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TRADEMARK INFRINGEMENT, DiLUTION, AND THE DECLINE
IN SHARING oF Famous BRAND NAMES

The sharing of brand names is as American as apple pie. Well-known examples such as
Delta Faucets and Delta Airlines reveal only the tip of the iceberg, as many famous brand
names have been shared by dozens or even hundreds of companies. Yet although traditional
trademark infringement doctrine accommodated such sharing by limiting protection to
closely related goods and actual trading areas, more modern infringement doctrine seems
less hospitable to sharing, and trademark dilution legislation seems downright hostile to it. In
the face of these developments, has the sharing of famous brand names actually decreased,
and can any changes in sharing rates be traced to particular legal, economic, or cultural shifts?

This work represents a first attempt at answering that question. It presents results from an
empirical study of sharing rates among 131 famous brand names from 1940 through 2010,
conducted through an examination of business names in the White Pages telephone directories
of Chicago, Philadelphia, and Manhattan. Perhaps the most dramatic finding of the study is that
independent uses of the 131 brand names — that is, uses of those names by businesses other
than those that made the names famous — have declined from 3000 to 1380 between 1960
and 2010, a 54% drop. The paper then assesses potential causes for that decline. It evaluates
five potential nonlegal factors, including economic changes, family migration impacting
surname brand-name uses, decreased attractiveness of particular famous brands, changes
in the popularity of business name types, and changes in cultural naming patterns. It then
considers evidence that changes in trademark infringement and dilution law underlie some part
of the decline. The conclusion is that both legal and non-legal factors have likely played a role.

Robert Brauneis, Professor of Law at the George Washington
University Law School, is also Co-Director of both the
Intellectual Property Law Program and the Dean Dinwoodey
Center for Intellectual Property Studies. Professor Brauneis
is a leading scholar on Trademark and Copyright. His recent
scholarship includes Trademark Infringement, Trademark
Dilution, and the Decline in Sharing of Famous Brand
Names: An Introduction and Empirical Studly, 59 Burr. L. Rev.
141 (2011); Geographic Trademarks and the Protection of
Competitor Communication, 96 Trabemark Rep. 782 (2006);
and The Myth of Buick Aspirin: An Empirical Study of
Trademark Dilution by Product and Trade Names, 32 CARD0ZO
L. Rev. 2533 (2006).

ProfessorBrauneisreceived hisundergraduate degree from
the University of California, Santa Cruz, and his J.D. from
Harvard University. He is a member of the Managing
Board of the Munich Intellectual Property Law Center.
His teaching interests include Property; Copyright;
Trademark; and Intellectual Property Theory.
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