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Abstract
On the surface, Schuette v. Coalition for Affirmative Action leaves
the constitutional law of affirmative action undisturbed. Michigan had
amended its state constitution to prevent the use of racial preferences by any
university system or school district. Rejecting a fourteenth-amendment
challenge, the Court upheld Michigan’s law. The Schuette plurality went to
considerable lengths to explain that Schuette in no way touched on the
constitutionality or merits of race-based admissions. Just the same,
understood in historical context, the Schuette majority lays bare profound
new dangers confronting proponents of affirmative action. In addition to
praising colorblindness, the Court cast doubt on the very definition of race.
This Article historicizes Schuette, revealing it to be a turning point
in the law and politics of affirmative action. In the past, activists
consistently used race to describe the color of one’s skin, but before
Schuette, the meaning of race itself had not played a central part in
challenges to the constitutional legitimacy of affirmative action. As Schuette
shows, anti-affirmative action amici and activists have developed a new
argument: a claim that if race is a social construct, race-conscious remedies
are arbitrary, unfair, and likely to reinforce existing stereotypes.
As the new anti-affirmative action activism makes plain, the
question is how courts can address racial discrimination when racial
identities themselves are fluid and complex. The Article looks to
employment discrimination law—and to “regarded as” liability—as a
framework for judges seeking to address the reality of race discrimination
without reifying racial categories. Under the Americans with Disabilities
Act (ADA) and the Americans with Disability Act Amendments Act of
2009 (ADAAA), a worker may in certain cases seek relief when she is
regarded as disabled—regardless of whether she actually belongs to a
protected class. The Article argues that regarded-as reasoning has
considerable potential in the context of postsecondary admissions. In
complying with existing fourteenth-amendment jurisprudence, admissions
officers already rely on proxies for applicants’ race. Doing so checks selfserving behavior and better captures the fluidity of race in modern America.
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No Such Thing as Race:
Exploring the Past and Future of Affirmative Action After Schuette

On the surface, Schuette v. Coalition for Affirmative Action (2014)
leaves the constitutional law of affirmative action undisturbed. 1 Michigan
had amended its state constitution to prevent the use of racial preferences by
any university system or school district. 2 Rejecting a fourteenth-amendment
challenge, the Court upheld Michigan’s law. 3 The plurality went to
considerable lengths to explain that Schuette in no way touched on the
constitutionality or merits of race-based admissions. 4 Just the same,
understood in historical context, Schuette lays bare profound new dangers
confronting proponents of affirmative action. In addition to praising
colorblindness, the Court cast doubt on the very definition of race. “In a
society in which [racial] lines are becoming blurred,” Schuette explains,
“the attempt to define race-based categories raises serious questions of its
own.” 5
This Article historicizes Schuette, revealing it to be a turning point
in the law and politics of affirmative action. Historians and critical race
1

See Schuette v. Coalition to Defend Affirmative Action, Integration, Immigrant
Rights, and Fight for Equality by Any Means Necessary (BAMN) et al., 572 U.S. _ (2014),
available at http://www.supremecourt.gov/opinions/13pdf/12-682_j4ek.pdf
http://www.supremecourt.gov/opinions/13pdf/12-682_j4ek.pdf (last visited May 20, 2014).
2
Id. at 8-9.
3
Id. at 9-17.
4
Id. at 12.
5
Id. at 12.
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theorists (CRT) have long contended that race is a social construct—the
product of struggles over class and political power. 6 For these scholars,
understanding race in this way exposes the institutional racism concealed by
superficially neutral laws.
For decades, opponents of affirmative action dismissed these
arguments out of hand. In the past, these activists consistently used race to
describe the color of one’s skin, but the meaning of race itself had not
played a central part in challenges to the constitutional legitimacy of
affirmative action. 7 However, Schuette represents the culmination of a
process of movement-countermovement dialogue and consensus. Far from
denying claims that race is a construct, opponents of affirmative action now
use those claims to their advantage. For anti-affirmative action amici and
activists, the idea that race is a social construct now militates in favor of
colorblindness. 8 Since race is a social construct, it is argued to be devoid of

6

For a sample of historical work on the construction of race, see DANIEL J.
SCHARFSTEIN, THE INVISIBLE LINE: THREE AMERICAN FAMILIES AND THE JOURNEY FROM
BLACK TO WHITE (2012); PEGGY PASCOE, WHAT COMES NATURALLY: MISCEGENATION
LAW AND THE MAKING OF RACE IN AMERICA (2009); ARIELA GROSS, WHAT BLOOD
WON’T TELL: A HISTORY OF RACE ON TRIAL IN AMERICA (2008); ELISE LEMIRE,
“MISCEGENATION:” MAKING RACE IN AMERICA (2002); MARTHA HODES, WHITE WOMEN,
BLACK MEN: ILLICIT SEX IN THE NINETEENTH CENTURY SOUTH (1997). For a sample of
CRT work on the construction of race, see IAN F. HANEY LOPEZ, WHITE BY LAW: THE
LEGAL CONSTRUCTION OF RACE (2006); RICHARD DELGADO AND JEAN STEFANCIC,
CRITICAL RACE THEORY: AN INTRODUCTION (2012). Although CRT scholars cover a range
of topics, the field shares a focus on “race, racism, and power” and “questions the
foundations of the liberal order.” DELGADO AND STAFANCIC, supra at 3.
7
On the use of race as skin color in colorblindness claims, see, e.g., Ian F. Haney
Lopez, “A Nation of Minorities”: Race, Ethnicity, and Reactionary Colorblindness, 59
STAN. L. REV. 985, 985 (2007).
8
See, e.g., Brief as Amicus Curiae for the American Center for Law and Justice at *3-
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meaning. Any use of race, in this account, becomes an unfair and incoherent
allocation of government benefits. 9
Regardless of whether it has stable meaning, race shapes individual
opportunities and experiences. 10 When voluntarily assumed, racial identities
can be powerful expressions of self. 11 As the new anti-affirmative action
activism makes plain, the question is how courts can address racial
discrimination when racial identities themselves are fluid and complex. The
Article looks to employment discrimination law—and to “regarded as”
theories of liability—as a framework for judges seeking to address the
reality of race discrimination without reifying racial categories. 12 Under the

7, Fisher v. University of Texas at Austin, 133 S. Ct. 2411 (2011) (No. 11-345); Brief as
Amici Curiae for Judicial Watch Inc. at 2-6, Fisher v. University of Texas at Austin, 133 S.
Ct. 2411 (2011) (No. 11-345).
9
See supra note 8 and text accompanying.
10
For a sample of the scholarship on racial identity formation, see Charmaine L.
Wijeyesinghe and Bailey W. Jackson III, Introduction, in NEW PERSPECTIVES ON RACIAL
IDENTITY DEVELOPMENT: INTEGRATING EMERGING FRAMEWORKS 1-11 (Charmaine L.
Wijeyesinghe ed., 2012); RACIAL IDENTITY THEORY: APPLICATION TO INDIVIDUAL, GROUP,
AND ORGANIZATIONAL INTERVENTIONS xii-1 (Chalmer E. Thompson and Robert T. Carter
eds., 2012).
11
See, e.g., Camille Gear Rich, Affirmative Action in the Era of Elective Race: Racial
Commodification and the Promise of the New Functionalism, 102 GEO. L. J. 179, 181
(2013) (tracing the shift in modern America “to a model that places primary emphasis on
‘elective race’ or voluntary, racial self-identification decisions”); Ian F. Haney Lopez,
The Social Construction of Race: Some Observations on Illusion, Fabrication, and Choice,
29 HARV. C.R.-C.L. L. REV. 1, 61 (1994) (“race, because it is closely tied to communities,
provides an essential component of identity”).
12
Other scholars have proposed the use of regarded-as theories in the context of Title
VII race discrimination. See, e.g., Angela Onwuachi-Willig & Mario L. Barnes, By Any
Other Name?: On Being Regarded as” Black, and Why Title VII Should Apply Even if
Lakisha and Jamal Are White, 2005 WIS. L. REV. 1283; Camille Gear Rich, Performing
Racial and Ethnic Identity: Discrimination by Proxy and the Future of Title VII, 79 N.Y.U.
L. REV. 1134 (2004) (criticizing current Title VII doctrine for failing to recognize claims
based on racial identity performance in the workplace). This Article breaks new ground by
exploring how regarded-as theories matter in a radically different racial politics—one
defined by changing arguments against affirmative action and by the Schuette decision

6

NO SUCH THING AS RACE

[15-Aug-2014]

Americans with Disabilities Act (ADA) and the Americans with Disability
Act Amendments Act of 2009 (ADAAA), a worker may in certain cases
seek relief when she is regarded as disabled—regardless of whether she
belongs to a protected class. 13 Under such a “regarded-as” theory, what
matters is not that an individual belongs to a particular biological or cultural
category but rather that the individual experiences the stereotypes
associated with it. Regarded-as theories will allow courts to avoid placing
individuals in one racial category or another. Instead, by turning to a
developed body of law, courts can recognize the reality of discrimination
without reinforcing the fiction of race.
The Article proceeds in four parts. Part I traces the origins of the
movement-countermovement dialogue from which Schuette emerged. This
Section lays out three influential phases in the history of opposition to
affirmative action. This story begins with the fight led by Jewish
organizations and unions to define legitimate affirmative action. While
denouncing race-based quotas, these activists urged the government to
introduce education and training programs designed to level the playing
field.
itself. The Article also offers the first look at how these theories respond to powerful new
arguments against an antisubordination vision of the Constitution.
13
See 42 U.S.C. § 12102(3)(A)(2012). “The ADAAA […] protect[s] any individual
who is treated adversely because of an actual or perceived impairment without regard to the
existence of any functional limitation.” Stephen F. Befort, An Empirical Examination of
Case Outcomes Under the ADA Amendments Act, 70 WASH. & LEE L. REV. 2027, 2062
(2013).
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In the 1970s, as Part I shows, with a revival of white ethnic identity,
opposition to affirmative action took a dramatic turn. As the Supreme
Court’s decision in Bakke v. Regents of California 14 makes clear, opponents
of affirmative action began challenging the definition of a racial majority
rather than the justice of antisubordination approaches to race. Identifying
themselves as victims of discrimination, a variety of white ethnics urged the
Court to extend constitutional protection to them. The colorblindness
arguments now so familiar to scholars of affirmative action came to the fore
later, when the recently mobilized New Right attacked the core premise of
antisubordination reasoning.
As Part I demonstrates, the ascendancy of colorblindness rhetoric in
the 1990s and 2000s concealed a more complex story about efforts to
respond to the diversity rationale developed prior to and endorsed by the
Supreme Court in Grutter v. Bollinger. 15 Some activists echoed earlier
arguments about the unfairness of race-specific policies. Gradually,
however, opponents of affirmative action began presenting the very idea of
diversity as incoherent. Borrowing from claims about race made by
historians and critical race theorists, affirmative-action opponents
maintained that the categories universities used to achieve diversity were
arbitrary and unjust.
14
15

See Regents of the University of California v. Bakke, 438 U.S. 265 (1978).
See Grutter v. Bollinger, 539 U.S. 306 (2003).
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Drawing on this historical narrative, Part II reconsiders the meaning
and consequences of Schuette. Justice Kennedy’s denials aside, the decision
reveals an unprecedented threat to Bakke, Grutter, and their progeny. The
fate of affirmative action in the courts will depend more than ever before on
whether progressives can reconcile support for an antisubordination vision
of the Constitution with the belief that race is a social construct.
Part III develops a legal framework to address new anti-affirmative
action arguments about the social construction of race. Looking to ADA
case law and Title VII individual disparate treatment cases, the Article
proposes that affirmative-action law should recognize that individuals may
suffer serious—and adverse—consequences when they are regarded as
members of a particular race. As regarded-as reasoning shows, relevant
decision-makers rely not only skin color but also on a variety of proxies—
including class, education, place of residence, dress, voice, and name—in
judging an individual’s racial identity.
Part III also confronts potential problems with applying regarded-as
reasoning in the context of university admissions. When students categorize
themselves by race, admissions officers explicitly ask about racial identity,
and minority status often strengthens applicants’ candidacy. An
examination of the Guidance on the Voluntary Use of Race in
Postsecondary Admissions issued by the Departments of Education and
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Justice reveals that admissions officers likely already rely on regarded-as
reasoning. The use of proxies allows universities to comply with the
Supreme Court’s race-discrimination mandates while limiting self-serving
behavior. At the same time, regarded-as reasoning better captures the
fluidity of racial identity. Part IV offers a brief conclusion.
I.

The History of the Anti-Affirmative Action Movement, 1961 to
the Present
Opposition to affirmative action emerged almost as soon as the first

race-conscious remedial programs took shape. However, the movement
against affirmative action changed substantially over time. The strategies
shaping Schuette arose in the aftermath of an unpredictable and decadeslong struggle about the meaning of discrimination and race. Placing
Schuette in historical context exposes the stakes of new tactics used in the
fight against affirmative action.
In the mid-1960s, Jewish organizations and the labor movement
mobilized to oppose what they described as race-based quotas. Many of
these advocates, however, claimed to speak for “true” affirmative action—
measures to recruit, train, and fairly measure the abilities of minority
candidates. These early struggles addressed the meaning of affirmative
action as much as they did the legitimacy of state-sponsored efforts to
combat racial subordination. In the mid-1970s, the movement began to
change, as a white ethnic revival spread across the United States. A variety
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of Jews, Italian-, Greek-, and Polish-Americans defined themselves as
minorities deserving of state solicitude. This new argument again assumed
the legitimacy of the basic principle underlying affirmative action.
By the early 1980s, both of these factions began to lose influence, as
the Democratic Party reinforced its support for affirmative action, and the
Republic Party firmed up its opposition to race-conscious policies. As the
political parties realigned, conservatives came to define the anti-affirmative
action agenda, linking constitutional values of colorblindness to a faith in
small government and suspicion of entitlement programs. Together the
Reagan Administration and the New Right created a new anti-affirmative
action agenda that was inextricably tied to the substantive goals of the
grassroots conservative movement.
Change defined the story of the affirmative action movement—
shifting arguments, members, and goals. When we understand the fluidity
of the movement, we can see more clearly that Schuette represents a new
chapter in the affirmative action struggle.
The Birth of a Movement, 1961-1969
The term “affirmative action” itself came into the American
vocabulary in 1961, when President John F. Kennedy issued an executive
order requiring federal employers to take “affirmative action” in combating
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racial discrimination. 16 Two years later, the executive order was extended to
cover federally financed construction projects. 17 Kennedy himself denied
that affirmative action involved or required quotas, but other influential
Democrats, including the leaders of the Equal Employment Opportunity
Commission (EEOC) and the United States Commission on Civil Rights,
came to believe that quotas were necessary to make a dent in the legacy of
slavery and Jim Crow. 18 By 1965, the EEOC required employers to submit
forms breaking down their work force by sex and race. 19 Within three years,
states could receive block grants in order to identify disparate employment
patterns; employers could face a variety of sanctions. 20 In the meantime, a
debate about the importance of quotas and about the meaning of affirmative
action had begun in the academy and in American politics.
The early anti-affirmative-action movement was complex and drew
heavily from the ranks of the New Deal coalition and the American left.
Since the mid-1960s, members of skilled-trades and construction unions
had tended to oppose any form of remedial program for racial minorities,
worrying about the loss of control over hiring and promotion. 21 Industrial

16

Executive Order 10925, 3 C.F.R. 86 (Supp. 1961), 6 R.R.L.R. 9 (1961).
See DENNIS DESLIPPE, PROTESTING AFFIRMATIVE ACTION: THE STRUGGLE OVER
EQUALITY AFTER THE CIVIL RIGHTS REVOLUTION 19 (2012).
18
See id.
19
See id. at 23-24.
20
See id. at 24.
21
See id. at 36-38.
17
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unions, like the AFL-CIO, favored affirmative action until such programs
posed a challenge to seniority-based preferences in employment. 22
Although the Jewish community would remain divided about
affirmative action throughout the 1970s, organizations like the American
Jewish Committee (AJC) and the American Jewish Congress (the Congress)
also led the first efforts to articulate a vision of a colorblind Constitution.
The AJC was formed in 1906 by Jewish community leaders concerned
about pogroms in Russia. 23 In its early years, the AJC focused on protecting
the civil liberties and religious freedoms of Jews. 24 By the 1950s, the AJC
had expanded its mandate, arguing that all forms of discrimination based on
race or ethnicity reinforced the bias experienced by Jews and other minority
groups. 25 The AJC specialized in sociological research documenting the
psychological harms worked by discrimination. 26 Indeed, this research
figured centrally in the litigation of Brown v. Board of Education. 27

22

See id.
On the founding of the AJC, see, e.g., DAVID BIALE, POWER AND POWERLESSNESS
IN JEWISH HISTORY 125 (1986). For contemporary discussion of the group’s early years,
see Jewish Committee Meets—National Body to Protect Civil Rights, N.Y. TIMES, Nov. 7,
1907, at 16.
24
On the early activities of the AJC, see, e.g., $1,000,000 Sought for Jews in Russia,
N.Y. TIMES, Feb. 04, 1929, at 10; Jews Here Reply to Hitler’s Charge, N.Y. TIMES, Oct.
21, 1935, at 15.
25
For contemporary discussion of such initiatives, see, e.g., Two Groups Open Drive
Against Bias, N.Y. TIMES, Nov. 30, 1952, at 65; Survey Finds U.S. Hurt By Till Case;
American Jewish Group Cites Reaction Abroad, N.Y. TIMES, Oct. 22, 1955, at 40; 40
Years Marked by Jewish Group, N.Y. TIMES, Apr. 7, 1957, at 120; Civil Rights Gains
Hailed, N.Y. TIMES, Dec. 8, 1957, at 132.
26
See, e.g., STUART SVONKIN, JEWS AGAINST PREJUDICE: AMERICAN JEWS AND THE
FIGHT FOR CIVIL LIBERTIES 66-68 (1997).
27
See id. at 67.
23
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By the late 1960s, however, the AJC had come out against “quotas.”
In 1969, for example, the AJC issued a statement favoring what it called
“true affirmative action” while opposing quotas. 28 The statement explained:
[W]e cannot ignore the growing concern on
the part of many Jews and members of other
ethnic groups that the burden of needed social
changes may especially fall on them and limit
their opportunities for advancement. Care
must be taken in advancing compensatory and
preferential treatment for disadvantaged
minorities that our sense of outrage for what
they have endured does not cause us to lose
sight of our sense of the needs and aspirations
of other groups. 29
If, as the AJC reasoned, quotas were a zero-sum game, other
disadvantaged ethnic groups would necessarily pay the price for the
inclusion of racial minorities. 30 Between 1969 and 1972, the AJC and other
organizations refined their arguments. “Individual rights,” the New York
Chapter of the AJC asserted in a 1971 statement on affirmative action,
“which are a cornerstone of our Constitution, must be preserved and
protected.” 31 AJC President Philip Hoffman advanced a similar view when

28

See American Jewish Committee, Statement on Compensatory and Preferential
Treatment in Education and Employment, Nov. 11, 1969, in The American Jewish
Committee Papers, American Jewish Committee Library, New York, New York.
29
The American Jewish Committee, Statement on Affirmative Action, Dec. 3, 1972, in
in The American Jewish Committee Papers, American Jewish Committee Library, New
York, New York.
30
See id.
31
American Jewish Committee of New York, Statement on Affirmative Action (May
11, 1972), in The American Jewish Committee Papers, American Jewish Committee
Library, New York, New York.
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writing to presidential candidates Richard Nixon and George McGovern. 32
AJC Vice President Bertram H. Gold summarized this vision, stating that
“the American system, which is an open society, is based on individual
rights, not group rights. We are opposed to quotas because quotas are the
negation of judging a man on his worth alone.” 33
In the late 1960s and early 1970s, Jewish groups like the AJC and
the American Jewish Congress remained divided about what kinds of
affirmative action were defensible. Founded in 1918, the Congress formed
to be a democratic, representative group for Jewish leaders across the
nation. 34 In the 1940s, the organization took a leading role in protesting
Nazism in Germany, serving as a liaison between the United States
Government and European Jews seeking refuge in the United States. 35 In
the 1950s, the Congress also took part in the civil-rights movement, and one
of its leaders played a vital role in planning Martin Luther King’s 1963
March on Washington. 36
32

See Facts Behind the News, Aug. 25, 1972, at 1, in The American Jewish Committee
Papers, American Jewish Committee Library, New York, New York.
33
American Jewish Committee, Press Release, Aug. 16, 1972, in The American
Jewish Committee Papers, American Jewish Committee Library, New York, New York.
34
On the early years of the Congress, see, e.g., Jewish Congress to Meet, N.Y.
TIMES, Jul. 29, 1919, at 9; Jews Seek Hearing at Peace Table, N.Y. TIMES, Dec. 17,
1918, at 11; American Jewish Congress to Meet, N.Y. TIMES, Dec. 8, 1918, at 2.
35
See, e.g., Jews Pay Tribute to Hitler Victims, N.Y. TIMES, Aug. 20, 1943, at 1;
Wise Asks Roosevelt Aid, N.Y. TIMES, Jul. 23, 1943, at 11; Embargo on Exports to
Germany Urged, N.Y. TIMES, Mar. 4, 1940, at 6; Rescue At Once Demanded for
America’s Jews Here, N.Y. TIMES, Aug. 31, 1943, at 1.
36
See, e.g., Irving Spiegel, Jewish Unit To Meet on Civil Liberties, N.Y. TIMES, May
27, 1950, at 11; Failure to Attack Bias Is Denounced, N.Y. TIMES, May 19, 1952, at 20;
E.W. Kenworthy, 200,000 March in Washington in Orderly Washington Rally, N.Y.
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However, like the AJC, the Congress viewed the issue of affirmative
action with considerable ambivalence. For example, in May 1969, when the
Congress debated the subject, members disagreed about whether “‘benign’
quotas” deserved support. One member, a professor at Rutgers, maintained
that quotas were necessary to increase the access of racial minorities to
quality education. 37 While maintaining that quotas were “deleterious to [a]
democratic system,” others offered alternative methods of helping
minorities, including “a shift to consideration of the factors of financial and
economic need.” 38
Later, at a 1972 meeting of its executive committee, some members
of the Congress favored the use of numerical goals “during a transitional
period until equality [could] be achieved.” 39 Other Congress members
acknowledged that, while “[t]here [was] little argument that blacks had been
discriminated against by society,” any form of special treatment for
minorities would be unfair and would “severely retard, if not impede
altogether, a full scale assault on the problems of all the poor and
unemployed, which are the real issues and demand major attention.” 40 The

TIMES, Aug. 29, 1963, at 1.
37
See Minutes of the American Jewish Congress Executive Committee (May 12,
1969), in The American Jewish Congress Papers, Box 34, American Jewish Library, New
York, New York.
38
Id. at 5-6.
39
Executive Committee Meeting Minutes, American Jewish Congress, Mar. 16, 1972,
in The American Jewish Congress Papers, Box 6, American Jewish Historical Society,
New York, New York.
40
Id. at 2.
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organization could not agree even on a compromise resolution stating
opposition to any government program that “require[d], permit[ted], or
[made] predictable any discrimination against any ethnic, racial, or religious
group or groups,” deciding to table it by a vote of 13-11. 41
The AJC was similarly divided throughout the early 1970s. Some
chapters, including the one based at its New York headquarters, seriously
considered endorsing the use of goals and timetables, and even opponents
of quotas worried that seemingly neutral tests used to measure individual
merit unduly favored those in the white majority, constituting “a denial of
the very merit principle we purport to support.” 42
Generally, however, a majority in the Congress and the AJC
opposed quotas while endorsing recruiting and training programs as “true”
and just affirmative action. These arguments echoed the views expressed in
Gunnar Myrdal’s monumental The American Dilemma: The Negro Problem
and Modern Democracy. 43 Published in 1944, Myrdal’s book argued that
Americans were torn between their ideals and the realities of racism,
segregation, and discrimination. 44 Myrdal identified American
commitments to democracy and egalitarianism as important weapons

41

Id. at 14.
See Deslippe, supra note 17 at 86.
43
Gunnar Myrdal, THE AMERICAN DILEMMA: THE NEGRO PROBLEM AND MODERN
DEMOCRACY (1944).
44
Id. at 75, 1021.
42
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against Jim Crow. 45 He suggested that if Americans lived up to their own
ideals, de jure segregation could not last long. 46
Myrdal’s influential ideas reflected one strand of argument offered
by the NAACP in Brown. 47 His arguments also helped to cement a liberal
alliance committed to the achievement of civil rights reforms. 48 By the
1960s, however, liberal consensus about Myrdal’s arguments had
collapsed. 49 Movement activists and commentators argued that Myrdal had
been naive about the pervasiveness of racism in American society. 50 Rather
than being a matter of individual attitudes, racism shaped important
institutions and laws. 51
For the AJC and ADL, by contrast, prescriptions like those set forth
by Myrdal still rang true. The AJC believed that neutrality was
constitutionally necessary and politically possible, and the organization
45

See id. at 1021.
See id.
47
As Christopher Schmidt has shown, however, reasoning similar to Myrdal’s was not
the only kind of argument used by the NAACP in Brown, and the Court was not obviously
deciding the case only on the basis of Myrdal-style arguments. See Christopher W.
Schmidt, Brown and the Colorblind Constitution, 94 CORNELL L. REV. 203, 207 (2008).
48
See, e.g., WALTER JACKSON, GUNNAR MYRDAL AND AMERICA’S CONSCIENCE:
SOCIAL ENGINEERING AND RACIAL LIBERATION, 1938-1987 261 (1994) (“An American
Dilemma was the key book in shaping a new liberal consensus on racial issues”).
49
See, e.g., JAMES T. PATTERSON, GREAT EXPECTATIONS: THE UNITED STATES, 19451974 22 (1997); DAVID CARROLL COCHRAN, THE COLOR OF FREEDOM: RACE AND
CONTEMPORARY LIBERALISM 28 (1999); CHRISTOPHER SHANNON, A WORLD MADE SAFE
FOR DIFFERENCES: COLD WAR INTELLECTUALS AND THE POLITICS OF RACE 48 (2005).
50
See, e.g., Lopez, supra note 7 at 999-1000.
51
See, e.g., id.; For arguments of this kind from the period, see generally ROBERT L.
ALLEN, BLACK AWAKENING IN CAPITALIST AMERICA (1970); ROBERT BLAUNER, RACIAL
OPPRESSION IN AMERICA (1972); WINTHROP D. JORDAN, WHITE OVER BLACK: AMERICAN
ATTITUDES TOWARD THE NEGRO 1550 (1968); STOKELEY CARMICHAEL AND CHARLES V.
HAMILTON, BLACK POWER: THE POLITICS OF LIBERATION IN AMERICA 4 (1967).
46
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argued that relying on individual merit would dismantle, rather than
reinforce, existing racial hierarchies. At the same time, the organization
favored some race-conscious remedial programs—if only those designed to
prepare candidates rather than those geared toward hiring or admission
decisions. The AJC also acknowledged that some tests used to measure
individual merit, if not the idea of individual merit, rewarded membership
in a dominant group rather than actual talent.
These apparent contradictions made sense as part of the AJC’s
commitment to “true” affirmative action. The organization wanted to
identify race-conscious remedial programs that would not be inconsistent
with ideals of neutrality, individual merit, and equal opportunity. The quest
to defend “true” affirmative action revealed the ambivalence of early
affirmative-action opponents about antisubordination values or remedial
programs. The movement resisted arguments that racism had infected
seemingly neutral institutions and laws. In the early 1970s, however, the
movement still embraced the basic idea of affirmative action as necessary
and just.
Similar arguments animated the litigation of DeFunis v. Odegaard,
the first Supreme Court case on affirmative action in higher education. 52
Marco DeFunis, Jr., a Jewish man from Seattle, challenged the University

52

See 416 U.S. 312 (1974).
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of Washington Law School affirmative-action policy after being denied
admission to the class of 1971. 53 The media portrayed the affirmative-action
battle as part of the collapse of a powerful civil-rights coalition, a war
between blacks and Jews, between visions of the Constitution based on
ending group subordination or alternatively on allowing individuals to
prove their own merit. For example, African-American columnist William
Raspberry argued in 1972: “The fight against affirmative action programs
designed to help blacks and other minorities into the American mainstream
is being led by Jews [....] And it may be that attempts at making the
campuses more representative of the country are seen by Jews as attacks on
their special preserve.” 54
The Court ultimately held that DeFunis was moot, since, pursuant to
an order from the trial court, he had been attending the University of
Washington Law School since 1971 and was soon scheduled to graduate. 55
Speaking on behalf of DeFunis’s allies, the AJC maintained that affirmative
action was appropriate and constitutional so long as quotas were not
involved. 56 As Elmer Winter, the leader of the AJC, explained, “the primary
goal, in our view, is the establishment of affirmative actions and processes
53
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that provide disadvantaged minorities a realistic opportunity in education
and employment while avoiding the dangers of reverse discrimination.” 57
Bakke and the White Ethnic Revival
Between the decisions of DeFunis and Regents of the University of
California v. Bakke, the anti-affirmative action movement changed
substantially. White ethnics mobilized, contending that they suffered as
serious a social disadvantage as did the people of color for whom
affirmative action programs had conventionally been designed. 58 In major
newspapers, white male academics attacked University hiring policies that
favored women and people of color. 59 For the first time, Title VII
discrimination suits brought by white males before the EEOC reached into
the 100s. 60 These activists no longer claimed to understand the true meaning
of fair affirmative action. Instead, activists defined themselves—as Italians,
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Poles, Greeks, or Jews—as belonging to a true minority that deserved
“special treatment.” 61
Ian Haney Lopez has carefully examined arguments about race as
ethnicity. 62 He focuses on the importance of studies by sociologists Nathan
Glazer and Daniel Patrick Mohnihan. 63 Glazer and Moynihan described
America not as a racially stratified society but rather as a pluralistic place in
which culturally distinct ethnic groups competed and collaborated with one
another. 64 Lopez is right to acknowledge the influence of this idea, and he
compellingly traces its impact on later thinking about race and the
Constitution.
White ethnic identity was complex, however, and it arose because of
a number of interrelated social and economic factors. What historian
Matthew Frye Jacobson has called the “white ethnic revival” marked race
relations in the 1960s and 1970s. 65 The revival manifested itself in a new
national passion for genealogy and ethnic pride, in art, television
programming, and movies celebrating ethnic differences, in public
consumption of products celebrating ethnic pride, and in a new sense of
61
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grievance among white ethnics. 66 Between 1967 and 1970, a variety of new
ethnic organizations formed, including the American Committee for
Democracy and Freedom in Greece (1967), the National Association for
Irish Justice (1970), the Serbian National Committee (1968), and the
Latvian Foundation (1970). 67 In the period, moreover, ethnic consciousness
dramatically increased. For example, a study commissioned by the United
States Census in the early 1970s found that a million more people identified
as Polish-American than had a few years before. 68
The white ethnic revival partly reflected intense nationalist
sentiment provoked by Soviet intervention in Eastern and Central Europe,
the “Troubles” in Ireland, and the Israeli Wars of 1967 and 1970. 69 The
revival borrowed from the rhetoric and the symbolism of the civil-rights
movement. As civil-rights activists invoked “Black pride,” white ethnics
wore tam-o-shanter hats or waved Italian or Irish flags. 70
White ethnics also claimed to have been victimized by past
discrimination on the part of a broader Anglo-Saxon Protestant majority.
66
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For example, the Center for Urban Ethnic Affairs, founded in New Jersey in
1978, was designed to “combat discrimination against ‘white ethnics’ at
middle- and upper-management jobs.” 71 The organization’s director
explained to the New York Times: “We want no slowdown in the
advancement of blacks and browns, but we don’t want their advancement at
the expense of white ethnics.” 72
Such claims made some headway. In 1971, the Department of
Health, Education, and Welfare (HEW) offered some assistance to white
ethnics but stopped short of instituting the timetables or hiring goals
available to people of color. 73 White ethnic grievance also played out in the
courts. For example, Phillip DeLeo, a rejected applicant to the University of
Colorado Law School, argued in court that affirmative action programs
should give equal consideration to African-American and Italian-American
minority members. 74
By the mid-1970s, a wide array of white ethnic organizations had
come out against affirmative action. These activists demanded a new legal
and social definition of a disadvantaged minority. For these activists,
“minorities” included any distinct group that had experienced past
71
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discrimination and continued to suffer from its legacy. For example, in
1977, the Jewish Advocate, a magazine in the New England area,
complained that existing affirmative action programs “exclude[ed] the
Jewish community and other white minority groups in this country.” 75
Other white ethnic groups and conservative activists took up similar claims.
As right-wing activist Pat Buchanan argued in 1977, “[T]he fact is that
Eastern European and Mediterranean ethnic groups really aren’t much
further up the executive ladder than non-whites.” 76
When Bakke came before the Court, white ethnics in the antiaffirmative action movement focused on similar efforts to contest the
definition of minority status. Bakke involved a challenge to the affirmative
action program in place at the University of California-Davis Medical
School. 77 Davis had a policy of admitting “special applicants” under
provisions either for members of “minority groups” (such as AfricanAmericans) or for those who were “economically and/or educationally
disadvantaged.” 78 While many Caucasians had applied under this second
provision, none had been successful. 79 The Medical School rejected the
application of Alan Bakke, an American of Norwegian descent, and he
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sued, arguing that Davis’s affirmative-action program violated the Equal
Protection Clause of the Constitution. 80
Amicus briefs in Bakke often stressed that affirmative-action
programs should protect white ethnic minorities as well as non-white ones.
For example, an amicus brief submitted on behalf of the AJC and other
white ethnic groups explained:
Nor can all whites by any stretch of the
imagination properly be considered
“advantaged.” Rarely, if ever, for instance,
have whites from poverty-stricken Appalachia
been singled out as a group for preferential
educational treatment. Nor has favoritism
been bestowed on members of other ethnic
groups which can credibly claim to have been
subject to generalized societal
discrimination—Italians, Poles, Greeks,
Slavs—as the result of which some people
bear the economic and cultural scars of
prejudice. 81
The Young Americans for Freedom (YAF), an anti-communist,
socially conservative group, raised a similar challenge to the definition of a
“minority” deserving of affirmative action under the Fourteenth
Amendment. “Jews, Poles, Italians, Japanese, [and] Chinese are all part of
the majority now,” the YAF contended. 82 “These dissimilar groups have
each endured past discrimination. Who but the most sheltered could avoid
80
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hearing words such as Kike, Dago, Wop, Polack, Chink, Shanty Irish, and
Jap? Yet what special protection or special treatment is accorded these
groups who have in the past and still suffer the effects of overt
discrimination?” 83
Anti-affirmative action understandings of “minority” status
informed the arguments about diversity and about other proposed
justifications for affirmative action offered in Justice Powell’s opinion in
Bakke. The University had argued that Alan Bakke’s equal-protection
argument lacked merit because whites had not suffered the history of
discrimination and subordination that defined traditionally recognized
minorities. 84 In rejecting this claim, Powell took up anti-affirmative claims
about the difficulty of defining “minority” status. 85 “The United States,”
Powell explained, “has become a nation of minorities. Each had to struggle
and some struggle still to overcome not the prejudices of a monolithic
majority but of a ‘majority’ composed of various minority groups.” 86
In Powell’s view, minority status reflected a history of past
discrimination rather than a particular, entrenched, deeply rooted racial
hierarchy. White ethnics could “lay claim to a history of past
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discrimination” as much as could people of color. 87 And if everyone who
had experienced past discrimination could benefit from special preferences,
a new “minority of white Anglo-Saxon Protestants” would be created and
made vulnerable to discrimination. 88
Courts could not competently determine which groups had suffered
more prejudice, Powell asserted. 89 Prejudice itself would be ever-changing
and that much harder to measure. “The kind of variable sociological and
political analysis needed to produce [...] rankings [of prejudice],” Powell
concluded, “simply does not lie within judicial competence.” 90 Bakke
fractured the Court. Two separate four-justice factions joined different parts
of Powell’s opinion, holding that while diversity was a compelling state
interest and some affirmative action programs passed constitutional muster,
the UC Davis policy went too far. 91
Given the deep divide on the Court, the reach of Bakke remained
unclear until the decision of Grutter decades later. Just the same, the
opinion represented an important step for opponents of affirmative action.
Powell’s view of Alan Bakke reflected his agreement with the definition of
“minority” status proposed by these activists. Bakke bore “no responsibility
for whatever harm the beneficiaries of special admission programs are
87
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thought to have suffered.” 92 Indeed, Bakke himself could soon be (or
already was) a member of a victimized minority. Remedial justifications for
affirmative action did not make sense when one believed that minority
status was ever-changing and that people of color had no special claim to it.
Reverse Discrimination: Opposition to Affirmative Action on the Right
Between 1961 and 1980, opponents of affirmative action often did
not take issue with the basic premise that the State should work to address
racial subordination by offering special, race-conscious assistance to the
disadvantaged. Instead, opponents of affirmative action took issue with
what “true” affirmative action entailed or who belonged to “true
minorities.” By the early 1980s, however, the challenge posed by the
movement against affirmative action had deepened. The anti-affirmative
action movement of the 1980s firmly established itself as part of the
political right, and different claims against affirmative action took center
stage. Instead of challenging the definition of “minority” status, opponents
began stressing that affirmative action itself represented a pernicious form
“reverse discrimination” against whites. For the first time, opponents of
affirmative action denied the existence of racial subordination and argued
that racism no longer made a difference to American society. In a post-
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racial society, affirmative action became both unnecessary and
discriminatory.
As the YAF involvement in Bakke would suggest, conservatives had
opposed affirmative action for the better part of a decade. Since the early
1970s, neoconservative commentators, such as Irving Kristol and Norman
Podhoretz, had endorsed a vision of colorblind constitutionalism. 93 Perhaps
the most prominent conservative spokesman for colorblindness was Thomas
Sowell, an African-American economist who pioneered arguments that
affirmative action actually harmed the disadvantaged minorities it was
intended to aid. 94 Just the same, before the late 1970s, “[c]olorblind liberals
were at the helm of anti-affirmative action efforts.” 95
By the end of the decade, however, the involvement of the New
Right in opposing affirmative action became more systematic, organized,
and intense. Leaders of the New Right asserted claimed to have risen from
the ashes of the Watergate scandal and from “impatience with the shambles
of the Nixon-Ford Administration.” 96 One of the orchestrators of this
movement was Paul Weyrich, a co-founder of the Heritage Foundation, a
93
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conservative think-tank, and the Committee for the Survival of a Free
Congress (CSFC), a group dedicated to electing social conservatives to
Congress. 97 Weyrich saw his mission as the creation of a grassroots,
politically pragmatic Right, a complement to the intellectuals who had
dominated conservatism. He explained to the press in November 1977:
“Conservatives have been led by an intellectual movement but not a
practical movement until now [….] We [now] talk about issues people care
about, like gun control, abortion, taxes, and crime.” 98 Weyrich’s
organizations provided valuable training and money to fledgling New Right
causes: by 1978, the CSFC and other conservative political action
committees, including the National Conservative Political Action
Committee (NCPAC), had raised more than $3.5 million for conservative
candidates. 99 While Weyrich provided political strategy for these groups,
Richard Viguerie and his direct-mail organization offered lobbying and
fundraising services. 100
97
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The New Right became interested in affirmative action as a wedge
issue partly because of its connection to busing and desegregation.
Following the decision of Green v. County School Board of New Kent
County 101 in 1968, the Supreme Court and lower courts embraced busing as
a tool used to desegregate schools. 102 In 1971, the Nixon Administration
almost immediately made busing a political issue, forbidding use of federal
funds for the purpose. 103
By the mid-1970s, the anti-busing movement had grown nationally.
One related organization, the National Action Group, sponsored a
constitutional amendment that would end “forced busing.” 104 The
movement remained the most visible in Boston, where racial violence
exploded in 1974. 105 In the next five years, busing-related fire bombings
took place in East and South Boston. 106 During a football game, two white
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students shot and paralyzed a black classmate. 107 Major anti-busing protests
spread to cities like Chicago and Nashville. 108
Racial prejudice certainly animated a good deal of anti-busing
activism. The movement’s arguments were broader, however. In Boston
and Chicago, for example, protesters stressed their resentment of “judicial
tyranny” 109 and of an ever larger and more interventionist federal
government that used “white children [...] as pawns.” 110 Many members of
the anti-busing movement often included poor or working class mothers
who, as the New York Times put it in 1979, felt “that they [had] no control
over their future and the future of their neighborhoods and families.” 111
For the New Right, the connection between busing and affirmative
action was obvious. Both involved the meddling of liberal bureaucrats who
did not believe in the free market, who supported judicial activism, who did
not respect parental rights, and who unnecessarily victimized white
children. 112 “Conservatives cannot become the dominant political force in
America,” Viguerie argued, “until we stress the issues of concern to ethnic
107
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and blue-collar Democrats, born-again Christians, and pro-life Catholics
and Jews. Some of these are abortion, busing, pornography, traditional
Biblical values, and quotas.” 113
The New Right had political incentive to tie affirmative action to a
larger conservative agenda. Significantly, in the mid-1970s, changes to
party politics created a perfect opportunity for opponents of affirmative
action to make their cause a core part of the New Right platform. In order to
be effective, opponents of affirmative action had to work with allies in the
Republican Party. At the same time, the Democratic Party firmed up its
support for affirmative action, denying influence to groups such as the AJC
that opposed some affirmative-action programs.
In the early 1970s, it was far from clear that the Democratic Party
would take this position. In 1975, the House of Representatives voted on
proposed legislation sponsored by Representatives Henry Waxman (D-CA)
and James Scheuer (D-NY), stating: “No person shall, on basis of the race,
color, national origin, or sex, be excluded from or admitted to participation
in, […] or be subjected to discrimination under any program.” 114 Between
1974 and 1980, however, the positions of the Republican and Democratic
Parties diverged. “Whereas the 1980 Democratic platform asserted that
‘[a]n effective affirmative action program is an essential component of our
113
114
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commitment to expanding civil rights protections,’ the Republican platform
argued that ‘equal opportunity should not be jeopardized by bureaucratic
regulations and decisions which rely on quotas, ratios, and numerical
requirements to exclude some individuals in favor of others, thereby
rendering such regulations and decisions inherently discriminatory.’” 115
By 1980, the New Right had also established a new central objection
to affirmative action. Organizations like the AJC primarily contested the
meaning of true affirmative action. The AJC and ADL had conceded that
racial minorities deserved special assistance, nonetheless insisting that
judging people exclusively by individual merit was both constitutionally
necessary and effective in reducing the impact of past discrimination.
During the Bakke litigation, white ethnic groups primarily challenged the
definition of a deserving minority.
By 1980, the New Right had rejected the need for any remedial
program for any minority group. Instead, New Right activists argued that
affirmative action programs themselves represented racist discrimination
against whites. In this account, affirmative action was no longer necessary
because “discrimination [had] been effectively abolished in this country.” 116
At the same time, the New Right contended that the free market would
address any remaining discrimination. By contrast, the wrongful
115
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“presumption” of affirmative action was “that the market will not, for the
foreseeable future, operate fairly, and that racial equality requires the
brokerage of progressive-minded bureaucrats.” 117
If racial discrimination was no longer a major issue, remedial
programs for blacks represented racial discrimination against whites. As the
National Review argued in 1986: “Affirmative action, as it currently being
used, is quite simply wrong—wrong because it is anti-white. It seeks to
wipe out the effects of past discrimination through discrimination. A white
male American would be justified in judging that the Supreme Court, in
upholding reverse discrimination, has nullified the social contract.” 118
Between 1980 and 1987, the New Right worked to convince the
Reagan Administration to oppose affirmative action. Reagan had a long
track record of opposing race-conscious remedies, and after his election,
Edwin Meese III, one of Reagan’s chief advisors, encountered opposition to
efforts to undo federal support for affirmative action. In May 1981, for
example, one of Meese’s allies complained that “careerist ideologues in the
Civil Rights Division [of the Justice Department]” had endorsed busing and
pushed “through decisions adverse to Reagan policies.” 119
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Disagreement within the Administration became news when Reagan
made a statement to the press about Weber v. Kaiser Aluminum, a 1979
Title VII case in which the Court held that a white factory worker was not
entitled to enroll in a training program for black workers set up under
voluntary union-management agreement. 120 When first asked about the
case, Reagan had stated that he would approve of such programs so long as
they were voluntary. 121 Meese and other opponents of affirmative action
quickly acted to correct Reagan’s gaffe, and the White House issued a
statement stating Reagan’s belief that the case had been “wrongly
decided.” 122
The press conference made clear that civil-rights issues were a
public-relations problem for the Administration. One aide explained in a
March 1982 memo that “[w]e very badly need a comprehensive statement
on what this Administration’s policies are toward racial minorities,
especially blacks and Hispanics.” 123 The memo explained that by opposing
“quotas,” the Administration had triggered complaints that “[t]he
Administration (and primarily the Justice Department) [had] gutt[ed] long-
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established policies on affirmative action.” 124 It would be increasingly
important to popularize arguments against quotas. Future statements “need
not surrender on certain key principles […] (e.g., opposition to quotas), but
[…] must undertake to explain why our policies, rightly understood, are
designed to protect civil rights and expand equal opportunity.” 125
In the short term, Meese and his allies seemed to have their way
without popularizing colorblindness claims. Between 1982 and 1983, the
Reagan Justice Department submitted amicus briefs arguing that
affirmative-action hiring programs in Memphis and Detroit were
impermissibly discriminatory, and Reagan made three new appointments to
the United States Commission on Civil Rights, undercutting opposition to
his policies. 126
After the 1984 election, however, new internal conflict emerged. In
August 1985, Meese, the new Attorney General, went to work behind the
scenes pushing Reagan to endorse a new executive order ending racial setasides in hiring. 127 That fall, Meese called a meeting to organize support for
a full-scale retreat from federal involvement in affirmative action. 128 During
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a heated exchange, Bill Brock, the Secretary of Labor in the Reagan
Administration, led a faction that favored leaving existing employmentrelated affirmative action programs in place, arguing that these initiatives
worked well and were necessary to demonstrate the Administration’s
concern about civil rights. 129 When those at the meeting could not reach a
consensus, those present produced an “option paper,” outlining radically
different options about how to deal with affirmative action in hiring. 130
In trying to popularize his positions on affirmative action, Meese
took his case to the media. The claims he forged linked anxieties about
“reverse discrimination” and anti-white bias to constitutional arguments
about the importance of original intent and anti-classification values. 131 He
linked affirmative action to de jure segregation, suggesting that “a new
version of separate but equal [was] being pushed upon us.” 132 Meese
primarily stressed that the 13th, 14th, and 15th Amendments made the
Constitution “officially colorblind.” 133 As he stated in a widely reported
speech, “The fact that discrimination occurred in the past provides no
justification for engaging in discriminatory conduct.” 134 By February 1986,
Reagan took a clearer position, siding with Meese and calling for a
129

See, e.g., id.
See, e.g., id.
131
See, e.g., Philip Shenon, Meese Sees Racism in Hiring Goals, N.Y. TIMES, Sep.
18, 1985, at A16.
132
Id.
133
Id.
134
Id.
130

[113-Nov-14]

NO SUCH THING AS RACE

39

“colorblind society” where “nothing is to be done to or for anyone because
of race.” 135
As Reva Siegel has shown, legal scholars, sociologists, and
members of the Supreme Court had spotlighted anticlassification arguments
since the decision of Brown. 136 Meese and Reagan fused these arguments
with popular anxieties about anti-white “discrimination” articulated by the
New Right. The Administration had developed claims against affirmative
action that brought together the New Right’s arguments about reverse
discrimination, judicial activism, and original intent.
Between 1989 and 1994, Justice Antonin Scalia and Clarence
Thomas (nominated by Presidents Reagan and Bush, respectively) emerged
as strong defenders of this particular vision of colorblindness. 137 In 1989, in
City of Richmond v. J. A. Croson Co., the Court struck down the Minority
Business Utilization Plan adopted by the city of Richmond. The Plan
required at least 30% of prime subcontracts to be given to minority-owned
business entities. 138 Writing in concurrence, Scalia echoed Meese’s claims
that “‘benign’ racial quotas have individual victims.” 139 Scalia conceded
that, in American society, blacks had, in the past, “suffered discrimination
135
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immeasurably greater than any other group.” 140 Nonetheless, racism and
racial classifications no longer made enough of a difference to justify
discrimination against whites. As Scalia explained: “Racial preferences
appear to ‘even the score’ (in some small degree) only if one embraces the
proposition that our society is appropriately divided into races, making it
right that an injustice rendered against a black man should be compensated
for by discriminating against a white.” 141 Because racial prejudice against
blacks was no longer institutionalized or widespread, Scalia suggested,
colorblindness was fair to everyone, while race-conscious remedies
represented discrimination against whites. 142
Scalia made this point clearer in Adarand v. Pena, a 1995 case
involving federal statutory and regulatory incentives for contractors to
award subcontracts to “socially and economically disadvantaged
individuals.” 143 Confirming that strict scrutiny applied to all racial
classifications, Adarand struck down the federal racial preferences at
issue. 144 Scalia’s concurring opinion again endorsed a vision of
colorblindness. 145 In the absence of a contemporary racial hierarchy, Scalia
argued, race-conscious remedies “reinforce[d] and preserve[d] for future
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mischief the way of thinking that introduced race slavery, race privilege,
and race hatred.” 146
Similar arguments for colorblindness dominated anti-affirmative
action activism throughout the 1990s. In this period, veterans from the
Reagan and George H.W. Bush Administrations formed highly organized,
conservative, and professional organizations opposed to affirmative action.
Organizations of this kind included the Center for Equal Opportunity (the
Center), the Center for Individual Rights (CIR), and Judicial Watch, Inc.
(JWI).
The Center was founded in 1995 by Linda Chavez, the former head
of the United States Commission on Civil Rights, and Roger Clegg, a
former Assistant Attorney General who served in the Reagan and George
H.W. Bush Administrations. 147 The Center set out to be a conservative think
tank focused exclusively on racial issues, and its work reflected the
influence of arguments against affirmative action forged in the Reagan
Administration. 148 In 1995, Chavez stressed original-intent claims,
reasoning: “The Constitution forbids discrimination on the basis of race.
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That includes reverse discrimination.” 149 Clegg described himself as a
victim of past reverse discrimination, and he stressed that it was “wrong to
discriminate against people because of their skin color and their ancestors’
country of origin.” 150
While the Center studied and criticized affirmative-action programs,
the CIR was a single-issue, public-interest litigation group founded in 1988
by conservative attorneys Michael McDonald and Michael Greve. 151 As
early as 1995, the CIR brought a constitutional challenge to the affirmativeaction policy used by the University of Texas, and by the late 1990s, the
group led a full-scale attack on affirmative action in higher education. 152
McDonald, a former professor at the George Washington University School
of Law, particularly objected to claims that racial diversity was important to
higher education. 153 True diversity, he argued, came from one’s beliefs and
experiences. By contrast, “[m]ulticulturalism [was] just people who look
different but think the same.” 154
A final group, JWI, was founded in 1994 by conservative attorney
Larry Klayman. 155 The group first attracted attention by virtue of its legal
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attacks on the Clinton Administration in the 1990s. 156 By the end of the
decade, conservative attorney Clint Bolick took a leading role in the JWI. 157
Another former Reagan Administration official, Bolick became a passionate
opponent of affirmative action during his time interning at Senator Orrin
Hatch’s (R-UT) office. 158 During the litigation of Bakke, Bolick became
convinced that Bakke was “a modern day Rosa Parks.” 159
Starting in the mid-1990s, the newly professionalized antiaffirmative action movement made its public debut. Perhaps its best known
efforts in this period involved campaigns for anti-affirmative action
initiatives in states like California. 160 In 1996, Ward Connerly, an AfricanAmerican member of the University of California Board of Regents, led the
California campaign for Proposition 209, a measure prohibiting
“discrimination” or “preference” on the basis of race. 161 Connerly worked
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to launch similar campaigns in Colorado, Florida, Oregon, and
Washington. 162
By the end of the decade, the movement turned to the courts in
advancing an attack on affirmative action in higher education. The CIR and
JWI held a news conference in which they questioned the constitutionality
of the admissions policies in place at many universities. 163 The Center
developed research designed to show that affirmative-action programs
resembled hard hiring quotas or failed to achieve a significant amount of
racial diversity. 164 The CIR, in turn, initiated lawsuits and created a
handbook for applicants interested in suing universities that had adopted
affirmative action programs. 165
Between 1999 and 2003, Judicial Watch, the CIR, and the Center
stressed arguments for a colorblind Constitution formulated by
conservatives in the late 1970s and 1980s. 166 However, Grutter v. Bollinger
marked a turning point for opponents of race-conscious policies. Grutter
came at the end of earlier struggles to challenge the legitimacy of
affirmative action in court. The case involved a challenge to an affirmative
162
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action program at the University of Michigan Law School. 167 The law
school’s admissions policy required consideration of a variety of factors,
including an applicant’s test scores, grade point average, and “soft factors,”
such as the quality of an applicant’s essay. 168 The policy further made
apparent that diversity was accorded “substantial weight” in the admissions
process. 169 While recognizing a broad range of diversity contributions, the
policy reaffirmed the University’s commitment to “racial and ethnic
diversity with special reference to the inclusion of students from groups
which have been historically discriminated against.” 170
Barbara Grutter, a white applicant, was denied admission to the law
school and sued, alleging that the University had relied predominantly on
race in rejecting her candidacy. 171 Grutter forced the Court to revisit the
diversity rationale for affirmative action articulated by Justice Powell in
Bakke. Significantly, lower court opinions in the case shaped the strategies
used by opponents of affirmative action. The United States Court of
Appeals for the Sixth Circuit had relied heavily on Bakke in upholding the
challenged admissions policy, concluding, among other things, that
diversity was a compelling state interest. 172
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Opponents of affirmative action had to respond to this new focus on
diversity. Already, however, affirmative action opponents began
questioning the coherence and accuracy of the State’s concept of race. A
brief submitted by anti-affirmative action scholars contended that ideas of
diversity were “based on racial stereotypes” and made it “permissible to use
race as a proxy for experience, outlook, or ideas.” 173
The CIR similarly contended that diversity reasoning assumed that
members of a certain group were “particularly likely to have experiences or
perspectives important to the Law School’s mission merely because of their
membership in a particular racial or ethnic group.” 174 Amici suggested that
the diversity rationale made little sense, since racial identity did not reflect a
signature experience or perspective. An amicus brief submitted by Ward
Connerly took this argument even further, explaining: “Diversity based on
race is meaningless given that Americans are increasingly multiracial and
no one student can fairly be said to be representative of their race.” 175
As we have seen, previous claims about colorblindness had
presented race as a matter of skin color. The Grutter briefs, by contrast,
portrayed race as a generalization that failed to capture the beliefs of
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individuals belonging to the group at issue. Connerly’s brief went further,
suggesting that with the increase in the number of Americans identifying as
multiracial, race itself might be a myth.
Grutter ultimately upheld the challenged policy, reasoning that the
Equal Protection Clause did not prohibit narrowly tailored admission
policies designed to achieve a compelling interest in diversity. 176 After
Grutter upheld Michigan’s program, the anti-affirmative action movement
continued its gradual retreat from the colorblindness arguments of the
Reagan era. One new claim made in this period involved the supposed
mismatch between the minority beneficiaries of affirmative action programs
and the universities to which they were admitted. 177 As John O’Sullivan
wrote in the National Review, affirmative action programs “systematically
mismatch minority talent to academic opportunities, placing the top 10% of
designated minorities into competition with the top 1% of white and Asian
students.” 178 In this way, O’Sullivan contended that the beneficiaries of
affirmative action were actually worse off than they would have been in
programs to which they were better suited. 179 Similarly, in the Supreme
Court, anti-affirmative action amici less often stressed anti-classification
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arguments, instead emphasizing that particular race-conscious programs
were not narrowly tailored enough to satisfy strict scrutiny. 180
This shift was evident in 2006, in Parents Involved in Community
Schools v. Seattle. The case involved voluntary integration plans adopted by
school districts in Seattle and Louisville. In the Seattle plan, race served as a
tiebreaker when desirable schools were oversubscribed. 181 Louisville’s plan
also allowed students to attend a preferred school until a particular
institution “reached the extremes of the racial guidelines,” at which point
the school district would assign students to different schools partly to
achieve a more desirable racial balance. 182
In a plurality opinion, the Parents Involved Court struck down both
voluntary integration plans. 183 At first, the opinion seems to be a strong
endorsement of the colorblind Constitution. Justice Roberts provided a clear
articulation of the conventional colorblind view. 184 As he explained, Brown
recognized and mandated that the Court follow a colorblind approach. 185
“The position of the parties in Brown could not have been clearer,” Roberts
180
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wrote. 186 “The Fourteenth Amendment prevents states from according
differential treatment to American children on the basis of their race.” 187
Significantly, in Roberts’ view, “it was that position that prevailed in this
Court.” 188
However, Justice Kennedy, the likely swing vote in future
affirmative action cases, distanced himself from the idea of a colorblind
Constitution: “[A]s an aspiration, [constitutional colorblindness] must
command our assent. In the real world, it is regrettable to say, it cannot be a
universal constitutional principle.” 189 Kennedy laid the foundation for
future opinions holding legitimate “the interest the government has in
ensuring all people have equal opportunity regardless of their race.” 190
Kennedy again zeroed in on the fit between the School Districts’
ends and means. In Kennedy’s view, racial-conscious remedies could “be
considered legitimate only if they are a matter of last resort to achieve a
compelling interest.” 191
In the Court, Kennedy’s opinion laid a road map for opponents of
affirmative action: activists could focus on schools’ failure to exhaust
racially neutral strategies or to prove that less race-conscious methods could
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achieve a desired goal. In practice, this tactic could prove quite effective:
schools would have to test and reject a long list of racially neutral strategies,
and districts would face the difficult task of proving that a hypothetical
alternative would not achieve a similar rate of integration.
Politically, however, Kennedy’s approach appears less promising for
opponents of affirmative action. Narrow tailoring appears to be a technical
question, whereas the idea of a colorblind Constitution is easy to convey
and potentially resonant. 192 If Kennedy’s approach shapes the Court’s future
affirmative-action opinions, opponents of race-conscious programs had
develop a politically powerful alternative to colorblindness claims.
Two of the Court’s recent racial decisions, Fisher v. University of
Texas at Austin and Schuette, showcase the alternatives developed by antiaffirmative action activists. Rather than arguing for an abstract principle of
colorblindness, these advocates question the workability of affirmative
action. Borrowing from arguments made by historians and critical race
theorists, opponents of affirmative action now suggest that the courts know
nothing about what race means.
II.
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If read in historical context, Schuette marks an opening salvo in a
new attack on affirmative action. For some time, both inside and outside the
Court, originalist arguments have been strikingly absent from advocacy
against affirmative action. 193 Instead, opponents of race-conscious remedial
policies have tended to use Brown as a foundational text, relying on the
1954 opinion to pinpoint what counts as discrimination under the
Fourteenth Amendment. 194 More recently, academics and movement
organizations have experimented with a new tactic—one borrowed from
historians and CRT theorists who have questioned the meaning of race.
These strategies debuted in the litigation of Fisher v. University of
Texas at Austin, a 2013 case involving an affirmative-action program at the
University of Texas-Austin. At that time, Texas relied on a two-tiered
program of affirmative action—the product of years of litigation and
experimentation. 195 Earlier, in 1996, in Hopwood v. Texas, the Fifth Circuit
Court of Appeals had struck down a previously applicable, race-conscious
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admissions plan at the University of Texas at Austin. 196 The program
divided students into three groups: presumptive admits, those in the
discretionary zone, and presumptive rejects. 197 A special admissions
subcommittee dealt with minority candidates who fell in the discretionary
zone and referred promising minority candidates to the full admissions
committee. 198 After the Hopwood Court struck down this admissions
program, the Texas State Legislature passed the Top Ten Percent Law,
requiring schools to admit the top ten percent of students from every high
school in the state. 199 Given the high rate of residential segregation in
Texas, the plan tended to increase the admission of Hispanic and AfricanAmerican applicants. 200
After the decision of Grutter in 2003, the University also
implemented a program that allowed for consideration of race or ethnicity
as a factor relevant to the admissions process. 201 Following a study on the
subject, the University concluded that race or ethnicity could factor into a
“personal achievement score,” a measurement of whether an applicant had
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confronted “special circumstances” or obstacles such as growing up in
poverty or a single-parent home. 202
In a majority written by Justice Kennedy, the Fisher Court reversed
and remanded a lower court opinion, reasoning that the Court of Appeals
had not properly applied strict scrutiny in evaluating the Texas admissions
policy. 203 Fisher did not transform the law of affirmative action, but the
case did mark the appearance of important new arguments against raceconscious remedies. Some opponents of affirmative action made familiar
claims, contending that the University’s policy would fail true strict scrutiny
because it failed to increase minority enrollment dramatically, because it
was overinclusive, and because there was no strong basis in the evidence
that the program was necessary to increase minority enrollment or access. 204
Two important amicus briefs, submitted by the socially conservative
American Center for Law and Justice (ACLJ) and Judicial Watch, Inc.
(JWI), turned to a different line of argument. These briefs asserted that even
if diversity counted as a compelling governmental interest, “racial
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categories [were] arbitrary and incoherent.” 205 Racial classifications, as
amici claimed, “[were], for the most part, sociopolitical, rather than
biological, in nature.” 206
Judicial Watch, Inc. extensively quoted a statement made by the
American Anthropological Association that “race evolved as a worldview, a
group of prejudgments that distorts ideas about human differences and
group behavior.” 207 If racial categories had no scientific validity, and if race
was a sociopolitical construct, then race-based preferences had to be
inherently incoherent and wrong. As the JWI contended in Fisher:
“Although science has rejected race long ago, law and public policy, and in
particular the University’s admission policy, have yet to catch up. It is time
they did so.” 208
For the JWI, the idea of race as a social construct first meant that
racial categories are “inherently ambiguous.” 209 Racial definitions could be
cultural, personal, or genetic, the brief argues, and individual racial groups
are maddeningly hard to define. Would an applicant from Azerbaijan be
white or Asian? Who would decide the racial identity of mixed-race
applicants? In asking these questions, the JWI sought to establish that race-
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based preferences could not withstand strict scrutiny because race itself
“cannot withstand a moment’s scrutiny.” 210 The ACLJ echoed these claims,
arguing that race-conscious affirmative action is “ultimately incoherent, as
racial categories are both incoherent and porous.” 211
In Schuette, several amicus briefs updated these arguments. 212 A
brief by UCLA professor and noted affirmative-action critic Richard Sander
spotlighted changing understandings of race in modern America. As group
identities multiplied and shifted, Sander argued that “the connection
between these racial categories and underlying types of disadvantage
favored, or diversity pursued, [became] more attenuated.” 213 Sander focused
on the impact of “a large and growing multi-race population.” 214 “By what
rules is racial membership assigned?” Sander argued. “How does one
prevent opportunistic behavior by self-classifying applicants?” 215
The new anti-affirmative-action argument questioned both the
workability and fairness of racial-preference programs. If some Americans
do not belong to any racial category, or fit within more than one, then
210
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someone will have to decide which individuals qualify for assistance. If
individuals can select their own racial identity, as Sander suggested, there
seems to be no natural check on self-interested behavior. If courts have to
determine racial identity, the argument goes, then affirmative-action
programs will enlist courts in a process that will reinforce—and rely upon—
largely empty racial categories.
Schuette’s Definition of Race
Racial-construct arguments played an important, if subtle part, in the
disposition of Schuette. The case involved a challenge to Article 1, § 26 of
the Michigan Constitution, which prohibited any university or school
district from “discriminat[ing], or grant[ing] preferential treatment to any
individual or group on the basis of race, sex, color, ethnicity, or national
origin.” 216 Joined by the Coalition to Defend Affirmative Action,
Integration, and Immigrant Rights and Fight for Equality by Any Means
Necessary (BAMN), a group of students, faculty, and prospective applicants
argued that Section 26 ran afoul of the political-process doctrine articulated
by the Supreme Court in a line of cases decided in 1969 and 1982. 217 The
first such case, Hunter v. Erickson, addressed a city charter amendment in
Akron, Ohio. 218 The city had introduced a fair-housing law prohibiting
racial discrimination, but voters amended the charter, requiring a
216
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referendum before a fair-housing law could be introduced. 219 Because the
charter amendment singled out fair-housing laws, Hunter found that the
amendment “place[d] special burdens on minorities in the government
process,” thereby violating of the Constitution’s protections against racial
discrimination. 220
In 1982, the Court elaborated on the political-process doctrine in
Washington v. Seattle School District. 221 There, the Court dealt with a local
school board decision to introduce busing. Voters statewide responded with
an initiative banning busing. For the Court, the initiative raised the same
constitutional concerns as the amendment addressed in Hunter: it “removed
the authority to address a racial problem—and only a racial problem—from
the existing decision-making body, in such a way as to burden minority
interests.” 222
BAMN and the Sixth Circuit Court of Appeals read Hunter and
Seattle to stand for a broader proposition: if a policy “inured primarily to
the benefit of a minority,” then any state action that “place[s] effective
decision-making authority” over that policy “at a different level of
government” required strict scrutiny. 223 In a plurality opinion for the Court,
Justice Kennedy concluded that this broader reading of Hunter and Seattle
219
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relied on an untenable and unfair definition of race. 224 Kennedy explained
that to know whether a law inured primarily to the benefit of a minority, the
courts would have to make sense of who was—and was not—a member of
that minority. 225 “Were the courts to embark on this venture,” Kennedy
explained, “not only would it be undertaken with no clear legal standards or
accepted sources to guide judicial decision, but it would result in—or at
least impose a high risk of—inquiries and categories dependent on
demeaning stereotypes.” 226
Kennedy also echoed amici’s anxieties about the self-seeking
behavior made possible by fluid racial categories. The plurality explained
that adopting a broad interpretation of Seattle/Hunter would create
“incentives for those who support or oppose certain policies to cast the
debate in terms of racial advantage or disadvantage.” 227 The plurality could
imagine a kind of opportunism with few limits: groups could claim a racial
disadvantage to manipulate “[t]ax policy, housing subsidies, wage
regulations, and even the naming of public schools.” 228
Concerns about racial construction and racial opportunism also
shaped Justice Scalia’s concurrence. While the plurality preserved a narrow
reading of Hunter and Seattle, Scalia called for them to be overruled, and he
224
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did so partly by relying on the problems created by courts deciding what
race means. 229 Scalia’s concurrence foregrounds “the dirty business of
dividing the Nation into ‘racial blocs.’” 230
For Scalia, racial definition presents two independent problems.
First, courts would have to identify an individual’s race correctly—an
exercise, Scalia writes, that is “as difficult as it is unappealing.” 231 Like the
plurality, Scalia put mixed-race individuals center stage. “Does a halfLatino, half American-Indian,” Scalia asks, “have Latino interests,
American-Indian interests, both, half of both?” 232 Second, racial
identification would rely on disturbing—and for Scalia, unconstitutional—
assumptions that race means something. To understand whether a policy
advances a minority interest, a court would have to believe that minority
members, whoever they are, have something in common. For Scalia, “such
stereotyping is at odds with equal protection mandates.” 233
Together with Scalia’s concurrence, the Schuette plurality departs
from earlier attacks on affirmative action. The debate on a colorblind
Constitution turns mostly on questions of principle and philosophy. Do
equality mandates require formally equal—or identical—treatment? Or does
equality sometimes require different treatment to address past
229
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subordination? Schuette operates at a different level. Schuette reasons that
regardless of how one defines racial inequality, affirmative action would
require the courts to label individuals by race and to know what race means.
Drawing courts into the process of racial categorization would reinforce
racial categories, strengthen racial stereotyping, encourage self-seeking
behavior, and offer no guarantee that affirmative action would help those
actually suffering the effects of past subordination.
III.

Race Beyond Schuette: The Promise of Regarded-As Reasoning
The problem, of course, is that racial thinking shapes individual

experience and outcomes, regardless of the biological validity of racial
categories. Individual background, in turn, can determine others’
perceptions of race. Using data from the National Longitudinal Survey of
Youth (NLSY), a recent study conducted by Professors Aliya Saperstein
and Andrew Penner found that changes in individual economic
circumstances changed how interviewers defined a person’s race:
interviewers more often identified a subject as a minority when she was
unemployed, facing criminal charges, or otherwise struggling. 234 In another
study, Saperstein and her colleagues explored how funeral directors
categorized those who had passed away. 235 Again, economic and other life
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circumstances determined the outcome: people who had been murdered
were categorized as African-American, even when loved ones had identified
the deceased as belonging to another race. 236 As these studies make
apparent, economic and social stereotypes still mark our perceptions of one
another. Proxies for race, including class, criminal history, and place of
residence, all help to determine how an individual is categorized.
These stereotypes also make a significant difference in individuals’
lives. Research by Marianne Bertrand and Sendhil Mullainathan found a
50% gap in callbacks for those with stereotypically “black” names on their
resumes compared to those with typically white names. 237 This effect
applied regardless of the “real” race of an applicant—an individual’s name
brought to mind race and all it represented for many prospective
employers. 238 Professor Douglas Massey and Garvey Lundy found a similar
effect when measuring the ability of fictitious prospective tenants to get
through to a rental agent. 239 Study subjects spoke on the phone using either
White Middle Class English, Black English Vernacular, or Black Accented
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English. 240 Race, sex, and class—determined by voice alone—helped to
dictate an individual’s access to a landlord and to a rental unit. 241 For
example, the study found that 87% of white males were able to get through
to a rental agent, compared with only 63% of females speaking in black
vernacular. 242
Schuette’s skepticism about racial definitions offers no guidance for
how to deal with the difference made by perceptions of race, however
inaccurate. The plurality’s concerns about racial definition also seem to
prove too much. The plurality, and the concurring judges who espouse some
form of colorblindness, express a continued interest in policing laws that
categorize on the basis of race. 243 Just the same, if racial categories are
totally incoherent, and individuals (particularly mixed-race ones) have no
“real” race, then the colorblindness paradigm will need reworking. As
scholars often recognize, the courts often use “color” and “race”
synonymously, treating both as biological labels rather than as social
constructs. 244 For example, under the McDonnell Douglas burden-shifting
framework, the courts use skin color or other salient physical features as
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shorthand for membership in a particular group. 245 To know if someone has
suffered racial discrimination, the final prong of McDonnell-Douglas often
requires courts to decide whether an individual was treated differently than
similarly situated employees. 246 If that employee was replaced by someone
of the same race—defined by the person’s physical traits—then
discrimination becomes much harder to prove. 247 Even in fourteenthamendment cases, to make sense of the idea that someone suffered
discrimination “because of race” logically requires a court to know what
race that person was or was perceived to be.
How, then, should courts address the dangers of racial categorization
foregrounded in Schuette and emphasized by affirmative action opponents
without ignoring the reality of racial stereotyping in modern America? The
Article suggests that courts should look at an established body of law
addressing whether a worker is “regarded as” belonging to a disfavored
group. Most developed in the context of the Americans with Disabilities
Act, “regarded as” cases get at the root of the problem with racial
stereotyping. If personal circumstances determine how one’s race is
defined, and if racial stereotypes can dictate certain individual outcomes,
then what matters to the law of affirmative action should be how relevant
decision makers perceive race to be.
245
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Using “regarded as” cases as a starting point also helps to address
some of the problems raised by Schuette. Together with a handful of cases
decided under Title VII, this body of law could provide badly needed
guidance for courts forced to determine whether or not an individual was
judged because of race. Without adjudicating that person’s identity or
reaffirming racial categories, courts could return to a relatively familiar
question involving how that person was perceived. As importantly, as
Angela Onwuachi-Willig and Mario Barnes have argued, “regarded as”
cases recognize the harm individuals experience because of negative and
often inaccurate stereotypes. 248
But how would regarded-as reasoning apply in the dramatically
different context of postsecondary admissions? Whereas race can make it
harder for workers to get or keep a job, university affirmative action
programs treat race as a plus, and applicants often identify themselves,
thereby increasing the chances of self-serving behavior. Moreover, the kind
of evidence central to employment cases seems inapplicable in the context
of admissions, where officers often rely on the content of a written
application.
However, as the official guidance issued by the Departments of
Education and Justice suggests, admissions officers likely already rely on
248
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regarded-as reasoning. Because the Court’s recent affirmative-action
decisions allow for race-conscious remedies only as a measure of last
resort, 249 admissions officers seem to fall back on proxies thought to
identify minorities. Regarded-as reasoning allows admissions officers to
comply with the Court’s mandate.
By explicitly recognizing the way in which racial identification
often operates, the Court can address the problem affirmative-action
opponents raised in Schuette. Focusing on a person’s perceived race—rather
than on skin color or any other pseudo-biological category—would create a
jurisprudence that better reflects the fluidity and context-dependence with
which outsiders—and sometimes individuals themselves—perceive racial
identity. Far from ignoring the dangers of racial classification, regarded-as
case reasoning would take them head on.
The Regarded-As Standard Under the ADA, the ADAAA, and Title VII
In 1990, with the passage of the ADA, Congress seemed intent on
including those perceived as disabled within the protections of the law. 250 A
House Report stated:
In the employment context, if a person is disqualified on the basis of
an actual or perceived physical or mental condition, and the
249
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employer can articulate no legitimate job-related reason for the
rejection, a perceived concern about employing persons
with disabilities would be inferred and the plaintiff could qualify for
coverage under the “regarded as” test. 251
Following the passage of the ADA, the EEOC’s Interpretive Guidance
similarly covered those regarded as disabled:
An individual rejected from a job because of the ‘myths,
fears and stereotypes’ associated with disabilities would be
covered under this part of the definition of disability, […]
whether or not the individual’s actual physical or mental
condition would be considered a disability under the first or
second part of this definition. 252
According to the Interpretive Guidance, an individual proceeding under
this theory would have to show that an employer believed that a worker was
disabled because of “‘myths, fears, or stereotypes.’” 253 After the courts
restricted relief for those perceived as disabled, the Americans with
Disabilities Act Amendments Act (ADAAA) clarified the definition of
disability. 254 Under the ADAAA, a person meets the regarded-as prong “if
the individual establishes that he or she has been subjected to an action
prohibited under this Act because of an actual or perceived physical or
mental impairment whether or not the impairment limits or is perceived to
limit a major life activity.” 255
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A handful of cases have developed a doctrinal framework for the
ADAAA’s regarded-as prong. In Hilton v. Wright, a former state prisoner
suffering from Hepatitis C Virus brought suit with several other inmates
allegedly denied antiviral treatments because of past alcoholism or drug
abuse. 256 Hilton argued that the Department of Correctional Services
(DOCS) discriminated against him and others similarly situated because
they were regarded as disabled. 257
In addressing Hilton’s claim, the Second Circuit elaborated on the
standard for a regarded-as suit under the ADAAA. 258 At least at the
summary judgment stage, Hilton would have to bring forth evidence only
that DOCS regarded him as having a physical or mental impairment,
regardless of how severe they believed that impairment to be. 259
Several courts have also fleshed out what might count as evidence
that an employer regarded an individual as disabled. In Gil v. Vortex,
L.L.C., the court rejected defendant’s motion to dismiss employee’s
disability-discrimination claim. 260 The court found evidence that the
employer regarded plaintiff as disabled when the employer required
plaintiff to submit additional medical documentation, expressed concern
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about the plaintiff’s disability when talking to colleagues, and required
plaintiff to submit to tests not applicable to any other employee. 261 In
additional to differential treatment, courts look at employer’s comments as
evidence that a worker was regarded as disabled. 262 Consider, for example,
Darcy v. New York, in which plaintiff police officer brought a disabilitydiscrimination claim based on his superiors’ belief that he was an
alcoholic. 263 In rejecting defendant’s motion for summary judgment, the
court relied on evidence that an employer had called plaintiff an alcoholic,
knew he associated with supposed alcoholics, and transferred him to a less
desirable position five months later. 264 Consistently, when deciding cases
under the ADAAA, courts have not required proof that an individual
actually had an impairment. In other words, courts do not have determine
either how serious an employer believed a disability to be—or whether a
worker suffered from a disability at all.
To a limited extent, the courts have imported the regarded-as
standard into race-discrimination cases. The EEOC has consistently
maintained that misperception should not be a defense to either race or
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national origin discrimination. 265 The EEOC Compliance Manual prohibits
race discrimination, including:
discrimination against an individual based on a belief that the
individual is a member of a particular racial group,
regardless of how the individual identifies himself.
Discrimination against an individual based on a perception
of his or her race violates Title VII even if that perception is
wrong. 266
While some federal circuit courts treat misperception as a
defense, 267 others follow the EEOC in concluding that those regarded as
minorities suffer real harm. Consider the Fifth Circuit’s recent decision in
EEOC v. WC & M Enterprises. 268 Mohammed Rafiq, a practicing Muslim
from India, found his workplace dramatically different in the aftermath of
September 11, 2001. 269 In addition to making comments on Rafiq’s
religion, his coworkers repeatedly called him “an Arab” and a “Taliban.” 270
Rafiq suffered because co-workers regarded him as Arab, treating religion
as a proxy for national origin and ethnicity.
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Rafiq filed a charge of discrimination with the EEOC, which later
brought a hostile work environment claim on Rafiq’s behalf. 271 The district
court had rejected Rafiq’s national-origin discrimination claim, reasoning
that no one had targeted Rafiq for being from India. 272 Relying on the
EEOC’s Guidance, the Fifth Circuit disagreed, suggesting that the hostility
a worker faces is just as substantial in cases of misperception. 273 As the
Court explained: “[A] party is able to establish a discrimination claim based
on its own national origin even though the discriminatory acts do not
identify the victim’s actual country of origin.” 274
In Jones v. UPS Ground Freight, the Eleventh Circuit similarly
recognized the harm of racial misperception. 275 Jones, who identified as
African-American, began training for a road driver position. 276 Jones’ racediscrimination argument relied partly on statements made by his co-worker,
Kenneth Terrell, during a week-long training session. 277 At that time,
Terrell told Jones: “I know how to train you Indians.” 278 When Jones
responded that he was not Indian, Terrell replied: “I don’t care what race
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you are, I trained your kind before.” 279 Terrell went on to call Jones an
Indian several more times over the course of the conversation. 280
In evaluating Jones’ hostile work environment claim, the Eleventh
Circuit considered how much weight to attach to Terrell’s statements,
particularly since he had misidentified Jones. 281 While recognizing that
Jones was “neither Native American nor Indian,” the Court insisted that “a
harasser’s use of epithets associated with a different ethnic or racial
minority than the plaintiff will not necessarily shield an employer from
liability for a hostile work environment.” 282 Whatever stereotypes Terrell
applied to Indians may well have affected Jones, regardless of how he
categorized himself. “The fact that [a co-worker] ignorantly used the wrong
derogatory ethnic remark toward the plaintiff,” the court reasoned, “is
inconsequential.” 283
The Ninth Circuit stated the rationale for rejecting a racialmisperception defense in Amos v. City of Page Arizona. 284 There, Burton
Amos got in a car accident, crossing the center line and colliding with
another vehicle. 285 Informed that Amos had exited his vehicle and likely
suffered from serious injuries, the police conducted a brief search before
279
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their flashlight batteries died. 286 The police did not look for Amos again
until more than a month later. 287 Tourists would ultimately find Burton’s
remains one year later. 288 Representatives from Burton’s estate learned that
law enforcement routinely waited to conduct searches nearby, since the area
where Burton vanished bordered the Navajo Indian Reservation. 289 Burton
was white, but his perceived race seems to have dictated the officers’
actions. 290 Believing that Native Americans involved in car accidents often
fled the scene, reached the reservation, and called in the next day, officers
might have cut short the search for Burton based on a mistaken belief about
his ethnicity. 291 Burton’s estate filed suit under Section 1983, arguing that
law enforcement violated the Equal Protection Clause by selectively
withholding protective services based on his perceived ethnicity. 292
The City argued that Amos’s Estate had no standing to bring a claim
because Amos was white—and did not belong to the class of persons that
the City had stereotyped or mistreated. 293 The lower court had adopted this
reasoning in dismissing the Estate’s equal-protection claim, reasoning that
antidiscrimination protections help to rectify the effects of past
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subordination that Amos, a white man, likely never experienced. 294 The
Ninth Circuit reversed and remanded, relying on the harms Amos suffered
because of his perceived identity. 295 First, the court recognized that the
consequences for Amos did not change because he was white, and the
injury he suffered was no less real. 296 Stereotyping, the court recognized,
was just as malevolent when an actor chose the “wrong” victim. 297
Taken together, Amos, Jones, and WC & M Enterprises reveal that
regarded-as discrimination cuts across racial lines, affecting those who
identify as minorities and those who do not. These cases show how racial
proxies and stereotypes influence how individuals perceive, judge, and treat
one another. These cases bolster the case for separating the stereotypes
associated with race from skin color. Regardless of how a person
categorizes herself, the judgments and generalizations associated with
perceived race can do far-reaching harm.
But how can the courts translate regarded-as reasoning in the
context of postsecondary admissions? Exploring admissions officers’ efforts
to comply with the Supreme Court’s affirmative-action jurisprudence
illuminates one potentially constructive answer to this question.
Race, Regarded-As Reasoning, and Affirmative Action
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Almost inevitably, the courts will soon address the question just
under the surface of Schuette: whether the race-conscious remedies
discussed in Grutter v. Bollinger and Parents Involved v. Seattle can ever
pass constitutional muster in a world in which racial identity is socially
constructed and ever-changing. How can the courts justify any
antisubordination measure designed to protect the members of a particular
race when it is impossible to offer a principled definition of race itself?
Drawing on the ADAAA, courts should view affirmative action as
justified and coherent when an individual is regarded as belonging to a
particular race. As under the ADAAA, the question should not be whether
that person actually has a particular racial background or even whether a
decision maker views that racial background negatively. Instead, the
analysis should turn on simple perception of race.
However, using regarded-as reasoning in the context of
postsecondary admissions raises unique challenges. In the employment
context, as Bertrand and Mullainathan have shown, perceived racial identity
can count as a strike against a potential hire or worker. 298 By contrast, in
postsecondary education, many admission officers view minority status
favorably. In studying admissions practices at seventy-five of the nation’s
most competitive universities, scholar Rachel Rubin found that most
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admissions officers heavily weighed an applicant’s “fit” with the university
in question. 299 When asked to define fit, officers attached the most
importance to an applicant’s membership in an under-represented
minority. 300 Rubin’s conclusions reinforce the findings of earlier studies,
explaining that members of under-represented minorities (along with legacy
students and those with SAT scores higher than 1500) receive the greatest
preference. 301
Moreover, in the university setting, because applicants often identify
themselves by race, the odds of opportunistic behavior are higher. 302 In the
workplace, employers cannot select workers by race or even ask about the
identity of a potential hire. 303 Because students have more control over the
process of racial categorization, the risk of self-serving behavior is naturally
higher.
299
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Finally, the evidentiary strategies used in ADAAA and race
discrimination case seem to be a poor fit in the context of university
admissions. In employment cases, courts rely on off-color comments,
adverse employment actions, and comparator evidence to smoke out
regarded-as discrimination. 304 Given the confidentiality surrounding
university admissions and the different ways in which applicants categorize
themselves by race, this kind of evidence seems unlikely to surface.
However, the United States Departments of Education and Justice’s
Guidance on the Voluntary Use of Race in Postsecondary Admissions
[hereinafter, The Guidance] suggests that universities have already adopted
regarded-as reasoning. 305 Under Grutter, Parents Involved, and their
progeny, as the Guidance suggests, universities must first justify why
diversity counts as a compelling state interest. 306
Centrally, however, the Guidance addresses how to create a diverse
student body without recourse to racial categorization. The Guidance
304
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encourages admissions officers to turn first to race-neutral alternatives to
achieve obviously race-conscious outcomes. “In selecting among raceneutral approaches,” the Guidance explains, “you may take into account the
racial impact of various choices.” 307 The Guidance next explores how
admissions officers identify might minority applicants without turning to
racial categories. Rather than explicitly asking about race, as the Guidance
states, universities may rely on proxies, including “socioeconomic status,”
“the educational level attained by parents,” “first-generation college status,”
“marked residential instability,” or “enrollment in a low-performing school
or district.” 308 While officially race-neutral, these criteria allow officers to
identify applicants they regard as minorities. The Guidance treats these
proxies as strategies that “would assist in drawing students from different
racial backgrounds to the institution.” 309
Most obviously, regarded-as reasoning allows universities invested
in racial diversity to proceed in spite of the Court’s decisions in Grutter,
Parents Involved, and Fisher. Most recently, in Fisher, Justice Kennedy’s
majority opinion reminded universities that to satisfy strict scrutiny, “[t]he
reviewing court must ultimately be satisfied that no workable race-neutral
alternatives would produce the educational benefits of diversity.” 310 Using
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race-neutral proxies appears to allow admissions officers to achieve a
desired result without resorting to racial categorization.
In defining race, the courts should look to how admissions officers
identify students. By acknowledging and analyzing the way in which
admissions officers deal with students’ race, the Court can better capture the
reality of racial identity, both as college applicants experience it and
admissions officers perceive it. As Saperstein and Penner have shown,
outsiders’ perception of another’s racial identity—and even an individual’s
understanding of herself—varies depending on the surrounding
circumstances. 311 And as Bertrand and Mullainathan indicate, the
stereotypes and judgments surrounding race do damage regardless of a
person’s “true” identity. 312
Furthermore, if the Court relies on an evidence of a person’s
perceived race, the risk of opportunism might decrease, since there is
anecdotal evidence that admissions officers use regarded-as reasoning to
detect and resist self-serving behavior. Rather than taking an applicant’s
self-categorization at face value, admissions officers at Rice University “try
to reconcile whatever boxes an applicant may have checked with the rest of
the application.” 313 Some admissions officers at Rice used a specific essay
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question about “unique cultural heritage or experiences” to filter out
applicants who were insincere about a particular racial identity. 314 Another
former admissions officer interviewed by the Huffington Post explained that
her colleagues had used proxies when students refused to answer questions
about race, believing that officers discriminated against Asian or Caucasian
applicants. 315 In particular, she described how officers used a student’s
name, parents’ name, or school of origin to determine racial identity. 316 As
this anecdotal evidence suggests, courts focusing on an individual’s
perceived identity might more effectively check the kind of self-serving
behavior Schuette foregrounds.
Nonetheless, in the university setting, regarded-as reasoning
represents a far from perfect solution. Critics of Grutter and its progeny
have long insisted that the Court’s approach to diversity encourages
universities to conceal their true objectives. 317 First, diversity jurisprudence
encourages decision-makers to play down the remedial interest in
314
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addressing the effects of past race discrimination that likely motivates many
admissions officers. 318 By prohibiting quotas and other quantitative
approaches to affirmative action, the Court encourages officers to obscure
how much race matters to admissions decisions. 319 By focusing on how
admissions officers evaluate students’ racial identity, the Court can
acknowledge the social construction of race while recognizing the ways in
which perceived race impacts individual outcomes. However, at least in the
affirmative action context, regarded-as approaches to race seem to ratify
admissions officers’ efforts to achieve a race-specific outcome without
admitting their true intentions. To the extent that a regarded-as approach
represents an effort to comply with Grutter and its progeny, it may once
again allow officers and courts to deny the extent to which racial
categorization still drives admissions decisions.
Regarded-as approaches may also be over- or under-inclusive, given
a university’s genuine interest in diversity. First, by focusing on variables
like socioeconomic class, such an approach may fail to capture the
disadvantaged minority students that affirmative action programs would
ideally assist. 320 As importantly, by failing to address all self-serving
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behavior, regarded-as approaches may give an unfair advantage to students
more successfully able to simulate a favored racial identity. From the
standpoint of individual students, regarded-as approaches ignore how a
student’s sense of identity. Regardless of whether not it is constructed,
racial identity can play a crucial role in how an individual sees herself and
her place in the community. 321 By relying so heavily on what outsiders
think, regarded-as approaches do not do justice to students’ understandings
of themselves.
Just the same, regarded-as reasoning provides the best path for
courts faced with a Hobson’s choice: categorizing individuals by race or
rejecting all antisubordination remedies that touch on racial differences.
Recognizing the impact of perceived racial differences allows courts to
rationalize affirmative action policies without assuming the validity of
racial categories. Should courts ever have to adjudicate race, in the context
of affirmative action or otherwise, an existing (albeit developing) legal
framework exists to provide guidance.
Regarded-as reasoning may also work effectively to allow
universities to address past subordination without running up against
Access to Higher Education, SOC. CONTEMPORAINES (forthcoming 2014), available at
http://theop.princeton.edu/reports/wp/AffirmativeAction_TopTen.pdf (last visited Jun. 15,
2014).
321
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constitutional prohibitions on racial classifications. Recent work published
by the Harvard Journal of Law and Policy studied the impact of a proxy
program developed at the University of Colorado Boulder. 322 Prior to 2009,
the University used socioeconomic class instead of race in admissions
decisions. 323 By 2010, the University had turned to a race-plus-class
model. 324 A 2009 study found that officers admitted 9% more
underrepresented minorities under the race-blind policy. 325 In evaluating the
race-plus-class approach, a 2010 study concluded that it had resulted in a 13
percent increase in acceptance rates for the poorest students, a 17 percent
increase for underrepresented minority students, and a 32 percent increase
in the lowest-income, minority students. 326 At least some well-tailored
proxy programs may make a significant difference to minority enrollment.
In spite of its drawbacks, regarded-as reasoning offers a promising
solution for the dilemma outlined by affirmative-action opponents in
Schuette and Fisher. By defining racial identity according to others’
perception, regarded-as reasoning reduces any threat of opportunism or selfserving behavior. It captures the fact that racial proxies and all the
stereotypes they represent matter more than color or biological race. In this
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way, the challenge raised by anti-affirmative action advocates may create an
unexpected new opportunity. From equal-protection to Title VII
jurisprudence, commentators have long faulted the courts for adopting a
biological understanding of race that is inaccurate and misleading. Forcing
cause lawyers and the courts to say what race means might finally provide a
way forward.
IV.

Conclusion
It is tempting to view colorblind constitutionalism through the lens

of contemporary politics. Opposition to affirmative action has become a
signature position of the political Right, synonymous with faith in the free
market, emphasis on the harms created by racial classifications, and concern
about discrimination against whites. The history of opposition to affirmative
action shows, however, that the politics of colorblindness have been
contested and complex. The players and terms of the anti-affirmative action
debate have changed considerably over time, and the form of “reactionary”
colorblindness familiar to us from the dissents of Justices Thomas and
Scalia developed only recently.
Viewed in historical context, the stakes of Schuette become clearer.
More than ever before, a plurality on the Supreme Court has come to
grapple with what race means. However, the Court’s growing awareness of
the social construction of race has created new challenges for supporters of
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an antisubordination vision of the Constitution. Opponents of affirmative
action have marshalled new arguments, borrowing from the claims long
advanced by historians and CRT theorists. These activists argue that if race
is artificial, race-conscious admissions programs are unfair, arbitrary, and
easy to manipulate.
Nevertheless, Schuette may represent an unexpected opportunity.
Those on opposing sides of the affirmative-action issue have come to an
uneasy consensus that racial identities are fluid, contested, and socially
determined. Perhaps for the first time, in using regarded-as reasoning,
discrimination jurisprudence will come to grips with what race means in
modern America.

