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I. INTRODUCTION 

 

Carlos is a twenty-five year old personal trainer living in the United 

States.
1 

He attended four years of high school and two years of junior college 

in the United States and hopes to pursue a career in sports medicine. He 

speaks English, Spanish, and Tagalog fluently, excels in sports, plays soccer 

on the weekends, and enjoys the occasional road trip with friends. He owns a 

car, lives on his own in an apartment, cares for his ailing mother, and 

generally lives a life comparable in many ways to other young Americans 

with similar educational backgrounds. But his life is different in one very 

significant way: he is an undocumented immigrant. 

Carlos’s mother, a lawful permanent resident of the United States, brought 

him with her from the Philippines to the United States when he was fourteen 

years old. He was not eligible to immigrate permanently with his mother, but 

she obtained a temporary visitor visa for him. Once his ninety day temporary 

visa expired, however, Carlos became an undocumented immigrant. He is 

better situated than most undocumented immigrants because he is eligible for 
 
 
 
 

1.    Carlos is a real person whose name and other identifying information have been changed to 
protect his privacy and safety. 
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sponsorship by his mother and a U.S. citizen sibling, but the waiting periods 

are thirteen years and twenty-four years, respectively.
2

 

In the meantime, Carlos lives a precarious life. He drives with an expired 

license because he does not have current immigration documents, and hopes 

not to be pulled over. He was unable to accept a position on a professional 

sports team because of his lack of immigration documentation and must 

continue to be self-employed. His U.S. education and fluent English enable 

him to blend into American society seamlessly, but he lives with the secret 

and the stigma of his unauthorized status. 

The United States is home to a generation of whom this Article refers to as 

“unauthorized Americans”—illegally present young adults like Carlos, who 

were brought or sent to the United States when they were children.
3  

These 

immigrants tend to demonstrate a high level of integration into mainstream 

U.S. society, but they cannot fully integrate or participate in U.S. society due 

to their undocumented status.
4  

Immigration reform is slow in coming and 

grudging in what it is willing to offer. In the event that it is not forthcoming or 

that it occurs too late for young adults like Carlos, what is the result? What 

happens to a generation of U.S.-educated, fully integrated Americans who 

are not actually Americans? What message does it send to the next generation 

of children brought to the United States by their parents, encouraged to do 

well in school, and exposed to a culture that consumes and envelops them 

and then rejects them once they are adults? 

This Article looks to Europe as one potential source of answers to that 

question. Europe has generations of young adults who were born in Europe 

and yet remain marginalized in immigrant communities. This marginal- 

ization has been difficult to overcome, even where the immigrants in the 

marginalized communities have European citizenship. Britain, Germany, and 

France have relatively short histories of immigration compared to the United 

States and have high levels of immigration from culturally and religiously 

diverse countries. In those countries, marginalization seems to result from 

cultural barriers erected both by “native Europeans” as well as immigrants 

and their native-born descendants. 

An “us versus them” mentality has emerged in both Europe and the 

United States. In Europe, “us” represents the white, and historically and 
 

 
 
 

2.    BUREAU  OF  CONSULAR  AFFAIRS, U.S. DEP’T  OF  STATE, Immigrant Numbers for June 2013, 
VISA BULLETIN, May 9, 2013, at 1, 2, available at http://www.travel.state.gov/pdf/visabulletin/visa 
bulletin_june2013.pdf. 

3.   JEFFREY S. PASSEL & D’VERA COHN, PEW HISPANIC CTR., A PORTRAIT OF UNAUTHORIZED 

IMMIGRANTS IN THE UNITED STATES 4 (2009) (“There were 1.5 million children under age 18 living in 
the United States as unauthorized immigrants in March 2008.”), available at http://pewhispanic.org/ 
files/reports/107.pdf. 

4.    See id. at iv (reporting that unauthorized immigrant youth are 22% less likely to attend college 
than U.S.-born residents are, the rate of poverty for unauthorized children is nearly double that of 
U.S.-born children, and unauthorized immigrant children are 20% less likely to have health insurance 
than the U.S.-born children of unauthorized immigrants are). 

 
 
Fn2 

 
 
 
 
 
 
 
 
 
 
 
 
Fn3 

 
 
 
Fn4 
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native population, and “them” represents legal immigrants and their native- 

born descendants. However, in the United States, “us” has come to represent 

citizens and legally-present immigrants, and “them” represents illegally- 

present immigrants. Each marginalized group faces integration challenges 

and widespread public opinion that they are responsible for their own 

marginalization. 

This Article explores the integration challenges of British, French, and 

German citizens of ethnically diverse descent and of undocumented immi- 

grants in the United States who have been raised in the United States since 

childhood. The Article compares European obstacles to integration, which 

are primarily cultural, to U.S. obstacles to integration, which are primarily 

legal. The Article argues that by failing to remove legal barriers to full 

integration, the United States is poised to have cultural barriers to integration 

develop and proliferate that are more difficult to correct than legal barriers. 

This Article does not address the complex interactions of U.S. immigration 

policy, U.S. economic policies, international economic conditions, and 

poverty and corruption in sending countries; it accepts that those enormous 

external factors combine to influence the movements of individuals who have 

no control over them.
5  

Beginning from the proposition that undocumented 

immigration is unlikely to end in the near future, this Article proposes that the 

United States reap the benefits of a generation of young adults who have 

utilized its educational, cultural, and economic offerings. In order to take full 

advantage of the skills and talents that undocumented youth offer, their full 

integration via legalization is necessary.
6

 

Part II of this Article documents the social integration of unauthorized 
 

 
 

5.    See Timothy A. Canova, Black Swans and Black Elephants in Plain Sight, 14 CHAP. L. REV. 

237, 276-1 (2011) (explaining how global financial trends and institutional policies have directly 
affected the economies of Mexico and other countries with high rates of unemployment and poverty); 
Kevin R. Johnson, Ten Guiding Principles for Truly Comprehensive Immigration Reform, 55 WAYNE 

L. REV. 1599, 1610-2 (2009) (explaining the economic reasons behind immigration to the United 
States). 

6.    No  significant immigration  legislation  has  been  passed  since  the  1996  Illegal  Immigra- 
tion Reform and Immigrant Responsibility Act of 1996, although a number of bills have been pro- 
posed.  Illegal  Immigration  Reform  and  Immigration  Responsibility  Act  of  1996,  Pub.  L.  No. 
104-208, 110 Stat. 3009. See e.g., Comprehensive Immigration Reform Act of 2006, S. 2611, 109th 
Cong. (2006) (proposing (1) the granting of lawful permanent resident status to unauthorized 
immigrants who meet certain continuous presence and admissibility criteria; and (2) the establish- 
ment of a “blue card” earned legalization program for agricultural workers who meet certain re- 
quirements);  Security  Through  Regularized  Immigration  and  a  Vibrant  Economy Act  of  2007, 
H.R. 1645, 110th Cong. (2007) (proposing (1) the granting of conditional residency to unauthorized 
immigrant workers who meet certain requirements, with a possibility of adjusting to permanent 
resident status; and (2) the establishment of a “blue card” earned legalization program for agricultural 
workers who meet certain requirements; Agricultural Job Opportunities, Benefits, and Security Act of 
2007, S. 1639, 110th Cong. (2007) (proposing the granting of four-year indefinitely renewable visas 
to unauthorized immigrant workers who meet certain requirements); Comprehensive Immigration 
Reform Act of 2007, S. 1348, 110th Cong. (2007) (proposing (1) the granting of lawful permanent 
resident status to unauthorized immigrants who meet certain requirements; and (2) establishment of a 
“blue card” earned legalization program for agricultural workers who meet certain requirements); 
Comprehensive Immigration Reform Act of 2010, S. 3932, 111th Cong. (2010) (proposing (1) the 
granting of lawful permanent resident status to unauthorized immigrants who meet certain require- 
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Fn6 



 

2013] UNAUTHORIZED AMERICANS AND EUROPEAN OUTCASTS 523 
 

 

Americans, an integration brought about through education and evident in 

the  social  and  political  participation  of  unauthorized Americans  despite 

their lack of legal immigration status.
7  

Part II then addresses the legal bar- 

riers that unauthorized Americans face.
8  

U.S. immigration law provides very 

few avenues for legalization to undocumented immigrants. They tend to be 

ineligible to legalize their status, or, if they do qualify for legal status, they 

are subject to lengthy stays outside the United States as a prerequisite to 

legalization. Part III presents, as a basis for comparison, the integration 

challenges of ethnically non-European citizens of Britain, Germany, and 

France.
9  

Despite being legal immigrants or full citizens, many members of 

these groups experience a cultural “otherness” that separates them from 

mainstream society. Part IV discusses the potential for the United States to 

have multiple generations of unauthorized Americans, referencing the expe- 

rience of Europe as an example of the type of marginalization that could 

infect millions of individuals who are socially and culturally American but 

legally unrecognizable as such.
10  

Part IV also examines the most recent 

proposed immigration legislation and what its effect might be on current 

and future generations of undocumented immigrants. The Article concludes 

that legalization for undocumented immigrants who have grown up in the 

United States is a more favorable alternative than engendering further 

marginalization, but that comprehensive immigration reform will not put an 

end to unauthorized immigration.
11

 

 
II. UNDOCUMENTED IMMIGRANTS LIVING IN THE UNITED STATES SINCE 

CHILDHOOD: OUTCASTS BY LAW, CITIZENS BY CULTURE 
 

The Pew Hispanic Center estimates that approximately 1.5 million un- 

documented immigrant children resided in the United States in 2000.
12   

In 

2005, the number of undocumented immigrant children reached a peak of 

1.6 million, and the number was estimated to be 1 million as of 2010.
13  

Many 

of the unauthorized children who entered the United States over the last ten to 

fifteen years are now adults between the ages of eighteen and twenty-nine.
14

 

With no change in the immigration laws occurring in the intervening years, 

they constitute a second generation of adult undocumented immigrants living 
 

 
ments; and (2) establishment of a “blue card” earned legalization program for agricultural workers 
who meet certain requirements). 

7.    See infra notes 16-52 and accompanying text. 
8.    See infra notes 53-73 and accompanying text. 
9.    See infra notes 122-151 and accompanying text. 
10.    See infra notes 154-157 and accompanying text. 
11.    See infra notes 157-160 and accompanying text. 
12.    JEFFREY S. PASSEL & D’VERA COHN, PEW HISPANIC CTR., UNAUTHORIZED IMMIGRANT POPULA- 

TION 13 (2011), available at http://www.pewhispanic.org/files/reports/133.pdf. 
13.    Id. 
14.    MIGRATION POLICY INST., MPI UPDATES NATIONAL AND STATE-LEVEL ESTIMATES OF POTENTIAL 

DREAM ACT BENEFICIARIES 2 (2010), available at http://www.migrationpolicy.org/pubs/dream-update- 
december2010.pdf. 
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and working in the United States. They have thus achieved a relatively high 

level of integration into mainstream American society, but remain unable to 

attain full integration due to an absence of avenues for lawful immigration 

status. 
 

A.   Cultural Integration 
 

Assimilation, a concept that has been critiqued as an undesirable loss 

of unique culture,
15  

has nevertheless been the dominant indicator of cultural 

integration in the United States.
16   

The standard indicators for assimilation 

are social, economic, and political integration.
17  

Social integration indicators 

include: language proficiency, “cultural and religious practices,” “inter- 

marriage rates,” and “residential patterns.”
18   

Economic integration is mea- 

sured by education and employment.
19   

Political integration is measured by 

the “proportion of elected officials,” “political participation,” and “access to 

government resources.”
20

 

Unauthorized Americans have the opportunity for some social and eco- 

nomic integration, despite the stigma of their immigration status. Brought to 

the United States as children by their parents or adult guardians, they have 

attended school in the United States, and many have obtained advanced 

degrees.
21  

Many are fully bilingual and bicultural, having attended American 

schools and grown up alongside native-born Americans.
22  

By definition, they 

do not have representation in formal government, but some do participate in 
 
 

 
15.    See, e.g., RIVA KASTORYANO, NEGOTIATING  IDENTITIES: STATES AND  IMMIGRANTS  IN  FRANCE 

AND GERMANY 30-31 (Paul DiMaggio et al. eds., Barbara Harshav trans., Princeton University Press 
2002) (1997) (explaining that “assimilation,” once defined as “a process that led individuals of dif- 
ferent origins, living in a common territory, to create enough solidarity to sustain a common national 
life,” has become synonymous with conforming to the dominant culture) (quoting PHILIP GLEASON, 
The Odd Couple: Pluralism and Assimilation, in SPEAKING OF DIVERSITY: LANGUAGE AND ETHNICITY 

IN TWENTIETH–CENTURY AMERICA 47-90 (1992)). 
16.   Richard D. Alba, Assimilation, Exclusion, or Neither?: Models of the Incorporation of 

Immigrant Groups in the United States, in PATHS TO INCLUSION: THE INTEGRATION OF MIGRANTS IN THE 

UNITED STATES AND GERMANY 2 (Peter H. Schuck & Rainer Münz eds., 1998). 
17.    RAHSAAN  MAXWELL,  ETHNIC  MINORITY  MIGRANTS  IN  BRITAIN  AND  FRANCE:  INTEGRATION 

TRADE-OFFS 12 (2012). 
18.    Id. at 13. 
19.    Id. 
20.    Id. 
21.   See ROGER PENN & PAUL LAMBERT, CHILDREN OF INTERNATIONAL MIGRANTS IN EUROPE: 

COMPARATIVE PERSPECTIVES 111 (2009) (“[T]he greater the level of cultural affinity with their host 
country  among  children  of  international  migrants,  the  more  incorporated  they  will  be  in  other 
spheres, such as education and the labour market.”). 

22.    Schools  are  not  required  to  report  the  presence  or  number  of  unauthorized  immigrant 
students; exact numbers are therefore unavailable. See Kelley R. Taylor, Immigration and Schools: 
Policy and the Law,  A LEGAL MEMORANDUM, Spring 2008, at 3. However, researchers estimated in 
2006 that there were 360,000 undocumented graduates of U.S. high schools who would benefit from 
passage of the DREAM Act (indicating that there are over 360,000 undocumented graduates of U.S. 
high schools) and another 715,000 undocumented students currently enrolled in U.S. public schools. 
JEANNE  BATALOVA  &  MICHAEL  FIX,  MIGRATION  POLICY  INST.,  NEW  ESTIMATES  OF  UNAUTHORIZED 

YOUTH ELIGIBLE FOR LEGAL STATUS UNDER THE DREAM ACT 3-4 (2006), available at http:// 
www.migrationpolicy.org/pubs/backgrounder1_dream_act.pdf. 
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the political process to an extent.

23  
Overall, unauthorized Americans demon- 

strate varying levels of societal integration. 

 
1.   Education in the United States 

 

Undocumented children in the United States are, like any other children, 

required to attend school. Ever since the 1982 Supreme Court decision in 

Plyler v. Doe,
24  

an undocumented child’s right to a public school education 

through high school has been recognized as a constitutional right. Notably, 

the Supreme Court presaged a “permanent caste of undocumented resident 

aliens, encouraged by some to remain here as a source of cheap labor, but 

nevertheless denied the benefits that our society makes available to citizens 

and lawful residents.”
25  

The Court recognized that the children of this 

subclass of undocumented immigrants should not be punished for the actions 

of their parents,
26  

and warned against creating “a subclass of illiterates within 

our boundaries, surely adding to the problems and costs of unemployment, 

welfare, and crime.”
27

 

Although some unauthorized Americans pursue degrees beyond the re- 

quired high school diploma, many others struggle with education. Citing 

census data, a recent New York Times article reported that approximately 

41% of New York City’s Mexican population drops out of school between 

the ages of sixteen and nineteen.
28  

The article attributes the high dropout rate 

to language barriers, fear of deportation discouraging access to resources, 

parents working multiple jobs, and the students’ belief that “there is no point 

in staying in school because their lack of legal status limits their access to 

college scholarships and employment opportunities.”
29

 

New York’s experience is consistent with the national trend. The Pew 

Hispanic Center reported that the high school dropout rate for foreign-born 

Hispanics is 52%,
30  

and that 29% of undocumented immigrants between the 

ages of twenty-five and sixty-four have less than a high school education.
31

 

Among undocumented immigrants within the age range of eighteen to 

twenty-four, 40% have less than a high school education.
32

 

An  important  finding  by  the  Pew  Hispanic  Center  researchers  indi- 

cates that age at the time of entry into the United States has an impact on 

educational success. Undocumented immigrants who arrived before the age 
 
 
 

23.    See infra notes 46-51 and accompanying text. 

24.    457 U.S. 202, 230 (1982). 
25.    Id. at 218-19. 
26.    Id. at 220. 
27.    Id. at 230. 
28.    Kirk Semple, In New York, Mexicans Lag in Education, N.Y. TIMES, Nov. 24, 2011, at A1. 
29.    Id. 
30.    RICHARD  FRY, PEW  HISPANIC  CTR., HISPANICS, HIGH  SCHOOL  DROPOUTS  AND  THE  GED 11 

(2010). 
31.    PEW HISPANIC CTR., supra note 3, at 10, 11. 
32.    Id. at 11. 
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of fourteen had a much greater likelihood of completing high school: only 

28% of those immigrants had less than a high school education, compared to 

46% of undocumented immigrants who entered at age fourteen or older.33
 

Despite the challenges and statistics discussed above, unauthorized Ameri- 

cans have a fairly high rate of post-high school education. According to 

the Pew Hispanic Center researchers, 49% of undocumented immigrants 

between the ages of eighteen and twenty-four are in college or have attended 

college.
34  

Those who came to the United States before turning fourteen have 

a particularly high rate of pursuing higher education: 61%.
35

 

What can account for these outcomes is a topic of social science beyond 

the limited scope of this Article. However, it is sufficient to observe that the 

younger children are when they come to the United States (albeit without 

authorization), the more education they are likely to obtain. With education 

comes more opportunity for social integration, as discussed below. 

 
2.   Social Integration 

 

Social integration is perhaps the most controversial and fluid factor in 

determining the level of an immigrant group’s integration. As a German 

political scientist commented, “In a democratic society, integration means 

fitting oneself into a political-civil societal formation and developing a 

feeling of belonging to it.”
36  

The language spoken by members of the group, 

their adherence to their home country’s cultural and religious practices, their 

rate of intermarriage, and their residential patterns are affected by many 

factors, the impact of which changes with each generation. 

Unauthorized Americans tend to be bilingual, but the level of English 

proficiency varies. According to a 2005 report by the Urban Institute, “Many 

children [with limited English proficiency] are not learning English even 

after seven or more years in school.”
37  

Consistent with other statistics on 

education, however, the age of the child when he or she begins school in the 

United States seems to have an impact on how proficient his or her English 

will become.
38

 

The emphasis on monolingual English as a measurement of assimilation is 

controversial. The traditional model, in which monolingual English is the 

norm by the third generation, has been informed by historical factors that 

have not reproduced themselves in the current generation of immigration.
39

 

 
 

 
33.    Id. at 12. 

34.    Id. 
35.    Id. 
36.    Bassam Tibi, Between the Worlds, in GERMANY IN TRANSIT: NATION AND  MIGRATION  1955- 

2005 228, 229 (Deniz Gokturk et al. eds., David Gramling trans., 2007). 
37.    RANDY CAPPS ET AL., URBAN INST., THE NEW DEMOGRAPHY OF AMERICA’S SCHOOLS: IMMIGRA- 

TION AND THE NO CHILD LEFT BEHIND ACT 18 (2005). 
38.    Id. 
39.    Alba, supra note 16, at 4-5. 
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As one author has noted, Spanish has emerged as a “lingua franca for a 

plurality of the new immigrants.”
40

 

The same critique applies to adherence to social and religious customs 

of the home country. Assimilation, the dominant model of social integra- 

tion, traces back to the early twentieth century mass migration of white 

Europeans.
41  

The current trend, owing to travel and technological advances 

over the last several decades, is a “widespread transnationalism in which 

immigrants and their children feel at home in two societies.”
42  

It is therefore 

neither surprising nor particularly telling that unauthorized Americans adhere 

to some of the religious and social customs of their home countries. 

Residential integration is yet another controversial indicator of integration. 

Given that residential segregation is stricter in urban areas
43  

and that 

suburban areas are less accessible to lower-income groups,
44  

the elusiveness 

of residential integration is arguably more of a socioeconomic factor than one 

of assimilation. Thus, the fact that 47% of undocumented immigrants— 

unauthorized Americans among them—live in the principal cities of metro- 

politan areas, as compared to only 29% of native-born Americans, is not 

particularly illustrative of assimilation or a lack thereof.
45

 

An  arguably  more  telling  measure  of  assimilation  by  unauthorized 

Americans is political integration. 

 
3.   Political Integration 

 

Unauthorized Americans, as is the case with most immigrants present in 

the United States illegally, have little or no political power in that they are not 

represented in government and have restricted access to government re- 

sources. In terms of political participation, however, unauthorized Americans 

have been fairly active in the political process. Examples of undocumented 

American participation in the political process is perhaps most evident in the 

decade-old struggle to pass the Development, Relief and Education for Alien 
 
 
 
 

40.   Id. at 5 (citing Gillian Stevens, Immigration, Emigration, Language Acquisition, and the 
English Language Proficiency of Immigrants in the U.S., in IMMIGRATION AND  ETHNICITY: THE  IN- 
TEGRATION OF AMERICA’S NEWEST ARRIVALS 163-185 (Barry Edmonston & Jeffrey Passel eds., 1994)). 

41.    Alba, supra note 16, at 8-9, 18. 
42.    Id. at 19 (citing NINA GLICK SCHILLER, LINDA BASCH & CRISTINA BLANC-SZANTON, TOWARDS A 

TRANSNATIONAL PERSPECTIVE  ON  MIGRATION: RACE, CLASS, AND  ETHNICITY RECONSIDERED  (1992)). 
See also Alejandro Portes, Divergent Destinies: Immigration, the Second Generation, and the Rise of 
Transnational Communities, in PATHS TO INCLUSION 50 (Peter Schuck et al. eds., 1998) (describing 
transnational communities comprised of members who “are at least bilingual, move easily between 
different cultures, frequently maintain homes in two countries, and pursue economic, political, and 
cultural interests that require a simultaneous presence in both”). 

43.    Alba, supra note 16, at 8. 
44.   See PEW HISPANIC CTR., supra note 3, at 16 (reporting that “the median annual household 

income of unauthorized immigrants was $36,000, compared with $50,000 for people born in the 
United States” despite the fact that unauthorized immigrant households have 1.75 workers compared 
to native-born households’1.23 workers). 

45.    Id. at 3. 
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Minors Act, or “DREAM Act” as it is popularly known.

46
 

Unauthorized Americans have led and actively participated in rallies and 

other forms of campaigning for the federal DREAM Act and state versions. 

In Los Angeles, for example, dozens of undocumented students spoke at a 

September 2010 rally, urging federal lawmakers to pass the DREAM Act.
47

 

In Arizona in May 2010, a group of undocumented students led a sit-in at 

the offices of Senator John McCain to urge him to support the DREAM 

Act.
48  

In June 2012, unauthorized Americans rallied in Los Angeles to 

support the DREAM Act and President Barack Obama’s decision to halt 

removal proceedings and deportations of DREAM Act-eligible immi- 

grants.
49

 

Unauthorized Americans have also “come out” publicly as undocumented 

immigrants in an effort to influence the political process. Undocumented 

high school and college valedictorians have spoken publicly in order to bring 

the plight of unauthorized Americans to the public’s attention and advocate 

for immigration reform.
50  

In November 2010, a California State University, 

Fresno student and DREAM Act supporter publicly declared his undocu- 

mented status after being elected student body president.
51

 

Although involvement in the political process has not yet led to passage of 

the federal DREAM Act, it has had at least one important positive effect: it 

has called attention to the lack of avenues for legalization for people who, but 

for their manner of entry years ago, are in all other respects American. 

 
B.   Legal Barriers to Integration 

 

The last major legalization program to affect a sizable number of young 

adults brought to the United States as children was the Nicaraguan Adjust- 

ment and Central American Relief Act of 1997,
52   

which applied only to 

Nicaraguans, Salvadorans, Guatemalans, and some citizens of former Soviet 
 

 
 
 

46.    See infra section C.1 for a discussion of the DREAM Act and attempts to pass it. 
47.    Natalie Tavidian, Students Rally for DREAM Act Passage, S. CAL. PUB. RADIO  (Sep. 21, 

2010, 6:10 AM), http://www.scpr.org/news/2010/09/21/19419/students-rally-dream-act-passage/. 
48.    Jason Linkins, DREAM Act Rally in Tucson: Four Detained, HUFFINGTON  POST  (May 18, 

2010, 5:45 PM), http://www.huffingtonpost.com/2010/05/18/dream-act-rally-in-tucson_n_580733. 
html. 

49.    Young  Illegal  Immigrants  Rally  in  Downtown  L.A.  to  Support  Dream  Act,  L.A.  TIMES 

(June 15, 2012, 11:10 AM), http://latimesblogs.latimes.com/lanow/2012/06/young-illegal-immigrants- 
rally-in-downtown-la-to-support-dream-act.html. 

50.   See, e.g., James Eng, Almost-Deported Valedictorian Daniela Pelaez Helps Introduce Im- 
migration Reform Bill, NBCNEWS.COM (May 30, 2012, 5:58 PM), http://usnews.nbcnews.com/_news/ 
2012/05/30/11959331-almost-deported-valedictorian-daniela-pelaez-helps-introduce-immigration- 
reform-bill?lite; Arizona State University Valedictorian Is an Undocumented Immigrant, FOX NEWS 

LATINO (May 13, 2011), http://latino.foxnews.com/latino/news/2011/05/13/arizona-state-university- 
valedictorian-undocumented-immigrant/. 

51.    Diana Marcum, He’s the Cal State Fresno Student Body President—and an Illegal Immi- 
grant, L.A. TIMES (Nov. 18, 2010), http://articles.latimes.com/2010/nov/18/local/la-me-1118-illegal- 
immigrant-presiden20101118. 

52.    Pub. L. No. 105-100, 111 Stat. 2193 (1997). 
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states.

53  
Since then, the approximately 11 million undocumented immigrants 

living in the United States
54   

have had little or no opportunity to legalize 

their status. Even if there was some immigration benefit for which they might 

qualify, their lengthy unlawful presence in the United States renders them 

ineligible for most immigration benefits.
55  

The current federal policy not to 

prosecute long-time unlawfully present immigrants may prevent deportation, 

but it does nothing to resolve the legal status of those immigrants.
56   

This 

section explores two of the most common avenues to lawful immigration 

status and explains why they are not available to the generation of unauthor- 

ized Americans. 

 
1.   Sponsorship-Based Immigration 

 

The United States allows U.S. citizens and lawful permanent residents to 

sponsor immediate relatives for immigration to the United States. Citizens 

may sponsor spouses, parents, children, and siblings.
57  

Lawful permanent 

residents may sponsor spouses and unmarried children.
58 

Aside from spouses, 

parents, and minor children of citizens, beneficiaries of relative petitions 

must wait for an immigrant visa to become available once the petition is 

approved before they can immigrate to the United States.
59  

During the time 

that a beneficiary is waiting for an immigrant visa number to become 

available, a wait of two to twenty-three years depending on the preference 

category and nationality of the beneficiary,
60  

no lawful immigration status is 
 
 
 

53.    8 C.F.R. § 40.61(a) (2012). 

54.   See MICHAEL HOEFER ET AL., DEP’T OF HOMELAND SEC., ESTIMATES OF THE UNAUTHORIZED 

IMMIGRANT POPULATION RESIDING IN THE UNITED STATES: JANUARY 2011, at 4 (2012), available at 
http://www.dhs.gov/xlibrary/assets/statistics/publications/ois_ill_pe_2011.pdf (estimating the num- 
ber of undocumented immigrants to be 11,510,000 as of 2011). The number of undocumented 
immigrants from Canada, the Caribbean, Central America and Mexico is estimated to be 8.9 million. 
Id. 

55.    See 8 U.S.C.  § 182(a)(9)(B)(i)(II) (2012) (rendering inadmissible for  a period of ten years 
departed aliens who had previously been present in the United States without authorization for one 
year or more); 8 U.S.C. § 255(c) (2012) (rendering ineligible for adjustment of status aliens who have 
failed to maintain lawful presence in the United States, thus requiring such aliens to depart the United 
States and seek an immigrant visa from abroad). 

56.    See Memorandum from Janet Napolitano, Sec’y of Homeland Sec., on Exercising Prosecuto- 
rial Discretion with Respect to Individuals Who Came to the United States as Children (June 15, 
2012) [hereinafter Napolitano Memo], available at http://www.dhs.gov/xlibrary/assets/s1-exercising- 
prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf (directing immigration offi- 
cials to exercise prosecutorial discretion in removal cases against undocumented immigrants who 
meet the following criteria: (1) entered the United States before the age of 16; (2) have continuously 
resided in the United States for five years preceding the date the memo; (3) is currently in school, has 
graduated from high school or obtained a high school equivalency degree, or has been honorably 
discharged from the U.S. armed forces; (4) does not pose a threat to national security or public safety; 
and (5) is not above the age of 30). 

57.    8 U.S.C. § 153(a)(1), (3), (4) (2012). 
58.    Id. § 1153(a)(2). 
59.    The number of available visas is determined by statute. See id. § 1151(c) (setting forth the 

annual number of visas available for each family-based category). 
60.    BUREAU OF CONSULAR AFFAIRS, U.S. DEP’T OF STATE, Immigrant Numbers for October 2012, 

VISA BULLETIN, Sept. 10, 2012, at 2-3. 
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available via the sponsorship petition.

61   
Beneficiaries who are lawfully 

present in the United States through some other means during this process, 

or who fall into very specific exempt preference categories, may apply for 

adjustment of their immigration status to lawful permanent resident without 

leaving the United States once an immigrant visa is available.
62  

Aliens who 

have violated their visa status are ineligible for adjustment of status; they 

must depart the United States to apply for an immigrant visa once one 

becomes available.
63  

Aliens who accumulated one year or more of unlawful 

presence in the United States are barred from returning to the United States 

for ten years.
64

 

In the situation described in the introduction to this article, the unmarried 

adult undocumented immigrant from the Philippines, Carlos, has a brother 

who is a U.S. citizen and a mother who is a lawful permanent resident. Both 

family members may sponsor him, but Carlos does not obtain lawful 

immigration status by virtue of those petitions. His estimated wait time for an 

immigrant visa is twenty years through his mother’s petition and sixteen 

years through his brother’s petition.
65

 

Assuming that his mother had sponsored Carlos fifteen years ago, Carlos 

could apply for an immigrant visa next year. However, Carlos began ac- 

cumulating unlawful presence as soon as he turned eighteen and continued 

residing in the United States on an expired visitor visa. As an alien working 

and residing in the United States without authorization, Carlos is in violation 

of immigration law and is thus ineligible to apply for adjustment of status in 

the United States. If Carlos returns to the Philippines to apply for an im- 

migrant visa through his mother’s approved sponsorship petition, he will be 

barred from reentering the United States for ten years as an alien who 

accumulated more than one year of unlawful presence. The same outcome 

will result if and when his brother’s sponsorship petition is approved. Thus, 

for Carlos and many other unauthorized young adult immigrants like him, 

family-based immigration is not a viable option even when they have 

relatives eligible to sponsor them.
66

 

 
 
 
 

61.    The V visa, which provided temporary nonimmigrant status to beneficiaries of certain im- 
migration  petitions,  was  limited  to  petitions  filed on  or  before  December  21,  2000.  8  U.S.C. 
§ 1101(a)(15)(V) (2012). 

62.    8 U.S.C. § 1255(a) (2012). 
63.    See 8 U.S.C. § 1255(c) (rendering ineligible for adjustment of status aliens who have failed to 

maintain lawful presence in the United States, thus requiring such aliens to depart the United States 
and seek an immigrant visa from abroad). 

64.    8 U.S.C. § 1182(a)(9)(B)(i)(II) (2012) (rendering inadmissible for a period of ten years 
departed aliens who had previously been present in the United States without authorization for one 
year or more). 

65.    See BUREAU OF CONSULAR AFFAIRS, U.S. DEP’T OF STATE, Immigrant Numbers for June 2012, 
VISA BULLETIN, May 8, 2012, at  2 (stating that the Department of State is issuing visas for bene- 
ficiaries of petitions filed in July 1992). 

66.    Employment-based immigration is subject to the same restrictions as family-based immigra- 
tion. Although employers may sponsor employees for lawful permanent residence under certain 
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2.   Cancellation of Removal 
 

Cancellation of removal is a discretionary immigration benefit granted 

to aliens in removal proceedings whose departure from the United States 

would cause “exceptional and extremely unusual hardship” to the alien’s 

U.S. citizen or lawful permanent resident spouse, parent, or minor child.
67 

An 

applicant for cancellation of removal must have been continuously present in 

the United States for ten years prior to the date of being placed in removal 

proceedings in order to qualify. 

For a number of reasons, this benefit is unappealing or unavailable to 

unauthorized Americans. First, applicants for cancellation of removal must 

be in removal proceedings.
68  

An individual may not apply for this benefit on 

his or her own. As enforcement priorities tend to focus on criminal aliens, 

many unauthorized Americans are not in removal proceedings, but rather, as 

discussed above, are living their lives without the interference of Immigra- 

tion and Customs Enforcement (“ICE”). It is generally not an appealing or 

advisable prospect to request that ICE place an individual in removal 

proceedings, which exposes the individual to the threat of deportation. 

Second, cancellation of removal is a highly subjective immigration benefit 

that focuses on hardship to a qualifying U.S. citizen family member, not 

hardship to the applicant. The standard for exceptional and extremely 

unusual hardship is a strict one that requires a showing that the qualifying 

family member will suffer hardship beyond that expected from enforced 

separation through deportation. For example, having U.S. citizen children 

from whom the applicant will be separated or who would have to return to the 

home country with the applicant is generally not sufficient to meet the 

standard.
69  

Being the primary caretaker of a U.S. citizen parent with medical 

problems that cannot be adequately addressed in the home country, on the 

other hand, is more likely to meet the standard.
70

 

 
 
 
 

limited circumstances, beneficiaries must still meet the same eligibility requirements for adjustment 
of status that family-based beneficiaries must meet. 

67.    8 U.S.C. § 1229b(b)(1) (2012). 
68.    See 8 C.F.R. § 240.21(c) (2012) (authorizing only the immigration courts and the Board of 

Immigration Appeals to grant cancellation of removal). 
69.   See, e.g., Delgado v. Holder, 674 F.3d 759, 765 (7th Cir. 2012) (declining to review on 

jurisdictional grounds a decision by the immigration judge and Board of Immigration Appeals that the 
applicant, who claimed that his school-aged U.S. citizen daughters would have to live in a dangerous 
area and would not be able to maintain their good grades in the Mexican school system, failed to 
prove extreme and unusual hardship); In re Andaloza-Rivas, 23 I. & N. Dec. 319, 321 (B.I.A. 2002) 
(overturning, on the basis that the standard for exceptional and extremely unusual hardship had not 
been met, an immigration judge’s grant of cancellation of removal to a Mexican mother with asthma 
whose U.S. citizen children would “face complete upheaval in their lives and hardship that could 
conceivably ruin their lives”). 

70.    See In re Monreal-Aguinaga, 23 I. & N. Dec. 56, 63 (B.I.A. 2001) (noting that an applicant 
with elderly U.S. citizen parents for whom the applicant is the sole source of support, or an applicant 
with a U.S. citizen child “with very serious health issues, or compelling special needs in school” 
might have a “strong case” for cancellation). 
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Finally, it is within the discretion of the immigration judge to decide 

whether, once the requirements above are met, the applicant deserves can- 

cellation of removal. In deciding whether the applicant merits cancellation of 

removal, the immigration judge may consider the length of the applicant’s 

residence in the United States, the applicant’s ties to the community, and the 

applicant’s criminal history.
71

 

In the case of Carlos, it would be ill advised to have him apply for 

cancellation of removal. Although he is unquestionably of good moral char- 

acter and meets the ten-year residence requirement, a claim of exceptional 

and extremely unusual hardship to his permanent resident mother would be 

difficult to sustain. His mother spends a substantial amount of time in the 

Philippines, where she receives medical care. Two of his adult siblings, as 

well as several nieces and nephews, also reside in the Philippines and could 

help Carlos care for his mother there. When Carlos’s mother comes to the 

United States, she can easily stay with her other adult children who reside in 

the country legally. 

Except for Deferred Action for Childhood Arrivals, a non-legislative 

program promulgated by the Obama administration,
72  

no other viable immi- 

gration options exist for Carlos and others like him. His long-term unlawful 

presence renders him ineligible for sponsorship by qualifying family mem- 

bers. He cannot meet the onerous requirements for cancellation of removal. 

He has a full and productive life in the United States and has not left the 

country since arriving as a young teenager, but his status is as illegal as the 

most recent unauthorized migrant to cross the southern border. 
 
 

C.   Public Opinion of Unauthorized Americans 
 

At all levels of government, public opinion of unauthorized Americans 

is divided. On the one hand, legislators who recognize unauthorized Ameri- 

cans as a deserving subset of undocumented immigrants have tried to pass 

legislation to legalize them. Similarly, some states have sought to correct 

what they perceive as injustice towards unauthorized Americans with state 

versions of the DREAM Act. On the other hand, supporters of more 

restrictive immigration policies have prevented the DREAM Act from 

becoming law. Similarly, states troubled by perceived economic and cultural 

concerns, the large number of undocumented immigrants, and stymied 

federal efforts to reform immigration law, have passed immigration enforce- 

ment laws targeting all undocumented immigrants, including unauthorized 

Americans. 
 
 
 
 

71.    In re C-V-T-, 22 I. & N. Dec. 7, 11 (B.I.A. 1998) (citing Matter of Marin, 16 I. & N. Dec. 581, 
584-585 (B.I.A. 1978)). 

      72.    See Napolitano Memo, supra note 56.  See also, Michael A. Olivas, Dreams Deferred: 
Deferred Action, Prosecutorial Discretion, and the Vexing Case(s) of DREAM Act Students, 21 William 
& Mary Bill of Rights J. 463, 474  (2012) (noting that “[deferred action], however advantageous in 
stopping the clock or in throwing sand into the deportation and removal gears, is not a true or final 
resolution of undocumented immigration status, and will likely leave many DREAMers unassisted 
and ineligible for any ultimate change in their legal status”). 
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1.   Failure to Pass the DREAM Act 
 

Possibly the most telling aspect of the U.S. debate on unauthorized im- 

migration is the failure, time and again, to pass legislation that would give 

young adults brought to the United States as children and educated in U.S. 

schools an opportunity to legalize their status. Proponents of legalization for 

this group of young adults have unsuccessfully sought to pass various ver- 

sions of the DREAM Act since 2001, either as stand-alone legislation or as 

part of comprehensive immigration reform.
73  

The 2011 version, introduced 

in the House of Representatives with eighty-eight cosponsors, died in the 

House Subcommittee for Immigration Policy and Enforcement.
74

 

The 2011 DREAM Act would have granted conditional permanent resi- 

dence to applicants who proved that they had resided continuously in the 

United States for at least five years prior to the enactment of the legislation, 

had been persons of good moral character since entering the United States, 

did not fall under certain categories of inadmissibility, had earned a high 

school diploma or general equivalency diploma and/or had been admitted to 

an institution of higher education, and were thirty-two years old or younger 

on the date of enactment of the legislation.
75  

Applicants would have had to 

undergo background checks and a medical examination before being granted 

conditional status.
76  

After six years as a conditional permanent resident, the 

DREAM Act applicant would have been eligible for full lawful permanent 

residence provided that the applicant had continued to be a person of good 

moral character; had not abandoned her/his residence in the United States; 

and had acquired a degree from an institution of higher education, or had 
 

 
73.    Development, Relief, and Education for Alien Minors Act, H.R. 1842, 112th Cong. (2011); 

Development, Relief, and Education for Alien Minors Act, S. 952, 112th Cong. (2011); Development, 
Relief, and Education for Alien Minors Act, H.R. 6497, 111th Cong. (2010); Development, Relief, 
and Education for Alien Minors Act, S. 3992, 111th Cong. (2010); Development, Relief, and Edu- 
cation for Alien Minors Act, S. 3963, 111th Cong. (2010); Development, Relief, and Education for 
Alien Minors Act, S. 3962, 111th Cong. (2010); Comprehensive Immigration Reform Act, S. 3932, 
111th Cong. (2010); Development, Relief, and Education for Alien Minors Act, S. 3827, 111th Cong. 
(2010); Citizenship and Service Act, H.R. 6327, 111th Cong. (2010); Removal Clarification Act, 
H.R. 5281, 111th Cong. (2010); American Dream Act, H.R. 1751, 111th Cong. (2009); Development, 
Relief, and Education for Alien Minors Act, S. 729, 111th Cong. (2009); Development, Relief, and 
Education for Alien Minors Act, S. 2205, 110th Cong. (2007); AgJOBS Act, S. 1639, 110th Cong. 
(2007); Comprehensive Immigration Reform Act, S. 1348, 110th Cong. (2007); Security Through 
Regularized Immigration and a Vibrant Economy Act, H.R. 1645, 110th Cong. (2007); Development, 
Relief, and Education for Alien Minors Act, S. 774, 110th Cong. (2007); American Dream Act, 
H.R. 1275, 110th Cong. (2007); Comprehensive Immigration Reform Act, S. 2612, 109th Cong. 
(2006); Comprehensive Immigration Reform Act, S. 2611, 109th Cong. (2006); American Dream Act, 
H.R. 5131, 109th Cong. (2006); Development, Relief, and Education for Alien Minors Act, S. 2075, 
109th Cong. (2005); Department of Justice Appropriations Authorization Act, Fiscal Years 2005 
through 2007, S. 2863, 108th Cong. (2004); Development, Relief, and Education for Alien Minors 
Act, S. 1545, 108th Cong. (2003); Development, Relief, and Education for Alien Minors Act, S. 1291, 
107th Cong. (2001). See generally, Michael A. Olivas, The Political Economy of the DREAM Act 
and the Legislative Process:  A Case Study of Comprehensive Immigration Reofrm, 55 WAYNE L. 
REV. 1757  (2009) (providing a comprehensive political analysis of the history of the DREAM Act).  

74.    Development, Relief and Education for Alien Minors Act, H.R. 1842, 112th Cong. (2011). 
A companion bill, S. 952, was introduced in the Senate. 

75.    Development, Relief, and Education for Alien Minors Act, H.R. 1842, 112th Cong. § 3(a)(1) 
(2011). 

76.    Id. § 3(a)(4), (5). 
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completed at least two years of a bachelor’s degree or higher degree, or had 

served for at least two years in the U.S. armed forces.
77

 

Opponents of the legislation argue that the DREAM Act would reward 

illegal immigration,
78   

would allow DREAM Act beneficiaries to sponsor 

their illegally present relatives,
79   

is vulnerable to fraud,
80   

does not exclude 

convicts of certain crimes,
81  

and does not have an annual cap or an expiration 

date.
82  

Advocates contend that the DREAM Act does not reward illegal 

immigration because it is only available to those who entered as children and 

thus did not have the requisite intent to violate U.S. immigration.
83  

Advo- 

cates further argue that the proposed law justly and wisely gives young adults 

who have grown up in American society the opportunity to use their 

education, skills, and talents in ways that contribute to the U.S. economy and 

society.
84

 

For the last eleven years, opponents of the DREAM Act have prevailed at 

the federal level. Unauthorized Americans continue to graduate from high 

school and college, serve in the armed forces, and raise U.S. citizen children 

while having to live lives overshadowed by their unauthorized immigration 

status. A June 2012 memo from the Secretary of Homeland Security instructs 

immigration enforcement officials to use their prosecutorial discretion to 

suspend the removal proceedings of undocumented immigrants who meet the 

description of potential DREAM Act beneficiaries, but the Department has 

no authority to grant any legal status to those immigrants.
85  

In the meantime, 

states have begun taking matters into their own hands, passing DREAM Acts 

in some states and immigration enforcement legislation in others. 

 
2.   State Immigration-Related Laws 

 

State laws directed at undocumented immigrants have focused on two 

distinct failures on the part of the federal government. On the one hand are 
 

 
 
 

77.    Id. § 5(a)(1). 
78.    Elise Foley, Kris Kobach: Romney Should Not Adopt Dream Act with ‘Amnesty,’ HUFFINGTON 

POST (Apr. 18, 2012, 1:47 PM), http://www.huffingtonpost.com/2012/04/18/kris-kobach-romney- 
dream-act-amnesty_n_1434841.html. 

79.    Id. 
80.    Jeff Sessions, Dream Act Rewards Illegal Immigration, CNN.COM (Dec. 9, 2010, 9:15 AM), 

http://articles.cnn.com/2010-12-08/opinion/sessions.dream.act_1_illegal-immigrants-dream-act-legal- 
status?_s=PM:OPINION. 

81.    Id. 
82.    Id. 
83.    Luis Miranda, The Dream Act: Good for Our Economy, Good for Our Security, Good for Our 

Nation, THE WHITE HOUSE BLOG (Dec. 1, 2010, 07.19 PM), http://www.whitehouse.gov/sites/default/ 
files/DREAM-Act-WhiteHouse-FactSheet.pdf. 

84.   See, e.g., ROBERTO G. GONZALES, YOUNG LIVES ON HOLD: THE COLLEGE DREAMS OF UN- 
DOCUMENTED STUDENTS 12 (2009) (“[T]he initial investment in [the public school education of 
unauthorized immigrants] pays relatively few economic dividends as long as they are limited in their 
ability to continue on to college and obtain higher-skilled (and higher-paying) jobs that require more 
than a high school diploma.”). 

85.    See Napolitano Memo, supra note 56, at 1, 3. 
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laws that respond to Congress’s inability to pass the DREAM Act or any 

component of comprehensive immigration reform by allowing unauthorized 

Americans to attend state universities and pay in-state tuition. On the other 

hand are laws that attempt to address the federal government’s perceived 

inability or unwillingness to enforce existing immigration law by making the 

state inhospitable to undocumented immigrants. The result is further confu- 

sion about the future of unauthorized Americans in U.S. society. 
 

 
 

a.   State DREAM Acts 
 

State DREAM Acts provide educational opportunities to unauthorized 

Americans by treating them like U.S. citizens and lawfully present immi- 

grants for purposes of eligibility for financial aid and in-state tuition. As of the 

spring of 2014, eighteen states—California, Colorado, Connecticut, Hawaii, Illinois, 

Kansas, Maryland, Minnesota, Nebraska, New Jersey, New Mexico, New York, 

Oklahoma, Oregon, Rhode Island, Texas, Utah, and Washington—have 

DREAM Acts in effect.
86   

Undocumented immigrant students who have 

graduated from those states’ elementary and high schools may apply for in-

state tuition if they sign an affidavit stating that they will legalize their 

status as soon as they are eligible to do so.
87

 

To some degree, state DREAM Acts minimize the polarizing effects of 

decades of failure to pass comprehensive immigration reform by placing 

undocumented American students on the same footing as U.S. citizen and 

legal immigrant students. Once college and graduate school are completed, 

however, no state legislation can change the fact that the graduates are not 

eligible to work legally in the United States. Nevertheless, despite their 

limitations, they send a message to unauthorized Americans that the state 

values them as productive members of U.S. society, that it does not fault 

them for being brought to the United States by adult family members, and 

that there is hope that a federal DREAM Act will pass in the near future. 

Immigration enforcement legislation, on the other hand, supports the polar- 

ization and makes no distinction between unauthorized Americans and other 

undocumented immigrants. 
 
 
 
 

86.   Table One: State Laws Allowing Undocumented College Students to Establish 
Residency, 2012, U. HOUSTON L. CENTER, http://www.law.uh.edu/ihelg/documents/Statute-
TableOne.html  (last visited June 10, 2014). 

87.    See CAL. EDUC. CODE § 68130.5 (West, Westlaw current with urgency legislation through Ch. 
202 of 2013 Reg.Sess. and all 2013-2014 1st Ex.Sess. laws); CONN. GEN. STAT.  § 10a-29 (2012); 
110 ILL. COMP. STAT. 947/67 (2012); KAN. STAT. ANN.  § 76-731a (2012); NEB. REV. STAT.  § 85-502 
(2012); N.M. STAT. § 21-1-1 (2012); N.Y. EDUC. LAW § 355(2)(h)(8) (McKinney 2012); OKLA. STAT. 
ANN. tit. 70,  § 3242 (West, Westlaw current with chapters of the First Regular Session of the 54th 
Legislature (2013) effective July 1, 2013); TEX. EDUC. CODE ANN.  § 54.052 (West, Westlaw current 
through Chapters effective immediately through Chapter 65 of the 2013 Regular Session of the 83rd 
Legislature); UTAH  CODE  ANN. § 53B-8-106 (West, Westlaw current through 2013 First Special 
Session); WASH. REV. CODE § 28B.15.012 (2012); WIS. STAT. § 36.27 (2011). 
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b.   State Immigration Enforcement Legislation 
 

State immigration enforcement legislation seeks to use state power to 

prevent undocumented immigrants from living and working in the state and 

to punish undocumented immigrants who are found to be in violation of 

federal immigration law. Alabama, Arizona, Georgia, Indiana, South Caro- 

lina, and Utah have all passed laws targeting undocumented immigrants 

through enforcement measures.
88  

Another twenty states considered and 

rejected immigration enforcement legislation,
89   

and another five states are 

currently considering such legislation.
90

 

The rhetoric and legislative history of state immigration enforcement laws 

seem to suggest that the states that enacted them view all undocumented 

immigrants, regardless of manner of entry or significance of ties to the United 

States, as lawbreakers deserving punishment and isolation and/or fiscal 

drains who do not contribute to society. Alabama’s immigration enforcement 

law claims that “illegal immigration is causing economic hardship and 

lawlessness.”
91 

Arizona Governor Janice K. Brewer maintains that her state’s 

immigration enforcement legislation is aimed at protecting and defending 

the state from the “public safety and economic strains” caused by illegal 

immigration.
92  

Governor Nathan Deal of Georgia cited the “burden [illegal 

immigration] is creating on our correctional, educational and healthcare 

assets” in support of his state’s immigration enforcement legislation.
93  

The 

Indiana state senator who spearheaded the successful effort to pass immigra- 

tion enforcement legislation in his state referred to the taxpayer burden of 

“educating children of illegal immigrants, providing healthcare, and other 

living expenses.”
94  

State Senator Larry Grooms of South Carolina stated that 
 
 
 

88.    See Beason–Hammon Alabama Taxpayer and Citizen Protection Act, 2011 Ala. Acts 888; 
Support Our Law Enforcement and Safe Neighborhoods Act, S.B. 1070, 49th Leg., 2d Reg. Sess., 2010 
Ariz. Sess. Laws 0113, amended by H.B. 2162, 49th Leg., 2d Sess., 2010 Ariz. Sess. Laws 0211; Illegal 
Immigration Reform and Enforcement Act of 2011, 2011 Ga. Laws 252; 2011 Ind. Acts 1926; South 
Carolina Illegal Immigration and Reform Act, 2008 S.C. Acts 2325; 2008 Utah Laws 746. 

89.    See National Copycat Landscape, NAT’L COUNCIL OF LA RAZA, http://www.nclr.org/index.php/ 
issues_and_programs/immigration/state_local_immigration_initiatives/arizona -related_legislative 
_developments/national_copycat_landscape/ (last updated Jan. 9, 2012) (stating that California, 
Colorado, Florida, Iowa, Kansas, Kentucky, Louisiana, Maine, Mississippi, Nebraska, Nevada, New 
Hampshire, North Carolina, Oklahoma, South Dakota, Tennessee, Texas, Virginia, Washington and 
Wyoming state legislatures considered immigration enforcement legislation). 

90.    See id. (stating that Illinois, Michigan, Pennsylvania, Ohio and Wisconsin are currently con- 
sidering immigration enforcement legislation). 

91.    ALA. CODE § 31-13-2 (2011). 
92.    Brief for Appellant at 1, United States v. Arizona, 132 S. Ct. 2492 (2012) (No. 10-16645), 

2012 WL 416748, at *1. See also Press Release, Janice K. Brewer, Governor of Ariz., U.S. Supreme 
Court Hears SB 1070 Arguments (Apr. 25, 2012), available at http://azgovernor.gov/dms/upload/ 
PR_042512_SupremeCourtSB1070.pdf; Press Release, Janice K. Brewer, Governor of Ariz., New 
Poll Shows Public Firmly Behind Arizona on SB 1070 (Apr. 23, 2012), available at http://az 
governor.gov/dms/upload/PR_042312_SB1070Poll.pdf (stating that signing and supporting SB 1070 
is part of the governor’s duty to protect and defend the people of Arizona). 

93.    On the Issues, GOVERNOR NATHAN DEAL: OFFICE OF THE GOVERNOR, http://gov.georgia.gov/00/ 
channel_title/0,2094,165937316_165941802,00.html (last visited Oct. 23, 2011). 

94.   Illegal Immigration, MIKE DELPH: STATE SENATE, http://www.mikedelph.com/main/illegal- 
immigration/ (last visited Oct. 23, 2011). 
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the rationale behind his state’s immigration enforcement law is that “[w]e 

can’t allow [undocumented immigrants] to continue to disregard our laws, 

weaken our culture, and threaten our liberty.”
95  

Utah Governor Gary R. 

Herbert referred to the “significant societal costs associated with illegal 

immigration.”
96

 

The message that state immigration enforcement legislation sends to 

unauthorized Americans is a negative one: they are unwanted, law-breaking 

drains on society. For a group of people who have been educated alongside 

and grown up with the supporters of these laws or their children, that 

message is patently unjust. How could a tax-paying, gainfully employed, 

conscientious young adult like Carlos be an unwanted drain on society? It is 

not difficult to see how such federally created and state enforced societal 

divisions may eventually lead to greater marginalization and disillusionment 

of the growing population of unauthorized Americans. Why bother to seek 

higher education and integration when at the culmination of the effort awaits 

rejection? 

 
III. EUROPEAN DESCENDANTS OF IMMIGRANTS FROM NON-EUROPEAN 

COUNTRIES: CITIZENS BY LAW, OUTCASTS BY CULTURE 
 

Europe, in particular Britain, Germany, and France, face immigration 

challenges that are unique to each country and unique in comparison to the 

United States.
97  

Whereas the bulk of United States immigration controversy 

stems from the unauthorized entry of immigrants from the contiguous 

country of Mexico and its Central American neighbors, European immigra- 

tion controversy tends to center around the cultural differences of legal 

non-European immigrants and their European-born children. Although sig- 

nificant cultural differences do exist among various ethnic groups in the 

United States, those differences do not result in the polarization apparent 

in European societies. Undocumented immigrants from Mexico and Cen- 

tral America in the United States do not stand out in terms of dress, lan- 

guage, and religion in the same stark way that Bangladeshis and Pakistanis, 

North Africans, and Turks tend to do in Britain, Germany, and France, 

respectively. As a German journalist observed, “A teacher with a cross 
 

 
95.    Senate Passes Illegal Immigration Bill in Late Night Session, SOUTH CAROLINA STATEHOUSE 

BLOG (Mar. 11, 2011), http://sc.statehouseblogs.com/2011/03/11/senate-passes-illegal-immigration- 
bill-in-late-night-session-press-release/. 

96.   Governor Gary R. Herbert Immigration Roundtable Remarks, UTAH GOVERNOR GARY R. 
HERBERT (July 20, 2010), http://www.utah.gov/governor/news_media/article.html?article=3318. 

97.    See generally Les Back & Shamser Sinha, The UK: Imperial Spectres, New Migrations and 
the State of “Permanent Emergency,” in INCLUSION AND EXCLUSION OF YOUNG ADULT MIGRANTS IN 

EUROPE: BARRIERS AND BRIDGES 51 (Katrine Fangen, et al. eds., 2010) (discussing Bangladeshi and 
Pakistani immigrants in Britain); Vincent Ferry, Xavier Engels & Marie Lambert, France: Diversity 
in the Republican Nation, in INCLUSION AND EXCLUSION OF YOUNG ADULT MIGRANTS IN EUROPE 

(discussing North African immigrants in France); BRETT KLOPP, GERMAN MULTICULTURALISM: 
IMMIGRANT INTEGRATION AND THE TRANSFORMATION OF CITIZENSHIP (2002) (discussing immigrants in 
Germany, primarily focusing on Turkish Muslims). 

 
 
 
Fn95 

 

 
Fn96 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Fn97 

http://sc.statehouseblogs.com/2011/03/11/senate-passes-illegal-immigration-
http://www.utah.gov/governor/news_media/article.html?article=3318


 

538 GEORGETOWN IMMIGRATION LAW JOURNAL [Vol. 27:519 
 

 

around her neck is a daily phenomenon in German schools; she fits into the 

overall picture, whereas a teacher with a head scarf sticks out, just because 

she is Muslim.”
98

 

These three European nations thus struggle with an immigrant population 

that is seen as “other” not because of obstacles to formal citizenship, but 

rather despite the citizenship of the immigrants and their descendants. The 

European debate centers on the proper role, value, and extent of multi- 

culturalism—a debate that also exists in the United States but that does not 

generally pertain to young adult undocumented immigrants who have grown 

up in the United States. The cultural differences between the European 

countries and the countries of origin of their primary immigrant groups create 

tension and conflict on a scale not seen in the United States. 

This section will contrast unauthorized Americans with the generations 

of unintegrated citizens and legal immigrants in Europe. While ethnic 

minorities in Europe enjoy full citizenship rights, a number of divisive 

cultural factors have prevented full integration. This section explores the 

reasons  for  the  cultural  tension,  which  seem  to  be  directly  related  to 

the circumstances of immigration to Europe and differ significantly from the 

circumstances of immigration to the United States. The United States has 

been relatively free of the ethnic divisions seen in Europe in recent years, but 

might expect an increase of such ethnic divisions as legal barriers begin to 

transform into insurmountable cultural barriers. 

 
A.   Immigration and Citizenship in Britain, Germany, and France 

 
1.   History of Immigration to Western Europe 

 

Like the United States, the prosperous European countries of Britain, 

Germany, and France welcomed immigrants from other European countries 

in the late 1800s and early 1900s, primarily to fill labor shortages.
99  

Unlike 

the United States, there was very little immigration from non-European 

countries such as Japan, China, and Mexico,
100  

and “nonwhite ethnic 

minorities accounted for less than 0.1 percent of the population in both 

Britain and France” by the end of World War II.
101 

It was not until the latter 
 
 

 
98.    Dilek Zaptcioglu, The Universalist Swindle, in GERMANY IN TRANSIT: NATION AND MIGRATION 

1955-2005 213 (Deniz Gokturk et al. eds., Ted Howell trans. 2007). 
99.    See JOEL S. FETZER, PUBLIC ATTITUDES TOWARD IMMIGRATION IN THE UNITED STATES, FRANCE, 

AND GERMANY 49 (2000) (“The aim of immigration into France from 1888 . . . to the start of World 
War I in 1914 was to remedy the dramatic labor shortage caused by the country’s continuing low 
birthrate. Until around the turn of the century, Belgians predominated . . . Their numerical superiority 
was  eventually  surpassed  by  the  many  Italian  laborers . . . France  also  employed . . . Spaniards, 
Swiss, and Germans.”). See also, id. at 64 (“[F]rom 1880 to the outbreak of World War I, ethnic Poles 
from Russia, Austro-Hungary, and even what was then eastern Germany [as well as eastern European 
Jews] were the dominant ‘non-German’ workforce.”). 

100.    PENN & LAMBERT, supra note 21, at 35. 
101.    MAXWELL, supra note 17, at 29. 
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part of the twentieth century and the end of colonialism that Britain, 

Germany, and France began to experience high levels of immigration from 

non-European countries.
102

 

France has been home to North African immigrants since the 1930s, but 

began to see an upsurge in 1962, when Algeria gained independence from 

France.
103  

France’s need for labor in the wake of war-related labor short- 

ages and emigration from France,
104  

combined with “colonial-era connec- 

tions and legal privileges” available to inhabitants of French protectorates in 

the Caribbean and North Africa,
105 

led to a dramatic population change. By 

2001, nonwhite ethnic minorities accounted for more than 7% of France’s 

population.
106

 

Similarly,  Britain  experienced  a  high  level  of  post-colonial  immigra- 

tion from India and Pakistan, whose citizens were granted British citizenship 

and could immigrate without visas.
107 

Responding to labor recruitment 

efforts, Muslims, Sikhs, and Hindus immigrated in large numbers, increasing 

Britain’s nonwhite population significantly.
108  

Like France, Britain had gone 

from a 0.1% nonwhite population to a greater than 7% nonwhite population 

by 2001.
109

 

Immigration to Germany increased significantly due to guest-worker 

agreements utilized primarily by Italians, Greeks, Turks, and Yugoslavs.
110

 

Although German post-World War II immigration policy focused on tempo- 

rary worker visas and eschewed the idea of Germany as an immigrant nation, 

by the late 1960s, Germany was allowing more permanent immigration.
111

 

By 2001, Germany was home to more than 2 million Turkish immigrants and 

their children.
112

 

Although the reasons for immigration to Europe tend to mirror the reasons 

for immigration to the United States—employment and better economic 

opportunities—the similarities do not go much further. Immigrants to Europe 

from culturally distinct countries have experienced a lack of integration that 
 
 
 

102.    PENN & LAMBERT, supra note 21, at 35. 
103.    FETZER, supra note 99, at 56. 
104.    MAXWELL, supra note 17, at 33 (citing ELLIS CASHMORE & BARRY TROYNA, INTRODUCTION 

TO RACE RELATIONS 47 (1983) and PATRICK WEIL, LA FRANCE ET SES ETRANGERS: L’AVENTURE D’UNE 

POLITIQUE DEL’IMMIGRATION DE 1938 A NOS JOURS 53-62 (1991)). 
105.    MAXWELL,  supra  note  17,  at  34.  See  also  id.  at  34-35  (stating  that  inhabitants  of  the 

French Overseas Departments Guadeloupe, Guiana and Martinique were granted French citizenship; 
that citizens of the French territory of Algeria had “the right to free travel in metropolitan France;” 
and that citizens of the French protectorates Morocco and Tunisia were eligible for visas to France). 

106.    Id. at 29. 
107.    Id. at 34. See also PENN & LAMBERT, supra note 21, at 39 (“[F]rom 1948 to 1962, almost all 

citizens of its former colonial domain had unrestricted access to the United Kingdom as a result of the 
1948 British Nationality Act.”); infra notes 115-117 and accompanying text (discussing nationality in 
the United Kingdom). 

108.    PENN & LAMBERT, supra note 21, at 38, 39. 
109.    MAXWELL, supra note 17, at 34. 
110.    PENN & LAMBERT, supra note 21, at 35. 
111.    Id. at 46. 
112.    KLOPP, supra note 97, at 40. 
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has persisted through generations. This marginalization has occurred despite 

the liberalization of citizenship and naturalization laws. 
 

2.   Citizenship and Naturalization 
 

Unlike the United States, which subscribes strictly to the doctrine of 

jus soli, or birthright citizenship,
113 

most European countries subscribe to the 

doctrine of jus sanguinus, which traces citizenship of a child born on a 

country’s soil to the citizenship of the child’s parents. Even France, which is a 

jus soli country, does not consider children born on French soil to be French 

citizens until they reach adulthood.
114

 

Britain had the most expansive view of jus soli, considering anyone born 

in a Commonwealth country to be a subject of the Crown and thus a British 

citizen.
115 

That policy has since eroded, and Britain now follows a modified 

form of jus soli.
116 

Children born in Britain are only considered citizens if at 

least one parent is a British citizen or the equivalent of what the United States 

terms a “lawful permanent resident.”
117

 

Unlike France and Great Britain, Germany followed a strict policy of 

jus sanguinus until 2000. Prior to 2000, “[t]he idea that the normal citizen 

was of German ethnicity or blood lineage had persisted through two empires 

and two republics.”
118 

The 2000 Citizenship Law adopted a modified form of 

jus soli, conferring “citizenship upon any child born on German soil whose 

parents had lived there legally for eight years.”
119 

Citizenship is thus tied to a 

parent’s legal residence in Germany. Nevertheless, it is a significant change 

from a system that considered children born in Germany to immigrant 

parents as “second-generation immigrants.”
120

 

Whether citizenship laws that are more restrictive than U.S. citizenship 

laws contribute to the marginalization of immigrants to Western Europe is a 

question beyond the scope of this Article. The purpose of this section is to 

note that despite Germany’s abandonment of jus sanguinus and despite 

France and Germany’s long adherence to jus soli, citizens of those countries 

who are descendants of non-European immigrants tend to face significant 

challenges to integration. As discussed below, cultural and religious differ- 

ences present more of a barrier than they do in the United States, identifica- 

tion with the country of origin persists for more generations, and marginaliza- 

tion exists despite legal immigration status and even citizenship. 
 

 
 

113.    U.S. CONST., amend. XIV, § 1. 

114.    PENN & LAMBERT, supra note 21, at 41. 
115.    Id. at 41-42. 
116.    See British Nationality Act, 1981, c. 61, available at http://www.legislation.gov.uk/ukpga/ 

1981/61/enacted. 
117.    See id. 
118.    Deniz Gokturk et al., Introduction to What Is a German?: Legislating National Identity, in 

GERMANY IN TRANSIT: NATION AND MIGRATION 1955-2005 152 (Deniz Gokturk et al. eds., 2007). 
119.    Id. 
120.    PENN & LAMBERT, supra note 21, at 41. 
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B.   Integration Challenges 
 

To  different  degrees  and  in  varying  ways,  non-European  immigrants 

and their descendants in Western Europe—particularly Bangladeshis and 

Pakistanis in Britain, North Africans in France, and Turks in Germany—face 

challenges in social integration that stem from religion and culture in the 

country of origin as well as religion and culture in Western Europe. The 

public perception of immigrants in Western Europe both results from and 

contributes to barriers to social integration. They are very similar to the 

challenges   faced   by   immigrants   from   non-European   countries   in 

the United States. The main difference is that the majority of immigrants to 

the United States come from the contiguous country of Mexico,
121 

a country 

that does not share the United States’ white, English roots but that is, like the 

United States, predominantly Christian.
122 

As this section will discuss, the 

religious differences between Western European, predominantly Christian, 

natives and Muslim immigrants exacerbate cultural tensions. 

 
1.   Social Integration 

 

North Africans in France, Turks in Germany, and Bangladeshis and 

Pakistanis in Britain preserve their cultures in ways similar to immigrant 

communities in the United States. In many respects, this preservation of 

culture has no negative effect on immigrants and their descendants being 

respected as full members of the polity. When cultural differences eclipse 

similarities, however, social integration can be elusive for immigrant com- 

munities, despite legal status, naturalization, and citizenship. In Europe, the 

response to preservation of non-European cultural identity has arguably even 

greater implications than it does in the United States. 

The United States, despite being an Anglocentric, predominantly Chris- 

tian country,
123  

has a strong history of immigration and cultural inclusion. 

Britain, Germany, and France, on the other hand, have strong cultural and 

societal philosophies that are not always compatible with broad cultural 

inclusion. As one author stated, “[I]n the United States, it was commonplace 
 

 
 
 

121.    See U.S. DEP’T OF HOMELAND SEC., supra note 54, at 1 (reporting that 59% of unauthorized 
immigrants to the United States in 2011 were from Mexico). The Department of Homeland Security 
reports that Mexicans comprised 13.5% of persons granted lawful permanent residence in 2011, 
13.7% of persons who naturalized in 2011, 32.1% of nonimmigrant admissions in 2011, and far 
exceeded the number of nationals of any other country in each category. U.S. DEP’T OF HOMELAND 

SEC., 2011 Yearbook of Immigration Statistics, OFFICE OF IMMIGR. STATISTICS, Sept. 2012, at 14, 55, 
69. 

122.    Mexico  is  60%  mestizo,  30% Amerindian,  and  9%  white.  Roman  Catholics  comprise 
82.7% of the population and Protestants 1.6%. The World Factbook: Mexico, CENTRAL INTELLIGENCE 

AGENCY, https://www.cia.gov/library/publications/the-world-factbook/geos/mx.html (last updated 
Nov. 15, 2012). 

123.    The United States is 79.96% white, 51.3% Protestant, and 23.9% Roman Catholic. The 
World Factbook: United States, CENTRAL INTELLIGENCE AGENCY, https://www.cia.gov/library/ 
publications/the-world-factbook/geos/us.html (last updated Sept. 4, 2013). 
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to speak of ethnic minorities, whereas, in France, this phrase was held to be 

devoid of meaning. In [France] only citizens were recognized, and, since 

1789, those free citizens were supposed to have been immune from discrimi- 

nation on account of their origins.”
124

 

Germany arguably faces the greatest challenges to social integration, both 

from its own culture and the culture of its most populous immigrant group: 

Turkish Muslims.
125  

Germany has made significant efforts to foster an 

environment of multiculturalism. Multiculturalism has competed with a 

desire to require conformity with the norms of the state in order to gain full 

acceptance in the polity—apparently irreconcilable approaches that are 

found throughout the Western world, including the United States. However, 

German norms include a religious component that represents a more domi- 

nant identity factor than it does in the United States and other Western 

countries. In Germany, “society is still strongly influenced by Christianity, 

thus making the discussion about a guiding culture one about a guiding 

religion as well.”
126 

In a country with a large Muslim immigrant population, 

a strong religious identity associated with full membership in the polity is a 

barrier to social integration. As one author described it, “In the democrati- 

cally designed Federal Republic [of Germany], immigration for Muslim 

migrants means acquiring the identity of a German citizen. Whoever rejects 

this prospect is advocating the establishment of a parallel society and thus 

ignores the dangers of Balkanization.”
127

 

Germany’s struggles with integration of its most populous immigrant 

group is vividly illustrated by the series of approximately forty “honor 

killings” that took place in Germany, including Berlin, between 1996 and 

2005,128   and  the  celebration  of  the  September  11  terrorist  attacks  that 

occurred in several of Germany’s predominantly Turkish neighborhoods.129
 

These and other incidents, such as the murder of a Dutch filmmaker in the 

Netherlands by a Muslim offended by his film, led to public outrage over 

what has been called a “parallel society,” “a sort of an eastern Anatolian tribal 

culture that oppresses women, forces their daughters into arranged mar- 

riages, and from time to time engages in honor killings.”
130 

Turks responded 

by blaming Germany for failing to recognize Islam as a German religion or to 

fund state-run Islamic educational centers, which would have obviated the 
 

 
 
 

124.    AZOUZ BEGAG, ETHNICITY & EQUALITY: FRANCE IN THE BALANCE 110 (2007). 

125.    See Dwight D. Murphy, The Last Days of Europe: Epitaph for an Old Continent, 12/1/07 
MANKIND Q. 243, 245 (2007) (stating that 75% of Germany’s immigration is from Turkey). 

126.    Michael Brenner, No Place of Honor, in GERMANY  IN  TRANSIT: NATION  AND  MIGRATION 

1955-2005 218 (Deniz Gokturk et al. eds., Tes Howell trans., 2007). 
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Dec. 3, 2005, at 1. 
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need to import potentially radical theologians to teach Germany’s Muslim 

youth.
131  

Thus, Germany is confronted with a native society that identifies 

strongly as Christian, a large immigrant population that identifies strongly as 

Muslim, blame on each side for the failure to achieve integration, and attacks 

against what has been perceived as a failed policy of multiculturalism.
132

 

Religion and culture are no less of an issue in France and Britain. Despite 

a long history in those countries of “a multicultural and multi-religious 

milieu because of their colonial past and the more strongly pronounced 

secular elements in their societies,”
133 

North Africans in France “suffer from 

intense stigmatization as the foreign other.”
134 

Extreme right-wing parties 

include second and third generation French-born descendants of immigrants 

as “foreigners.”
135  

Blacks and South Asians in Britain are more likely to be 

stopped and searched under anti-terrorism laws.
136

 

The French approach to integration came under intense scrutiny when riots 

broke out in predominantly immigrant suburbs of Paris in 2005. As one 

author described it: 

 
The riots of November 2005 among minority ethnic youths in the 
banlieues of France exposed a racism that scores deep into the French 
nation. Emergency law was invoked, curfews imposed and thousands 
of police were deployed. In the process, both the riots and the response 
to them brought into the open an aspect of France’s secular republican- 
ism that often lies hidden; an explosive mix of poverty, discrimina- 
tion and Islamophobia. French assimilation is seen to have failed, yet 
the acceptance of multiculturalism as a social fact is viewed with 
suspicion.

137
 

 
French scholars have disputed the idea that the French “model, where 

no racial, linguistic or religious differences are recognized, has come under 

strain in part because the educational system has failed to socialize immi- 

grant children into the values, norms and heritage of the nation state.”
138 

The 

French accuse the media of inaccurately portraying France as divided 

between “French natives” and “immigrants and their descendants.”
139 

They 

suggest that the riots should instead “be interpreted as the manifest evidence 
 
 

 
131.    Id. 
132.    See id. (“Multiculturalism has failed, big-time” and the interior minister of Brandenburg’s 

warning that immigrants must accept the dominant German culture and for Germany not to “allow 
foreigners to destroy this common basis.”). 

133.    Brenner, supra note 126, at 218. 
134.    MAXWELL, supra note 17, at 87. 
135.    Back & Sinha, supra note 97, at 70. 
136.    Id. 
137.    Graham Murray, France: the Riots and the Republic, 47 RACE & CLASS 26, 26 (2006). 
138.    Dilip Subramanian, France: Riots and the Immigrant Community, 40 ECON.  & POL. WKLY. 

5156, 5156 (2005). 
139.    Ferry, Engels & Lambert, supra note 97, at 181. 
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that most of the frustrated young men feel entirely French and that they 

simply want to be accepted by the Nation, and more prosaically, to be part of 

a modern consumerist society.”
140 

Indeed, the Paris riots were similar to the 

Los Angeles riots that followed the Rodney King police beating in that they 

erupted after two teenagers of African origin were killed and a third seriously 

injured while running from the police.
141

 

Education and employment measures also place French integration under 

scrutiny, although the figures seem consistent with education and employ- 

ment numbers for ethnic minorities in the United States. For example, im- 

migrants from the Caribbean and North Africa “appear to have basic 

education attainment that is more or less similar to the national average, if not 

slightly better.”
142 

However, “second-generation ethnic minority males have 

educational outcomes that are significantly worse than members of their age 

cohort from the native metropolitan French population.”
143  

Despite having 

“educational outcomes that are similar to those of the overall population . . . 

[immigrants from the Caribbean and North Africa] have employment and 

occupational outcomes that are worse.”
144

 

Britain also struggles with the integration of large numbers of Muslim 

immigrants from Pakistan and Bangladesh: 

 
There are at present approximately 1.6 million Muslims in Britain, most 
of them from Pakistan and Bangladesh . . . The bulk of the immigrants 
have not come from the educated classes of their home countries, but 
instead from the poorer, largely uneducated population. They stay to 
themselves, living in low-income households and rarely intermarrying 
with Britons, preferring to import spouses.

145
 

 
Lack of social integration of non-European citizens and immigrant popula- 

tions has occurred amid a backdrop of mutually negative public opinion. It is 

not clear whether the lack of integration has caused the negative opinions or 

whether the negative opinions have discouraged integration, but it is clear 

that they contribute to the cultural barriers discussed above. 
 
 
 
 

140.    Raphaël Canet, Laurent Pech & Maura Stewart, France’s Burning Issue: Understanding the 
Urban Riots of November 2005, in RIOT: RESISTANCE AND REBELLION IN BRITAIN AND FRANCE, 1381 TO 

THE PRESENT (B. Bowden & M. David eds., 2009). 
141.    22 Held in Riots in France, N.Y. TIMES, Oct. 31, 2005 at A10. 
142.    MAXWELL, supra note 17, at 80. 
143.  Id. at 81 (citing Yael Brinbaum, Laure Moguerou & Jean-Luc Primon, Parcours et 

Experiences Scolaires des Jeunes Descendants d’Immigres en France, in TRAJECTOIRES ET ORIGINES: 
ENQUETE SUR LA DIVERSITE DES POPULATIONS EN FRANCE 47-54 (Chris Beauchemin, Christelle Hamel 
& Patrick Simons eds. 2010) and Laure Moguerou, Yael Brinbaum  & Jean-Luc Primon, Niveaux 
de Diplome des Immigres et Leurs Descendants, in TRAJECTOIRES ET ORIGINES: ENQUETE SUR LA 

DIVERSITE  DES  POPULATIONS  EN  FRANCE  39-46  (Chris  Beauchemin,  Christelle  Hamel  &  Patrick 
Simons eds. 2010)). 

144.    MAXWELL, supra note 17, at 87. 
145.    Murphy, supra note 125, at 244. 
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2.   Public Opinion of Ethnically Non-European Citizens 
 

One commonality that seems to exist among immigrants to Europe and 

their descendants on the one hand and their ethnic European fellow citizens 

on the other is a negative public opinion of each other. Long before the 

terrorist attacks of September 11, 2001, European-born descendants of Arab 

immigrants were perceived as “other,” and as “invaders.”
146 

At the same 

time, immigrant communities developed the perception that “the world 

outside is hostile and that teachers, policemen, firefighters, bus inspectors, 

judges, and, by extension, all those who wear a uniform are the official 

representatives of a world that is out to get them.”
147 

These public opinions 

form part of the cultural barrier that hinders full integration. 

An anti-dual citizenship article published in Germany in 1994 provided 

this opinion of German Turks: 

 
This contemptuous attitude toward their German surroundings, which 
an extremely large portion of the Turkish ethnic group holds, arises 
primarily from its background and upbringing, and secondarily from its 
meager or nonexistent effort to get better acquainted with Germans . . . 
Directly related to their assessment of German society as morally 
inferior is the increasingly influential nationalistic, fascistic, or radi- 
cally Islamic-oriented Turkish press and the powerful Islamic move- 
ment behind it, both of which warn against Westernization and German- 
ization.

148
 

 
A prominent social historian and professor commented in a 2000 interview 

that “[Germany] doesn’t have a foreigner problem; it has a Turk problem. 

This Muslim diaspora is fundamentally incapable of integration.”
149

 

In France, the 2003 ban on the wearing of the Muslim hijab, or headscarf, 

prompted a great deal of scathing public opinion on both sides of the 

controversy.
150  

Proponents of the ban characterized the wearing of hijab as 

an indication of an alliance with terrorists, a refusal to integrate into French 

society or support French homogeneity, and a symbol of a repressive 

religion.
151  

Opponents of the ban, including French Muslim women, reli- 
 
 
 

146.    BEGAG, supra note 124, at 27. See also id. at 91 (“They are French by birth but not 
recognized as such.”); id. at 109 (“Though born in metropolitan France, the children of immigrants 
are still seen as the children of colonial subjects, as the descendants of ‘natives’ and ‘Muslims.’”). 

147.    Id. at 77. 
148.    Irina  Wiessner,  Conservative  and  Manipulated,  in  GERMANY  IN  TRANSIT:  NATION  AND 

MIGRATION 1955-2005 161 (Deniz Gokturk et al. eds., Tes Howell trans., 2007). 
149.    Hans-Ulrich Wehler, Muslims Cannot Be Integrated, in GERMANY IN TRANSIT: NATION AND 

MIGRATION 1955-2005 224 (Deniz Gokturk et al. eds., David Gramling trans., 2007). 
150.   See ALEC G. HARGREAVES, MULTI–ETHNIC FRANCE: IMMIGRATION, POLITICS, CULTURE AND 

SOCIETY 111-20 (2d ed. 2007) (describing the controversy surrounding a French law banning the 
wearing of religious symbols, including the Islamic headscarf, in public schools). 

151.   Adrien Katherine Wing & Monica Nigh Smith, Critical Race Feminism Lifts the Veil?: 
Muslim Women, France, and the Headscarf Ban, 39 U.C. DAVIS L. REV. 743, 772-73 (2006). 
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gious figures, politicians, and human rights advocates, decried the ban as an 

assault on religious freedom and a violation of human rights.
152

 

The cultural struggles between ethnic Europeans and ethnic non- 

Europeans continue to evolve and to challenge the integration policies of 

European countries. The struggle does not seem poised to end or even reach a 

workable consensus in the foreseeable future. The positive result of this, the 

silver lining so to speak, is that dialogue is occurring. That dialogue and 

the struggle that informs it have generated valuable lessons that transcend the 

challenges of three nations. 

 
IV. IMPLICATIONS FOR U.S. IMMIGRATION LAW AND POLICY 

 

The European experience with immigration and integration provides use- 

ful comparisons for U.S. immigration policymakers, despite the United 

States’ very different immigration history and integration dynamics. It is 

actually the differences between Europe and the United States that provide 

the most useful lessons. In Europe, religion and culture have separated even 

native-born Europeans of immigrant descent from native populations. In the 

United States, although cultural and linguistic differences exist between 

white, native-born Americans and undocumented immigrants who have been 

raised in the United States, the principal barrier to integration is a legal one. 

As discussed below, it is in the United States’ interest to exploit the lack of 

cultural barriers to integration that exists among young adult undocumented 

immigrants who have grown up in the United States, and to remove the legal 

barriers to full integration. 

 
A.   Marginalization: The Alternative to Integration 

 

Persons who are not fully integrated, who perceive themselves as shut 

out from the mainstream, demonized, and unable to fulfill their potential, 

are at risk of marginalization. As the United States has seen with other 

marginalized groups—such as racial, gender identity, and sexual orientation 

minorities—the concept is synonymous with stigmatization, poverty, and 

violence.
153 

Marginalization also has the circular consequence of proliferat- 

ing marginalization. As the French sociologist, novelist, and cabinet minister 
 

 
 

152.    Id. at 757-67. 
153.    See,  e.g.,  Gabriel  Arkles,  Correcting  Race  and  Gender:  Prison  Regulation  of  Social 

Hierarchy Through Dress, 87 N.Y.U. L. REV. 859, 940-42 (2012) (noting that race- and gender-based 
marginalization results in wealth, power, and opportunities being consolidated among elites and 
causes poverty and violence among the marginalized groups); Pooja Gehi, Gendered (In)Security: 
Migration and Criminalization in the Security State, 35 HARV. J. L.  & GENDER 357, 366-67 (2012) 
(noting that the marginalization of transgender people results in “disproportionate poverty, housing 
insecurity, criminalization, and vulnerability to premature death”); Julia Oparah, Feminism and the 
(Trans)Gender Entrapment of Gender Nonconforming Prisoners, 18 UCLA WOMEN’S L.J. 239, 259 
(noting that marginalized communities such as transgender people and racial minorities experience 
“pervasive  interpersonal  and  systemic  violence,  poverty  and  stigmatization . . . throughout  their 
lives”). 
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Aziz Begag noted: 
 

When feelings of insecurity grow, the tendency to remain with your 
own kind . . . to minimize the risk of unpleasant encounters outweighs 
the spirit of adventure . . . This kind of process has built especially high 
mental barriers among disadvantaged groups [in France] and among 
young ethnics in particular because of the microterritorialization in 
which they have immured themselves . . .

154
 

 
The  lives  of  undocumented  immigrants  in  the  United  States  demon- 

strate the same vulnerability to insecurity and its resulting isolation that 

Begag describes, though the triggers for the insecurity differ. Insecurity 

stems from living the precarious life of an undocumented immigrant. The 

fear of deportation can even trigger depressive symptoms, particularly in 

households in which a family member has been arrested for an immigration 

violation.
155

 

Most undocumented immigrants already live in isolated conclaves. This 

isolation increases in severity in households in which a family member has 

been arrested in a workplace raid: 
 

The effects on families, which were dramatic, included loss of child- 
care; large losses of income; difficulty in meeting children’s basic 
needs . . . and the reluctance . . . to go to agencies to obtain emergency 
assistance. Many families sequestered themselves round the clock in 
their homes . . . Long-term effects on families and children included 
social isolation; depressive symptoms and suicidal ideation among 
remaining caregivers; and anxiety, depression, and post-traumatic stress 
disorder in children.

156
 

 
The fear of deportation and the isolating behavior triggered by such fears 

seem to mirror the fear and isolation experienced by other marginalized 

groups. However, unlike the fear and isolation that characterize groups that 

are marginalized based on race or sexual orientation, and unlike the fear and 

isolation that permeate ethnic minorities in Europe, the fear and isolation 

experienced by undocumented immigrants stems not from immutable cul- 

tural factors but entirely from malleable legal status. 
 

B.   Legalization: Making Immigration Legislation Consistent with 

Principles of Social Citizenship 
 

Providing a path to legalization for undocumented youth who have been 

raised in the United States would eliminate the most substantial barrier to 
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integration. Rather than prolonging the conditions of marginalization as 

current immigration law does, a formal legalization mechanism would utilize 

the education, skills, and cultural integration of a large segment of the im- 

migrant population. However, it would not solve other problems related to 

immigration, such as controlling the borders and preventing an increase in 

illegal immigration. Some argue that legalization would actually lead to an 

increase in illegal immigration, as potential undocumented immigrants 

would be encouraged by the benefits available to their children. The potential 

benefits of legalization, however, outweigh the risks. 

First, most undocumented immigrants migrate in response to overwhelm- 

ing economic conditions in their home countries and in the United States. 

The fact that the United States offers a free public school education to their 

children regardless of immigration status may make the prospect of having to 

migrate less distasteful, but it does not make it any more or less necessary. 

Irrespective of the educational opportunities available to children in the 

United States, many undocumented immigrants would prefer to remain 

and/or return to their home countries if economic conditions so permitted. 

Second, preventing tomorrow’s undocumented immigrants from crossing 

the border does not solve the problem of today’s undocumented youth. Pre- 

venting undocumented immigration will continue to be a challenge until 

economic conditions change dramatically in sending countries. Failing to 

integrate those undocumented immigrants who have been raised in the 

United States since childhood is not a means of controlling the border. It is a 

failure to exploit a resource in which the United States has already invested 

by providing an education. 

Finally, eliminating the legal barrier to integration would strengthen and 

encourage the social citizenship that undocumented immigrants raised in the 

United States already demonstrate.
156a

 Despite the significant risk for 

marginal- ization that their undocumented status poses, undocumented 

immigrants raised in the United States do not exhibit the same symptoms of 

marginaliza- tion that some immigrant communities in Europe exhibit.
157 

Moreover, U.S. society is not burdened by the intense cultural and religious 

differences that divide ethnically diverse Europeans from their “native” 

European counter- parts. It is a society hospitable to immigrants who wish to 

preserve cultural identity and who at the same time respect the open, 

flexible society that 
 

 
 

     

156a.  See Michael A. Olivas, The Political Efficacy of Plyler v. Doe: The Danger and the 
Discourse, 45 UC DAVIS L. REV. 1, 12-13  (2011) (noting that “the undocumented have every 

incentive to remain in the United States, to adjust their status through formal or discretionary 

means and to contribute to the U.S. economy and polity”). 
157. See Leisy Abrego, Legal Consciousness of Undocumented Latinos: Fear and Stigma as 

Barriers to Claims-Making for First– and 1.5–Generation Immigrants, 45 LAW & SOC’Y REV. 337, 
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their clothing and language practices that they are outsiders, undocumented students dress and speak 
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undocumented first–generation immigrants, undocumented youth can manipulate social assumptions 
to avoid questions about their legal status.”) (citations omitted). 
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allows such cultural intermingling to exist.

158 
Undocumented immigrants 

who have grown up in the United States have benefited from this unique 

society, have been steeped in the same civic background of their native-born 

peers, and have demonstrated a willingness and desire to participate fully in 

the cultural and political life of the United States. Retaining the legal barrier 

to full integration is a disservice to them as well as to the society that could 

benefit from their full participation. 

 
C.   Whether the Border Security, Economic Opportunity, and Immigration 

Modernization Act Would Achieve Acceptable Immigration Reform 
 

The most recent proposed comprehensive immigration reform legislation 

is S. 744, the Border Security, Economic Opportunity, and Immigration Mod- 

ernization Act, introduced on April 16, 2013.
159  

If passed, the bill would 

remove most legal barriers to full integration for unlawfully present immi- 

grants. Not only would it legalize DREAM Act immigrants,
160  

but it also 

would convert the undocumented status of other unlawfully present immi- 

grants to that of registered provisional immigrants,
161 

provide for the earned 

adjustment of certain agricultural workers,
162 

establish a portable agricultural 

nonimmigrant visa,
163 

eliminate the diversity visa program
164  

and replace it 

with a points-based immigration system,
165 

and confer “immediate relative” 

status on the spouses and minor children of lawful permanent residents.
166

 

These provisions have been on the wish list of immigrant advocates for 

decades, but some concessions are present in the legislation. 

For example, the Act creates a new class of immigrants called registered 

provisional immigrants (“RPIs”), undocumented immigrants who are now 

legally present but are not lawful permanent residents or citizens.
167 

Undocu- 

mented immigrants who entered the United States prior to December 31, 

2011, have maintained continuous physical presence since December 31, 
 

 
 

158.    That is not to say that integration challenges do not exist in the United States. See, e.g., 
Ian Long, Comment, “Have You Been Un-American?”: Personal Identification and Americanizing 
the Noncitizen Self-Concept, 81 TEMP. L. REV. 571, 597 (2008) (arguing that the lack of legal 
immigration status results in an “integration blockade” and that limiting “undocumented immigrants’ 
opportunities to establish meaningful relationships and achieve group inclusion within American 
society obstructs the adoption of American behaviors and attitudes into their individual self- 
concepts”). Moreover, the United States historically has been guilty not only of restricting immigra- 
tion to whites, but of promoting immigration policies that contributed to a homogeneous white 
population. See generally Kerry Abrams, The Hidden Dimension of 19th-Century Immigration Law, 
62  VAND.  L.  REV.  1353  (2009);  Juliet  Stumpf,  Designing  Populations:  Lessons  in  Power  and 
Population Production from Nineteenth-Century Immigration Law, 64 VAND. L. REV. 29 (2011). 

159.    S. 744, 113th Cong. (2013). 
160.    Id. § 2103. 
161.    Id. § 2101. 
162.    Id. § 2211. 
163.    Id. § 2232. 
164.    Id. § 2303. 
165.    Id. §§ 2301, 2302. 
166.    Id. § 2305. 
167.    Id. § 2101. 

 

Fn158 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Fn159 

 

 
Fn160 

 

 
Fn161 

Fn162 

Fn163,164 

Fn165 

Fn166 
 

 
 
 
 
 
Fn167 



 

550 GEORGETOWN IMMIGRATION LAW JOURNAL [Vol. 27:519 
 

 

2011, have no significant criminal history, and satisfy any outstanding tax 

liability may apply for RPI status within one year of the publication of the 

final regulations implementing the law.
168 

Once approved, RPI status contin- 

ues for six years and may be renewed for additional six-year periods if the 

RPI has been continuously employed or enrolled in school since becoming an 

RPI, has paid taxes, is not likely to become a public charge, and can 

demonstrate an income not less than 100% of the federal poverty level.
169

 

However, RPIs will not be granted adjustment of status to lawful permanent 

resident until all immigrant visa applications pending since before the date of 

enactment of the law have become available.
170 

At the current rate of 

immigrant visa approval for the lowest immigration priority—Filipino sib- 

lings of U.S. citizens—RPIs will have to wait a minimum of twenty-three 

years to seek adjustment of status, unless the visa allocation for Filipino 

siblings of U.S. citizens is increased.
171

 

A similar concession appears in the Act’s version of the DREAM Act.172 It 

allows for the adjustment of status of immigrants who entered the United 

States before the age of sixteen, earned a high school diploma in the United 

States, and earned a higher education diploma or accumulated at least two 

years towards a bachelor’s degree in the United States or served in the U.S. 

military.
173  

However, unlike past versions of the DREAM Act, the Border 

Security, Economic Opportunity, and Immigration Modernization Act re- 

quires that the DREAM Act adjustment applicant be an RPI for at least five 

years before becoming eligible for adjustment.
174

 

Perhaps in part due to these concessions as well as to intensifying public 

support for comprehensive immigration reform,
175  

the Border Security, 

Economic Opportunity, and Immigration Modernization Act seems to have 

more momentum and a better chance for success than the myriad of other 

failed comprehensive immigration reform bills. Although bombarded with 
 
 
 
 

168.    Id. 
169.    Id. 
170.    Id. 
171.    See BUREAU OF CONSULAR AFFAIRS, supra note 3 (reporting that the Department of State is 

currently issuing immigrant visas for petitions filed on behalf of Filipino siblings of U.S. citizens in 
1989). 

172.    See S. 744 § 2103. 
173.    Id. 
174.    Id. 
175.    See, e.g., Immigration, POLLINGREPORT.COM, http://pollingreport.com/immigration.htm (pro- 

viding the results of polls conducted by ABC News/Washington Post, the Pew Research Center, 
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Voters, RESURGENT REPUBLIC (Mar. 28, 2013), http://www.resurgentrepublic.com/research/immigration- 
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indicated strong support for earned legalization and the view that mass deportation of the United 
States’ undocumented population is not feasible). 
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hundreds of proposed amendments,

176  
the bipartisan bill

177  
was voted out 

of the Senate Judiciary Committee on May 21, 2013.
178  

If it is eventually 

passed, it will be a step in the right direction towards comprehensive 

immigration reform. 

It is important to note, however, that passage of comprehensive immigra- 

tion reform legislation will not put an end to unauthorized immigration; only 

a seismic shift in economic conditions on both sides of the border would do 

so. Even if the United States cannot stop unauthorized immigration or control 

the economic conditions that compel migration, it can control how it reacts to 

such factors and how it treats the immigrants whose migration results from 

those factors. Ideally, Congress will review immigration legislation periodi- 

cally in order to adapt to the changing needs of the United States and its 

immigrants. Without such review, future generations of migrants reacting to 

the economic magnetism of the United States will face the same marginaliza- 

tion that current undocumented immigrants face today. 

 
V. CONCLUSION 

 

While the United States has struggled with large waves of illegal immigra- 

tion, Europe has struggled to integrate the immigrants that it welcomed with 

legal residence and citizenship. Britain, Germany, and France have different 

approaches to integration but face similar obstacles. Primarily, culture and 

religion—of both the “native” populations and the ethnically diverse popula- 

tions—pose barriers to integration that have proven difficult to overcome. 

Undocumented immigrants in the United States, despite their lack of 

legal status, enjoy a higher level of integration than many native-born 

Europeans of immigrant origin. Unburdened by the cultural and religious 

barriers to integration experienced by many Germans of Turkish descent, 

French citizens of North African descent, and British subjects of Bangladeshi 

and  Pakistani  descent,  undocumented  immigrants  who  grow  up  in  the 

United States primarily face a legal barrier to integration: the inability to 

legalize their status. To date, the inability to integrate fully has not had a 

dramatic impact on the undocumented population, despite the constant fear 

of deportation and other risk factors for marginalization. However, in light of 

the fact that illegal immigration is unlikely to cease in the near future, the 

potential exists for one generation of undocumented immigrants raised in the 
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177.    Senator Charles Schumer (D-NY) introduced the bill, which was co-sponsored by Senators 

Michael F. Bennet (D-CO), Richard Durbin (D-IL), Jeff Flake (R-AZ), Lindsey Graham (R-SC), John 
McCain (R-AZ), Robert Menendez (D-NJ), and Marco Rubio (R-FL). 
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United States to become a multi-generational situation. Decades and genera- 

tions of being exposed to the conflicting experience of social integration on 

the one hand and legal rejection on the other may create the tensions that 

occur in severely marginalized groups. 

Comprehensive immigration reform is one way to deal with the situation, 

but it must do so in a way that reflects the realities of immigration to the 

United States. Immigration legislation deals with the here and now: just as 

immigration is a reaction to economic factors, immigration legislation is a 

reaction to economics-based migration. Unauthorized immigration is not 

likely to cease merely because a comprehensive immigration reform bill is 

passed. As long as economic factors continue to compel migrants to seek jobs 

in the United States, the United States will be faced with unauthorized 

immigration. In order to benefit from a situation not likely to change in the 

near future, it is essential that U.S. immigration laws be adaptable, current, 

and realistic rather than punitive and static. 


