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INTRODUCTION 
 

 

Since the filing of the initial brief in this matter on May 27, 2014, a major 

immigration crisis has emerged. More than sixty thousand unaccompanied minors 

from Central America have flooded the southern border of the United States, enter- 

ing the country unlawfully.
1   

That number is expected to more-than-double in fis- 

cal year 2015.
2   

Unlike typical illegal entrants, the aliens in this influx are march- 

ing directly to Border Patrol agents and asking to be taken into custody.
3 

They are 

doing so because they believe that they will not be required to leave the United 

States if they enter before the age of sixteen.
4  

They hold this belief because the de- 

 

 
 

 

1 
As of July 31, 2014, there were 62,998 unaccompanied minors (UACs)  apprehended at the 

southern border in FY 2014. See http://www.cbp.gov/newsroom/stats/southwest-border- 

unaccompanied-children. 

2 
The Obama Administration has requested funding for FY2015 to handle 145,000 UACs.  See 

http://www.appropriations.senate.gov/news/fy15-dhs-subcommittee-markup-bill-summary. 

3 
“[T]ens of thousands of Central Americans streaming across the border are surrendering to US 

border officers as soon as they can.” Philip Sherwell, U.S. Border Crisis: ‘There were 150 wom- 

en and children, lined up there, just waiting to be picked up,’ THE DAILY TELEGRAPH (July 26, 

2014)   (available  at  http://www.telegraph.co.uk/news/worldnews/northamerica/usa/10992992- 

/US-border-crisis-There-were-150-women-and-children-lined-up-there-just-waiting-to-be- 

picked-up.html). 

4 
“A leaked internal memo written by Border Patrol agents in the Rio Grande Valley offers addi- 

tional evidence of such perceptions.   …   It is a summary of interviews on May 28 with 230 

youths and women from Honduras, Guatemala and El Salvador who were apprehended trying to 

enter the United States.”  David Nakamura, Influx of minors across Texas border driven by belief 

that they will be allowed to stay in U.S., WASHINGTON  POST  (June 13, 2014) (available at 

http://www.washingtonpost.com/politics/influx-of-minors-across-texas-border-driven-by-belief- 

that-they-will-be-allowed-to-stay-in-us/2014/06/13/5406355e-f276-11e3-9ebc- 

(footnote continued on next page …) 
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fendants’ unlawful DACA Directive has sent that message to illegal aliens hoping 

to enter the United States.
5 

This mass influx of illegal alien minors is therefore a 

direct consequence of the Directive – the executive action at issue in this case. 

Not surprisingly, the defendants make no mention of the crisis that the Di- 

rective has triggered. Instead, in a statement rich with unintended irony, they de- 

clare that the Directive fulfills Congress’s intention that “‘the government’s huge 

investments in immigration enforcement are producing the maximum return in 

making our country safer.’” Def. Br. 89 (quoting H.R. Rep. No. 111-157, 111th 

Cong., 1st Sess. 8 (2009)). Nothing could be further from the truth.  The Directive 

is, as Justice Scalia described it shortly after it was issued, a “nonenforcement pro- 

gram.” Arizona v. United States, 132 S. Ct. 2492, 2521 (2012) (Scalia, J., concur- 

ring and dissenting). That nonenforcement has had a massive, disastrous conse- 

quence – it has caused an historic and unprecedented influx of illegal alien minors, 

at great risk to the aliens themselves and at great cost to American taxpayers. 

 

 

(… footnote continued from previous page) 

2ee6f81ed217_story.html). 

5 
Defendant Johnson himself has admitted as much, attempting to diminish the magnetic effect of 

the Directive in an open letter to Central American parents: “The U.S. Government’s Deferred 

Action for Childhood Arrivals program, also called ‘DACA,’ does not apply to a child who 

crosses the U.S. border illegally today, tomorrow or yesterday. To be eligible for DACA, a child 

must have been in the United States prior to June 15, 2007 – seven years ago.” Jeh Johnson, An 

Open Letter to the Parents of Children Crossing our Southwest Border (June 23, 2014) (availa- 

ble at http://www.dhs.gov/news/2014/06/23/open-letter-parents-children-crossing-our-southwest- 

border) (“Johnson Open Letter”). 
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These adverse policy consequences of the DACA Directive are not directly 

at issue in this case. But they are relevant in two respects: (1) they indicate that the 

already-manifest burden on Mississippi taxpayers caused by the Directive is likely 

to multiply dramatically, due to this influx of additional illegal aliens, and (2) they 

demonstrate the absurdity of the defendants’ claim that the Directive is simply a 

reallocation of enforcement resources. Justice Scalia was exactly correct in his as- 

sessment: “The husbanding of scarce resources can hardly be the justification for 

this .... [Its] considerable administrative cost … will necessarily be deducted from 

immigration enforcement.” Id. And as was demonstrated through the testimony of 

the ICE agent witnesses and the expert witness below, there has been no corre- 

sponding increase in the removal of other illegal aliens. See ROA.1463-1466, 

ROA.1484;  ROA.1508-1509;  ROA.1518-1520;  ROA.1528-1529.    Worse,  this 

“nonenforcement program” has triggered a wave of additional illegal immigration. 

 

The defendants have raised two questions in their cross appeal, in addition to 

the three questions presented by the plaintiffs: whether the challenge brought by 

the ICE officer plaintiffs is ripe, and whether the district court correctly ruled on 

the merits that the Directive violates 8 U.S.C. § 1225(b)(2). This brief follows the 

order of the questions presented by the defendants, addressing jurisdictional issues 

first. 
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ARGUMENT 
 

 

I. THE STATE OF MISSISSIPPI HAS STANDING. 

 

As explained in the plaintiffs’ opening brief, the State of Mississippi has al- 

leged facts that are sufficient to establish injury-in-fact at the motion-to-dismiss 

stage. According to an official report of the State Auditor’s Office, by 2006 the 

approximately 49,000 illegal aliens in the State were costing Mississippi more than 

$25 million a year in government expenditures, net – after any taxes paid by illegal 

aliens are taken into account. (ROA.113 (¶¶ 62-63); ROA.133-135). A subse- 

quent private study in 2011 indicated that the costs increased significantly after the 

State Auditor’s 2006 report; it calculated the net annual cost (after any increased 

tax revenues) of illegal aliens to Mississippi taxpayers to be $97.1 million.
6
 

Because of the Directive, a significant number of those 49,000 aliens have 
 

been permitted to remain in the State, rather than being removed.  (ROA.113-114 
 

 
 

 

 

6 
The total annual state expenditures in Mississippi attributable to illegal immigration were cal- 

culated to be $106.4 million. The total annual tax receipts derived from illegal aliens were calcu- 

lated to be $9.3 million. The difference, or net annual cost of illegal immigration to the state, 

was therefore calculated to be $97.1 million. That figure includes $17.6 million in welfare pro- 

gram costs that were not included in the 2006 OSA study – $9.4 million in Medicaid costs to the 

state, $2.1 million in SCHIP costs to the state, and $6.1 million in other welfare program costs to 

the state. Jack Martin & Eric A. Ruark, The Fiscal Burden of Illegal Immigration on United 

States Taxpayers (Feb. 2011) (available at www.fairus.org/site/DocServer/USCostStudy_- 

2010.pdf?docID=4921_). A more concise summary of the Mississippi-specific statistics con- 

tained in the same study is available online at www.fairus.org/states/mississippi (last viewed 

May 15, 2014). 
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(¶¶ 64-66)). And the number of DACA recipients in Mississippi continues to 

climb. According to DHS, as of June 2014, the defendants had approved 580,859 

requests for deferred action under the Directive, nationwide. Of those, 1,093 re- 

side in Mississippi. An additional 217 illegal aliens residing in Mississippi have 

requests for deferred action pending, for a total of 1,310.
7
 

As explained in the plaintiffs’ opening brief, because the average illegal al- 
 

ien-headed household with children imposes a net fiscal cost on taxpayers of 
 

$19,588 per year,
8 

it is a certainty that the State is suffering fiscal injury because 

the Directive has permitted 1,310 illegal aliens to remain in the State. It is axio- 

matic that “economic injury or other concrete injury” to a state is sufficient to es- 

tablish injury-in-fact. Texas v. United States, 497 F.3d 491, 497 (5th Cir. 2007), 

cert. denied sub nom. Kickapoo Traditional Tribe v. Texas, 129 S. Ct. 32 (2008); 

Clinton v. City of New York, 524 U.S. 417, 431 (1998); see also Sch. Dist. v. Sec’y 

of Dep’t of Educ., 584 F.3d 253, 261 (6th Cir. 2009). Although it is impossible to 

state the exact cost of the Directive to Mississippi taxpayers – because illegal al- 

 
 

 

7 
US Citizenship and Immigration Service, Number of I‐821D, Consideration of Deferred Action for Childhood Arrivals by Fiscal Year, Quarter, Intake, Biometrics and Case Status: 2012‐2014 

(June  2014)  (available  at  http://www.uscis.gov/sites/default/files/USCIS/Resources/Reports- 
%20and%20Studies/Immigration%20Forms%20Data/All%20Form%20Types/DACA/DACA_fy 

2014_qtr3.pdf). 

8 
Robert E. Rector and Christine Kim, The Fiscal Cost of Low-Skill Immigrants to the U.S. Tax- 

payer (May 22, 2007), Heritage Foundation Special Report #14 (available at www.heri- 

tage.org/Research/Immigration/sr14.cfm). 
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iens do not identify themselves as such when they enroll their children in schools 

or take advantage of other public benefits – it is possible to determine that there is 

a significant cost. The State has done that, and the cost is in the millions of dollars. 

Attempting to diminish this manifest injury-in-fact, the defendants make a number 

of arguments, which fall short for the reasons explained in the sections that follow. 

Before addressing those arguments, however, let us set the record straight 

regarding two incorrect claims made by the defendants: first, that the allegations 

made by Mississippi are not sufficient to establish injury-in-fact; and second, that 

the State did not rely on those allegations. Def. Br. 41-43. Both of these state- 

ments are incorrect. The Amended Complaint describes in detail the various com- 

ponents of the fiscal burden imposed upon the state by the implementation of the 

Directive. ROA.112-113 (¶¶ 60-66). The complaint also specifically alleges that 

the annual net fiscal cost of illegal aliens residing in Mississippi is over $25 mil- 

lion, of which the DACA beneficiaries account for a representative portion. 

ROA.113 (¶¶ 62, 66). The complaint also incorporates the findings of the 2006 re- 

port of the Mississippi Office of the State Auditor (OSA). ROA.113 (¶¶ 61-63). 

Those allegations are completely sufficient to establish the State’s injury-in-fact at 

the motion-to-dismiss stage, where a plaintiff’s allegations must be accepted as 

true. See Warth v. Seldin, 422 U.S. 490, 501 (1975). 

The State’s reference to private studies confirming the findings of the 2006 
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OSA report was made in response to (1) the defendants’ suggestions that the OSA 

report was unreliable, and (2) the district court’s speculation that perhaps the fiscal 

costs of illegal aliens to the State of Mississippi might have decreased in the years 

after 2006. (ROA.886). The plaintiffs’ reference to additional, publicly-available 

studies to defend the accuracy and continuing validity of the allegations made in 

the complaint does not in any way suggest that the plaintiffs are not relying on 

those allegations. They remain the allegations at the core of the State’s injury-in- 

fact. And they are sufficient to establish standing, as explained below. 

 

A. The Specificity of the Fiscal Injury-in-Fact. 
 

 

The defendants first claim that the fiscal losses to the State of Mississippi are 

not identified with enough “specificity” to confer standing on the State. Def. Br. 

47-48. Yet the only case support they offer for their notion that standing analysis 

requires a specific dollar amount is a quote from a dissent, expounding on the con- 

cept of “particularized” injury-in-fact. Id. at 47 (quoting Massachusetts v. EPA, 

549 U.S. 497, 540-41 (2007) (Roberts, C.J., dissenting). But the quoted dissent 

does not even say what the defendants claim. It merely restates the oft-cited re- 

quirement from Lujan v. Defenders of Wildlife, 504 U.S. 555, 573-74 (1992), that 

an injury must be “particularized” and distinct from injury to the “public at large.” 

That is certainly true here.  The fiscal injuries in this case cannot be asserted by 
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any private member of the public; they can only be asserted by those sovereign 

states where DACA beneficiaries are resident and where DACA beneficiaries are 

consuming public benefits. 

The concept of nonjusticiable claims by the “public at large” does not deny 

standing to redress an injury-in-fact merely because it is experienced by the public. 

If it did, then a state would never be able to invoke the jurisdiction of an Article III 

court, since every injury to a state in a representative republic is, by definition, an 

injury that is experienced at some level by the public. The difference, of course, is 

that a member of the public does not fund a variety of public welfare programs and 

provide K-12 educational services to illegal aliens, as the State must do under 

Plyler v. Doe, 457 U.S. 202 (1982). 

Regardless, the defendants have presented no case law indicating that the 

State of Mississippi must document the specific quantity of the fiscal injury-in-fact 

to the state, or identify the specific source (e.g., the names of the illegal aliens and 

the specific public benefits that they consume) of each component of that injury-in- 

fact. That is because there is no such law. On the contrary, the Supreme Court has 

recognized that litigants can possess standing even when the amount of their eco- 

nomic injury is not yet known; a plaintiff need only show that the challenged action 

“inflicted a sufficient likelihood of economic injury to establish standing ….” 

Clinton, 524 U.S. at 432 (citing Inv. Co. Inst. v. Camp, 401 U.S. 617, 620 (1971)) 
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(emphasis supplied). 

 

The Clinton Court also noted that Bryant v. Yellen, 447 U.S. 352 (1980), 

supported the conclusion that the specific amount of the future economic injury 

need not be known with certainty: “Nonetheless, ‘even though they could not with 

certainty establish that they would be able to purchase excess lands’ if the judg- 

ment were reversed, [Bryant, 447 U.S.] at 367, we found standing because it was 

‘likely that excess lands would become available at less than market prices,’ id., at 

368.” Clinton, 524 U.S. at 433. This Court has accordingly recognized that a 

plaintiff need only establish “a sufficient likelihood of economic injury” to estab- 

lish standing; not state the amount of future injury with specificity. Texas, 497 

F.3d at 496 n.1 (quoting Clinton, 524 U.S. at 432) (emphasis supplied). 

Other circuits are in accord: 

 

By acknowledging the standing of the New York healthcare providers 

and New York City, as well as the farmers’ cooperative, the Supreme 

Court established that an injury’s having a contingent aspect does not 

necessarily make that injury incognizable under Article III. Clinton 

recognizes that a tangible disadvantage to the affected party can lead 

to standing. 
 

In re Global Indus. Techs., 645 F.3d 201, 213 (3d Cir. 2011) (emphasis supplied); 

see also Sabre, Inc. v. DOT, 429 F.3d 1113, 1119 (D.C. Cir. 2005) (exposure to 

possible but as-yet unthreatened penalty from federal agency in the future consti- 

tutes “sufficient likelihood of economic injury to establish standing.”) (quoting 

Clinton, 524 U.S. at 432). 
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The State of Mississippi has certainly met the injury-in-fact standard of Clin- 

ton. Because of the Directive, 1,310 illegal aliens residing in Mississippi have 

been given permission by the Defendants to remain unlawfully present in the Unit- 

ed States. They represent approximately 3% of the estimated 49,000 illegal aliens 

in the State; and they likely account for approximately 3% of the $97.1 net annual 

cost of illegal aliens to the State. After full discovery in this case occurs, the State 

will be able to identify the costs with greater precision. But what is certain at this 

point is that the State is experiencing a significant fiscal cost because of their con- 

tinued presence.  And that is far beyond what is necessary to establish standing un- 

der Clinton. 

Finally, for the defendants, there seems to be a different standard when the 

shoe is on the other foot. Last year, this Court sat en banc to consider the case of 

Villas at Parkside Partners v. City of Farmers Branch, 726 F.3d 524 (5th Cir. 

2013), where the plaintiffs were apartment owners challenging a city ordinance 

that would make it more difficult to lease apartments to illegal aliens. The apart- 

ment owners did not allege their injury with any specificity, nor did they assert that 

they had any illegal alien tenants at present; they simply alleged that there might be 

an unspecified drop in their revenues in the future. Villas at Parkside Partners v. 

City of Farmers Branch, 701 F. Supp. 2d 835, 850 (N.D. Tex. 2010). Neverthe- 

less, the United States joined them as an amicus party opposing the ordinance 
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without questioning the justiciability of the landlords’ claims. See  Farmers 

Branch, 726 F.3d at 525. No member of this Court raised any question as to the 

standing of the landlord plaintiffs in any of the six opinions in the case. The plain- 

tiffs had alleged a probability that they would lose some revenue in the future, 

without any specificity at all, and that was enough to satisfy the requirements of 

standing. 

 

B. DACA Aliens Are Not Different. 
 

 

The defendants’ next argument is that the DACA beneficiary aliens might be 

more economically productive than other illegal aliens in Mississippi. They offer 

this argument in two ways. First, they speculate that the Mississippi DACA bene- 

ficiaries of 2012-14 might be more productive than the illegal alien population of 

Mississippi in 2006, when the report of the State Auditor was issued.  Def. Br. 43- 

44. But what the defendants’ attorneys fail to recognize is that most of the DACA 

beneficiaries were already among the illegal aliens in Mississippi in 2006. As De- 

fendant Johnson himself recently stated, “[t]o be eligible for DACA, a child must 

have been in the United States prior to June 15, 2007 – seven years ago.”
9 

Moreo- 

ver, the defendants offer no plausible explanation, much less support, for the sug- 

 

 
 

 

9
Johnson Open Letter, supra n.5. 
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gestion that illegal aliens who entered the United States prior to 2006 are more of a 

burden on the State than those who entered after 2006. 

Second, the defendants claim, again without any support, that DACA bene- 

ficiaries might be more productive than the average illegal alien in the State be- 

cause, after all, DACA beneficiaries have to have attended high school. Def. Br. 

44-45. But the defendants’ argument collapses upon inspection of the Directive 

itself. To receive DACA benefits, an illegal alien need only be “currently in 

school, ha[ve] graduated from high school, [or] ha[ve] obtained a general educa- 

tion development certificate ….” ROA.125.
10 

Far from being more productive, a 

DACA beneficiary who is currently in school is one of the most costly illegal al- 

iens to the State, because a year of K-12 education is one of the most expensive 

public benefits that any illegal alien consumes.
11 

Indeed in the 2006 OSA Report, 

the total annual education expenditures attributable to illegal aliens in the State 

were $23.7 million. ROA.140. 

The other DACA beneficiaries, who have graduated from high school or ob- 
 

 

 
 

 

10 
The Directive also lists a fourth alternative: that the illegal alien be an honorably discharged 

veteran of the Coast Guard or U.S. Armed Forces. However, illegal aliens are legally barred 

from serving in either capacity, so it is highly unlikely that many, if any, DACA beneficiaries 

fall into this category. 

11  
The amount of spending per pupil in Mississippi public schools in fiscal year 2012 was 

$8,164. U.S. Census Bureau, Public Elementary-Secondary Education Finance Data (2014) 

(available at http://www.census.gov/govs/school/). 
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tained a GED, also result in a net fiscal loss for the State. The National Research 

Council (NRC) determined the total fiscal impact of aliens by education level, and 

estimated that an alien with only a high school education imposes a net lifetime 

fiscal  drain  of  $31,000.
12      

Updated  to  2013  dollars,  that  net  fiscal  drain  is 

$46,000.
13    

Subsequent study results have been consistent with the NRC’s find- 

ings.
14

 

 

In summary, the defendants’ unsupported speculation that DACA beneficiar- 

ies might be significantly more productive and therefore represent a net gain for 

the State of Mississippi has no basis in fact. All of the available statistical evi- 

dence indicates that their bald assertion is incorrect. At the motion-to-dismiss 

stage, the State’s well-supported allegations in its complaint must be accepted as 

correct. Warth, 422 U.S. at 501. 

 

C. There Are No Offsetting Cost Savings for the State. 
 

 

The defendants’ third argument is their bare assertion that the fiscal injury to 
 
 

 

 

12 
The New Americans: Economic, Demographic, and Fiscal Effects of Immigration, James P. 

Smith and Barry Edmonston, Eds., 334 (1997) (available at http://www.nap.edu/open- 

book.php?record_id=5779&page=334). 

13 
Steven Camarota, Testimony Prepared for Senate Committee on the Judiciary (Apr. 22, 2013) 

(available at http://cis.org/Testimony/Camarota-Senate-Judicary-Hearing-Bill-744). 

14 
See Robert Rector and Jason Richwine, The Fiscal Cost of Unlawful Immigrants and Amnesty 

to the U.S. Taxpayer (2013) (available at http://www.heritage.org/research/reports/2013/05/the- 

fiscal-cost-of-unlawful-immigrants-and-amnesty-to-the-us-taxpayer). 
 

 
 
 

 
6223908.9/SP/26841/0101/091014 

-13- 

http://www.nap.edu/open-
http://cis.org/Testimony/Camarota-Senate-Judicary-Hearing-Bill-744)
http://www.heritage.org/research/reports/2013/05/the-


Case: 14-10049 Document: 00512764279 Page: 27 Date Filed: 09/10/2014 
 

 

 

 

 
 

the State may not be that large, inasmuch as there might be some “offsetting cost 

savings” because the federal government might remove other, more-costly aliens in 

place of the DACA beneficiaries. Def. Br. 46. Nothing could be further from the 

truth. Indeed, all of the factual evidence presented to the district court at its hear- 

ing supported the opposite conclusion: there has been no removal of other aliens in 

place of the DACA beneficiaries. 

Every ICE officer declaration presented in this case indicates that the Di- 

rective has resulted in no shift of resources toward the removal of criminal aliens, 

and there has been no corresponding increase in the number of removals of crimi- 

nal aliens.  ROA.356 (¶ 12); ROA.362 (¶ 21); ROA.367 (¶ 15); ROA.371 (¶ 20). 

Plaintiffs Crane and Martin restated this fact in their sworn testimony before the 

district court. ROA.1463-1466; ROA.1484. Nationwide, removal numbers were 

way down at the time the district court ruled, despite Administration efforts to 

make it appear otherwise. ROA.1508-35.
15

 

And federal government statistics now confirm the massive drop in removals 
 

coinciding with the implementation of the Directive. In FY 2011, 13,173 removals 
 

 

 
 

 

 

15 
Evidence was presented in the district court indicating that DHS had been “cooking the books” 

to make overall removal numbers seem higher than they actually were. Specifically, voluntary 

returns at the border were being counted as “removals” where they had not been during previous 

years. This inflated the removal numbers by approximately 85,000 in FY 2012. ROA.1509- 

1512. 
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or returns were initiated from the ICE New Orleans Field Office, which includes 

Mississippi. In 2012, the number dropped to 11,335; and in 2013 it dropped to 

8,110.
16 

Consistent with this drop in removals and returns, departures recorded by 

the ICE New Orleans Field Office also dropped sharply from 15,363 in FY 2011, 

to 14,167 in 2012, to 12,693 in 2013.
17

 

Moreover, because the terms of the Directive exclude only convicted aliens, 

rather than arrested aliens, it has resulted in the release of multiple, dangerous ille- 

gal aliens who had been arrested by local law enforcement and pose a significant 

criminal threat to the public. ROA.356 (¶¶ 9-10); ROA.361-362 (¶¶ 14-16); 

ROA.366-367 (¶ 12). Perhaps most shocking was the incident involving an illegal 

alien arrested for assault who proceeded to assault plaintiff Martin and another ICE 

agent when they took him into ICE custody. The alien also resisted arrest. Yet be- 

cause of the Directive this violent and dangerous illegal alien was released back 

into the public. ROA.369-371 (¶¶ 6-17). In summary, the extent to which the Di- 

rective has reduced the removal of criminal aliens was fully demonstrated in the 

district court hearing and is reflected in federal government statistics. 

 

 
 

 

16 
Office of Enforcement and Removal Operations, U.S. Immigration and Customs Enforcement, 

Weekly Departures and Detention Report (WRD) (Oct. 6, 2013) (available at cis.org/sites/cis.- 

org/files/2013-wrd.pdf). 

17 
Id. 
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But even assuming arguendo that there were some offsetting savings to the 

State of Mississippi by removing other aliens, and assuming that those savings re- 

duced the multi-million-dollar cost to the State of the DACA recipients, it would 

not matter for standing purposes. That is because there is no minimum threshold 

of economic injury-in-fact that the state must suffer. As the Supreme Court has 

made clear, “an identifiable trifle is enough for standing ….” United States v. Stu- 

dents Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669, 690 

(1973). This Court has adhered to the same maxim, holding that injury-in-fact 

“need not measure more than an ‘identifiable trifle.’” Association of Community 

Orgs. for Reform Now v. Fowler, 178 F.3d 350, 358 (5th Cir. 1999) (quoting 

SCRAP, 412 U.S. at 690). It is highly unlikely that the removal of a very small 

number of other illegal aliens would save the State enough money to compensate 

for the millions of dollars in costs attributable to the 1,310 DACA beneficiaries 

who are being permitted to remain in the State. 

 

D. The Defendants Cannot Deprive the State of Standing by 

Threatening to Refuse to Faithfully Execute the Law. 
 

 

The defendants’ most surprising attack on the standing of the State is their 

claim that the injury would not be redressable by a favorable ruling. They claim 

that even if federal law at 8 U.S.C. § 1225(b)(2)(A) requires ICE officers to initiate 

removal proceedings by issuing Notices to Appear (NTAs), and even if a court 
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were to order them to follow that law, the defendants still would have the power to 

order ICE officers to cancel the NTAs after the fact. Def. Br. 32-33. In other 

words, they threaten to allow ICE agents to issue the NTAs, but shortly thereafter 

to cancel the NTAs en masse. 

This argument is truly extraordinary.  Even though every alien covered by 8 

 

U.S.C. § 1225(b)(2)(A) is unlawfully present in the United States and is remova- 

ble, and even though the plain intent of Congress is that removal proceedings 

should be initiated so that the aliens can actually be removed, and even though the 

cancellation of an NTA can only occur on a case-by-case basis if one of seven re- 

quirements is met,
18 

the executive branch is threatening to nonetheless cancel all of 

 

 

 
 

 

18 
An NTA can only be cancelled before jurisdiction has vested with an immigration judge, and 

if one of the following seven criteria is met: 

(1) The respondent is a national of the United States; 

(2) The respondent is not deportable or inadmissible under immigration laws; 

(3) The respondent is deceased; 

(4) The respondent is not in the United States; 

(5) The notice was issued for the respondent's failure to file a timely petition as 

required by section 216(c) of the Act, but his or her failure to file a timely petition 

was excused in accordance with section 216(d)(2)(B) of the Act; 

(6) The notice to appear was improvidently issued, or 

(7) Circumstances of the case have changed after the notice to appear was issued 

to such an extent that continuation is no longer in the best interest of the govern- 

ment. 
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the NTAs and refuse to enforce the law. This argument makes a mockery of the 

defendants’ obligation under Article II, Section 3, of the United States Constitution 

to “take Care that the Laws be faithfully executed.” 

The “take care” clause does not merely describe an executive prerogative; it 

“imposes on the President the affirmative duty to ‘take Care that the Laws be faith- 

fully executed.’”  Communist Party of Indiana v. Whitcomb, 414 U.S. 441, 452 

(1974) (Powell, J., concurring) (emphasis added); Fong Yue Ting, 149 U.S. at 712. 

This affirmative duty extends to faithfully enforcing the immigration laws of the 

United States: 

The Constitution imposes on the President the duty to “take Care that 

the Laws be faithfully executed.” U.S. Const., Art. II, § 3. One of the 

duties of the Executive Branch, and a vitally important one, is that of 

apprehending and obtaining the conviction of those who have violated 

criminal statutes of the United States. The prosecution of respondent 

[illegal alien] is of course one example of the Executive’s effort to 

discharge that responsibility. 
 

United States v. Valenzuela-Bernal, 458 U.S. 858, 863 (1982). It is also the hope 

of Congress, which declared that “the immigration laws of the United States should 

 
 

 

(… footnote continued from previous page) 

 
8 C.F.R. § 239.2(a) . None of these would permit the defendants to do what they threaten. The 

criteria that come closest are the last two. However, none of the NTAs would have been “im- 

providently issued” since their issuance was compelled by 8 U.S.C. § 1225(b)(2)(A). And the 

only way that continuance can be deemed “no longer in the best interest of the government” is if 

“circumstances have changed.” That means that circumstances surrounding the alien would have 

to have changed since the issuance of the NTA. 
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be enforced vigorously and uniformly.”   Immigration Reform and Control Act 

 

§ 115, 100 Stat. 3384 (1984). The defendants’ threat that they might just ignore 

their constitutional duty and cancel every NTA
19 

issued to a DACA-eligible alien 

if they lose in this litigation is troubling, to say the least. 

In any event, the prospect of a defendant agency that intentionally refuses to 

enforce the law cannot be a basis for concluding that an Article III court lacks ju- 

risdiction to adjudicate the State’s claims. “The Court must presume … that the 

Executive Branch is aware of its duty under the Constitution to faithfully execute 

the law as enacted by Congress, and that it will comply with this constitutional 

mandate even in those instances in which it may think legislation to have been un- 

wisely enacted.” Judicial Watch, Inc. v. United States HHS, 27 F. Supp. 2d 240 

(D.D.C. 1998); see also Spirit of the Sage Council v. Kempthorne, 511 F. Supp. 2d 

31 (D.D.C. 2007) (“[I]t is appropriate for the Court to presume that the [executive 

agencies] will faithfully execute their duties ….”). And that presumption is suffi- 

cient to satisfy the redressability requirement of standing analysis. 

 

 
 

 

 

19 
If the defendants were to cancel only some of the NTAs, the State’s injury would be redressa- 

ble. Removal of some, but not all, of the DACA-eligible aliens would suffice to reduce the 

amount of the fiscal cost, even if it did not eliminate the burden on the State. That satisfies the 

redressability requirement of standing. “The Supreme Court has rejected interpretations of the 

rule that demand complete redressability, stressing that a plaintiff need show only that a favora- 

ble decision would redress ‘an injury,’ not ‘every injury.’” Consumer Data Indus. Ass’n v. King, 

678 F.3d 898, 902 (10th Cir. 2012) (quoting Larson v. Valente, 456 U.S. 228, 243 n.15 (1982)). 
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E. A State is Entitled to Special Solicitude in Standing Analy- 

sis. 
 

 

The Supreme Court has directed inferior federal courts to accord to states a 

special solicitude when it comes to determining their standing. Because a state has 

a “stake in protecting it quasi-sovereign interests,” it “is entitled to special solici- 

tude in standing analysis.” Massachusetts v. EPA, 549 U.S. 497, 520 (2007). The 

State of Mississippi has alleged and sufficiently supported an injury-in-fact based 

on the fiscal cost of a large number of illegal aliens being permitted to remain in 

Mississippi who would otherwise have been subject to removal, but for the DACA 

Directive. With the additional weight that must be given to the assertion and pro- 

tection of sovereign interests by the State, the State’s allegation clearly cannot be 

dismissed. 

The defendants respond first by suggesting that Massachusetts was fact- 

bound, and that a state only receives this special solicitude when asserting “inter- 

ests in protecting lands within its dominion.” Def. Br. 35. But Massachusetts says 

nothing of the sort. On the contrary, in a footnote the Supreme Court explained 

exactly what it meant. The “quasi-sovereign interests” of a state that entitle it to 

“special solicitude in standing analysis” are not limited to land; they apply when- 

ever a state is asserting the right to protect its health and prosperity. “[F]ederal ju- 

risdiction [is] appropriate not only ‘in cases involving boundaries and jurisdiction 
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over lands and their inhabitants, and in cases directly affecting the property rights 

and interests of a State,’ but also when the ‘substantial impairment of the health 

and prosperity of the towns and cities of the state’ are at stake.” Massachusetts, 

549 U.S. at 520 n.17 (quoting Missouri v. Illinois, 180 U.S. 208, 240-41 (1901)). 

The State of Mississippi is asserting exactly that: that the health and prosperity of 

the State is jeopardized by the fiscal burden of the Directive. 

The defendants next try to evade the special solicitude recognized in Massa- 

chusetts by claiming that immigration is different. Specifically, they declare that 

because the federal government enjoys plenary powers in immigration, all of the 

sovereign interests at stake in immigration “belong to the federal government, not 

Mississippi.” Def. Br. 36. The Supreme Court has never suggested anything close 

to this. Indeed, particularly with respect to the burdens caused by illegal immigra- 

tion, the State has numerous quasi-sovereign interests: 

[U]nchecked unlawful migration might impair the State’s economy 

generally, or the State’s ability to provide some important service. 

Despite the exclusive federal control of this Nation’s borders, we can- 

not conclude that the States are without any power to deter the influx 

of persons entering the United States against federal law, and whose 

numbers might have a discernible impact on traditional state con- 

cerns. 
 

Plyler, 457 U.S. at 228 n.23 (emphasis supplied). As the Supreme Court has made 

clear, those quasi-sovereign interests adhere “despite the exclusive federal control 

of this Nation’s borders.” Id. Indeed, “the naturalization power was given to Con- 
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gress not to abrogate States’ power to exclude those they did not want, but to vin- 

dicate it.” Arizona, 132 S. Ct. 2512 (Scalia, J., concurring and dissenting). 

In summary, the special solicitude that must be afforded a state in standing 

analysis applies here. The State of Mississippi has alleged significant fiscal injury- 

in-fact resulting from the specific illegal aliens who have been permitted to remain 

in the State because of the Directive. The Article III requirements of standing are 

clearly satisfied. 

 

F. Prudential Considerations Support the State’s Standing. 
 

 

Finally, the defendants assert that a prudential limitation on standing bars 

Mississippi from invoking this Court’s jurisdiction. Specifically, they claim (with- 

out any support) that the States fall outside of the “zone of interest” that is protect- 

ed by federal immigration laws. Def. Br. 38.  But the defendants’ assertion cannot 

be squared with the legislative history and intent of the Illegal Immigration Reform 

and Immigrant Responsibility Act (IIRIRA) of 1996, Pub. L. 104-208, in which the 

relevant statutory provisions (8 U.S.C. §§ 1225(a)(1), (a)(3), and (b)(2)) were in- 

cluded. More than any other omnibus immigration bill in the twentieth century, 

IIRIRA was intended to protect the interests of the States and reduce the burden 

that illegal immigration imposed upon the States. 

As the Tenth Circuit has observed, “in the months following the enactment 
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of [8 U.S.C.] § 1252c, Congress passed a series of provisions designed to encour- 

age cooperation between the federal government and the States in the enforcement 

of federal immigration laws.” United States v. Vasquez-Alvarez, 176 F.3d 1294, 

1300 (10th Cir. 1999). The Senate Report accompanying IIRIRA clearly spelled 

out Congress’s objective of encouraging the States to cooperate with the federal 

government in immigration enforcement, in order to achieve the objectives of the 

Immigration and Nationality Act (INA): 

Effective immigration law enforcement requires a cooperative effort 

between all levels of government. The acquisition, maintenance, and 

exchange of immigration-related information by State and local agen- 

cies is consistent with, and potentially of considerable assistance to, 

the Federal regulation of immigration and the achieving of the pur- 

poses and objectives of the Immigration and Nationality Act. 
 

Sen. Rep. No. 104-249, 104th Cong., 2d Sess. 19-20 (1996) (emphasis supplied). 

Multiple provisions of IIRIRA make clear that Congress was intent upon protect- 

ing the interests of the States. 

First and most importantly, Congress created a federal statutory structure to 

accommodate state and law enforcement efforts in the provision that would be cod- 

ified at 8 U.S.C. § 1373. Congress placed the executive branch under a statutory 

obligation to respond to all state and local inquiries: 

Obligation to respond to inquiries 
The Immigration and Naturalization Service shall respond to an in- 

quiry by a Federal, State, or local government agency, seeking to veri- 

fy or ascertain the citizenship or immigration status of any individual 

within the jurisdiction of the agency for any purpose authorized by 
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law, by providing the requested verification or status information. 
 

8 U.S.C. § 1373(c) (emphasis supplied). The Supreme Court recognized the im- 

portance of this provision in Arizona, observing that Congress made ICE 

compliance with state requests for immigration status verification mandatory: 

“Congress has obligated ICE to respond to any request made by state officials for 

verification of a person’s citizenship or immigration status.” Arizona, 132 S. Ct. at 

2508. The Court also noted that Congress created the Law Enforcement Support 

Center (LESC) to respond to such requests from state and local officials around the 

clock: 

ICE’s Law Enforcement Support Center operates “24 hours a day, 

seven days a week, 365 days a year” and provides, among other 

things, “immigration status, identity information and real-time 

assistance to local, state and federal law enforcement agencies.’ 

LESC responded to more than one million requests for information in 

2009 alone.” 
 

Id. (citations omitted). Through the enactment of 8 U.S.C. § 1373, Congress as- 

sured states that the federal government would be obligated to provide such assis- 

tance to state programs that involved immigration status inquiries. This demon- 

strates clearly that state interests are protected by the INA. 

Second, consistent with this objective of facilitating cooperation with the 

states in immigration enforcement, IIRIRA also included the provisions codified at 

8 U.S.C. § 1357(g). These provisions allowed the federal government to enter into 

written agreements with the States allowing state officers “to perform the function 
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of an immigration officer in relation to the investigation, apprehension, or deten- 

tion of aliens in the United States ….” 8 U.S.C. § 1357(g)(10). However, Con- 

gress also made clear that the States did not need to enter into such a formal 

agreement to communicate with the federal government “regarding the immigra- 

tion status of any individual,” 8 U.S.C. § 1357(g)(10)(A), or “otherwise to cooper- 

ate with the Attorney General in the identification, apprehension, detention, or re- 

moval   of   aliens   not   lawfully   present   in   the  United   States.”      8   U.S.C. 

§ 1357(g)(10)(B). 

 

Third, a few weeks before the enactment of IIRIA, Congress amended the 

INA to specifically declare its concern that immigration was depleting the States’ 

fiscal resources.  “Despite the principle of self-sufficiency, aliens have been apply- 

ing for and receiving public benefits from Federal, State, and local governments at 

increasing rates.” 8 U.S.C. § 1601(1); Pub. L. 104-193, 110 Stat. 2260 (Aug. 22, 

1996). Given this express statement that Congress inserted into the INA, it is diffi- 

cult to accept the defendants’ claim that the INA’s zone of interest does not en- 

compass the fiscal interests of the states. 

In addition to these 1996 provisions of law designed to protect and assist the 

States, Congress had already launched the State Criminal Alien Assistance Pro- 

gram (SCAAP) to reimburse states for a portion of the costs of incarcerating illegal 

aliens who violate state or local criminal laws.  The SCAAP program was enacted 
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as part of the Violent Crime Control and Law Enforcement Act of 1994, Pub. L. 

103-322, and codified within the INA at 8 U.S.C. § 1231(i).
20 

From fiscal year 

1995 through fiscal year 2009, a total of more than $5 billion in SCAAP funding 

was distributed to states and localities.
21 

The purpose of SCAAP is self-evident: 

alleviating the fiscal burden that illegal immigration imposes on state and local 

governments. To assert that the fiscal interests of the States are not within the zone 

of interest of the INA is to be blind to the existence of SCAAP. 

In summary, “[c]onsultation between federal and state officials is an im- 

portant feature of the immigration system.” Arizona, 132 S. Ct. at 2508. The im- 

migration system has been tailored to serve the vital interests of the States, as well 

as the interests of the federal government. “The pervasiveness of federal regula- 

tion does not diminish the importance of immigration policy to the States.” Id. at 

2500. For the defendants to assert otherwise is to ignore IIRIRA, Congress’s ex- 

pressed intentions, and the Supreme Court’s statements on the subject. According- 

ly, it is clear that the fiscal and other interests of the States are within the zone of 

 

 
 

 

 

20 
See Bureau of Justice Assistance, State Criminal Alien Assistance Program (SCAAP): Updat- 

ed Requirements for Fiscal Year 2014 at 1 (available at https://www.bja.gov/Funding/- 

14SCAAP_Guidelines.pdf). 

21 
Karma Ester, Congressional Research Service, Immigration: Frequently Asked Questions on 

the State Criminal Alien Assistance Program (SCAAP) (Sept. 25, 2009) (available at 

http://assets.opencrs.com/rpts/RL33431_20090925.pdf). 
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II. THE ICE OFFICERS’ CLAIMS ARE RIPE. 

 

The defendants do not dispute the district court’s determination that the ICE 

officer plaintiffs possess the requisite standing and injury-in-fact “by virtue of be- 

ing compelled to violate a federal statute upon pain of adverse employment ac- 

tion.” ROA.874. Instead, they repeat some of the same arguments that they made 

unsuccessfully below, now casting those arguments as questions of ripeness, rather 

than standing.
23 

Their argument is simply that the plaintiff ICE officers have a 

choice either to violate federal law or to be disciplined for disobeying orders, and 

that if the plaintifs choose the former, they won’t be injured: “Plaintiffs … suffer 

no comparable, irremediable injury if they comply with the DHS policy.” Def. Br. 

52. Therefore, the defendents contend, the case only becomes ripe when the ICE 

officers disobey orders and endure the adverse employment actions that would fol- 

 
 

 

22 
One wonders who the defendants suppose fall within the INA’s zone of interest. Regardless, it 

is clear that two groups of U.S. citizens have the strongest claim to be within the INA’s zone of 

interest: taxpayers who bear the burden of illegal immigration, and employees who lose their 

jobs or see their wages depressed because of illegal immigration. The fiscal interests of Missis- 

sippi taxpayers clearly fall within the first category – particularly since the vast majority of the 

fiscal burden of illegal immigration is felt at the state level, not at the federal level. Martin & 

Ruark, supra n.6, at 1 (“the bulk of the [$113 billion a year] costs – some $84 billion – are ab- 

sorbed by state and local governments.”). 

23 
The defendants now concede that the threat of “potential employment-related sanction” is suf- 

ficient to “support the plaintiff immigration officers’ standing.” Def. Br. 78. 
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low. Id. at 53. In making this argument, the defendants ignore multiple precedents 

to the contrary, as explained below. They also fail to address the district court’s 

analysis of the issue. 

 

A. A Claim is Ripe for Judicial Review Where the Threat of 

Harm Is Impending. 
 

 

The district court held that the ICE officers’ claims were “fit for judicial re- 

view” under the rubric established in Abbott Labs. v. Gardner, 387 U.S. 136, 148- 

49 (1967)). There, as in the instant case, it was not necessary for plaintiffs to be 

penalized or prosecuted for the case to be ripe. As the district court put it: 

The Supreme Court held that the issues presented were ‘appropriate 

for judicial resolution at this time’ because ‘the issue tendered was a 

purely legal one,’ and ‘the impact of the regulations upon the petition- 

ers [was] sufficiently direct and immediate.’ [Abbott Labs., 387 U.S.] 

at 148, 152. The Supreme Court allowed the petitioners to pursue re- 

lief under the Declaratory Judgment Act even though none of them 

had been prosecuted for failure to comply with the challenged regula- 

tions. Id. at 152-154. 
 

ROA.954.  Accordingly, the district court held that the instant case was ripe even 

though the ICE officers had not yet been punished for disobeying the Directive. 

The defendants attempt to distinguish Abbott Labs by suggesting that the 

plaintiffs in that case faced substantial “compliance costs” if they did not disobey 

the challenged regulation, and it was these costs that made the case appropriate for 

pre-enforcement review.   Def. Br. 52.   But that is not what the Supreme Court 
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held. Indeed, the Abbott Labs Court responded to the government’s argument on 

this point and took pains to clarify that it was not the compliance costs that made 

the case ripe. Abbott Labs., 387 U.S. at 153-54. Rather, the Court stated, it was 

three other factors that made the case suitable for adjudication: “the regulation is 

directed at them in particular; it requires them to make significant changes in their 

everyday business practices; if they fail to observe the Commissioner’s rule they 

are quite clearly exposed to the imposition of strong sanctions.” Id. at 154. The 

same three factors are present in the instant case. The Directive is directed at the 

ICE officers in particular; it requires them to make significant changes in their eve- 

ryday practices; and if they fail to obey the Directive they are quite clearly exposed 

to the imposition of strong sanctions. 

Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568 (1965), is also di- 

rectly relevant here: “‘One does not have to await the consummation of threatened 

injury to obtain preventive relief. If the injury is certainly impending, that is 

enough.’ Nothing would be gained by postponing a decision, and the public inter- 

est would be well served by a prompt resolution of the constitutionality of [the] 

scheme.” Thomas, 473 U.S. at 581-82 (quoting Regional Rail Reorganization Act 

Cases, 419 U.S. 102, 143 (1974)). The district court relied on this Supreme Court 

holding as well: “The Court finds the present situation analagous to that presented 

in Gardner.  …  These causes of action present primarily legal issues that are the 
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appropriate matter of a declaratory judgment action.” ROA.954-955. The defend- 

ants do not even mention Thomas in their brief, much less explain why the district 

court’s application of that precedent to the instant case might be incorrect. 

Perhaps most importantly, this Court’s decision in Texas v. United States 

speaks directly to the ripeness question in the instant case. Indeed, the situation in 

Texas was very similar to this one. The plaintiff State sued the federal govern- 

ment, alleging that certain procedures promulgated by the Secretary of the Interior 

regarding tribal gambling would violate the State’s constitutional rights under the 

Eleventh Amendment. However, the State sued prior to suffering any manifest in- 

jury under those procedures. The federal government argued there, as they do 

here, that the State had to submit itself to the procedures before the case could be- 

come ripe. 497 F.3d at 495-96. 

In rejecting the federal government’s argument, this Court began by pointing 

out the doctrinal differences and overlap between standing and ripeness: 

The standing and ripeness doctrines flow largely from Article III of 

the Constitution, which limits the federal judicial power to the resolu- 

tion of cases and controversies. Valley Forge Christian Coll. v. Ams. 

United for Separation of Church and State, Inc., 454 U.S. 464, 471 

(1982) (discussing the underpinnings of standing doctrine). In general 

terms, standing is concerned with whether a proper party is bringing 

suit, while ripeness is concerned with whether the suit is being 

brought at the proper time. See Elend v. Basham, 471 F.3d 1199, 

1205 (11th Cir. 2006). However, the doctrines often overlap in prac- 

tice, particularly in an examination of whether a plaintiff has suffered 

a concrete injury, see id. at 1205, and our injury-in-fact analysis draws 

on precedent for both doctrines. 
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Id. at 496. There, as here, the question was whether the plaintiff had suffered suf- 

ficient injury-in-fact for the purposes of ripeness and standing. 

The Texas court concluded that where the plaintiff was challenging the au- 

thority of the Secretary’s to establish the policy in the first place, and the plaintiff 

was regulated by that policy, an Article III court need not wait to adjudicate the 

matter. Id. at 497 (“Because Texas challenges the Secretary’s authority to under- 

take this process, Texas has alleged a sufficient injury for standing purposes.”). 

The court drew support from the Supreme Court’s statement on the subject in 

Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992): 

When the suit is one challenging the legality of government action or 

inaction … [and] the plaintiff is himself an object of the action (or 

forgone action) at issue ..., there is ordinarily little question that the 

action or inaction has caused him injury, and that a judgment prevent- 

ing or requiring the action will redress it. 
 

Id. at 561-62; see Texas, 497 F.3d at 498 (emphasis added). That is exactly the sit- 

uation here: the plaintiff ICE officers are challenging the legality of the govern- 

ment action, and the plaintiffs are themselves the object of the action; consequently 

“there is ordinarily little question that the action … has caused [them] injury, and 

that a judgment preventing … the action will redress it.” Lujan, 504 U.S. at 561- 

62. 

The district court also cited extensive case law supporting the rule that a 

plaintiff challenging a regulation need not suffer punishment for violating the regu- 
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lation in order for there to be injury-in-fact. ROA.875-877. This case law is rele- 

vant to both ripeness and standing doctrines; as noted above, “injury-in-fact analy- 

sis draws on precedent for both doctrines.” Texas, 497 F.3d at 496. Some of most 

salient cases cited by the district court are as follows: 

 The Supreme Court in Doe v. Bolton found that physicians had 

suffered sufficient injury-in-fact when they challenged an abor- 

tion law, even though no threat of prosecution had been made 

against them. 410 U.S. 179, 188 (1973). 
 

 This Court found in KVUE v. Moore that a television broad- 

caster had suffered sufficient injury-in-fact to challenge a stat- 

ute prescribing rates that television stations could charge to po- 

litical advertisers, even though the broadcaster had not been 

threatened with prosecution. 709 F.2d 922, 926 (5th Cir. 1983). 
 

 The Eighth Circuit held in Gray v. City of Valley Park that a 

plaintiff business owner had standing to challenge an ordinance 

prohibiting employers from knowingly employing unauthorized 

aliens, even though the plaintiff did not employ any such person 

at the time:  “Where a plaintiff alleges an intention to engage in 

a course of conduct that is clearly proscribed by statute, courts 

have found standing to challenge the statute, even absent a spe- 

cific threat of enforcement.” 567 F.3d 976, 985 (8th Cir. 2009) 

(citing Lake Carriers’ Ass’n v. MacMullen, 406 U.S. 498, 507 

(1972)). 
 

 Similarly, the Eighth Circuit held that unions and union offi- 

cials had standing to challenge anti-picketing statutes, even 

though no one had been arrested or prosecuted. United Food & 

Commercial Workers International Union v. IBP, Inc., 857 F.2d 

422, 424, 427-28 (8th Cir. 1988). 
 

Applying these precedents to the instant case, the district court concluded: 

 

Plaintiffs face the threat of disciplinary action if they engage in this 

intended course of conduct and violate the commands of the Directive 
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by arresting or issuing an NTA to a Directive-eligible alien. … There 

is “no question” that the ICE Agent Plaintiffs have sufficient standing 

as plaintiffs under these circumstances: the Directive and the Morton 

Memorandum are specifically directed at the ICE Agent Plaintiffs; the 

Directive and the Morton Memorandum require them to make signifi- 

cant changes in the way they carry out their duties; and if they fail to 

comply with the Directive and the Morton Memorandum they will be 

exposed to adverse employment consequences. 
 

ROA.877 (quoting Abbott Labs., 387 U.S. at 154).  The defendants completely fail 

to answer the district court’s application of this case law to the instant case.
24

 

It is axiomatic that a plaintiff need not be punished for violating the regula- 

tion that he is challenging in order for his case to be justiciable. “Public policy 

should encourage a person aggrieved by laws he considers unconstitutional to seek 

a declaratory judgment against the arm of the state entrusted with the state’s en- 

forcement power, all the while complying with the challenged law, rather than to 

deliberately break the law and take his chances in the ensuing suit or prosecution.” 

Mobil Oil Corp. v. Attorney Gen., 940 F.2d 73, 75 (4th Cir. 1991); see also Brandt 

v. Village of Winnetka, Ill., 612 F.3d 647, 649-50 (7th Cir. 2010) (pre-enforcement 

challenges can meet standing requirements; prospective injury need not be certain). 

 
 

 

24 
The defendants also misrepresent the nature of the ICE officers’ asserted injury-in-fact. At 

one point, the defendants suggest that the officers rely on the concept of injury stemming from 

the violation of one’s oath, citing cases on the subject. Def. Br. 53. While this was one of mul- 

tiple forms of injury-in-fact that the plaintiffs presented to the district court, the court rejected it 

and found sufficient injury-in-fact in the compulsion to break federal law upon pain of adverse 

employment action. ROA.868-872; ROA.874-878. The ICE officers have not advanced that 

theory of injury-in-fact since then. 
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B. The Defendants Fail to Apply the Test for Ripeness, Which 

the ICE Officer Plaintiffs’ Claims Easily Satisfy. 
 

 

In claiming that this case is not ripe, the defendants fail to apply the appro- 

priate test recognized by this Court. In Texas, this Court explained the purpose of 

the ripeness doctrine: 

“[The] basic rationale [of the ripeness doctrine] is to prevent the 

courts, through avoidance of premature adjudication, from entangling 

themselves in abstract disagreements over administrative policies, and 

also to protect the agencies from judicial interference until an admin- 

istrative decision has been formalized and its effects felt in a concrete 

way by the challenging parties.” 
 

Texas, 497 F.3d at 498 (quoting Abbott Labs., 387 U.S. at 148-49). Here, the ad- 

ministrative decision to implement the Directive was formalized on June 15, 2012 

– more than two years ago. Its effects have been felt in a concrete way by the ICE 

officers, who have had to labor under it and violate federal law on a regular basis, 

under threat of workplace punishment. The description of a case that is ripe for ad- 

judication is clearly applicable here. 

In Texas, this Court went on to describe its three-prong test for determining 

when a challenge to the authority of a federal executive agency is ripe: 

A challenge to administrative regulations is fit for review if (1) the 

questions presented are “purely legal one[s],” (2) the challenged regu- 

lations constitute “final agency action,” and (3) further factual devel- 

opment would not “significantly advance [the court’s] ability to deal 

with the legal issues presented.” 
 

Id. at 498-99 (quoting Nat’l Park Hospitality Ass’n v. Dep’t of Interior, 538 U.S. 
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803, 812 (2003)). All three criteria are plainly met here. The parties agree that this 

case present a purely legal question. It is also clear that further factual develop- 

ment would not alter the adjudication of the legal claims raised by the ICE-officer 

plaintiffs. 

The only criterion that warrants any discussion is the second one – the ques- 

tion of final agency action. That is because the defendants chose not to follow the 

formal rule-promulgation process defined in the Administrative Procedure Act 

(APA) and instead issued the Directive by executive decree.
25 

However, the dis- 

trict court below specifically ruled on this question when addressing the plaintiffs’ 

APA challenge. The district court held that “the Directive and related provisions 

of the Morton Memorandum constitute ‘final agency action’ for which judicial re- 

view is available.” ROA.962. The district court reached this conclusion by noting 

that DHS had already begun granting deferred action to Directive beneficiaries; 

therefore the court concluded that “the Directive and related provisions of the Mor- 

ton Memorandum are not ‘merely tentative or interlocutory’ in nature.” ROA.961 

(quoting Bennett v. Spear, 520 U.S. 154, 177-78 (1997)).  The court also based its 

 
 

 

25 
In addition to their challenge based on the Directive’s violation of 8 U.S.C. § 1225, the plain- 

tiffs also challenged the Directive as being issued without following the rule-making procedures 

required by the APA. See ROA.120-122 (¶¶ 110-16). The district court agreed with the sub- 

stance of the plaintiffs’ APA challenge, but stopped short of ruling that the plaintiffs were likely 

to succeed on the merits because of the “remaining jurisdictional issues before the court.” 

ROA.962. 
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finding on the fact that “[l]egal consequences flow from a grant of deffered ac- 

tion.” ROA.962. In any event, the defendants have not cross-appealed the district 

court’s holding that the Directive and Morton Memorandum constitute final agen- 

cy action. Consequently, all three prongs of the ripeness test identified by this 

Court in Texas are met. 

The Texas Court also listed an “additional consideration” in addition to the 

three mandatory criteria for determining ripeness in a case such as this: “‘whether 

resolution of the issues will foster effective administration of the statute.’” Texas, 

497 F.3d at 499 (quoting Merchs. Fast Motor Lines, Inc. v. ICC, 5 F.3d 911, 920 

(5th Cir. 1993)). The Texas Court held that “resolution of this issue now will give 

both the Secretary and Congress significant guidance into how [the Act’s] provi- 

sions may be administered in the particular situation addressed in this case.” Id. 

The same can accurately be said here. There is great disagreement between the ex- 

ecutive branch and Congress about whether the Directive is consistent with the 

federal law and with the Constitution. Indeed, on June 5, 2013, a few weeks after 

the district court issued its order, the House of Representatives considered an 

amendment to strip all funding of the implementation of the Directive and Morton 

Memorandum from the DHS appropriations bill. As the sponsor of the amendment 

stated, 

I have in my hand the decision handed down by the … northern dis- 

trict of Texas. … [T]he President does not have the authority to 
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waive immigration law, nor does he have the authority to create it out 

of thin air, and he’s done both with these [DACA and] Morton memos 

in this respect. 
 

159 Cong. Rec. H3209 (June 5, 2013) (statement of Rep. King-IA).  The amend- 

ment passed by a vote of 224-201.  159 Cong. Rec. H3222 (June 6, 2013) (vote on 

H. Amdt. 136 to H.R. 2217).  Resolution of this issue now will give the executive 

branch guidance regarding whether the Directive is in conflict with 8 U.S.C. 

§ 1225 and the APA.  It will also give Congress a definitive answer as to whether 

the executive branch has exceeded its authority. 

It should also be noted that the Texas Court rejected an argument very simi- 

lar to the one made by the defendants in the case at bar. The federal government in 

Texas based its ripeness challenge on what the Court described as “the mistaken 

belief that Texas’s alleged injury is the speculative harm that could result if the 

Secretary were ultimately to approve gaming procedures for Kickapoo land.” 497 

F.3d at 499. But speculation about what might happen if the allegedly unlawful 

federal procedures were implemented was unnecessary. “[T]his is incorrect, as 

Texas claims present injury from submission to an invalid agency process, regard- 

less whether the Secretary ultimately allows gaming on Kickapoo land.” Id. (em- 

phasis added). Similarly, in the instant case, the ICE agents claim present injury 

from submission to an invalid and unlawful agency directive, regardless of whether 

the agency ultimately disciplines then for disobeying orders in the future. 

 
 

 
6223908.9/SP/26841/0101/091014 

-37- 



Case: 14-10049 Document: 00512764279 Page: 51 Date Filed: 09/10/2014 
 

 

 

 

 
 

Finally, the Texas Court explained that the concept of injury-in-fact in the 

ripeness context includes “legal harms:” 

The Supreme Court has found hardship to inhere in legal harms, such 

as the harmful creation of legal rights or obligations; practical harms 

on the interests advanced by the party seeking relief; and the harm of 

being “force[d]… to modify [one’s] behavior in order to avoid future 

adverse consequences.”  Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 

726, 734 (1998). Texas faces this third type of harm. 
 

Texas, 497 F.3d at 499. The ICE officer plaintiffs in the instant case also face this 

third type of harm. They are being forced to modify their behavior (and violate the 

federal laws that they previously followed) in order to avoid future adverse conse- 

quences. 

The Texas holding directly refutes the defendants’ contention that the case is 

not ripe until those adverse consequences (to the officers) occur. The three-prong 

test is clearly satisfied, as is this Court’s additional consideration under Texas. Ac- 

cordingly, the district court’s holding that the ICE-agent plaintiffs’ claim is ripe 

should be affirmed. 

 

III. CSRA PRECLUSION DOES NOT APPLY. 

 

As explained in the plaintiffs’ opening brief, the fact that the Civil Service 

Reform Act (CSRA) generally precludes the adjudication of employment disputes 

concerning adverse employment actions against particular employees has little 

bearing on the case at bar.  That is because this is not an employment dispute, and 

 

 

 
6223908.9/SP/26841/0101/091014 

-38- 



Case: 14-10049 Document: 00512764279 Page: 52 Date Filed: 09/10/2014 
 

 

 

 

 
 

no adverse employment action has yet occurred. It is a statutory and constitutional 

challenge to an unlawful national policy that compels federal law enforcement of- 

ficers to violate federal law. As such, it falls outside of the four corners of the 

CSRA. 

The CSRA’s text makes abundantly clear that it only applies to challenges to 

adverse employment actions that have already occurred or have been formally 

proposed against an employee. 5 U.S.C. §§ 1214(a)(1)(A), 1214(b)(1)(A), 

7503(b), 7512, 7532(c), 7542. Indeed, it is impossible to even determine which 

CSRA track is appropriate until one knows what the challenged adverse employ- 

ment action is. Elgin v. Dep’t of Treasury, 132 S. Ct. 2126, 2137 (2012) (“[T]he 

CSRA makes MSPB jurisdiction over an appeal dependent only on the nature of 

the employee and the employment action at issue.”). In attempting to address this 

weakness in their preclusion argument, the defendants offer several theories that 

would expand the preclusive effect of the CSRA well beyond the terms of the 

CSRA itself. 

 

A. Congress Did Not Intend to Shield Executive Agencies from 

Judicial Review. 
 

 

The defendants’ first theory is that the CSRA precludes the plaintiffs’ law- 

suit because it requires the plaintiffs to go ahead and disobey orders and then 

“await final agency action before having access to the CSRA remedial scheme.” 
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Def. Br. 62-63. The defendants do not cite any provision of the CSRA in support 

of this theory, because there is no such provision. Nor do they cite any case law 

concerning the CSRA. All that they can muster in support of their theory is the 

Supreme Court’s pre-CSRA view that preliminary injunctions were disfavored in 

personnel disputes. See id. at 63 (citing Sampson v. Murray, 415 U.S. 61, 83-84 

(1974)). That, of course, bears little relevance to the case at bar. 

There are two fatal flaws in the defendants’ theory. The first is that it dis- 

torts the purpose of the CSRA, which was principally to prevent “a double layer of 

judicial review” that wasted judicial resources. Elgin, 132 S. Ct. at 2135. The de- 

fendants’ theory would generate more adverse employment actions, by forcing 

federal employees in the plaintiffs’ situation to disobey orders in order to create an 

adverse employment action for the CSRA to adjudicate. That cannot have been 

Congress’s intent in enacting the CSRA. The defendants’ theory is also circular – 

that the CSRA requires the ICE agents to manufacture an adverse employment ac- 

tion so that the CSRA can have preclusive effect over that action. 

The second flaw with the defendants’ theory is that it ignores the rule recog- 

nized in Whitman v. Department of Transportation, 547 U.S. 512 (2006), that not 

every suit where the plaintiff is a federal employee and the defendant is a federal 

agency constitutes an employment dispute covered by the CSRA. If a case does 

not involve a manifest adverse employment action falling within the boundaries of 
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the CSRA, then district courts retain their jurisdiction under 28 U.S.C. § 1331: 

 

Another statute, however – a very familiar one – grants jurisdiction to 

the federal courts over ‘all civil actions arising under the Constitution, 

laws, or treaties of the United States.’ 28 U.S.C. § 1331. The ques- 

tion, then, is not whether 5 U.S.C. § 7121 confers jurisdiction [on the 

federal courts], but whether § 7121 (or the CSRA as a whole) removes 

the jurisdiction given to the federal courts …. 

Whitman v. Department of Transportation, 547 U.S. at 513-14 (citing Verizon Md. 

Inc. v. Public Serv. Comm’n, 535 U.S. 635, 642 (2002)); Plasai v. Mineta, 212 F. 

App’x 287, at *12-13 (5th Cir. 2006). If there is a personnel action that has been 

taken against an employee, and both the action and employee are covered by the 

CSRA, then CSRA preclusion applies. If not, then the district court’s jurisdiction 

provided by 28 U.S.C. § 1331 and the APA remains in place. 

In response, the defendants simply declare that Whitman did not hold “that 

federal question jurisdiction is available whenever the CSRA fails to afford a rem- 

edy.” Def. Br. 45. But that is not the plaintiffs’ argument. The argument is that 

the CSRA only removes federal question jurisdiction that would otherwise exist if 

the matter in question falls within the four corners of the CSRA. That is precisely 

what the Whitman Court held. Because the CSRA does not even mention possible, 

future adverse employment actions, the CSRA does not apply in the instant case. 

Therefore the district court’s federal question jurisdiction remains in place. 

The defendants’ next argument is even more tenuous. They suggest that 

“Congress intended that no remedy be provided” in cases such as this. Def. Br. 63. 
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However, the only support they can find for such a statement is completely inappo- 

site – the Supreme Court’s unremarkable point in United States v. Fausto, 484 U.S. 

439, 448-49 (1988), that certain types of employees are not covered by the CSRA 

and therefore do not have access to its procedural protections. It is implausible that 

Congress intended to deprive Article III courts of jurisdiction to review allegations 

that an executive agency is lawlessly defying the express statutory commands of 

Congress, especially when the plaintiffs with the strongest imaginable standing 

bring the challenge. Instead, “‘judicial review of a final agency action by an ag- 

grieved person will not be cut off unless there is persuasive reason to believe that 

such was the purpose of Congress.’” Whitman, 547 U.S. at 513 (quoting Abbott 

Labs., 387 U.S. at 140); see also Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 

251 (1984) (“It is difficult to believe that Congress would, without comment, re- 

move all means of judicial recourse for those injured by illegal conduct.”). All the 

more so when the final agency action is an attempt to defy the express command of 

Congress itself. To foreclose access to the Article III courts “would make the [de- 

fendants] freewheeling agencies meting out their brand of justice” without regard 

for the law. Oestereich v. Selective Service System Local Board No. 11, 393 U.S. 

233, 237 (1968). 
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B. The Defendants Ignore Elgin’s Limiting Language. 
 

 

The defendants rest their CSRA preemption argument principally on the Su- 

preme Court’s holding in Elgin, where the Supreme Court held that review of an 

adverse employment action involving a constitutional challenge to a statute fell 

within the CSRA’s exclusive scheme. Def. Br. 67-70; Elgin, 132 S. Ct. at 2133- 

34. 

But the defendants completely fail to acknowledge the decisive limiting fac- 

tor identified by the Court in Elgin – the fact that the plaintiffs were seeking the 

kind of individualized, employment-related relief that the MSPB routinely provid- 

ed. At the end of the opinion, the Court stated the following: 

A challenge to removal is precisely the type of personnel action regu- 

larly adjudicated by the MSPB and the Federal Circuit within the 

CSRA scheme. Likewise, reinstatement, backpay, and attorney’s fees 

are precisely the kinds of relief that the CSRA empowers the MSPB 

and the Federal Circuit to provide. … Far from a suit wholly collat- 

eral to the CSRA scheme, the case before us is a challenge to CSRA- 

covered employment action brought by CSRA-covered employees re- 

questing relief that the CSRA routinely affords. 
 

Id. at 2140 (emphasis supplied). The plaintiffs in this case are seeking none of 

these things that the MSPB routinely affords; they are seeking a nationwide injunc- 

tion barring further implementation of an illegal policy. This is “a suit wholly col- 

lateral to the CSRA scheme.” Id. As the Elgin Court itself made clear, its exclu- 

sivity holding does not apply in a case such as this.  The defendants do not even 
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acknowledge this aspect of the Elgin holding. 

 
 

C. The Defendants Fail to Distinguish Devine. 
 

 

The plaintiffs’ opening brief describes a case very similar to the instant one, 

in which a federal employees’ union sued the Office of Personnel Management 

(OPM) alleging that regulations promulgated by the OPM violated a House Joint 

Resolution. There, as here, the defendant agency argued that the district court 

lacked jurisdiction because of CSRA preclusion. The court rejected the CSRA 

preclusion claim, explaining its holding as follows: 

Here, however, the Court is not confronted with the sort of controver- 

sy falling neatly within the CSRA’s scheme. This is not the typical 

sort of labor altercation between a federal employee and his federal 

employer. Nor is this an action alleging by way of a grievance, ad- 

verse action or unfair labor practices, that a federal agency has violat- 

ed either a provision of a collective bargaining agreement or one of its 

own regulations, or that the agency has infringed on the collective 

bargaining rights of the union. Rather, this is a traditional rule- 

making challenge brought under the APA by a party aggrieved by 

agency action, 5 U.S.C. § 702, alleging that the OPM’s rules are “ar- 

bitrary, capricious, an abuse of discretion, or otherwise not in accord- 

ance with law” under 5 U.S.C. § 706(2)(A). 

Nat’l Treasury Employees Union v. Devine, 577 F. Supp. 738, 745 (D.D.C. 1983). 

The court’s words describe the instant case perfectly. 

In response, the defendants offer a trifling distinction: the lawsuit in Devine 

was brought by a union, not by employees. Def. Br. 66. But of course this distinc- 

tion is immaterial.  The CSRA’s preclusive effect extends to union actions as well 
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as those brought by individual employees. AFGE v. Sec’y of the Air Force, 716 

F.3d 633, 638 (D.C. Cir. 2013). Indeed, if this distinction mattered, otherwise- 

precluded claims could simply be brought by the relevant union to circumvent the 

CSRA’s preclusive effect. In short, the defendants have offered no coherent ex- 

planation of why the reasoning in Devine does not apply in the instant case. 

 

D. Many Courts Have Found Similar Lawsuits Not Precluded. 
 

 

The defendants claim that the CSRA deprives Article III courts of jurisdic- 

tion over virtually all statutory or constitutional claims by federal employees chal- 

lenging federal policies, where the employees have not yet violated those policies 

to trigger adverse employment actions. However, the plaintiffs’ opening brief pre- 

sented twelve post-CSRA cases similar to the instant one in which Article III 

courts assumed original jurisdiction to hear the matter. Pl. Br. 25-27. In each case, 

the court(s) recognized their jurisdiction to adjudicate constitutional or statutory 

claims by federal employees challenging their employers’ policies, prior to any ad- 

verse employment action. In several, the courts expressly rejected CSRA preclu- 

sion claims. Devine, 577 F. Supp. at 745; Griffith v. Federal Labor Relations Au- 

thority, 842 F.2d 487, 494-95 (D.C. Cir. 1988); Brunton v. United States, 518 F. 

Supp. 223 (S.D. Ohio 1981). If the defendants were correct, then all of these cases 

would have been precluded. 
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The defendants’ response is simply that the cited cases predate Elgin, and 

some predate Fausto – which somehow makes the cases irrelevant. Def. Br. 69-70. 

The defendants do not provide any further explanation. Regardless, their response 

falls short, because the Elgin and Fausto opinions did not purport to narrow the re- 

view powers that Article III courts had been exercising alongside the CSRA. 

In Elgin, the question before the Court was simply whether CSRA exclusivi- 

ty extended to cases where a plaintiff “challenges an adverse employment action 

by arguing that a federal statute is unconstitutional.” 132 S. Ct. at 2130. The 

Court said that it did.
26 

However, the Elgin Court limited its holding to the 

CSRA’s “‘comprehensive system for reviewing personnel action taken against fed- 

eral employees.’” Id. (quoting Fausto, 484 U.S. at 455) (emphasis supplied). 

Where there is no specific employment action at issue, because none has yet oc- 

curred, the CSRA’s exclusivity does not apply. Moreover, as noted above, the El- 

gin Court also indicated that its holding did not cover “suit[s] wholly collateral to 

the CSRA scheme.” Id. at 2140. The holding was limited to “challenge[s] to 

CSRA-covered employment action[s] brought by CSRA-covered employees re- 

questing relief that the CSRA routinely affords.” Id. That description does not ap- 

 
 

 

 

26 
The instant case is not a challenge to a federal statute. It is a challenge to an agency action in 

defiance of federal statute and the APA. The Elgin holding may be of limited applicability for 

this reason as well. 
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ply to the instant case. It, and the twelve others cited by the plaintiffs, are “suit[s] 

wholly collateral to the CSRA scheme.” Id. at 2140. As such, the jurisdiction as- 

serted by the courts was not rendered invalid by Elgin. 

It is even less clear how the defendants imagine that Fausto applies to the 

twelve cited cases. Fausto concerned the narrow question of whether CSRA ex- 

clusivity applied to claims brought by nonpreference members of excepted ser- 

vices. Fausto, 484 U.S. at 443-44. The Court held that it did apply to such em- 

ployees. That narrow holding is irrelevant to the twelve cited cases, as well as to 

the instant case, which does not involve such employees. In summary, the defend- 

ants have failed to explain how so many Article III courts across the country could 

assume jurisdiction over statutory and constitutional challenges to executive poli- 

cies where no adverse employment action had yet occurred. 

 

IV. THE LEEDOM V. KYNE EXCEPTION APPLIES. 

 

Even if CSRA preclusion extended to challenges to a national policy where 

no adverse employment action had yet occurred, the exception described by the 

Supreme Court in Leedom v. Kyne, 358 U.S. 184 (1958), would apply in the instant 

case. In Kyne, the Court held that where an agency acts in violation of a statutory 

command, and judicial review is the only meaningful avenue to correct the agen- 

cy’s lawless act, Article III courts are authorized to assume jurisdiction even in the 
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presence of a federal law that would otherwise preclude such jurisdiction. Id. at 

185-89. Three conditions must be met for the exception to apply: 

The Leedom v. Kyne exception applies … where (i) the statutory pre- 

clusion of review is implied rather than express, (ii) there is no alter- 

native procedure for review of the statutory claim; and (iii) the agency 

plainly acts “in excess of its delegated powers and contrary to a spe- 

cific prohibition in the” statute that is “clear and mandatory.” 
 

Nyunt v. Chairman, Broad. Bd. of Governors, 589 F.3d 445, 449 (D.C. Cir. 2009). 

The defendants argue that the second and third conditions do not apply. They are 

incorrect. 

 

A. There is No Meaningful and Adequate Opportunity for Ju- 

dicial Review Through the MSPB. 
 

 

As explained in the plaintiffs’ opening brief, five of the ten ICE-officer 

plaintiffs attempted to bring this case before the MSPB in a good-faith effort to fol- 

low the district court’s decision. The MSPB immediately declined to take jurisdic- 

tion over the matter, rejecting the district court’s supposition that the plaintiffs 

could take their case straight to the MSPB. The defendants now argue that there is 

nonetheless a meaningful and adequate opportunity for judicial review; and the 

plaintiffs can find it simply by taking their case to the Office of Special Counsel 

(OSC). Def. Br. 74. 

Since the filing of the plaintiffs’ opening brief, the five ICE officers have at- 

tempted to do exactly that. And once again, they have been unable to obtain relief, 
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because the OSC found that it lacked authority over the matter. On September 4, 

2014, the OSC issued a closure letter stating: “[W]e do not believe OSC’s authori- 

ty under 5 U.S.C. §§ 1214 and 1216 permits us to issue a declaratory finding about 

the directive at issue. Because we cannot provide the relief requested, we do not 

believe we can take further action in this case.” Letter Re: OSC File No. MA-14- 

3522 (Sept. 4, 2014), attached as an appendix to this brief. 

The letter goes on to notify the ICE officers that they “may have a right to 

seek corrective action from the Merit Systems Protection Board ….” Id. Howev- 

er, the term “corrective action” has a limited meaning under the law. The list of 

corrective actions that are available is found in 5 U.S.C. § 1221(g)(1)(A). They 

include restoration to one’s position, back pay, related benefits, medical costs, 

travel expenses, consequential damages, and compensatory damages. Id. There is 

nothing in the statute indicating that the MSPB has the power to enjoin an agency 

from continuing to carry out an unlawful or unconstitutional national directive. 

The defendants do not dispute this reading of the law. More importantly, the 

Supreme Court has already suggested that it shares this understanding: 

“[R]einstatement, backpay, and attorney’s fees are precisely the kinds of relief that 

the CSRA empowers the MSPB and the Federal Circuit to provide.” Elgin, 132 S. 

Ct. at 2140. When the case returns to the MSPB, the MSPB will likely also declare 

that it is limited to the corrective actions listed in 5 U.S.C. § 1221(g)(1)(A), that it 
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is unable to offer the declarative and injunctive remedies sought, and that it there- 

fore lacks jurisdiction. And if the MSPB cannot provide the relief that the ICE- 

officer plaintiffs require, then review in the Federal Circuit (or another court of ap- 

peals under 5 U.S.C. § 7703(b)(1)(B)) becomes largely meaningless, since the 

Federal Circuit cannot direct the MSPB to provide relief that it is powerless to pro- 

vide. Therefore, the second criterion of the Kyne exception is clearly satisfied. 

 

B. There Is Agency Action Contrary to a Specific Provision in 

the Statute. 
 

 

In arguing that this case does not satisfy the third criterion of the Leedom v. 

Kyne exception the defendants completely ignore what that criterion is. They state 

that “[t]he Secretary’s exercise of prosecutorial discretion in removal proceedings 

is consistent with longstanding administrative practice” and is not like the “lawless 

action at issue in Leedom.” Def. Br. 75. In other words, the defendants ask this 

Court to assume that they are correct on the merits – that there is no violation of 

the law here, despite the holding of the district court. 

But Kyne indicated that if the claim is that the agency is acting in excess of 

its delegated powers as described on the face of federal statute, then the criterion is 

satisfied. As the Court pointed out, “This suit is not one to ‘review,’ in the sense 

of that term as used in the Act, a decision of the Board made within its jurisdiction. 

Rather it is one to strike down an order of the Board made in excess of its delegat- 
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ed powers and contrary to a specific prohibition in the Act.”  Kyne, 358 U.S. at 

 

188. “Plainly, this was an attempted exercise of power that had been specifically 

withheld.” Id. at 189. Those words perfectly describe the instant case. The de- 

fendants acted contrary to a specific command in 8 U.S.C. § 1225(b)(2)(A). And 

they attempted to exercise power that Congress specifically withheld. As this 

Court has observed, there must be “a ‘plain’ violation of an unambiguous and 

mandatory provision of the statute.” Herman, 176 F.3d at 293 (citing Boire v. Mi- 

ami Herald Pub. Co., 343 F.2d 17, 21 (5th Cir. 1965), cert. denied, 382 U.S. 824 

(1965)). The criterion is met “when an agency exceeds the scope of its delegated 

authority or violates a clear statutory mandate.” Kirby Corp. v. Pena, 109 F.3d 

258, 268 (5th Cir. 1997).  As explained in detail below, the statutory mandate of 8 

U.S.C. § 1225(b)(2)(A) could not be clearer. Accordingly, all three criteria of the 

Kyne exception are met; and any preclusive effect that the CSRA might have does 

not apply here. 

 

V. THE DISTRICT COURT WAS CORRECT IN ITS MERITS 

HOLDING THAT THE DACA DIRECTIVE VIOLATES 8 

U.S.C. § 1225(b)(2). 

 

In 1996, Congress acted to drastically limit the any discretion that ICE offic- 

ers might otherwise have with respect to the initiation of removal proceedings. 

Frustrated with executive non-enforcement of federal immigration laws, Congress 

 
 

 

 
6223908.9/SP/26841/0101/091014 

-51- 



Case: 14-10049 Document: 00512764279 Page: 65 Date Filed: 09/10/2014 
 

 

 

 

 
 

enacted IIRIRA. “[A]t the time IIRIRA was enacted the INS had been engaging in 

a regular practice (which had come to be known as ‘deferred action’) of exercising 

that discretion for humanitarian reasons or simply for its own convenience.”  Reno 

v. American-Arab Antidiscrimination Committee, 525 U.S. 471, 483-84 (1999). 

Congress therefore acted to statutorily restrict the discretion available to the execu- 

tive branch. As a conference committee report in 1996 succinctly stated: 

“[I]mmigration law enforcement is as high a priority as other aspects of Federal 

law enforcement, and illegal aliens do not have the right to remain in the United 

States undetected and unapprehended.” H.R. Rep. 104-725 (1996), at 383 (Conf. 

Rep.). To achieve its objective of maximizing the removal efforts of the executive 

branch, Congress inserted several interlocking provisions into the INA to require 

removal when immigration officers encounter illegal aliens.  It was Congress’s ob- 

jective to end the so-called “catch and release” practice that the INS had legiti- 

mized through a series of policy directives in the preceding years. 

8 U.S.C. § 1225(a)(1) requires that “an alien present in the United States 

who has not been admitted … shall be deemed for purposes of this chapter an ap- 

plicant for admission.” This designation triggers 8 U.S.C. § 1225(a)(3), which re- 

quires that all applicants for admission “shall be inspected by immigration offic- 

ers.” This in turn triggers 8 U.S.C. § 1225(b)(2)(A), which mandates that “if the 

examining immigration officer determines that an alien seeking admission is not 
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clearly and beyond a doubt entitled to be admitted, the alien shall be detained for a 

proceeding under section 1229a of this title.”   The proceedings under 8 U.S.C. 

§ 1229a are removal proceedings in United States Immigration Courts. 

 

The DACA Directive orders the ICE-officer plaintiffs to violate these provi- 

sions of federal law by declining to place certain aliens into removal proceedings, 

when federal law clearly requires them to place such aliens into removal proceed- 

ings. The Morton Memorandum similarly asserts “prosecutorial discretion … [not] 

to issue, reissue, serve, file, or cancel a Notice to Appear (NTA),” in direct contra- 

vention of 8 U.S.C. § 1225(b)(2)(A) in applicable cases. 

The First Circuit has already characterized 8 U.S.C. § 1225(b)(2)(A) as 

mandatory in nature: “Congress did not place the decision as to which applicants 

for admission are placed in removal proceedings into the discretion of the Attorney 

General, but created mandatory criteria.  See 8 U.S.C. §§ 1225(b)(1), (2).”  Succar 

v. Ashcroft, 394 F.3d 8, 10 (1st Cir. 2005). Because Congress has expressly lim- 

ited the defendants’ discretion not to initiate removal proceedings, any “prosecuto- 

rial discretion” that they exercise must be consistent with 8 U.S.C. § 1225. 

Since that statute mandates the commencement of removal proceedings, 

such discretion can only be exercised after such proceedings have been initiated, 

and according to the procedures established by Congress, as is the case with can- 

cellation or withholding of removal.  See 8 U.S.C. §§ 1229b, 1231(b)(3).  An ex- 
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ecutive agency’s policy preference about how to enforce (or, in this case, not en- 

force) an act of Congress cannot trump the power of Congress: a Court may not, 

“simply … accept an argument that the [agency] may … take action which it 

thinks will best effectuate a federal policy” because “[a]n agency may not confer 

power upon itself.” Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 

(1986). 

It is Congress that determines which aliens are to be removed from the Unit- 

ed States, even though it exercises that power through executive officers such as 

the defendants: “The power of Congress … to expel, like the power to exclude al- 

iens, or any specified class of aliens, from the country, may be exercised through 

executive officers ….” Fong Yue Ting v. United States, 149 U.S. 698, 713 (1893). 

Defendant Johnson’s authority to enforce the immigration laws under 8 U.S.C. 

§ 1103(a)(5) cannot be construed to authorize him to order his subordinate em- 

ployees to violate the requirements of federal law expressed in 8 U.S.C. § 1225. 

The Supreme Court has recognized that Congress has the authority to statu- 

torily restrict executive discretion in this manner: “Congress may limit an agency’s 

exercise of enforcement power if it wishes, either by setting substantive priorities, 

or by otherwise circumscribing an agency’s power to discriminate among issues or 

cases it will pursue.” Heckler v. Chaney, 470 U.S. 821, 833 (1985). Through 

IIRIRA, Congress circumscribed the executive branch’s discretion not to pursue 
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the removal of illegal aliens. The interlocking provisions of 8 U.S.C. §§ 

1225(a)(1), 1225(a)(3), and 1225(b)(2)(A) provide clear statutory  direction  to 

DHS. If an illegal alien is encountered by DHS, an inspection must occur, and if 

that illegal alien is not entitled to be admitted to the United States, he or she must 

be placed in removal proceedings. Any subsequent relief, whether it be through 

asylum, cancellation of removal, or withdrawal of removal, must be authorized by 

federal statute. Wholesale grants of “deferred action” are no longer possible after 

IIRIRA. 

Unfettered discretion ceases to exist where federal law “not only requires the 

agency to enforce the Act, but also sets forth specific enforcement procedures.” 

Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973) (en banc). Here, as 

was true in the Labor-Management Reporting and Disclosure Act case of Dunlop 

v. Bachowski, 421 U.S. 560 (1975), Congress established clearly-defined factors 

requiring the executive agency to take action to enforce federal law. “The statute 

being administered [in Dunlop] quite clearly withdrew discretion from the agency 

and provided guidelines for exercise of its enforcement power.” Heckler, 470 U.S. 

at 834. So, too, IIRIRA “quite clearly withdrew discretion from the agency.” The 

defendants cannot now by directive exercise the discretion that Congress took 

away. “Discretion, like the hole in a doughnut, does not exist except as an area left 

open by a surrounding belt of restriction.”  Ronald Dworkin, The Model of Rules, 
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35 U. Chi. L. Rev. 14, 32 (1967). 

 

The Directive and the Morton Memorandum violate the express terms of 

federal law. That in turn authorizes and obligates Article III courts to require the 

defendants to follow the law: “If [Congress] has indicated an intent to circumscribe 

agency enforcement discretion, and has provided meaningful standards for defin- 

ing  the  limits  of  that  discretion,  there  is  ‘law  to  apply’  under  [5  U.S.C.] 

§ 701(a)(2), and courts may require that the agency follow that law ….”  Heckler, 

470 U.S. at 834-35. 

The district court read the plain terms of federal law to mean exactly what 

they say. “Congress’s use of the word ‘shall’ in Section 1225(b)(2)(A) imposes a 

mandatory obligation on immigration officers to initiate removal proceedings 

against aliens they encounter who are not ‘clearly and beyond a doubt entitled to 

be admitted.’” ROA.942. Addressing the defendants’ contention that federal im- 

migration laws allow for some discretion to be exercised, the district court pointed 

out that such discretion has been taken away by Congress. “The Court finds that 

Congress, by using the mandatory term ‘shall’ in Section 1225(b)(2)(A), has cir- 

cumscribed ICE’s power to exercise discretion when determining against which 

‘applicants for admission’ it will initiate removal proceedings.” ROA.944. 

The district court also explained why the mandatory language of 8 U.S.C. 

 

§ 1225(b)(2)(A) is different from the more permissive federal statute at issue in 
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Heckler: 

 

The Supreme Court found that the Act’s enforcement provisions, on 

the whole, committed “complete discretion to the Secretary to decide 

how and when they should be exercised.” [Heckler, 470 U.S. at 835.] 

The INA, in contrast, is not structured in such a way that DHS and 

ICE have complete discretion to decide when to initiate removal pro- 

ceedings. Instead, Section 1225(b)(2)(A) of the INA requires immi- 

gration officers to initiate removal proceedings whenever they en- 

counter applicants for admission who are not “clearly and beyond a 

doubt entitled to be admitted,” and nothing in the INA or related regu- 

lations suggests that Congress’s use of the term “shall” imposes any- 

thing other than a mandatory duty. 
 

ROA.946-947. The district court correctly applied Heckler to conclude that Con- 

gress had acted in unambiguous terms to restrict executive discretion. “‘Congress 

may limit an agency’s exercise of enforcement power if it wishes, either by setting 

substantive priorities, or by otherwise circumscribing an agency’s power to dis- 

criminate among issues or cases it will pursue.’” ROA.950-951 (quoting Heckler, 

470 U.S. at 833). 

The defendants protest that the Directive and the Morton Memorandum ena- 

ble them to prioritize their allocation of limited enforcement resources more effi- 

ciently than the automatic approach of IIRIRA. See Def. Br. at 88-89.  They may 

or may not have a good policy argument. But they no longer have the legal author- 

ity to set policy in that respect – Congress has done it for them. If the defendants 

do not like the way IIRIRA forces them to utilize their limited enforcement re- 

sources, then they have two choices: (1) ask Congress for more resources, or (2) 
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ask Congress to change the law. They cannot circumvent the requirements of fed- 

eral law through executive fiat. 

Moreover, Justice Scalia observed that the Directive cannot plausibly be jus- 

tified as an effort to allocate scarce enforcement resources: 

After this case was argued and while it was under consideration, the 

Secretary of Homeland Security announced a program  exempting 

from immigration enforcement some 1.4 million illegal immigrants 

under the age of 30. ...  U.S. immigration officials have been directed 

to “defe[r] action” against such individual “for a period of two years, 

subject to renewal.” The husbanding of scarce enforcement resources 

can hardly be the justification for this, since the considerable adminis- 

trative cost of conducting as many as 1.4 million background checks, 

and ruling on the biennial requests for dispensation that the nonen- 

forcement program envisions, will necessarily be deducted from im- 

migration enforcement. 
 

Arizona, 132 S. Ct. at 2521 (2012) (Scalia, J., concurring and dissenting) (internal 

citations omitted; emphasis in original). Justice Scalia described it correctly. The 

Directive is a “nonenforcement” program that consumes, rather than conserves, en- 

forcement resources. 

In their brief, the defendants offer other arguments in their attempt to escape 

the plain and unmistakable commands of federal law. Each of these arguments is 

transparently flawed, as explained below. 

 

A. The Defendants Misconstrue Arizona v. United States. 
 

 

The defendants’ principal line of argument is that the Supreme Court in Ari- 
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zona v. United States recognized vast and extraordinary powers of executive dis- 

cretion in the enforcement of immigration laws – powers so expansive that they 

even trump the terms of federal statutes. Defendants rest this tenuous argument on 

vague language in the introductory section of the Arizona opinion, in which the 

Court mentions in passing the “broad discretion exercised by immigration offi- 

cials.” Arizona, 132 S. Ct. at 2499; see Def. Br. 9, 36, 75. 

What the defendants fail to mention is that the Supreme Court in Arizona al- 

so recognized that any discretion not to remove an alien can only be exercised 

where federal statute permits: “Congress has specified which aliens may be re- 

moved from the United States and the procedures for doing so.” Arizona, 132 U.S. 

at 2499 (citing 8 U.S.C. § 1227).  “The federal statutory structure instructs when it 

is appropriate to arrest an alien during the removal process.” Id. at 2505. Thus, 

discretion in initiating removal proceedings is tightly constrained by the provisions 

of 8 U.S.C. §§ 1225(a)(1), (a)(3), and (b)(2)(A). Contrary to the defendants’ mis- 

characterization, the Arizona Court never even remotely suggested that DHS has 

the power to override a statutory constraint on its discretion. 

 

B. The Defendants Misread 8 U.S.C. § 1225(b)(2)(A). 
 

 

The defendants’ next effort to escape the plain meaning of 8 U.S.C. § 1225- 

(b)(2)(A) is transparently weak.  They claim that there is a difference between the 
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phrase “alien who is an applicant for admission” and “alien seeking admission” 

and that this difference somehow relieves ICE officers of their obligation to follow 

8 U.S.C. § 1225(b)(2)(A). Def. Br. 81-83. They contend that the latter phrase (and 

the statutory command to initiate removal proceedings) applies only to aliens at the 

port of entry. Id. 

There is a major problem with the defendants’ argument: the two phrases are 

used interchangeably in the same sentence. “[I]n the case of an alien who is an 

applicant for admission, if the examining officer determines that an alien seeking 

admission is not clearly and beyond a doubt entitled to be admitted, the alien shall 

be detained for a proceeding under section 1229a of this title.” 8 U.S.C. § 1225- 

(b)(2)(A) (emphasis added). The statutory text speaks for itself, and it speaks 

plainly to defeat the defendants’ claim. 

The district court pointed out the flaws of this argument when the defendants 

offered it below. The court first noted that the wording of the section simply does 

not support the defendants’ argument: “Nothing in the language of Section 1225 

limits the application of Section 1225(b)(2)(A) to aliens who are coming or at- 

tempting to come into the United States at a port of entry ….” ROA.940. The 

court then pointed out that if Congress had intended to limit the mandatory com- 

mand of § 1225(b)(2)(A) in the manner suggested by the defendants, then Con- 

gress would have used the term “arriving alien”: 
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Notably, throughout the INA and related regulations, the terms “arriv- 

ing alien” and “alien arriving in the United States” are used to refer to 

aliens coming or attempting to come into the United States at a port of 

entry. If Congress intended to limit the application of Section 

1225(b)(2)(A) to aliens coming or attempting to come into the United 

States at a port of entry, it would have used the term “arriving alien” 

or “alien arriving in the United States” instead of the term “seeking 

admission.” Because Congress has not done so, the Court rejects De- 

fendants’ proposed interpretation of Section 1225(b)(2)(A) and finds 

that Section 1225(b)(2)(A) applies to “applicants for admission” — 

that is, aliens who have not lawfully entered the United States after in- 

spection and authorization by an immigration officer — whether they 

are arriving in the United States at a port of entry or are encountered 

by immigration officers elsewhere in the United States. 
 

ROA.941.  The defendants do not even attempt to answer the district court’s rea- 

soning on this point. 

 

C. “Shall” Does Not Mean “May.” 
 

 

The defendants next fall back on an even more absurd argument: they claim 

that the term “shall” in 8 U.S.C. § 1225(b)(2)(A) actually means “may.” Def. Br. 

84-85. The district court rejected this argument, holding that “Congress’s use of 

the word ‘shall’ in Section 1225(b)(2)(A) imposes a mandatory obligation on im- 

migration officers to initiate removal proceedings against aliens they encounter 

who are not ‘clearly and beyond a doubt entitled to be admitted.’” ROA.942. The 

district court pointed out the well-established rule that when Congress uses the 

term “shall,” courts must assume that Congress intended to create a mandatory du- 

ty.  Fed. Express Corp. v. Holowecki, 552 U.S. 389, 399 (2008) (citing 29 U.S.C. 
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§ 629(d) and noting that “[t]he [EEOC’s] duty to initiate formal dispute resolution 

processes upon receipt of a charge is mandatory in the ADEA context”); Lopez v. 

Davis, 531 U.S. 230, 241 (2001) (Congress’s use of the word “shall” indicates an 

intent to “impose discretionless obligations”); see ROA.942-943. 

Departure from this rule virtually never occurs, and it is only when the con- 

text of the surrounding statute plainly supports such a reading. The district court 

analyzed the surrounding text and found that Congress’s intent to impose a manda- 

tory duty on immigration officers was clear: 

Considering Section 1225 as a whole, the Court finds that Congress 

has used language indicating an intent to impose a mandatory duty on 

immigration officers in Section 1225(b)(2)(A). Specifically, the stat- 

ute sets out a detailed scheme for the initiation of removal proceed- 

ings. For example, Section 1225(b)(1) applies expedited removal pro- 

ceedings to particular aliens, while Section 1225(b)(2) applies tradi- 

tional removal proceedings to another class of aliens. Compare 8 

U.S.C. § 1225(b)(1), with id. § 1225(b)(2). Sections 1225(b)(2)(B) 

and (C) also provide specific exceptions to the initiation of removal 

proceedings required by Section 1225(b)(2)(A). Given the use of the 

mandatory term “shall,” the structure of Section 1225(b) as a whole, 

and the defined exceptions to the initiation of removal proceedings lo- 

cated in Sections 1225(b)(2)(B) and (C), the Court finds that Section 

1225(b)(2)(A) imposes a mandatory duty on immigration officers …. 
 

ROA.948-949. 

 

The defendants offer no specific response to any of this analysis. Instead 

they simply offer a “see” citation to a few inapposite cases in which courts con- 

cluded that “shall” was not mandatory. For example, they cite Town of Castle 

Rock v. Gonzales, 545 U.S. 748, 761 (2005).  Def. Br. 85.  However, they com- 
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pletely ignore the district court’s lengthy explanation of why Gonzales does not 

apply here. See ROA.947-948. The district court pointed out that, according to the 

Supreme Court, the ordinance at issue in Gonzales did not contain a “true man- 

date;” instead it tempered the word “shall” with the following qualifying language: 

“shall use every reasonable means to enforce ….” Id. at 21 (quoting Gonzales, 545 

U.S. at 760-61). In addition, the district court pointed out that the inquiry in Gon- 

zales was dissimilar from the inquiry in the present case. There, the inquiry was 

whether the ordinance conferred a property right that could be enforced through 

the Fourteenth Amendment. In contrast, “[h]ere, the Court must determine what 

Section 1225 requires and whether the Directive and related provisions of the Mor- 

ton Memorandum directly conflict with those statutory requirements. Accordingly, 

the Court’s analysis in the present case is different from the Supreme Court’s anal- 

ysis in … Gonzales.” Id. The defendants offer no response to these reasons why 

Gonzales is inapposite. 

The defendants’ citation of Seabrook v. Costle, 659 F.2d 1371 (5th Cir. 

1981), see Def. Br. 84-85, is both inapposite and misleading. The defendants ex- 

tract a sentence from a footnote in Seabrook mentioning two instances in which 

“shall” was deemed non-mandatory “when duties within the realm of prosecutorial 

discretion are involved.” Id. at 84 (quoting Seabrook, 659 F.2d at 1374 n.3). But 

defendants pointedly omit the text of the Seabrook opinion six sentences earlier – 
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text that directly undermines their position: 

 

We have held, for example, that the Attorney General’s discretion “in 

choosing whether to prosecute or not to prosecute … is absolute.” 

Smith v. United States, 375 F.2d 243, 247 (5th Cir. 1967), cert. de- 

nied, 389 U.S. 841 (1967). The courts have recognized that, at least in 

the absence of a contrary statutory command, administrative agencies 

should be afforded similarly broad discretion. 
 

Seabrook, 659 F.2d at 1374 (emphasis supplied).  That is exactly the plaintiffs’ 

point. Agency discretion may exist where Congress is silent on the matter. But 

where there is a “contrary statutory command,” such discretion vanishes. In the 

instant case, 8 U.S.C. § 1225(b)(2)(A) constitutes such a statutory command: “the 

alien shall be detained for a proceeding under section 1229a of this title.” 

Moreover, Seabrook is inapposite for the same reason as Gonzales. The 

Seabrook Court was not determining whether federal law mandated action by fed- 

eral law enforcement officers; instead, the Court was determining whether the 

words “shall notify” in Section 113 of the Clean Air Act were sufficient to create a 

nondiscretionary duty entitling the plaintiffs to bring a “citizens’ suit” and confer 

jurisdiction on the court under Section 304(a)(2) of the Act. Seabrook, 659 F.2d at 

1374. 

The only other circuit court decision that the defendants list in their “see” ci- 

tation is the Eighth Circuit’s decision in Dubois v. Thomas, 820 F.2d 943 (8th Cir. 

1987). Def. Br. 85. This case is inapposite for the same reason. Like Seabrook, it 

was one of a series of cases concerning the jurisdiction of Article III courts to re- 
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view actions and non-actions of the Administrator of the Environmental Protection 

Agency. And like Seabrook, it was a case in which the question was whether the 

duty of the Administrator was mandatory or discretionary. Dubois, 820 F.2d at 

950. If the duty was mandatory, the citizen suit provision at issue gave the Article 

III court jurisdiction to hear the case; if it was discretionary, it did not. Id. The 

question was completely different than that in the instant case, going to the juris- 

diction of the court, not to the specific actions that Congress required a federal law 

enforcement officer to take. Moreover, the Dubois court held that “neither the lan- 

guage of § 309(a)(3) nor its legislative history can be said to evince a clear intent 

of Congress as to whether the enforcement duties of the Administrator are manda- 

tory or discretionary.” Id. That context was unlike the present one – where the 

statutory language could not be clearer, and the legislative history confirms the 

plain meaning of the text. 

The language of 8 U.S.C. § 1225(a)(2)(B) is unambiguous, and the defend- 

ants’ cursory citation to inapposite or misrepresented cases is insufficient to trans- 

form “shall” into “may.” 

 

D. The Defendants Disregard the Rules of Grammar. 
 

 

The defendants also mention in passing an argument that takes even greater 

liberties with the English language. They assert that even if “shall” does mean 
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“shall,” the mandatory language “is directed not at the decision as to whether to 

commence removal proceedings …, but at whether the government must detain the 

alien after it has determined to seek the alien’s removal.” Def. Br. 86 (emphasis in 

original). In other words, they claim that the statute only mandates detaining the 

alien, not initiating removal proceedings. 

The text of the statute cannot possibly sustain the defendants’ bizarre read- 

ing: “if the examining immigration officer determines that an alien seeking admis- 

sion is not clearly and beyond a doubt entitled to be admitted, the alien shall be de- 

tained   for   a   proceeding   under   section   1229a   of   this   title.”      8   U.S.C. 

§ 1225(b)(2)(A) (emphasis added). The sentence does not end after the word “de- 

tained.” Nor does the sentence say “shall be detained if the officer decides to initi- 

ate a proceeding.” The alien is to be “detained for a proceeding.” Id. (emphasis 

added).  The phrase “for a proceeding” modifies the word “detained.”  The officer 

is required to detain the alien for a specific reason: to commence a proceeding; the 

detention and the proceeding are inextricably linked. 

 

E. The Defendants Misstate the Purpose of IIRIRA. 
 

 

The defendants fundamentally misunderstand what Congress did when it en- 

acted the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) 

in 1996. Congress unmistakably restricted immigration officer discretion at the in- 
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itial phase of the removal process, but preserved discretion later in the removal 

process through specific statutory channels. The purpose of Congress was to stop 

the unconstrained “catch and release” practices that had emerged in the preceding 

years. That is precisely what the Supreme Court observed in Reno v. American 

Arab Anti-Discrimination Committee, 525 U.S. 461 (1999), which the defendants 

misleadingly and repeatedly cite out of context. See Def. Br. 8, 28, 75, 88. 

The AAADC Court noted that deferred action was occurring without any 

statutory constraints prior to the enactment of IIRIRA. “[A]t the time IIRIRA was 

enacted the INS had been engaging in a regular practice (which had come to be 

known as ‘deferred action’) ….” 525 U.S. at 483-84. The Court recognized that it 

was for this very reason that Congress imposed constraints on the practice. In ad- 

dition, “Congress … focus[ed] special attention on, and ma[d]e special provision 

for, judicial review of the Attorney General’s discrete acts of ‘commenc[ing] pro- 

ceedings, adjudicating cases, [and] executing removal orders.’” Id. at 483. Thus, 

those previously unconstrained decisions were now circumscribed by statute and 

subject to judicial review. “Congress did not place the decision as to which appli- 

cants for admission are placed in removal proceedings into the discretion of the At- 

torney General, but created mandatory criteria. See 8 U.S.C. §§ 1225(b)(1), (2).” 

Succar, 394 F.3d at 10. 

Moreover, under the defendants’ strained theory, it would make no sense for 
 

 
 

 

 
6223908.9/SP/26841/0101/091014 

-67- 



Document: 00512764279 Page: 81 Date Filed: 09/10/2014 Case: 14-10049 
 

 

 

 

 
 

Congress to enact 8 U.S.C. § 1225(b)(2)(A), because federal immigration officers 

already had the discretionary authority to initiate deportation proceedings against 

such aliens prior to 1996. Congress was trying to change the law and end the 

catch-and-release practices that the INS had been engaging it, not merely restate 

the legal status quo. 

As explained above, Congress changed the framework of immigration en- 

forcement so that any relief granted by immigration officers to an alien had to fall 

within one of several statutorily-defined channels. If an illegal alien qualified for 

asylum, that channel was already described in 8 U.S.C. § 1158. If asylum was in- 

appropriate in a given case, then the illegal alien might still qualify for relief 

through  the  cancellation  or  withholding  of  removal,  as  defined  in  8  U.S.C. 

§§ 1229b & 1231(b)(3). An illegal alien might also qualify for temporary protect- 

ed status because of conditions in his home country, as described in 8 U.S.C. 

§ 1254a. But the executive branch no longer would be permitted to simply “defer 

action” on an alien without issuing an NTA. The removal process had to be initi- 

ated for every illegal alien falling under 8 U.S.C. § 1225(b)(2)(A). 

The defendants offer a rather surprising response: they declare that if the 

plaintiffs are correct, then the defendants might simply exercise their statutorily- 

permitted discretion later in the process and give all 1.8 million DACA beneficiar- 

ies relief through the statutorily-permitted channels.  They state that “the govern- 
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ment would remain free to exercise the very same prosecutorial discretion at any 

subsequent stage of the case.” Def. Br. 84. (Of course, it is not the “very same 

prosecutorial discretion;” it is different discretion at a different stage of the case 

according to different criteria.) In any event, the defendants state: “Plaintiffs’ con- 

struction would thus compel the government to commence removal cases that it 

has no intention of prosecuting further, and no legal obligation to pursue to conclu- 

sion.” Id. This, they say, would waste resources if the executive branch did not 

pursue the cases to conclusion. 

That is exactly the point. Congress was unhappy with the catch-and-release 

policies of the mid-1990s, so it took the unusual step of removing executive discre- 

tion and forcing the executive branch to commence removal proceedings. Con- 

gress evidently assumed that the executive branch would act in good faith and pur- 

sue the cases to conclusion. But if the executive branch did not do so, then the 

agency would be wasting its own resources. And that would be a sufficient incen- 

tive for DHS to faithfully execute the law. The defendants obviously do not like 

the choice that Congress made in 1996. But they cannot substitute their judgment 

of what constitutes good policy for that of Congress. If they want to change the 

enforcement options permitted under federal law, they must take their case to Con- 

gress. They cannot simply disobey the law. 
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F. The Defendants Misapply Heckler. 
 

 

In claiming that the DHS Secretary’s Directive not to issue NTAs to approx- 

imately 1.8 million illegal aliens is “presumptively unreviewable,” Def. Br. 80, and 

that “a reviewing court should generally defer to an agency’s determination to re- 

frain from enforcing a statute,” id. at 88, the defendants mischaracterize the hold- 

ing of Heckler v. Chaney, 470 U.S. 821 (1985). It is true that Heckler recognized a 

starting presumption that an agency possesses considerable discretion in enforcing 

relevant statutes, if Congress is otherwise silent. Id. at 832-33. 

But the defendants attempt to downplay the portion of Heckler that fol- 

lowed, dealing with statutes like the one at issue in the present case – statutes that 

circumscribe or direct agency enforcement power. The Supreme Court made clear 

that if a statute expressly requires action by an agency, then the agency may not 

ignore that requirement: 

[W]e emphasize that the decision [not to enforce a statute] is only pre- 

sumptively unreviewable; the presumption may be rebutted where the 

substantive statute has provided guidelines for the agency to follow in 

exercising its enforcement powers. Thus, in establishing this pre- 

sumption in the APA, Congress did not set agencies free to disregard 

legislative direction in the statutory scheme that the agency adminis- 

ters.  Congress may limit an agency’s exercise of enforcement power 

if it wishes, either by setting substantive priorities, or by otherwise 

circumscribing an agency’s power to discriminate among issues or 

cases it will pursue. 
 

Heckler, 470 U.S. at 832-33. The difference between 8 U.S.C. § 1225 and the 
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statute in Heckler is that in § 1225, Congress “circumscrib[ed]” DHS’s “power to 

discriminate among … cases it will pursue” by requiring immigration officials to 

initiate removal proceedings in certain circumstances. Id. By using the term 

“shall,” Congress unambiguously denied immigration officers discretion as to 

whether to initiate removal proceedings. Fed. Express Corp. v. Holowecki, 552 

U.S. 389, 400 (2008) (citing Lopez v. Davis, 531 U.S. 230, 241 (2001) (“Congress’ 

use of the term ‘shall’ indicates an intent to ‘impose discretionless obligations”)). 

Heckler explained that Congress may remove all discretion from an agency. 

Heckler, 470 U.S. at 833-34, citing Dunlop v. Bachowski, 421 U.S. 560 (1975). In 

Dunlop, the statutory provision stated that the Secretary of Labor “shall investigate 

such complaint” and “bring a civil action” upon “probable cause [of a] violation.” 

Heckler, 470 U.S. at 834. Relying on the Court of Appeals’ decision from Dunlop, 

Heckler explained that the “‘principle of absolute prosecutorial discretion’ [was] 

inapplicable, because the language of the [Act] indicated that the Secretary was re- 

quired to file suit if certain ‘clearly defined’ factors were present. The decision 

therefore was not ‘beyond the judicial capacity to supervise.’” Id. at 834 (quoting 

Bachowski v. Brennan, 502 F.2d 79, 87-88 (3d Cir. 1974) (emphasis supplied; cita- 

tion omitted)). The inquiry for the reviewing court is simply this: “If [Congress] 

has indicated an intent to circumscribe agency enforcement discretion, and has 

provided meaningful standards for defining the limits of that discretion, there is 
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‘law to apply’ under § 701(a)(2), and courts may require that the agency follow 

that law.” Id. at 834-35. 

Those requirements are met in the instant case. 8 U.S.C. § 1225 expresses a 

clear intent to circumscribe agency discretion, and has provided meaningful stand- 

ards for determining which aliens “shall be detained for a proceeding under section 

1229a of this title.” 8 U.S.C. § 1225(b)(2)(A). Contrary to the unexplained asser- 

tion of the defendants, there is no ambiguity in this sentence. See Def. Br. 88. 

Congress “quite clearly withdrew discretion from the agency and provided guide- 

lines for exercise of its enforcement power.” Heckler, 470 U.S. at 834. The Secre- 

tary is not “free to disregard legislative direction in the statutory scheme that [he] 

administers.” Id. at 833. By issuing the Directive “the agency has ‘consciously 

and expressly adopted a general policy’ that is so extreme as to amount to an abdi- 

cation of its statutory responsibilities.” See id. (citing Adams v. Richardson, 480 

F.2d 1159 (D.C. Cir. 1973) (en banc)). 

 

CONCLUSION 
 

 

For all of these reasons, the plaintiffs respectfully pray for the relief de- 

scribed in their opening brief. 
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Mr. Kris Kobach 

 

 
 

U.S. OFFICE OF SPECIAL COUNSEL 
1730 M Street, N.W., Suite 218 

Washington, D.C. 20036-4505 

202-254-3600 

 

 

 

 

SEP D 4 2014 

4701 N. 1301
 Street 

Kansas City, KS  66109 
 

on behalf of your client: 

Mr. Samuel Martin 

7126 North Loop 

El Paso, TX  79915 
 

 
Re: OSC File No. MA-14-3522 

 

 
Dear Mr. Kobach, 

 
On August 26, 2014, we sent you a letter setting forth the Office of Special Counsel's 

(OSC) proposed factual and legal determinations regarding your client's complaint.  You 

responded to that letter via email on August 29, 2014, with your rebuttal to our analysis. 

Based on our evaluation of the additional information you provided , we made a final 

determination to close Mr. Martin's file. 

 
Mr. Martin alleged that the Agency threatened to take disciplinary action against him if 

he refused to enforce an Agency directive.  Mr. Martin requested that OSC declare the 

Agency directive to be unlawful and unconstitutional and to prevent the Agency from 

implementing it.  But, as set forth in our prior letter to you, we do not believe OSC's 

authority under 5 U.S.C. §§1214 and 1216 permits us to issue a declaratory finding about the 

directive at issue.  Because we cannot provide the relief requested, we do not believe we can 

take further action in this case. 

 
Based on the information you submitted and our evaluation of the relevant law, we made 

a final determination to close this file.  But, because Mr. Martin alleged a violation of section 

2302(b)(9), he may have a right to seek corrective action from the Merit Systems Protection 

Board under the provisions of sections 1214(a)(3) and 1221 of Title Five, United States 

Code.  Mr. Martin may file a request for corrective action with the Board within 65 days of 

the date of this letter.  The Board's regulations concerning rights to file a corrective action 

case can be found in part 1209 of Title Five, Code of Federal Regulations.  Attached to this 

letter is a second letter Mr. Martin can file with the Board, if required . 
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Should you need further assistance, please contact the undersigned or the Complaints 

Examining Unit at (202) 254-3600 . 
 

 
Sincerely, 

 

 

 

 

 

Brian Critz, Esq. 

Investigator, Complaints Examining Unit 

U.S. Office of Special Counsel 

1730 M Street NW 

Washington, DC 20036 

Email: bcritz@osc.gov 

Phone: (202) 254-3649 
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