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+HE Michael A. Olivas 

Administering Intentions 

Law, Theory, and Practice 
of Postsecondary Residency Requirements 

To students in private institutions there is little at 
stake in whether or not they are classified as residents or nonresi- 
dents, at least not for the sake of determining tuition charges. Public 
institutions distinguish between residents and nonresidents on the the- 
ory that tax-supported, public institutions should be available at lower 
cost to those taxpayers (and their families) whose money supports the 
colleges.' As a corollary, nonresidents-or nonstate taxpayers-can be 
required to pay a higher share of the costs. 

The charge to students attending public institutions as nonresidents 
can be exceedingly high: for instance, in a state institution such as 
Michigan State University, a Michigan resident paid $1965.00 in tui- 
tion and fees during 1986, whereas a nonresident was charged 
$5025.00. Even in a low-tuition state such as Texas, the tuition for 
nonresidents is, by law, ten times higher than the charge to Texans, 
currently $12.00 per semester hour. A variety of court cases, dated 
back to 1882, has established that states may charge nonresidents 
extra fees for attending state institutions and may determine who is 

'Although there is an obvious stake in being classified a resident for purposes of 
financial aid program eligibility, if there is a state program. [See Appendix I; 18, 
22.1 
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entitled to be classified as a resident.2 In most situations this proce- 
dure works well enough, because state institutions spell out the basic 
residency requirements and students seem to understand the rules. 

There is an intuitive, appealing symmetry to this arrangement, one 
that recognizes the important benefit available to those who pay for it, 
however indirectly. With full realization that a mix of in-state and out- 
of-state students is a good, officials in some states have made it possi- 
ble for students to cross borders and to migrate, as long as their 
higher tuition costs "equalize" the tax burden upon residents. This 
presumption, too, seems fair, especially in a country with highly de- 
centralized postsecondary state systems. The balance properly favors 
resident taxpayers yet does not fence out those who wish to change 
locations and attend schools without having made a tax contribution to 
that state's coffers. This arrangement also distributes students and acts 
as an incentive for states to establish strong postsecondary sectors. It 
does so by preventing a mass migration to states with lower charges 
and engenders loyalties, both political and academic, to state institu- 
tions. By means of compacts and state consortia agreements, it can 
also distribute scarce places in highly specialized and expensive cur- 
ricula, such as optometry, pharmacy, and veterinary medicine. The 
practice of residence, however, lacks the elegance of its theoretical 
premise. 

In a surprisingly large number of situations, applicants or students 
have presented increasingly sophisticated claims to residency, where 
residency practices (either laws or regulations) had not envisioned 
such claims. By employing several approaches, this article reviews 
the law, theory, and administration of residency requirements. First, 
basic operational definitions of the legal and fiscal issues are outlined, 
including the vexing problems of "domicile" and "residence." This 
will not be a review of court cases, for such reviews are available 
elsewhere [6, 9, 14, 24, 27], and because I am more interested in 
explaining the manner in which the process occurs. It is well estab- 
lished that reasonably drafted regulations can be legally administered. 
As will be seen, however, even such reasonable practices are fraught 
with systemic flaws. Second, the governance structures of the states 
are categorized according to their formality and level of decision mak- 
ing; this makes it possible to analyze the various state practices by 
comparing similarly situated residence requirements. Third, the ex- 

2Priest v. Regents of the University of Wisconsin, 54 Wis. 159, 11 N.W. 472 
(1882). 
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tensive system of exemptions, exceptions, and waivers will be dis- 
cussed. It is such a patchwork that one commentator noted the 
"inconvenience and even injustice, to which such dissimilarity in 
practices gives rise," and concluded that "this heterogeneity is neither 
in the interest of the students, of the states, nor of the nation" [2, p. 
2]. Fourth, problems with institutional practices are discussed. There 
is considerable administrative discretion at the institutional level in 
the indices and criteria of residential intent, the burden of persuasion, 
the evidentiary requirements, and the weight accorded criteria. Fi- 
nally, several alternative models for determining residence will be 
reviewed in an attempt to stimulate thinking in this field by legislators 
and educators. In many respects, these requirements are troubling: 
the residency statutes, regulations, and practices are often confusing 
and illogical; potential students "forum shop" and exploit technical 
loopholes; and many statement-of-intent criteria are difficult to ad- 
minister or verify. Worse, however, the flaws in the system invite 
circumvention and dishonesty. This system has become threadbare, in 
many respects, and inspires little confidence either to administrators 
or to students. This article will conclude by proposing a radically 
revised approach to the problem, one that would increase confidence 
in the administration of preferential benefits, aid in financial planning 
and management of enrollments, and simplify mobility across the 
systems. 

1. The Legal and Fiscal Consequences of Residency Requirements 
For persons who live in a state for many years and attend a state 

institution, it is easy to consider such students as residents; con- 
versely, if a student moves from State A to State B solely for the 
purpose of attending B state college, it is equally clear that he or she 
is a nonresident, at least at first. The wide space between these two 
occurrences, however, is the rub. As a general rule, states will allow a 
person who "moves" to a state to become reclassified as a resident 
after a specified period of time [see Appendix I; 18, 22]. This time 
period ranges from ninety days (for example, the District of Colum- 
bia) to twelve months (a period employed by nearly all the states). No 
state with a durational test currently employs a waiting period of more 
than twelve months, and in several states (for example, New York and 
Tennessee), it is possible to become reclassified immediately upon 
arrival. Absent other complications, when the specified time passes, a 
state with a simple durational requirement (eight states) will allow a 
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student to pay the lower tuition as a resident. This is usually an objec- 
tive standard, with certain proof about continuous presence required 
for the reclassification. To be sure, this objective standard is subject 
to measurement problems, as even the seemingly simple standard of 
X period of days can become complicated: Do holidays away from the 
state count? Does the "clock" begin when the person moves to the 
state? When she obtains employment? When she registers to vote? 
When she buys a house? It is easy to imagine many possible varia- 
tions on these themes, and an experienced registrar is bound to have 
heard them all. 

As difficult as this "objective" measurement becomes, forty states 
have complicated matters by requiring more than mere duration. 
These states also require that residents establish domicile, by forming 
the legal intention of making that state their "true, permanent, and 
fixed abode" [26]. This is a very complicated requirement, both con- 
ceptually and operationally. Instead of merely counting the requisite 
waiting period (already noted as deceptively complicated), states that 
employ domicile also require a legal declaration and evidence to 
prove that the resident considers the state a principal establishment. 
Confusion frequently arises because the terms "residence" and 
"domicile" are often used interchangeably, or "residence" is mea- 
sured with language denoting intentionality. In law, "domicile" in- 
cludes "resident," but has a more specific meaning than does 
"residence." To constitute a domicile, two elements must occur: (1) 
residence and (2) an intention to make that residence the home and 
abode. Persons may maintain more than one residence, but only one 
domicile [6, 26]. For example, many students plausibly maintain sev- 
eral residences, some simultaneously (summer state, mothers' and 
fathers' state, the state in which they live and vote, the original state 
where they maintain considerable family ties, and the state where they 
eventually move), but one domicile (usually the state where they live 
and vote). Incidentally, the place where students vote is not necessar- 
ily their domicile, as mere residence and brief waiting periods are 
usually requirements to register for voting in local or federal elections 
[1, 14]. 

Given the high degree of difficulty in ascertaining student inten- 
tions, why do states employ domicile as a determinant of residence? 
The logic is threefold: to ensure, as strongly as possible, that students 
establish and maintain genuine ties to the state; to ensure that students 
not "forum shop" and pick from several states where they can manu- 
facture or allege contacts; to make the declaration of residence more 
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meaningful and seriously considered than mere presence requires. 
Taken individually, these intentions do not always substantially ad- 
vance the state interests, except through the attendant complexity that 
discourages (to a limited extent) frivolous claims and thereby protects 
the states' fiscal resources. As will be seen throughout this study, this 
unarticulated premise is a strong driving force behind several resi- 
dency policies or practices. 

Forty states require the establishment of domicile and a waiting 
period, while an additional two states require domicile with no speci- 
fied durational period. This leaves nine states with pure durational 
requirements absent intention. Upon closer examination, however, the 
rationales for the widespread practice of exacting declarations of in- 
tention fail to advance any substantial guarantees for establishment of 
domicile beyond those provided by mere durational requirements, al- 
though the cost of administering intentions is high, both in dollar 
terms and in the considerable ill will it exacts. None of the three 
ostensible reasons for domiciliary requirements truly guarantees loy- 
alty or tax contributions. In fact, none of the three rationales for strict 
domiciliary requirements assures states that the newly arrived nonres- 
idents have been transformed into genuine residents. That students 
establish a legitimate principal home and abode is no guarantee that 
students will remain in the state beyond graduation or contribute to 
the tax system while they are enrolled in school. In all likelihood, 
students will move wherever employment is possible or the quality of 
life and circumstances allow. To some extent, the second purpose may 
be met, as students cannot maintain more than one domicile. How- 
ever, a variety of permutations is possible for students, and more than 
one legal residence can be maintained, which can give sufficient evi- 
dence for students to meet residency requirements in more than one 
state. A greater problem is the possibility that students may have to 
relinquish residence or domicile in the "home" state to establish suf- 
ficient contacts in a new state. This has led, in many instances, to 
students having no state in which they can successfully claim a domi- 
cile. The third rationale, making declarations more meaningful, is 
only exhortatory and unlikely to prove efficacious in determining 
domicile. There is no legal way to ensure that students remain in the 
state after consuming the postsecondary resources. 

Despite the demonstrable defects of domiciliary requirements, par- 
ticularly those that also include waiting periods, states and institutions 
persist in requiring them. Moreover, not only lower resident tuition 
lies in the balance, but many other benefits may accrue to state resi- 
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dents in public or private colleges. A partial list of benefits includes 
preferential admissions, scholarship or loan assistance, inclusion in 
quota programs, eligibility for consortia or exchange programs, and 
participation in specialized programs negotiated among states in 
legislative compacts. It is these stakes, not merely the tuition differen- 
tials (which, in certain instances, can be "equalized" by need-based 
aid formulae) that have contributed to the overall rise in residency 
litigation. 

2. State Governance Structures 

In order to understand how states govern residency, it is helpful to 
divide them according to their basic governance patterns of postsecon- 
dary residency requirements, that is, whether the locus of authority is 
legislative, regulatory, or institutional and whether it is a specifically 
assigned power or is implicitly included in another plenary power. 
These various types are elaborated in table 1. In Types I, II, and III, 
twenty-nine state legislatures explicitly assigned residency determina- 
tion policy: in Type I, twenty legislatures reserved the power to them- 
selves; in Type II, seven legislatures gave the power explicitly to state 
agencies or statewide coordinating boards; in Type III, two states 
explicitly gave this power to the state institutions. In Types IV and V, 
the legislation in twenty-two states is silent on residency require- 
ments: in seven states (Type IV), a state agency or statewide board 
has assumed the determination; in fifteen states (Type V), state insti- 
tutions have assumed the determination. 

These five types are essential to understand how residency policies 
are determined in the various states and to appreciate the complexity 
of residency governance. Type I is statutory, and any changes or liti- 
gation will necessitate interaction with elected officials. Types II and 
IV are regulatory, administered by state commissioners or trustees 
(who may be appointed or elected), and are part of a state's adminis- 
trative or agency law structure. Types III and V are institution-level, 
and the seventeen states that employ this governance pattern pose 
particular problems, for the autonomy allowed each institution has 
resulted, predictably, in widely discrepant practices; the potential for 
mischief and confusion is obvious. In Types I, II, and IV, all students 
and applicants within each of the thirty-four states are subject to state- 
wide standards and procedures. As has been noted, this does not 
ensure uniformity across institutions, but the design of these struc- 
tures is to treat residency policy as a statewide policy, as befits a 
benefit to state residents. 
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TABLE 1 

Postsecondary Residency Requirements (by Governance Pattern) 

Type States 

Type I 
State legislature determines residency AZ, CA, CO, CT, HI, ID, KS, MS, MT, NE, 
policies (20) NV, NJ, NY, NC, ND, SC, TX, UT, VA, WA 

Type II 
State legislature explicitly gives residence FL, GA, MN, MO, NM, SD, WI 
determination to state agency or coordi- 
nating board (7) 
Type III 
State legislature explicitly gives residency AR, NH 
determination to state institutions (2) 
Type IV 
State code is silent, state agency or IA, OH, OK, OR, PA, RI, WV 
coordinating board has assumed the 
determination (7) 
Type V 
State code is silent, state institutions AL, AK, DE, DC, IL, IN, KY, LA, ME, MD, 
have assumed the determination (15) MA, MI, TN, VT, WY 

The heterogeneous practices of Type III and V institutions, how- 
ever, cannot possibly attain such uniformity. In small states with one 
or few institutions this may not be a serious problem, for institutional 
registrars often confer and attempt to establish uniformity within their 
individual board policies. In states with many public institutions or 
many multiple-campus systems, this laissez faire autonomy invites 
confusion, arbitrariness, and litigation. Appendix I includes institu- 
tional practices in Type III and V institutions. Due to the absence of 
statewide standards, a major institution or system was sampled in 
each of the seventeen states to determine whether domicile, durational 
residence, or a combination of the two were required. 

As can be seen, some institutional-practice states employ one stan- 
dard, whereas others employ another. This is not a problem per se, 
for Type I, II, and IV states also vary in their practices. The crucial 
difference, though, is that the statewide-practice states treat all appli- 
cants within the state similarly, according to a statewide standard (tied 
to a statute or regulation), whereas the institutional-practice states 
allow each institution's board to adopt individual practices, criteria, 
standards, and even the choice whether to waive the residence or 
domicile requirement. Thus, an out-of-state student could move to 
Type V State A and apply to several institutions, each of which could 
treat her differently. Institution 1 could grant her residency immedi- 
ately, whereas institutions 2 and 3 could require ninety days or one- 
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year waiting periods, and 4 could insist she be domiciled and wait 
one year. 

This crazy quilt does, in fact, occur in the seventeen states, and 
although it is difficult to gauge whether these states encounter more 
litigation or accrue more administrative costs than do statewide- 
practice states, it is clear that the plethora of practices fails to put 
students on sufficient notice of state requirements, precludes a "com- 
mon law" of state practices such as those possible in states where a 
sharing of similar experience supplements and smoothes out trouble 
spots, and fails to protect the state fiscal resources. The reverse may 
also be problematic, for individual institutions may be more open to 
out-of-state students than would be legislatures or agencies. As this 
study argues, existing practices do not serve very clearly articulated 
policy goals and fail in two important respects: notice to students and 
equal protection (treating equals equally). In addition, legislators 
often guard their state borders ferociously. This tendency is most pro- 
nounced in legislative treatment of alienage, where states may exceed 
their constitutional authority and where foreign policy implications 
arise. For example, in a recent legislative session in one Type I state, 
the legislature ignored the attorney general's opinion it had commis- 
sioned, and failed to correct a statewide practice concerning resident 
aliens-even though the United States Supreme Court had definitively 
ruled on the practice and struck it down three years earlier [21, pp. 
51-55]. A recent study found that nineteen Type I, II, and IV states 
were not in compliance with the Court's ruling, and seven addi- 
tional III and V states had major institutions with similarly discredited 
practices [21]. 

3. Exemptions, Exceptions, and Waivers: End Runs around Resi- 
dency Requirements 

In addition to the complex requirements and governance explored 
in parts 1 and 2, there are an extraordinary number of exemptions, 
exceptions, and waivers to state practices. The most common areas 
singled out for special treatments are dependents or minors, marital 
status, military personnel, and alienage, four areas where nearly all 
states make some special mention in their practice. States also employ 
special mention for a wide range of categories, totaling thousands of 
exceptions to residency requirements. Table 2 summarizes state data 
on special treatment, but as complicated as these practices are, they 
significantly understate the exemptions. For those seventeen states 
with institutional autonomy to devise their own residency require- 
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ments, only a flagship system or campus was sampled; the require- 
ments in those states vary from institution to institution, and 
exemptions are no different. 

TABLE 2 

Exemptions, Exceptions, and Waivers to Postsecondary Residency Requirements 

Category No. of State Provisions* 

Alienage 71 
Marital Status 81 
Military 173 
Minors/dependents 27 
Other miscellaneous provisions (33 categories) 173 

NOTE: 
For the complete list, see 22, Appendix II 
*Each state could, and many did have more than one provision per category. Therefore the totals are higher 
than 51. 

Other groups frequently singled out for special treatment include 
university employees (seventeen states), financially needy students 
(sixteen states), graduate assistants (twelve states), new employees 
(eleven states), and senior citizens (ten states). These exemptions are 
undoubtedly even more widespread than the data suggest, due to the 
Type III and V states and due to the many ways employed to treat 
residency or confer exemption. For example, states may use fiscal 
riders, revenue bills, or appropriations language to enact exceptions 
(for one year or several), and these or other quasi-legislative means 
could not be discovered in a statute search. As one example, Texas 
uses an appropriations bill each session to limit out-of-state enroll- 
ments in public law schools to 10 percent of their total [20]. 

The most striking feature among these patterns is how few exemp- 
tions or special treatment have anything to do with the fundamental 
concepts of duration or domicile. In some instances, the exceptions 
are aimed at classes of persons who are mobile (military, migrant 
workers) or for whom domicile is difficult to determine (aliens, Indi- 
ans). However, the largest class is those for whom residency (or tui- 
tion waivers) is a conferred benefit, without reference to duration or 
intent. Although the data in table 2 are not arranged to show each 
state's exemptions (due to the wide number of exceptions in Types III 
and V), some states are truly spectacular in their legerdemain around 
strict requirements. Texas, although not the most unusual example, 
offers eighteen categories of exceptions or special treatment to a strict 
domiciliary requirement with a one year waiting period: from gradu- 



272 Journal of Higher Education 

ate assistants, to recipients of $200.00 scholarships, to certain border 
non-residents. In nearly every instance, the benefit is conferred to 
reward a characteristic or class of persons, such as graduate students 
(as an employment perquisite), meritorious students (those who re- 
ceive scholarships), certain public employees, or good neighbors 
(certain adjoining states). Few can really lay claim to exemption on 
intentional or durational grounds, but all claim statutory preference as 
an exception carved out over time by the legislature. Ironically, in 
other respects, the Texas legislature has sought to make state resi- 
dency even more difficult to achieve [20, 21]. 

Some of these exemptions may not pose bad results, but they are, 
for the most part, unprincipled, except when they ease the evidentiary 
burden placed upon groups for whom duration or domicile genuinely 
poses a particular problem. Graduate students rarely are paid well and 
provide important instructional or research services to institutions. 
Paying their tuition seems a modest benefit and one well worth pre- 
serving, but using the residency requirement to deem the students 
"residents" is a curious bookkeeping maneuver, one that undermines 
the residency determination system. Particularly troubling are the 
many discretionary means to confer residency upon the advantaged, 
as in the instance of scholarship recipients or employees of choice 
industries lured to states by such special treatment as exemptions and 
(for the companies) tax abatements. As weak a system as has been 
erected to regulate migration of out-of-state students, it is being un- 
dermined by the growth of arbitrary and unprincipled exceptions, ex- 
emptions, and waivers. 

The most obvious problems with the state-sanctioned exceptions 
are their effect upon the residency system and their potential for abuse 
of discretion. First, the vagaries of the system and the illogic of many 
residency requirements, as noted previously, fail to inspire confidence 
in the efficacy of the system. Surely, this partially accounts for the 
rise in litigation. Moreover, some institutions will capitulate in a bor- 
derline case rather than be sued by students and have a published 
judgment for other applicants to emulate. As will be noted in the next 
section, institutional practices frequently breed contempt by students 
whose grapevine quickly conveys information to other students about 
bad or unfair administrative processes. Therefore, the "end-runs" 
around strict requirements cause great dissatisfaction among the 
"have-nots" who are forced to comply with waiting periods and inten- 
tionality requirements. Seeing other students treated advantageously 
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for idiosyncratic reasons does not "go down well" for the less advan- 
taged, particularly if the benefit is not due to students' "merits," but 
good fortune; the stake will increase as tuitions rise. Second, institu- 
tional officials, although frequently desiring as much discretion as 
possible, do not always want open-ended exemptions, for they are 
placed in the position of having to make decisions without criteria or 
explanation and then having to defend negative decisions to those 
whose claims are denied. In other words, the exercise of discretion in 
benefit awards can lead to additional student demands for the same 
treatment. Even vague criteria such as "merit," "need," and "hon- 
ors," employed on a regular basis in higher education, can be quanti- 
fied or tied to a publishable standard to guide practice, whereas 
tuition waivers without reference to duration or domicile cannot be so 
easily articulated or defended. 

On one hand, it is understandable that exceptions would occur and 
desirable that some flexibility would be available for the institutions 
that must administer strict residency requirements; play in the joints 
is always useful for large organizations, and reasonable accommoda- 
tions seem a social good. Unfortunately, the extensive and unprinci- 
pled exemptions in this area have gone far overboard from their 
original purpose, and the institutional practices, particularly those 
found in statutes and regulations, suggest that the basic residency 
requirements are so outmoded or wrongheaded that only institutional- 
ized circumvention can make the system work. This Goldbergian 
scheme is neither rational nor reasonable, and institutional practices, 
discussed in section 4, only add to the confusion. 

4. Problems with Institutional Practices 

The literature on residency requirements is interestingly bifurcated. 
One stream of research is concerned with the legal and economic 
consequences of student migration [6, 7, 13, 14, 16, 24, 27, 29], 
whereas the other is written by practitioners and is therefore more 
practice-oriented [5, 9, 11, 12, 25]. This bifurcation is interesting 
because both the theory of residency'requirements and the implemen- 
tation of the requirements show clearly that the system is badly 
flawed, but that participants muddle through. Neither literature is 
very well integrated or shows the effect of theory upon practice. 
Rather, there is a sense of accommodation to a bad situation, where 
the goals may be inchoate and the rules unclear, but somehow true 



274 Journal of Higher Education 

residents are sorted from nonresidents, and the folklore persists that 
deserving taxpayers are receiving a benefit, whereas undeserving non- 
residents are not. 

The best place to observe the folklore in action is in an office where 
residency determinations are made. At most institutions, this transac- 
tion occurs in an admissions, registrar, or financial aid office, where 
a clerk makes an assessment of students' self-reported claims to resi- 
dency status. At this point, the staff of an institution implement their 
understanding of the complex residency requirement system, bringing 
to bear objective facts, some proxy measures, and certain evidence 
upon each case. In this section, the forms of administrative discretion 
will be reviewed, including the indices and criteria employed to make 
the determination, the evidentiary requirements and burdens of proof 
entered into the record, and the weight accorded the various pieces of 
information. 

This area is the one most in need of fresh insights, as no ethno- 
graphic survey or administrative law study has emerged to shed light 
on the important role administrators play in interpreting the rules and 
making determinations. This gap is considerable, because there are 
redefinition and reinterpretation that occur between the enactment of 
statutes or promulgation of regulations and the determination of a 
student's residency status. One knowledgeable scholar of residency 
practices has noted, "most classification officers would be likely to 
stress that the difficulties of making either-or determinations in indi- 
vidual cases should not be underestimated" [3, p. 8]. 

A first step in understanding the discretionary practices is an exam- 
ination of indices and criteria. As has been noted, domiciliary re- 
quirements entail subjective as well as objective, measurable evi- 
dence. In the purest sense, one who has never left a state and never 
intends to leave incontestably meets all the presence, duration, and 
intent criteria; at the other end, someone who has never been in a 
state and never intends to go there is just as clearly not its domiciliary. 
Between these two points, however, there is much room for judgment. 
In most instances, the first level of inquiry is: do the circumstances 
indicate any presence in the state, and if so, was it of sufficient dura- 
tion to meet the durational requirement? Some states, in anticipation 
of difficulties in determining this criterion, allow a set "grace period" 
for counting time. As simple as this appears to be, counting the time 
periods frequently poses problems: When does the clock start? When 
does it stop? Do absences from the state count? If brief ones do not 
count, what about prolonged ones? A review of admissions practices 
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revealed that nearly half the sampled institutions required that appli- 
cants for residence status reside in the state for the appropriate period, 
counted backwards from the date of application, on the theory that 
events could change between that time and the time of enrollment; the 
other states permitted students to run the clock until enrollment, a 
practice that can substantially shorten the waiting period [21]. 

The measurement of intent is even more complex than the measure- 
ment of duration, and the forty states with domiciliary requirements 
and waiting periods and two states with domiciliary requirements 
without waiting periods predictably employ a wide range of criteria to 
determine intent. Often, other measures of long-term residence and 
community ties are used: for example, voter registration is a less- 
stringent form of residence widely used by institutions. In truth, it is a 
poor proxy, for voting residency periods are by law of short duration, 
usually ninety days to six months [1], and rarely are probative of 
long-term intent. People may regularly vote in their domicile, but they 
need not do so. Conversely, not being registered to vote in a new state 
is likely to be interpreted as not having established domicile. In any 
event, the extensive litigation in student voting rights cases suggests 
the great degree of difficulty in measuring intentionality for meeting 
residency requirements. However, every state sampled allowed or re- 
quired voter registration as a criterion of domiciliary intent. 

The problems of evidence and burden of proof are important, for 
determining both "objective" facts (for example, how long have stu- 
dents resided) and subjective intent (where is your true, permanent, 
and fixed abode), but those states that hold students to durational 
standards appear to exact the same evidentiary requirements as those 
states where domicile must be proven. Therefore, even where subjec- 
tive intent is not required, similar proof-including items that count 
toward intentionality-is exacted. This curious finding suggests that 
even nondomiciliary states are employing domiciliary criteria and evi- 
dence, higher standards than the technical requirements of the statutes 
or regulations. 

The kinds of evidence allowed to prove residence or domicile are 
summarized in table 3, data gathered in a survey of all state practices. 
The data show a remarkable consistency, for nearly every state re- 
quired or allowed the following as evidence: IRS receipts; automobile 
registration, property ownership, or tax records; voter registration 
card; paycheck stubs; affidavits from landlords, employers, or others; 
students' sworn statements; transcripts; and other documents, testi- 
mony, or proof of residence. 
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TABLE 3 
Documentation Allowed or Required by States as Evidence of Residency or Domicile 

Evidence No. of States* 

IRS returns, W-2, W-4 forms, state tax returns 51 
Voter registration 51 
Drivers license 48 
Car or property papers 48 
Proof of housing (rental or owned) 48 
Payroll checks, stubs 45 
Affidavits (from landlords, employers, others) 44 
Applicants' affidavits 44 
Other 

(transcripts) 35 
(immigration papers) 30 
(military papers) 26 

*50 states and DC, including flagship campus in Types III and V 

Many states granted wide latitude with the evidence allowed to 
prove residence, but it is the patterns of the evidence that administra- 
tors rely upon to make their determination. For instance, a student 
holding all the documentation listed in table 3, but voting in another 
state, will likely be classified a nonresident; even if the student regis- 
tered to vote in the new state, many registrars would likely start the 
clock at the point of reregistration. The burden of proof is always 
upon the student in classification cases, and courts will likely uphold 
the state practice unless it includes an irrebuttable presumption (that 
is, that students, once classified nonresidents, can never become resi- 
dents) or an unconstitutional provision (that states attempt to do what 
only the federal government can do, namely, regulate immigration) 
[14, 21, 27]. Thus, to overcome the burden of proof, students will not 
only be required to show that they are residents or domiciliaries of the 
state, but that they are not domiciled or residents elsewhere. These 
are heavy burdens to overcome, and although the requirements for 
duration are less stringent than those for domicile, the evidence 
deemed necessary for one is no less than that required for the other. 

The weight accorded the evidence does not substantially differ be- 
tween determinations of residence or domicile. In both instances, 
states rely upon similar records (the portfolio of evidence) and accord 
the evidence the greatest weight when the records show uninterrupted 
presence as well as abandonment of domicile elsewhere. As noted 
earlier, even durational requirement determinations have elements of 
intentionality, and "taking into account the whole picture" inevitably 
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considers intentions. The care with which materials are scrutinized 
can depend on a range of elements, including political or legal consid- 
erations. For example, even in those institutions that enjoy autonomy 
in residency matters, admissions numbers and policies can subtly af- 
fect whether or not strict scrutiny is applied to residency petitions. 
For instance, when enrollments are down or when substantial tuition 
increases occur (as in Texas, where tuition charges tripled from 1985 
to 1986), it may prove efficacious for institutions to be more lenient in 
borderline residency cases rather than risk losing students. If a school 
has differential admissions practices for transfer students-requiring 
higher GPA's for transfer admissions than those required for enrolled 
students-such flexibility may actually be a way to improve the qual- 
ity of students. Of course, such practices cannot be articulated as 
formal institutional policy, lest state auditors investigate or students 
begin to expect easier reclassification in the future. 

There are also occasions where institutions reinterpret state legisla- 
tion or regulations, as in one state, where a virtually unenforceable 
provision of dubious constitutionality was ignored by the state institu- 
tions in an unspoken compact.3 This has also happened in states where 
the existing practice has been struck down by a court decision. A 
recent study found a number of states whose practices regarding alien 
students had not been brought into conformity with a United States 
Supreme Court decision, several years after the requirements had 
been found unconstitutional [21]. Nonetheless, many institutional of- 
ficers were aware of the court case and had been advised by legal 
counsel to ignore the requirements and abide by the Court's decision. 
The fluctuations of enrollments, institutional priorities, and legal cri- 
teria all contribute to the accordion-like tightening and releasing of 
the evidence, burdens of proof, standards, and weights in residency 
determination. Like the multiple exemptions found in nearly all 
states, the wide swings evident in the administration of residency 
suggest the deterioration of the system into one that does not always 
protect either the institutional interest or the students' rights. In the 
final sections, the major models of residency determination are re- 
viewed, and recommendations are advanced for reducing the arbitrar- 
iness so evident in the current system. If major revisions are not 

3The requirement was that residents be "gainfully employed." Several administra- 
tors agreed to speak on the subject on the condition that their remarks were to be 
held confidential. 
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made, confidence in the practices currently employed will collapse 
like the "one-hoss shay."4 

5. Alternative Models for Residency Determination 

In his important 1974 book, Alternative Tuition Systems [4], Robert 
Carbone and several colleagues considered five different models for 
determining residency, weighing the advantages and drawbacks of 
each: the nonresident student surcharge model, the resident student 
fee remission model, the sliding scale/multiple criteria model, the 
sliding scale/single criterion model, and the national tuition bank 
model (see table 4). Carbone was particularly enthusiastic about the 
fifth, the National Tuition Bank model, because its federal character 
obviated many of the intractable problems posed by the other four 
state models. In the dozen years since the book appeared, however, 
there has been no movement towards a federal model, and indeed, 
additional litigation has continued to strengthen the states' hand in 
residency determination [14, 22]. The problems identified by Car- 
bone, and those detailed in this article, remain an obstacle in state 
plans, and a national system has some lure in its promise for increas- 
ing student mobility (an incentive for students) and possibility for 
federal "equalization" of subsidy (an incentive for states). As was 
mentioned earlier, the federal financial aid system does have some 
built-in progressivity, for determination of greater need will generate 
a formula of somewhat greater aid eligibility. 

In 1976 two additional proposals for a national residency plan 
emerged in a study by David Palley [23]. In a prediction based more 
on hope than logic, he concluded, "As enrollments decline absolutely 
on particular public sector campuses causing underutilization of class- 
rooms and dormitories, it is entirely possible-indeed likely-that 
states will voluntarily lower barriers against students from out of 
state . . . enrollment trends suggest that the 'nonresident problem' 
with which this paper is concerned may largely cure itself within five 
to ten years" [23, pp. 16-17]. Although the decade since Palley's 
prophecy has witnessed a general tightening of standards and increas- 
ing sophistication of nonresidents in the residency claims, he was 
correct in his judgment that the system was illogical and, in many 
respects, unfathomable. However, he had not taken into account the 
financial assistance that offsets some of the differences in charges, 

4With apologies to 0. W. Holmes and "The Deacon's Masterpiece" [10]. 
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and he did not note the extensive system of exemptions that siphon off 
some of the pressure. He did not envision the extent to which declin- 
ing resources would cause state legislators to close borders more 
tightly than before, even with fewer students enrolling in public insti- 
tutions. Almost no state or institution has liberalized its residency 
practices during the last years, at least not without losing a court case. 
In both of his federal proposals, he envisioned a national compact or 
ledger where there is either a transfer payment plan that would share 
cost differentials among the federal government and exporter states or 
a waiver plan that equalizes charges for out-of-state students. The five 
approaches reviewed by Carbone and Palley's two models are summa- 
rized in table 4. 

Undoubtedly, more alternative models are either in operation or 
possible to construct, and the seven elaborated in table 4 represent 
pure types. Many permutations are possible, borrowing elements and 
jerrybuilding a hybrid approach. In financial aid packaging, the jerry- 
built approach of mixed economies and public purposes is widely 
employed [4, 19]. The two purest types of residency determination 
are not represented in table 4, because they do not currently exist and 
have a variety of legal and fiscal restraints: a no-tuition state where no 
student pays tuition, whether resident or nonresident; or a high 
charge state where every student pays the same "full-cost" tuition, 
whether resident or nonresident. As Carbone correctly noted in 1974, 
each of these two extremes "in its own way represents a position out 
of step with current economic conditions and prevailing political real- 
ity" [4, p. x]. His assessment is no less valid fourteen years later. 

Each of these approaches has serious flaws. A and B do not meet 
the test of Vlandis v. Kline,5 the leading case on the legality of resi- 
dency schemes. Any plan that precludes nonresidents from ever es- 
tablishing residency will be found illegal, whether it employs 
surcharges or rebates. Variants of A and B are regularly employed, 
using duration or domicile as the criterion for fee reduction or rebate; 
these variants, however, still pose all the problems noted earlier with 
the determination of domicile and duration. In addition, both plans 
would likely cause in-state tuitions to rise by tying them to cost-of- 
instruction formulas. 

Plans C and D have more possibilities, although D raises the same 
problems of residency determination. Both tie tuition rates to resi- 
dency status, but instead of the all (resident) or nothing (nonresident) 

'Vlandis v. Kline, 412 U.S. 441 (1973). 
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categories, they incorporate degrees of residence. Thus, under Plan 
D, a person who had been in the state for one year would pay more 
tuition than would a person who had been a resident for longer, and so 
on. Under Plan C, a person with more contacts (voting, residence, 
property, resident spouse, and so on) would pay a correspondingly 
lower amount than would a person without the domiciliary criteria. In 
both instances, the unitary notion of domicile would be removed from 
its either-or structures. The legality of this "degrees of residency" is 
unclear, although the recent cases Zobel v. Williams6 and Andress v. 
Baxter are somewhat instructive. Both are Alaska cases, and both 
involved legislative attempts to distribute the State's wealth to its citi- 
zens. In Zobel, the United States Supreme Court struck down a 
benefits-distribution scheme that would have given more mineral reve- 
nue to longer-term residents than to newer arrivals-quite like models 
C and D. The Court held: 

If the States can make the amount of a cash dividend depend on length of 
residency, what would preclude varying university tuition on a sliding 
scale based on years of residence-or even limiting access to finite public 
facilities, eligibility for student loans, for civil service jobs, or for gov- 
ernment contracts by length of domicile? Could States impose different 
taxes based on length of residence? Alaska's reasoning could open the 
door to state apportionment of other rights, benefits and services accord- 
ing to the length of residency. It would permit the states to divide citizens 
into expanding numbers of permanent classes. Such a result would be 
clearly impermissible.8 

It is not clear how far the Court would go in invalidating a more 
carefully crafted legislative scheme for tuition benefits, and at least 
one author has predicted that the case is sui generis and limited to its 
rather unusual facts [24]. 

In Andress v. Baxter, however, in which Alaska required a two-year 
waiting period for financial aid eligibility, the District Court held that 
the exceedingly long durational requirement was allowable. The state 
successfully argued that more than the usual waiting period was nec- 
essary, because the plan was extremely generous and the money could 
be used to attend schools in other states. The case represents the high 

6Zobel v. Williams, 457 U.S. 55 (1982). 

7Andress v. Baxter, No. A82-307 CIV, U.S.D.C. (Al.) (September 8, 1983) 
(Unpublished). 

8Zobel v. Williams, 457 U.S. 55 (1982), at 64. 
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water mark of durational requirements, and it is unlikely that a court 
would countenance more than a two-year requirement for any 
benefits-distribution plan based upon domicile.9 

Apart from the model's legal implications, there would have to be a 
clear and rational relationship drawn among the various criteria and 
the weights accorded each. As has been noted, this is the very prob- 
lem inherent in domicile determination, but the possibility of several 
tuition levels pegged to students' status has many attractive features, 
particularly if students could rely upon reclassification as their "eligi- 
bility" improved. This model might survive a court test if its criteria 
were weighted towards meaningful durational evidence, and the rela- 
tionship among student subsidy and costs of instruction could be rea- 
sonably established by research. For instance, how long does it take to 
repay subsidies? At what point would a nonresident become a regular 
resident? Which criteria are determinative of intent? 

Models E, F, and G propose national "compacts," where the book- 
keeping for residence would take place at a national level. In Models 
E and F, a federal "bank" would be established to administer a bal- 
ance of payments between sender and receiver states. In Carbone's 
Model E, this balance would be the net total subsidies expended for 
each out-of-state student enrolled in that state's public system; in Pal- 
ley's Model F, the balance would be spread over the sender states and 
the federal government. (Model E anticipates some start-up money, 
possibly federal, to prime the pump until the repayments began.) In 
Model G, Palley's Waiver Plan envisions not only a national coordi- 
nating mechanism, but a redistributive effort towards financially 
needy students who have "valid" reasons for attending schools out of 
state. He would pay for these waivers to average 25 to 30 percent 
"discounts" for half the nonresident population (with 10 to 15 percent 
of the population on full discounts) by substantially raising nonresi- 
dent fees for the remaining nonresidents not eligible for the waivers. 

The last three models would require a substantial federal role, with 
the attendant regulation and financing. They resemble, to some ex- 
tent, a voucher system with out-of-state subsidies borne either by the 
sender states, the federal government, or other nonresidents. (For a 
critical review of postsecondary voucher plans and their regulatory 
problems, see [17].) The biggest problem, however, is that the federal 

9Florida has a three-year waiting period for one of its financial aid programs (see 
Appendix I). Nevada had a five year waiting period for consortia eligibility, but after 
it was challenged, the state shortened the requirement to one year (discussion with 
state assistant attorney general). 
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government already equalizes out-of-state charges to a large extent 
and grants or loans considerable money to private college students as 
well through its variety of need-based financial assistance programs. 
Although the real value of federal aid has decreased since 1980-81, 
the actual amount increased to $12.5 billion in 1983-84 [8]. It is 
probably unrealistic to expect that the federal government will shoul- 
der a larger share of postsecondary finance simply to accommodate 
nonresidents who wish to study outside their state in another public 
institution. If earlier experience is an indicator, such a move would 
trigger a round of higher charges to nonresidents and would unlikely 
cause states to reexamine their durational or domiciliary criteria. His- 
torically, the federal government has deferred to states' interests and 
autonomy on these matters, and with the exception of immigration 
issues, is likely to remain out of residency determination. 

Conclusion, Recommendations 

This article has reviewed the theoretical and legal underpinnings of 
residency requirements, presented and analyzed state data on the ad- 
ministrative practices, and critiqued the major approaches employed 
by states to govern residency. It is difficult to justify a strong prefer- 
ence for domicile, and as was demonstrated, near-impossible to ad- 
minister, particularly when the system is undermined by unprincipled 
exemptions.'? Both structural and institutional changes are required to 
bring order to the current state. Many institutional residency offices 
view the system as the weakest link in the admissions process and as 
the most difficult to understand and implement. 

What may be needed is a means by which either "sliding scale" 
residency determination is accomplished to the satisfaction of courts 
or duration is completely divorced from intention. The entire notion 
of establishing domicile or a single residence is flawed [6, 24, 27], 
particularly when it is combined with the requirement that the student 
also fulfill a waiting period. The premise that residents or domiciliar- 
ies have paid into a state treasury is nonsense in many instances, and 
millions of nonresidents have been reclassified as residents without 
any tax payment in their new "home" state. Except through sales tax, 
rentals, or other transactional taxes, many of these students will have 
paid no more than do temporary visitors by the time their duration or 
apparent acquisition of domicile entitles them to resident status. 

'IThis article does not address the clear unconstitutionality of the recent Massa- 
chusetts law that proposes to charge "Full fare" to foreign students [15]. 



284 Journal of Higher Education 

Moreover, the many exceptions increase the ability of many advan- 
taged nonresidents to gain this exalted status, especially in states with 
generous waiver or exemption policies. Unless a student or a student's 
parents have been in longtime residence, it is unlikely that their tax 
contributions will equal the instructional expenditures, either at in- 
state or out-of-state rates-which themselves are imperfect and rarely 
include facilities, tax abatements, or other subsidies. 

The only near-guarantee a state has for recapturing its investment is 
to recoup taxes or returns from a student who remains in the state 
after consuming its resources. If a plan could be devised to measure 
true intent to establish a domicile, states would not have to try and 
divine intentions; rather they could measure the amount of subsidy 
and amortize it after graduation (or leaving school), when the stu- 
dents actually manifested their declared intent. In other words, stu- 
dents who left the state would pay (actually, repay) a greater portion 
of their "debt" than would the genuine domiciliaries, that is, those 
who stayed. This plan would shift the subsidy to those who remained 
residents, and repayment schedules could be administered through 
existing state education loan agencies (or a quasi-federal agency such 
as the Student Loan Marketing Association). This "subsidy forgive- 
ness" approach has a precedent in federal loan forgiveness programs 
such as those that erased a certain percentage of indebtedness for a 
graduate who taught in a Title I school, joined VISTA, or participated 
in other approved activities. Once a student had remained in the state 
for x period of time (a proxy for repaying the subsidy), the indebted- 
ness would be considered paid. Many technicalities would need to be 
worked out, particularly to preserve the concept of low tuition, but 
this approach has an existing repayment mechanism, parcels benefits 
after domicile has been definitively established, and is more likely to 
recapture subsidy than is any other current approach. It also has the 
decided advantage of seeking "repayment" when a person is at a 
higher earning capacity; many students cannot work while in school, 
and their earning potential is far greater once they complete their 
course of study. Major cautions are in order so that student 
indebtedness-a serious problem for many students-does not reach 
unreasonable limits; however, the charges for nonresident subsidies in 
public colleges would likely be no greater than charges for private 
institutions. It also has the disadvantage of involving the state bu- 
reaucracy instead of the institutional administrators in residency de- 
terminations. 
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As the twenty-first century nears, it is time to consider alternatives 
to earlier presumptions that persons maintained only one domicile. 
Modern day mobility and the obvious flaws in the current system cry 
out for more reasonable and equitable approaches to administering 
intentions. Even if judges continue to uphold the practice, it exacts a 
great toll. The continuing problem will plague institutions and courts 
until states more realistically and carefully draft reasonable prefer- 
ences for genuine residents without fencing out the many thousands of 
mobile students who can raise legitimate claims to state residency or 
to the many unprincipled exemptions that characterize waiver poli- 
cies. In the alternative, it may become necessary to abandon nondura- 
tional benefits and to lessen the strictness of domicile, itself an 
archaic concept, in exchange for either a lengthening of durational 
periods or a mechanism that would recapture subsidy differentials 
after the benefit is consumed. Debates about financing higher educa- 
tion, including state "trusts" for prepaying tuition [28], must include 
residency fee structures. However such reform is accomplished, the 
states have an opportunity to reduce litigation and its wasteful conse- 
quences and to restore student confidence in their administrative treat- 
ment. The ability of higher education to govern itself has an excellent 
laboratory in this opportunity. 
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APPENDIX I 
Summary of Requirements to Qualify as Resident for Tuition Purposes and Listing of Em- 
powering Statutes 

Requirement 
(Institutional Example) 

State Type Citation [State Agency] Financial Aid 

AL V ALA.CODE Title 16 domicile, 12 months ALA.CODE Title 16 
? 16-5-10 (Univ. of Alabama) ? 16-33A-1(2) 

domicile, 12 months 
AK V ALA.STAT. residence, 12 months ALA.STAT. 

? 14.40.170a(6) (Univ. of Alaska) ? 14.40.806(4) 
domicile, 24 months 

AZ I ARIZ REV.STAT. domicile, 12 
? 15-1802A months 

AR III ARK.STAT.ANN. domicile, 12 months 
? 80-3301 (Univ. of Arkansas) 

CA I CAL.EDUC.CODE domicile, 12 
Part 41, ? 68000, months 
et seq. 

CO I COL. REV.STAT. domicile, 12 
? 23-7-102(5) months 

CT I CONN.GEN.STAT. domicile, 6 
? 10-329f months 

DE V DEL.CODE Title 14 domicile, 12 months 
? 5106 (Univ. of Delaware) 

DC V D.C. Law 1-36 domicile, 90 days' 
? 31-1711 (Univ. of D.C.) 

FL II FLA.STAT. domicile, 12 months State tuition voucher: 
? 240.203 (State Board of Edu- residence, 24 months 

cation Rule 6C- ? 240.401 
7.05) Scholarship: 

domicile, 
24 months 
? 240.402 
State student 
assistance grant: 
domicile, 24 months 
? 240.409 
Student Financial Aid 
Scholarship Fund 
Loan: 
residence 36 months 
? 240.415 
Student Loan 
Trust Fund Loan: 
domicile, 12 months 
? 240.439, ? 240.445 

GA II GA.CODE ANN. domicile, 12 months 
? 32-169 (Board of Regents 

of the Univ. System 
of GA.) [Manualfor 
Interpreting Resi- 
dence Status] 

HI I HI. REV. STAT. residence, 12 
? 304-4 months 



APPENDIX I (Continued) 

Requirement 
(Institutional Example) 

State Type Citation [State Agency] Financial Aid 

ID I IDAHO CODE domicile, 12 
? 33-3717 months 

IL V ILL.ANN.STAT. residence, 6 months 
Chapter 144 ? 190 (Governors State 

Univ.) 
IN v IND.CODE ANN. residence, 12 months residence, 6 months 

? 20-12-1-1 (Indiana University) ? 20-12-21.5-7 
IA Iv IOWA CODE domicile, 12 months 

? 262(9)3 [Iowa State Board of 
Regents. IA Admin- 
istrative Code 
720-1.4(1)] 

KS I KAN.STAT. residence, 12 
? 76-729 months 

KY V2 KY. REV.STAT. 
? 164.030 

LA V LA.REV.STAT.ANN. residence, 12 months 
? 17.3351 (Southern Univer- 

sity) 
ME V MAINE REV.STAT. domicile, 12 months 

ANN.3 20-A (University of 
? 10902.2.A., 1983 Maine) 

MD v MD.EDUC.CODE domicile, 6 months 
ANN.4 (Univ. of Maryland) 
? 13-104(b)(i) 

MA V MASS.GEN. LAWS domicile, 12 months 
ANN.5 (Univer. of Mass.) 
Chapter 75 ? 1 

MI v MICH.COMP. LAWS domicile, 12 months 
ANN. ? 390.3 (Univ. of Michigan) 

MN II MINN.STAT. domicile, 12 months 
? 136.11 [State Univ. Board 

(Common Policy)] 
MS I MISS.CODE ANN. domicile, 12 

? 37-103 et seq. months 
MO II MO.REV.STAT. residence, 12 months 

Appendix B 6-2 [Coordinating Bd. 
(1978) for H. Ed. (Resi- 

dency Determination 
Procedure, 6 CSR 
10-3.010, 1981)] 

MT I MON.REV.CODE domicile, 12 
ANN. ? 20-25-501 months 

NE I NEB.REV.STAT. domicile, 180 
? 85-501 days 

NV I NEV.REV.STAT. residence, 6 
? 396-540 months 



APPENDIX I (Continued) 

Requirement 
(Institutional Example) 

State Type Citation [State Agency] Financial Aid 

NH III N.H.REV.STAT.ANN. domicile, 12 months6 
? 187:29(11) (Univ. of NH Sys- 

tem) 
NJ I N.J.STAT.ANN. domicile, 12 

? 18A:62-4 months 
NM II N.M.STAT.ANN. domicile, 12 

? 21-1-4 months, [Board of 
Educational Finance 
(Finance Policy on 
Residence Status)] 

NY I N.Y.EDUC.LAW domicile, no time domicile, 1 term 
? 302.1 (SUNY) specified (SUNY) ? 302.1(6)(b) 
? 6301.4 residence, 12 months 
(4 year colleges) (4 year colleges) 

NC I N.C.GEN.STAT. domicile, 12 
? 116-143.1 months 

ND I N.D.CENT.CODE domicile, 12 
? 15-10-19 months 

OH IV OHIO REV.CODE domicile, 12 months 
? 3333.04(0) [Ohio Bd. of 

Regents 
(OBR 333-1-10)] 

OK IV OKLA.STAT. domicile, 12 months 
Title 70 [Okla. State Regents 
? 3206(m) for Higher Education 

(Residence Status of 
Enrolled Students in 
the Okla. State 
System of Higher 
Ed. Sec. 8)] 

OR IV OR.REV.STAT. domicile, 6 months 
? 351.070 [Board of Higher 

Ed. (OAR 580-10)] 
PA IV PA.STAT.ANN. domicile, 12 months domicile, 12 

Title 24 [PA. Board of State months 
? 20-2003.2(8) Coll. and Univ. 24 ? 5154 

Directors) 22 
? 153.1 

22 ? 46.5 (Com- domicile, 12 months 
monwealth Insti- (Commonwealth 
tutions)7 Institutions ex: 

Univ. of 
Pittsburgh) 

RI IV R.I.GEN.LAWS domicile, 12 months 
? 16-31-5 [Bd. of Governors 

for Higher Ed. 
(Regulations on De- 
termination of 
Residency)] 



APPENDIX I (Continued) 

Requirement 
(Institutional Example) 

State Type Citation [State Agency] Financial Aid 

sc I S.C.CODE domicile, 12 
? 59-112-20 months 

SD II S.D.COMP.LAWS domicile, 12 months 
ANN. [State Bd. of Regents 
? 13-49-1 (Resident and 

nonresident 
tuition, 1.2.2.)] 

TN V TENN.CODE ANN. domicile, no time 
? 49-3342 specified (Univ. 

of Tennessee) 
TX I TEX.EDUC.CODE domicile, 12 

Title 3 months 
? 54.052 

UT I UTAH CODE ANN. domicile, 12 
? 53-34-2.2 months 

VT v VT.STAT.CODE domicile, 12 months domicile, 12 
? 2282 (Vermont State months ? 2822 

College) 
VA I VA.CODE ? 23-7 domicile, 12 

months 
WA I WASH. REV. CODE domicile, 12 

? 28B.15 months 
wv Iv W.VA.CODE domicile, 12 months 

? 18-26-8 WV Board of Re- 
gents (Policy Bulle- 
tin no. 34)] 

Wl II WIS.STAT. domicile, 12 months 
? 36.27 [Bd. of Regents of 

Univ. of Wis. 
System (Wis. Adm. 
Code U.W.S. 20)] 

WY v WYO.STAT. domicile, 12 months 
? 27-17-204 (Univ. of Wyoming)8 

SOURCE: Reprinted with permission from College Law Digest, Vol. 16, No. 12, 24 July 1986. Copyright 
1986 by the National Association of College and University Attorneys. 
NOTE: If a state has a durational requirement, it is designated as residency, with the requisite time 
period listed as it appears in the statute, regulation, or institutional catalog. If there is a requirement that 
students intend to make the state their permanent abode, the requirement is listed as domicile, with any 
durational period additionally required. In Type III or V states, where an institution determines its own 
policies, an institutional example is given, in parentheses; for the instances of Type II and IV states, 
where a state agency determines policy, the state code or regulatory provision is noted in brackets, as is 
the title of any agency manual. Finally, a number of states have different provisions for financial aid 
eligibility; they are noted in the final column. 
'Only public senior institution in D.C. 
2IV practice is followed in Kentucky; domicile, 12 months KAN.STAT. ? 164.020(3). 
3See Black and Gildard v. Sullivan (561 F.Supp. 1050, 1983) regarding domicile. University of Maine is 
the only public senior institution in the State. 
4See Toll v. Moreno (458 U.S. 1, 102 S.CT. 2977, 73 L.Ed.2d 563, 1982). 
5A recent law has changed the treatment of foreign students; see [15]. 
6Only public senior institution in the State 
7According to 22 ? 46.5, regulations in practice are to be promulgated by State Auditor General. How- 
ever, Commonwealth institutions determine their own residency requirements. 
8Only public senior institution in the State. 
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