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MARRIAGE, TRANSSEXUALS, AND THE
MEANING OF SEx:
ON DOMA, FULL FAITH AND CREDIT, AND
STATUTORY INTERPRETATION

Mark Strasser*

INTRODUCTION

Recent high-profile cases in Texas and Kansas highlight some
of the difficulties faced by post-operative transsexuals and their
spouses. States differ with respect to how to define an individual's
sex, which in turn affects whom transsexuals are permitted to
marry. Further, federal law is in a state of flux with respect to the
protections offered transsexuals. The language of the Defense of
Marriage Act (DOMA) 1 is unclear both with respect to whether a
marriage between a post-operative transsexual and his or her
spouse will be recognized for federal purposes and with respect to
whether such a marriage falls within any exception to the Full Faith
and Credit Clause2 possibly created by the Act. Finally, to make a
complex area even more complicated, the background law with respect to whether marriages validly celebrated in a sister domicile
must be recognized by the other states is relatively undeveloped. It
is only a matter of time before the Supreme Court will have to resolve these issues. The way that these issues are decided will have
important implications for the Court's commitment to protecting interests which are at the core of the right to privacy.

*Trustees Professor of Law Capital University Law School.
1

28 U.S.C. § 1738C (1996) ''No State, . .. of the United States, ... shall be required to give
effect to any public act, record, or judicial proceeding of any other State . . . respecting a
relationship between persons of the same sex that is treated as a marriage under the laws
of such other State." [Hereinafter DOMA or the Act].
2 Id.
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Marriage involves a fundamental interest? and the refusal of
states to recognize marriages valid in other domiciliary states at the
time of celebration should only be held constitutionally permissible
if compelling state interests are furthered, and if the relevant statutes are narrowly tailored to promote those interests. It is extremely
doubtful that legitimate, much less compelling, state interests are
served by refusing to recognize marriages involving post-operative
transsexuals and, in any event, it is difficult to imagine how the relevant statutes could be narrowly tailored to promote whatever compelling interests are purportedly promoted by refusing to accord
that recognition. The recent cases involving transsexual marriages
offer yet another illustration of why both state and federal laws related to marriage must be rewritten if they are to respect constitutional guarantees.
Part II of this article discusses the differing positions adopted
in the states with respect to whom transsexuals are legally permitted to marry, as well as the full faith and credit constraints imposed
on states with respect to whether they can refuse to credit the acts
and records of other states. Part III discusses some of the federal
case law involving transsexuals, the Defense of Marriage Act, and
the background law related to the interstate recognition of marriage.
The article concludes by suggesting that current marriage laws in
many states neither promote good public policy nor meet constitutional requirements and should be changed at the earliest
opportunity.

I.

STATE LAWS REGARDING MARRIAGES
JNVOLVINGTRANSSE:XUALS

Recently, two cases involving marriages between a male and a4
post-operative male-to-female transsexual made national headlines.
In each case, the husband married his wife, fully aware of her
transsexual status, and the state nonetheless refused to recognize
the marriage after the husband died, thereby preventing his widow
from receiving financial benefits that would otherwise have been
due. In each case, the court construed the law in an implausible
way to reach its desired conclusion, thereby illustrating why current
3

4

Loving v. Virginia, 388 U.S. 1, 12 (1967) (stating that "[t]he freedom to marry has long been
recognized as one of the vital personal rights essential to the orderly pursuit of happiness
by free men").
Littleton v. Prange 9 S.W.3d 233 (Tex. App.-San Antonio, 1999, pet. denied); In re Estate
of Gardiner, 42 P.3d 120 (Kan. 2002).
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s 9 S.W.3d 223 (Tex. App.-San Antonio, 1999, pet. denied)
6 Id . at 223.
·
7

Id. at 231.

s Id. at 225 (stating that "Texas (and Kentuck for
.
.
not permit marriages between persons f thy,
that matter), hke most other states, does
o
e same sex.").
.
9 See zd. at 231 (noting that "[d]
. the pendency of thi
.
urmg
't Chr' .
na bzrth certificate to change th
s SUI •
zstie amended the origiI
e sex and name ")
10 See Littleton, 9 S.W.3d at
· ·
231.
11

Id.

12Jd.
13

Id.

14Jd.
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dence to be inaccurate," 15 the trial court found that the evidence met
the statute's requirements for permitting a change. The Littleton
trial court had not acted in a ministerial fashion but instead had
interpreted a statute, weighed the evidence before it to se~ w~ether
the statute's requirements had been met, and then acted m hght of
that judgment and interpretation.
Texas law provides that "[a]n amending certificate may be
filed to complete or correct a record that is incomplete or proved by
satisfactory evidence to be inaccurate."16 Basically, the trial and appellate courts disagreed about what the statute perm~tting amen_dments to birth certificates was designed to accomplish. The tnal
court interpreted the statute as permitting a change to a birth certificate if the "facts" listed there were not now accurate,17 regardless of
whether they were accurate at an earlier point in time. For example,
an individual who had undergone sex reassignment surgery and
thus could no longer accurately be described as male could have her
birth certificate amended, even if that individual might have been
accurately described as male at a previous point in her life. The
appellate court rejected the trial court's interpretation, instead offer8
ing a much more restrictive construction of the statute.l
The Littleton appellate court explained there were fifteen states
in which post-operative transsexuals could have their birth certifi19
cates amended to reflect their current sex, citing In re Ladrach for
support.20 Actually, even more states permit such changes-Ladrach
was decided over a decade before Littleton 21 and thus did not reflect
the number of states permitting such changes at the time Littleton
was decided.22
15 See Littleton, 9 S.W.3d at 231 (quoting language from TEX. H EALTH & SAFETY CoDE ANN.
§ 191.028 (Vernon 1992)).
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.
Pre~umably, L~drach was not cited because it had up-to-date
information regardmg ~o': many states permitted post-operative
transsexuals to have theu birth certificate amended, but because the
L~drach court had refused to issue a marriage license to a post-operahv~ male-to-female transsexual who wished to marry in Ohio.23
lrorucall~, the Ladrach court's refusal to issue that license was based,
at least ~ part,. on_ Ohio's prohibiting post-operative transsexuals
from havi~g th~u buth certificates amended.24 However, Kentucky,
the st~te m which the Littletons were married,2s does allow posto~erahve transsexuals to amend their birth certificates.26 While the
di~ference between Kentucky and Ohio law was not dispositive
With respect to the way that the Littleton court decided the case 27 it
was certainly relevant and should have been addressed.2s
'
. When construing the Texas statute, the Littleton appellate court
mirror~d the approach that the Ladrach court used in interpreting
th~ Ohio statute: 29 The Littleton court held that the statute only permitted a correction to a birth certificate if it had been inaccurate at
the ~i~e of birth. 30 Because the "facts contained in the original birth
certificate were true and accurate"31 at the ti'me they were recorded,32 they should not have been amended.
23 See Ladrach, 513 N.E.2d at 832.
24 See id. at 831.

25

See Littleton, 9 S.W.3d at 225.

26 See KY REv. STAT. ANN. § 213.121 (5) (Michie 1999).
Upon receipt of _a sworn statement by a licensed physician indicating that the
gender of an md1v1dualbom in the Commonwealth has been changed by surgical procedure and_acerti~ed copy of an order of a court of competent jurisdiction
changmg that md1~1dual s name, the certificate of birth of the individual shall be
amended as prescnbed by regulation to reflect the change.
27 See notes 101-12 and accompanying text infra (discussing full faith and credit).
28

16TEx. HEALTH & SAFETY CoDE ANN. § 191.028 (b) (Vernon 2001).
17 See Littleton, 9 S.W.3d at 231 (the trial court "construed the term 'inaccurate' to relate to the

See L!ttleton, 9 S.W.3d at 225. To make matters even more complicated the Littletons marned m 1989, and the Kentucky statute did not become effective until J~ly 13 1990 s 'd .
KY. REv. STAT. ANN. § 213.121.
'
· ee z .,

19 513 N .E.2d 828 (Ohio 1987).

29 See Ladrach, 513 N.E.2d at 831 (holding "[i]t is the position of this court that the Ohio.
corre~tion of btrth record statute, R.C. 3705.20, is strictly a "correction" type statute, which
permtt~ the probate_court ... to correct errors such as spelling of names, dates, race and
sex, tf m fact the ongmal entry was in error.").

20 Littleton, 9 S.W.3d at 229.

30

present.").
18 See notes 24-27 and accompanying text infra.

21 Ladrach was decided in 1987 and Littleton was decided in 1999.
22

Katrina C. Rose, Sign of a Wave? The Kansas Court of Appeals Rejects Texas Simplicity in Favor
of Transsexual Reality, 70 UMKC L. REV. 257, 259 (2001) (noting that "[a]lmo_st half of the
state and territorial jurisdictions in the United States have statutes that exphettly prov1de
mechanisms for post-operative transsexuals to change the sex on their birth certificates
and other legal documentation.").

See ~ittleton~ 9 S.W.3d at 231 (suggesting that "the legislature intended the term 'inaccu~ate m se~tion 191.028 to mean inaccurate as of the time the certificate was recorded· that

ts, at the time of btrth.").

'

31 Id .
32 But see notes 44-45 and accompanying text infra (suggesting that the recorded "facts" were
maccurate even at birth).
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The point of contention between the Texas trial and appellate
courts was not whether the trial court somehow erred when performing a "ministerial" action33 but, instead, whether the trial court
had correctly interpreted the statute. When rejecting the lower
court's interpretation, the appellate court did not offer any reason to
believe that its own interpretation was superior-instead, it merely
registered its belief that "the legislature intended the term 'inaccurate' in section 191.028 to mean inaccurate at the time the certificate
was recorded; that is, at the time of birth."34 Ironically, while the
section is less clear than might be desired, the trial court's interpretation of the section seems much more plausible.
Section 191.028 specifically and expressly includes a cross-reference to section 192.011.35 Section 192.01l(a) says the section "applies to an amending birth certificate that is filed under Section
191.028 and that completes or corrects information relating to the
person's sex, color, or race."36 Section 192.01l(b) permits an individual to have the original birth certificate corrected rather than have
the original birth certificate issued along with a supplementary
amending certificate attachedP
At least two points might be made about section 191.011. First,
the Texas Legislature seems to have appreciated something that the
Littleton appellate court did not-it would be an unnecessary and
possibly embarrassing invasion of privacy to require someone who
had sex-reassignment surgery to announce that fact to everyone
who Inight have legitimate access to her birth certificate. By correcting the original record, rather than including both the original
and the amended record, this needless embarrassment might be
avoided. Basically, an individual who had a legitimate reason for
seeing Christie Littleton's birth certificate would not thereby learn
that she had a sex-change operation, which might occur if the person had access to both the original and the amended record. Rather,
this person would only see the record indicating that Christie Littleton is female.
33

See BLACK' s LAW DICTIONARY 996 (6th ed. 1990) (citing Arrow Exp. Forwarding Co. v ..
Iowa State Commerce Comm'n, 130 N.W.2d 451, 453 (1964) to define ministerial as "[t]hat
which involves obedience to instructions, but demands no special discretion, judgment or
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See .§ 192.011, notes of decisions (citing 0 P· Tex. Att'y Gen. No. V-811 (1949))
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See zd.
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See Julie A. Greenberg Defining Male a d F
and Biology, 41 ARIZ. L~ REv. 265,278 (1~99/~ale: lntersex~~litY,,and the Collision Between Law

·
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Corbett v. Corbett, (1970] 2 All E.R. 33, 1970 WL 29661.

34

See Littleton, 9 S.W.3d at 231.

42

See Littleton, 9 S.W.3d at 232 (Ange1'mi,. J ., concurrmg).
.

35

See TEx. HEALTH & S. CoDE ANN. § 191.028 (b) (Vernon 2001).

43

36

§ 192.011 (a).

37

See § 192.011 (b).

Cf. M.T. v. J.T., 355 A.2d 204 208 (N J S
C
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sexual identity has a biological basis. 44 If sexual identity is established during pregnancy, then a person might be held to be a member of her psychological sex, even if neither the court nor the
individual herself could have ascertained the individual's sexual
identity until some time after birth. Basically, according to this approach, the sex designation recorded at birth is subject to retroactive
revision if physicians subsequently determine that the original designation failed to reflect the individual's sexual identity.
It is hardly surprising that a person might have a particular
condition even if the condition's existence cannot be ascertained until some time later. For example, some patients have Alzheimer's
Disease during their lives, notwithstanding that such a diagnosis
cannot be confirmed given current knowledge, technology, etc., until a post mortem is performed. 45 In the case of the transsexual, surgery corrects a condition that may have existed since before birth,
namely, the individual's physical self's failure to correspond with
his or her sexual identity.
Admittedly, there are difficulties with an approach suggesting
that an individual's sex should be defined in terms of that individual's sexual identity at birth. For example, if the sexual identity of
some but not all individuals is established at or before birth, some
rationale would have to be provided to justify permitting a postoperative male-to-female transsexual to be recognized as a woman
if her sexual identity is established at or before birth but not if it is
established two months or two years later. 46 Even if such a rationale
could be offered, an additional difficulty is that the content of the
individual's sexual identity might not be clear to the individual herself or to anyone else until sometime after birth. It is thus not at all
clear how one would know which sexual identities had been established early enough to meet the "at or before birth" requirement.
The difficulty of determining whether one's sexual identity is
established at or after birth does not suggest that sexual identity
should not be a criterion to determine an individual's sex, but
merely that an individual's sexual identity at or before birth should
44

45

46

See Brown v. Zavaras, 63 F.3d 967, 971 (lOth Cir. 1995).
Rochelle K. Seide & Janet M. MacLeod, Drafting Claims For Biotechnology Inventions, 501
PRACTICING LAW lNST. (PLI Order No. G4-4013) 353,590 (1997) (stating that "[w]ith respect
to Alzheimer's disease, one skilled in the art knows that the disease has no known cure, no
known cause or mechanism, and can not even be truly diagnosed until a post mortem
examination is done").
Cf. Pinneke v. Preisser, 623 F.2d 546,547 (8th Cir. 1980) (observing that "Pinneke began life
as a male, but quickly became uncomfortable with the male gender identity").
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See Greenberg, supra note 40 at 294 (
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Id.

49

355 A.2d 204 (N.J. Super. Ct. App. Div. 1976).

so Id. at 211 (deciding the "plaintiff at the time of h
.
dant, a man, became her lawful husb d bl' er marnage was a female and that defen~
0
51 Id.
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Jgated to support her as his wife.").
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Id.

53

Id. at 209.

54

Littleton, 9 S.W.3d at 227-28 .

55

Id. at 227.

56

After Littleton was decided ' a Flon'd a court recogruzed
.
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post-operative female-to-male tr
a marnage between a woman and a
1
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In Anonymous v. AnonymousP a New York court held that a
marriage between a man and a pre-operative male-to-female
transsexual was void. In Anonymous, the plaintiff met the defendant
on a street. 58 They went to a house of prostitution, where they spent
a short time together. 59 The plaintiff testified that he did not see the
defendant unclothed and did not have any sexual relations with the
defendant, 60 although it is possible that this was predicated upon a
particular interpretation of how sexual relations should be defined.61 In any event, the plaintiff and defendant subsequently
married. 62
On their wedding night, the intoxicated plaintiff fell asleep. 63
However, early the next morning, he reached over and found to his
surprise that his wife had male sex organs. 64 He immediately left
and "got drunk some more."65
Over a year later, the plaintiff and defendant again met. The
defendant, by this point, had undergone sex reassignment surgery
and said she ''was now a woman."66 The Anonymous court found
"the defendant was not a female at the time of the marriage ceremony"67 and held that there was no legal marriage because the marriage had occurred prior to the surgery. 68 ·
The court was uncertain about how to characterize the defendant's sex once she had undergone surgery. 69 While recognizing
3557655 (discussing decision holding that Florida law recognized the marriage between
Michael (nee Margo) and Linda Kantaras).
57

325 N.Y.S.2d 499 (1971).

58

Id. at 499.

59

Id.

fiJ

Id.

61

See Carl T. Hall, Students Affirm Clinton Definition of Sex, Study Says, S.F. CHRON., Jan. 16,
1999, at AS, available at 1999 WL 2678173 (A majority of college students-according to a
survey conducted long before the Clinton-Lewinsky scandal broke-did not define oral
sex as having 'had sex,' a new study concluded yesterday.).

62
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Littleton, 9 S. W.3d at 227.
Id.

see z.d . (noting that the plaintiff had made the un

65

ld .

74

66

Id. at 500.

75

67

Anonymous, 325 N.Y.S.2d at 500.

68

ld. at 501. A separate issue beyond the scope of this article is whether same-sex marriage
bans are themselves constitutionally permissible. But cf MARK STRASSER, LEGALLY WED:
SAME-SEx MARRIAGE AND THE CoNSTITUTION 23 (Cornell University Press 1997) (arguing
that same-sex marriage bans violate Fourteenth Amendment guarantees).

77

Anonymous, 325 N.Y.S.2d at 500.

69

Anonymous, 325 N .Y.S.2d at 500.

78

Id.
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