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The Hastings Center Report recently devoted a substantial part of one issue to the 
question of universal health care in the context of the Massachusetts plan.  A handful of 
the articles on the topic invoked the concept of justice.1  Distributive justice – which can 
be very roughly defined in this context as ensuring equitable access to health care 
services – is often considered to be a cornerstone principle of mainstream bioethics in the 
United States.2  Yet justice, at least when considered as a basis for expanded access to 
health coverage, often appears to be more of a neglected bioethical stepchild than a full-
fledged member of the family of principles, so to speak.  However many journal issues or 
conferences are devoted to the topic, it never quite seems to flourish as much as one 
might expect.  
 
Part of the problem may be historical.  The concept of justice, at least as applied to health 
care access for all, has only been in use for a few decades.  Yet the dominant concept in 
the provision of assistance to those in need of aid has been with us for centuries:  welfare.  
“Welfare” does not have a pleasant odor in this society.  The roots of this concept lie in 
the English Poor Laws of 1601 and their predecessors.  These laws attempted to 
distinguish between the “deserving” and the “undeserving” poor, or between the poor and 
paupers.3  Although attitudes towards the poor, both “deserving” and “undeserving,” 
changed over time in both England and in the United States, relief for the poor has often 
been given either sparingly or grudgingly, and provided despite a belief that welfare 
harms the poor and that most poor people are solely responsible for their own 
impoverished state.4   
 
A number of similarities exist between the ancient Poor Laws and American need-based 
health care programs from both the early 1960s and today.  Responsibility for the poor 
devolved on localities in 17th century England,5 a practice later imported to the Colonies 
and ultimately enshrined in the former Medical Assistance to the Aged (MAA) program, 
Medicaid, and the State Children’s Health Insurance Plan (SCHIP), among others.  
                                                 
1 See, e.g., James Sabin, “Disappointing but Fair”: The Connector’s Challenge, 36 HASTINGS CENTER 
REPORT 26, 27 (2006); Susan Dorr Goold & Nancy M. Baum, Define “Affordable”, 36 HASTINGS CENTER 
REPORT 22, 23 (2006) 
2 See, e.g., TOM L. BEAUCHAMP & JAMES F. CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS (5th ed. 2001). 
3 See generally, e.g., Gertrude Himmelfarb, The Idea of Poverty, 34 HISTORY TODAY 22 (1984); Ronald 
Paul Hill & Sandi Macan, Welfare Reform in the United States: Resulting Consumption Behaviors, Health 
and Nutrition Outcomes, and Public Policy Solutions, 18 HUM. RIGHTS Q. 142 (1996); ROBERT STEVENS & 
ROSEMARY STEVENS, WELFARE MEDICINE IN AMERICA: A CASE STUDY OF MEDICAID (2nd ed. 2004). 
4 For a discussion of this issue in the context of the 1996 Personal Responsibility and Work Opportunity 
Reconciliation Act, see William P. Quigley, Backwards into the Future: How Welfare Changes in the 
Millennium Resemble English Poor Law of the Middle Ages, 9 STAN. L. & POL’Y REV. 101 (1998). 
5 William P. Quigley, Five Hundred Years of English Poor Laws, 1349-1834: Regulating the Working and 
Nonworking Poor, 30 AKRON L. REV. 73, 100 – 03 (1996). 
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Subsistence was provided at levels far beneath the lowest common wages.  While this 
characteristic does not presently apply to Medicaid or SCHIP, it did apply to many state 
plans under MAA.  Yet even despite the miniscule relief provided, the English Poor Laws 
required able-bodied people, including minor children, to provide for the needs of their 
disabled and infant indigent relatives.6  This provision, too, found its way into MAA.7  
 
MAA was a state-administered program financed in large part with federal matching 
funds and intended to pay for the health care of elderly people who did not qualify for 
cash welfare, but who didn’t have enough money to pay their medical bills.  Before 
assuming those financial obligations, many states with an MAA program, including those 
with the most generous ones (New York, California and Hawaii), required applicants to 
prove that they did not have any relatives who could pay for their care.8  If they did have 
relatives who weren’t impoverished, then the state could require those people to pay for 
the applicant’s care.9  Thus, when an elderly person applied for assistance, they had to 
include not only their own financial information, but also that of their children and other 
family members.10  According to the Senate Special Committee on Aging, which heard 
testimony on the matter, this “often” led the applicant to withdraw his or her application 
or refrain from applying altogether, and instead simply “let his [or her] medical needs go 
unmet.”11 
 
Happily, Congress did not give states similar latitude when it enacted Medicaid.  It is 
uncertain why this happened, given the relative dearth of legislative history on the 
issue.12  Even in recent years, when both the federal administration13 and the states have 
been diligently seeking means to contain Medicaid’s costs, no one appears to have 
seriously proposed returning to the days of seeking contributions from family members.14  
Rather than forcing family members to shoulder responsibility for their relatives, a 
number of states, with the encouragement of the federal administration, have sought 

                                                 
6 Id. at 102 (“’The father and grandfather, and the mother and grandmother, and the children of every poor, 
old, blind, lame and impotent person, or other poor person not able to work, being of sufficient ability, 
shall, at their own charge, relieve and maintain every such poor person ....’”) (quoting An Act for the Relief 
of the Poor, 43 ELIZ 1 ch. 2, § 6 (1601)). 
7 See, e.g., STAFF OF S. SPECIAL COMM. ON AGING [hereinafter STAFF, 87TH CONG.], 87TH CONG., 
PERFORMANCE OF THE STATES: EIGHTEEN MONTHS OF EXPERIENCE WITH THE MEDICAL ASSISTANCE FOR 
THE AGED (KERR-MILLS) PROGRAM 9 (Comm. Print 1962). 
8 Id. 
9 Id. 
10 Id. 
11 Id. 
12 It may have something to do with the administrative costs of the provision, which according to one, 
possibly off-the-cuff, estimate would have “cut in half” the administrative costs of the program if omitted.  
See STAFF OF S. SPECIAL COMM. ON AGING [hereinafter STAFF, 88TH CONG.], 88TH CONG., MEDICAL 
ASSISTANCE FOR THE AGED: THE KERR-MILLS PROGRAM 32 (Comm. Print 1963). 
13 See WHITE HOUSE, BUDGET OF THE UNITED STATES, FISCAL YEAR 2007, DEP’T OF HEALTH & HUMAN 
SERVICES (2006), http://www.whitehouse.gov/omb/budget/fy2007/pdf/budget/hhs.pdf. 
14 Unlike recent prior years, however, fewer states made cuts to their Medicaid programs or took other cost-
containment measures, and others are seeking to expand their programs.  See, e.g., DONNA COHEN ROSS & 
LAURA COX, RESUMING THE PATH TO HEALTH COVERAGE FOR CHILDREN AND PARENTS: A 50 STATE 
UPDATE ON ELIGIBILITY RULES, ENROLLMENT AND RENEWAL PROCEDURES, AND COST-SHARING 
PRACTICES IN MEDICAID AND SCHIP IN 2006 5 – 11 (2007), http://www.kff.org/medicaid/upload/7608.pdf.   
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instead to make Medicaid recipients take more responsibility, both financially and 
otherwise, for their own care.15   
 
Perhaps this makes more sense in our increasingly mobile and atomistic society.  Yet 
while the effect is different, the spirit remains the same:  the state provides only 
grudgingly, if at all, for those who are least able to provide for their basic needs.  The 
concept of justice has little to do with it.  In fact, the notion of distributive justice, at least 
in a large number of its possible incarnations, is quite opposed to the sentiment that most 
people who live in poverty, often despite full-time, hard labor, ought not to receive any 
assistance from the state, or ought to be punished if they are in fact able to obtain such 
assistance.  Before we get anywhere with adopting and implementing universal health 
care nationwide, we’re going to have to make significant progress in our concept of 
Medicaid and Medicaid recipients.  Universal health care will necessarily include those 
who cannot or could only with great difficulty afford health insurance on their own, and 
any workable concept of such health care will have to account for their needs. 
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15 See, e.g., Laura Hermer, Missouri Medicaid Reform:  Some Good Ideas, but the Plan Needs Revision, 
HEALTH LAW PERSPECTIVES (2006), 
http://www.law.uh.edu/healthlaw/perspectives/2006/(LH)MoMedicaid.pdf; Laura Hermer, The Role of 
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Hermer, Florida's Medicaid Reform: Ideology, Rhetoric, and the Needs of Medicaid Beneficiaries, HEALTH 
LAW PERSPECTIVES (2006), 
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