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On September 14, 2006 the Texas Medical Association (TMA) filed a lawsuit1 against 
the Texas Board of Chiropractic Examiners (Board) seeking to invalidate the Board’s 
rules that specifically permit chiropractors to perform needle electromyography (EMG) 
and informally allow chiropractors to perform spinal manipulation under anesthesia 
(MUA). TMA argues that both procedures “constitute the clinical and legal practice of 
medicine”2 and that “[b]oth procedures can cause serious injuries to patients if they are 
not performed by properly trained physicians.”3  TMA’s petition seeks a declaratory 
judgment that the Board’s scope of practice rules exceed the Board’s statutory authority, 
and an injunction against the Board restraining and enjoining the scope of practice rules.4   
 
The MedlinePlus Medical Encyclopedia defines EMG as “a test that assesses the health 
of the muscles and the nerves controlling the muscles.”5 To perform the test, “a needle 
electrode is inserted through the skin into the muscle. The electrical activity detected by 
this electrode is displayed on an oscilloscope, and may be heard through a speaker.”6  
The “presence, size, and shape of the wave form. . .produced on the oscilloscope provide 
information about the ability of the muscle to respond when the nerves are stimulated.”7 
The risks are listed as bleeding or infection at the electrode site, both “minimal” risks.8 
EMG “can help to differentiate primary muscle conditions from muscle weakness caused 
by neurologic disorders.”9   
 
TMA argues that an EMG examiner “must have extensive knowledge of [anatomy] to 
prevent serious injury to underlying organs, such as the lung and liver.”10 TMA also 
argues that the test is purely diagnostic in nature; that the interpretation of results is 
highly complex; and that interpretation must take place during the exam, i.e., the results 
cannot be recorded for later analysis.11  Board rules expressly authorize chiropractors to 

                                                 
1 Plaintiff’s Original Petition for Declaratory Judgment and Application for Injunctive Relief (hereafter 
TMA Petition), Tex. Med. Ass’n v. Tex. Bd. Chiropractic Examiners, No. D-1-GN-06-003431 (Tex. Dist. 
Ct., 250th Jud. Dist. Sept. 14, 2006), 
http://www.texmed.org/uploadedFiles/News_Room/News_Releases/Quality_of_Care/ChiroBoardLawsuit.
pdf. 
2 Texas Medical Association, Physicians Ask Court to Protect Patients From Illegal Chiropractic 
Activities, Sept. 14, 2006, available at http://www.texmed.org/Template.aspx?id=5259.   
3 Id. 
4 See TMA Petition, supra note 1, at 1. 
5 Med. Encycl.:Electromyography, available at 
http://www.nlm.nih.gov/medlineplus/ency/article/003929.htm (last visited Dec. 8, 2006).  
6 Id. 
7 Id. 
8 Id. 
9 Id. 
10 TMA Petition, supra note 1, at 17. 
11 Id. at 16-17. 
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perform EMG.12  TMA argues that allowing chiropractors to perform EMG is unlawful 
for two reasons. First, only physicians can diagnose medical conditions, since diagnosis 
of medical conditions is the “practice of medicine.”13 TMA says that chiropractors may 
not diagnose medical conditions, but may only “analyze, examine or evaluate the 
biomechanical condition of the spine and musculoskeletal system.”14 TMA’s position is 
that the term diagnosis “was carefully and intentionally omitted from the definition 
chiropractic.”15   
 
As discussed above, a needle must be inserted in order to perform EMG. Board rules 
provide that needles may not be used for procedures that are incisive or surgical, but 
allow for EMG under the Board’s definition of “incisive.”  TMA argues that the Board’s 
definition of “incisive” to exclude procedures where tissue is not removed “is in conflict 
with and expands significantly the definition of incisive in the underlying statute.”16   
 
MUA “consists of spinal manipulation and stretching procedures performed while the 
patient receives intravenous anesthesia.”17  Some insurance companies refuse to provide 
coverage for spinal MUA because “a search of the published, peer-reviewed scientific 
literature provides insufficient evidence to support its safety and effectiveness.” TMA 
recognizes that MUA may be a legitimate form of treatment for some conditions, but says 
that chiropractors are not trained or licensed to “deal with the potentially disabling 
complications of this radical form of operative treatment.”18   
 
TMA objects to chiropractors performing MUA because they say it is a “surgical 
procedure” and the practice of chiropractic does not include surgical procedures.19 The 
Chiropractic Act defines “surgical procedure” as “a procedure described in the surgery 
section of the common procedure coding system as adopted by the Centers for Medicare 
and Medicaid Services of the United States Department of Health and Human 
Services.”20   
 
The Board admits that MUA is listed under the surgical codes of the American Medical 
Association’s Current Procedural Terminology Handbook (CPT Codebook) but says “[a]t 
this time, the Board is taking no position on whether MUA is or is not within the scope of 
practice,”21 noting that MUA has been considered within the scope of practice for Texas 
chiropractors for 25 years and that the Board has received no complaints regarding 
MUA.22   
                                                 
12 Id. at 6 (citing 22 TEX. ADMIN. CODE § 7517(c)(2)). 
13 Id. at 7 (citing TEX. OCC. CODE § 151.002(a)(13)). 
14 Id. (quoting TEX. OCC. CODE § 201.022(b)(1)). 
15 Id. 
16 Id. at 8 (citing TEX. OCC. CODE. § 201.022(a)). 
17 Cigna Healthcare Coverage Position, Spinal Manipulation Under Anesthesia (Dec. 15, 2005), 
http://www.cigna.com/health/provider/medical/procedural/coverage_positions/medical/mm_0276_coverag
epositioncriteria_spinal_manipulation_under_anesthesia.pdf.  
18 TMA Petition, supra note 1, at 15. 
19 Id. at 7 (citing TEX. OCC. CODE. § 201.022(b)(2)). 
20 TEX. OCC. CODE § 201.002(a)(4). 
21 31 Tex. Reg. 4616 (June 2, 2006). 
22 Id. 
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The Board’s answer is largely a procedural defense, arguing that TMA does not have 
standing to bring the suit and that issues regarding MUA are not ripe for consideration, 
and therefore the court lacks subject matter jurisdiction to hear the suit.23  To further 
complicate matters, on the same day the Board filed its answer in the suit, it requested an 
Attorney General’s opinion on the legality of the definition of “surgical procedure” under 
the Chiropractic Act.24 In its request, the Board notes that the Centers for Medicare and 
Medicaid Services has adopted the CPT Codebook and that the surgery section of the 
CPT Codebook includes codes “that lay people may not commonly think of as surgery”25 
including “manipulation of a shoulder joint under anesthesia.”26  The Board asks the 
Attorney General whether delegation of authority to CMS and “the de facto delegation to 
the AMA, to determine surgical procedures which chiropractors may not perform”27 
violates the Texas constitution.  
 
The Chiropractic Act requires the Board to adopt rules “clarifying what activities are 
included within the scope of the practice of chiropractic and what activities are outside of 
that scope.”28 Further, the rules “must clearly specify the procedures that chiropractors 
may perform”29 and “must clearly specify any equipment and the use of that equipment 
that is prohibited.”30 The statute also provides that the Board “will seek input early in the 
rule development process from the public and from persons who will be most affected by 
a proposed rule.”31  The Board is instructed to solicit the advice and opinion of affected 
persons, using methods including “negotiated rulemaking, informal conferences, advisory 
committees, and any other appropriate method.” 32  
 
Although this statute is helpful as to methodology, it contains little guidance on the 
criteria for deciding scope of practice issues. In the lawsuit discussed above, the criteria 
for deciding whether chiropractors should be allowed to perform MUA and/or EMG will 
not be based on whether such procedures may be safely and appropriately performed by 
chiropractors. Rather, the case may be decided on procedural grounds such as whether 
the TMA has standing to bring the suit or whether the MUA issue is “ripe” for 
consideration, since the Board has yet to take a final official position on the matter.  The 
EMG question could be decided on the narrow issue of whether EMG is an “incisive” 
procedure or whether the Board exceeded its authority in defining “incisive”. The 
statutory definition of “surgical procedure” could be held unconstitutional due to the “de 
facto” delegation of authority to the AMA as discussed above.   
                                                 
23 Defendant’s Pleas to the Jurisdiction, Special Exceptions, and Original Answer (hereafter Board’s 
Answer), Tex. Med. Ass’n v. Tex. Bd. Chiropractic Examiners, No. D-1-GN-06-003431 (Tex. Dist. Ct., 
250th Jud. Dist. Oct. 16, 2006), http://www.chirotexas.org/images/pdfs/dpleato%20jurisdiction.pdf. 
24 Letter from Dr. Sandra Jensen, President, Tex. Bd. Chiropractic Examiners to Att’y Gen. Greg Abbott 
(Oct. 16, 2006), http://www.chirotexas.org/images/pdfs/agopinion.pdf.  
25 Id. 
26 Id. 
27 Id. 
28 TEX. OCC. CODE § 201.1525. 
29 Id. 
30 Id. 
31 Id. at § 201.1526(b). 
32 Id. 
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The Texas Legislature proposed a more objective procedure to consider scope of practice 
issues for nonphysican health care providers in 2005.33 Texas House Bill 270634 would 
have established a Commission to review any proposed changes to scope of practice of 
health care providers and make recommendations to the legislature. Most importantly, the 
bill provided criteria by which scope of practice issues would be considered.  The 
Commission would have been required to consider the potential benefits and harms of the 
proposed change to the public health, safety and welfare, together with the economic 
impact of the change on the delivery of health care.  The Commission would also have 
considered whether potential benefits outweighed potential harms, and the extent the 
change would have “affect[ed] the availability, accessibility, delivery, and quality of 
health care in this state…”35 The Commission would also have reviewed “other states and 
countries that have a scope of practice for the relevant profession that is identical or 
similar to the proposed change and any available information on how that scope of 
practice has affected the quality and cost of health care in the state or country. . .”36  This 
legislation would not have prevented all scope of practice issues from being decided in 
the courts.37   
 
Texas legislators should revisit this issue in the upcoming session.  Deciding scope of 
practice issues on highly technical or procedural arguments, as will likely happen in the 
case discussed above, does not serve the public interest.  
 
 
December 2006 
 
 
 
   
 
 

                                                 
33 See Ronald L. Scott, Scope of Practice Review Process, HEALTH LAW PERSPECTIVES (Apr. 21, 2005), 
http://www.law.uh.edu/healthlaw/perspectives/RSScopeofPracticeReviewProcess.pdf. 
34 H.B. 2706, 79th Leg. Reg. Sess. (Tex. 2005). 
35 Id. at § 113.102. 
36 Id.  
37 If the legislature were to reconsider this matter in the upcoming session, an additional option would be to 
include statutory criteria for reviewing scope of practice issues within each health care profession’s 
licensing act, giving licensing boards better guidance on how to decide such issues. 
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