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Federal tort reform efforts have once again failed in Congress.  On May 8, 2006, cloture 
motions on the two bills under consideration, S. 22 and S. 23, did not receive enough 
votes to prevail.1  S. 22 would have permitted a plaintiff in a medical malpractice suit to 
recover up to $250,000 in damages for pain and suffering from each of a maximum of 
three defendants (one provider and two health care institutions), for a maximum total 
award for pain and suffering of $750,000.2  S. 23 would have permitted the same, but 
addressed only suits for allegedly negligent obstetrical or gynecological care.3   
 
The defeat of the two bills was a setback to George W. Bush’s longstanding tort reform 
goals.4  In response to the legislation’s failure, President Bush stated that  
  

[j]unk lawsuits are driving too many good doctors out of medicine.  Women in 
nearly 1,500 counties are without a single OB-GYN, and frivolous and abusive 
lawsuits are encouraging the use of defensive medicine, which imposes substantial 
and unnecessary costs on all Americans.  

 
This is a national problem that deserves a national solution.  I have called on 
Congress to pass responsible medical liability reforms, and the House of 
Representatives has acted.  It is time for the Senate to put the needs of the 
American people ahead of the interests of trial lawyers and pass meaningful 
medical liability reform legislation.5

 
If only the solution to the problems in medical malpractice were that simple.  Contrary to 
the President’s contentions, the concept that excessive medical malpractice judgments are 
the primary culprit for rising medical malpractice premiums and health care costs 
generally has largely been debunked.6  As Professor Peter Hammer put it, “It hardly 
registers as news anymore to state that traditional ‘tort reform’ measures will do little to 
address health care costs, increase access, or improve patient safety. Debates over tort 
reform are not only a waste of time, they are dangerous distractions from real problems 
and possible solutions.”7
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Public policy theory can help explain why some legislators and other politicians continue 
to subscribe to the current tort reform paradigm.8  For example, we can see that rising 
medical malpractice premiums have been identified by some members of Congress, the 
Administration, and the public, as a problem.  Depending on the data that one chooses to 
examine (or, alternatively, to ignore), tort reform as a policy proposal can, with at least 
superficial plausibility, be couched as a reasonable solution for rising malpractice 
premiums and, in the context of those premiums and of defensive medicine, rising health 
care costs.  However, if one frames the issue of rising malpractice premiums not as a 
matter of frivolous, runaway medical malpractice cases and exorbitant judgments but 
rather as, for example, inadequate regulation of investments and rate increases by medical 
malpractice insurance carriers and poor performance in the general financial markets, 
among other matters, then one might come up with a very different solution to the 
problem.  Yet tort reform, rather than, say, more robust insurance regulation, has been 
one of the administration’s and certain key legislators’ goals since the early years of the 
current president’s first administration.9  It is therefore not surprising to see it being 
proposed in Washington now. 
 
However, it is more difficult to see why various physicians’ continue doggedly to support 
the sort of tort reform offered by S. 22 and S. 23.10  On the face of it, it might seem that 
making medical malpractice suits less potentially costly and less attractive for attorneys 
to file by limiting awards for pain and suffering and curtailing attorney’s fees is clearly in 
physicians’ best interests.  While the evidence is mixed, some credible studies do show 
that malpractice premiums are generally lower in states that have enacted damage caps.11  
But the view that caps and fee limitations are the solution to present malpractice woes is 
likely short-sighted, at best.  First, it does nothing to address the serious problems of 
medical negligence and errors.  For better or worse, a primary purpose of the medical 
malpractice system is to help prevent medical errors and compensate patients for them 
when they occur.  If we restrict malpractice suits, the need to reduce medical error will 
still remain.  Second, it also does nothing to address the shame, humiliation and second-
guessing of medical judgment that malpractice suits bring to physicians, whether or not 
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any actual negligence occurred.12  Tort reform of the sort provided in S. 22 and S. 23 
would neither do anything to reduce the shame and aggravation of suits, nor would it help 
implement a saner system that would both fairly compensate those who are injured by 
medical error and encourage the sort of reevaluation necessary to help better avoid such 
errors in the first place.13

 
Damage caps and attorney’s fees limits will not make medical malpractice suits, with 
their concordant aggravation, stress and embarrassment for health care providers, vanish.  
They will not more fairly compensate a greater number of patients who genuinely are 
injured by medical error.  And they will not facilitate the creation of effective and 
efficient systems to reduce medical error and negligence.  If anything, they merely 
forestall the development of a system that functions better for everyone involved.  Tort 
reform does not require a choice between caps and fee limits, on the one hand, and an 
unrestricted liability regime, on the other.  As physicians should know from painful 
experience over the past several decades, attempting to prevent eventual systemic change 
within the health care system, rather than helping to lead such change, can leave health 
care practitioners with significantly diminished influence within any new regime that 
might be created.14  Physicians’ groups should accordingly reconsider their position on 
the issue of tort reform.   
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