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On July 13, 2006, the Court of Appeals of Georgia handed down a decision much 
anticipated by medical malpractice litigators.1 This case held that a newly adopted statute 
was preempted by the Federal Health Insurance Portability and Accountability Act 
(HIPAA).2 The statute was part of a new tort reform package that went into effect in the 
State of Georgia amid much debate regarding the constitutionality of numerous 
provisions contained therein.3 Even this author expressed concern regarding its 
vulnerability.4 I don’t mind adding that I was right.5 But now the Court has added to the 
confusion for the obviously HIPAA-ignorant General Assembly. 
 
The Georgia General Assembly, following the path tread by numerous states throughout 
the nation, enacted this legislation as a response to the present “crisis affecting the 
provision and quality of health care services in this state.”6 The General Assembly found 
that certain civil justice and health care regulatory reforms would promote predictability 
and improvement in the provision of quality health care services and the resolution of 
health care liability claims and would thereby assist in promoting the provision of health 
care liability insurance by insurance providers.7 The legislation, commonly known as 
Senate Bill 3 (SB3), focused many of its provisions on streamlining civil procedure to 
promote resolution of claims more efficiently.8 In less than one year from the effective 
date of SB3, the “vanishing venue provision” within SB3 would fall as a result of a 
constitutional challenge.9 This onerous start did not bode well for the remaining 
provisions, and following suit, Northlake Medical Center v. Queen soon toppled yet 
another provision: the “medical authorizations” provision.10 
 
Georgia’s statute regarding medical authorizations provides that “in any action for 
damages alleging medical malpractice …contemporaneously with the filing of the 
complaint, the plaintiff shall be required to file a medical authorization form.”11  Failure 
                                                 
1 Northlake Med. Ctr v. Queen, 280 Ga. App. 510 (2006) 
2 Id. at 513. 
3 GA. L. 2005, p. 1, SB 3, codified at Titles 9, 24, 33, 43, and 51 
4 See Dorminy, Charles A., Senate Bill 3: Full of Sound and Fury, Authorizing Nothing, at 3-4 (2006), 
www.law.uh.edu/healthlaw/perspectives/2006%5C(CD)GeorgiaFinal.pdf. 
5 Compare id. (stating that Section 9-11-9.2 could be vulnerable because the statute does not mirror the 
elements of a valid HIPAA authorization), with Northlake, 280 Ga. App. at 512-513 (holding Section 9-11-
9.2 is preempted by HIPAA because it does not mirror the elements of a valid HIPAA authorization). 
6 GA. L. 2005, p. 1, § 1 (not codified) 
7 Id. 
8 See id. 
9 EHCA Cartersville, LLC v. Turner, 280 Ga. 333 (2006) (holding as unconstitutional the statutory 
provision allowing for the transfer of venue by a nonresident defendant when all defendants who reside in 
the county in which an action is pending are discharged from liability before or upon the return of a verdict 
by the jury or the court hearing the case without a jury) 
10 GA. CODE ANN. § 9-11-9.2 (2006) 
11 GA. CODE ANN. § 9-11-9.2.  TEX. CIV. PRAC. & REM. CODE § 74.052  (2005) contains a similar provision 
requiring an authorization filed contemporaneously with the required notice under § 74.051. It is the 



to provide such an authorization subjects the complaint to dismissal.12 The statute also 
provides for certain language that is to be incorporated into each filed form.13 First, it 
requires that the form must provide that the attorney representing the defendant is 
authorized to obtain and disclose protected health information contained in medical 
records to facilitate the investigation, evaluation, and defense of the claims and 
allegations set forth in the complaint which pertain to the plaintiff or, where applicable, 
the plaintiff's decedent whose treatment is at issue in the complaint.14 The statute further 
states that  
 

[t]his authorization includes the defendant's attorney's right to discuss the 
care and treatment of the plaintiff or, where applicable, the plaintiff's 
decedent with all of the plaintiff's or decedent's treating physicians. The 
authorization shall provide for the release of all protected health 
information except information that is considered privileged and shall 
authorize the release of such information by any physician or health care 
facility by which health care records of the plaintiff or the plaintiff's 
decedent would be maintained.15 

 
Plaintiff in Northlake brought an action alleging medical malpractice and filed an 
authorization pursuant to the procedural requirements of section 9-11-9.2.16 However, the 
filed authorization did not state that Plaintiff was agreeing to the statutory requirements.17 
In fact, the authorization took the opposite position, that the recipient health care provider 
may provide medical records only to Plaintiff’s attorneys, not to Defendant's attorneys.18 
The authorization expressly stated that Plaintiff “maintains that [HIPAA] preempts State 
law, including the provisions of [section] 9-11-9.2” and advised the recipient that “you 
are requested not to furnish any of such information, in any form to anyone, without 
express written authorization from me or my attorneys.”19 The authorization filed with 
the complaint did not provide that Defendant's attorneys were authorized to “obtain and 
disclose protected health information contained in medical records” or to discuss 
Plaintiff’s care and treatment with the treating physicians in order to “facilitate the 
investigation, evaluation and defense of the claims and allegations set forth in the 
complaint.”20 Defendant moved to dismiss the action because the authorization failed to 
comply with section 9-11-9.2.21 
 

                                                                                                                                                 
author’s understanding that similar arguments regarding this provision are currently being litigated in 
Texas. 
12 GA. CODE ANN. § 9-11-9.2. 
13 Id. 
14 Id. 
15 Id. 
16 Northlake, 280 Ga. App. at 510. 
17 Id. at 511. 
18 Id.  
19 Id.  
20 Id. 
21 Id. at 510. 



Because the authorization clearly did not comply with Section 9-11-9.2, the complaint 
was subject to dismissal unless the court found that the statute was preempted.22 The 
court held that section 9-11-9.2 was preempted by HIPAA because the statute does not 
satisfy the requirements of a valid HIPAA authorization.23 A valid HIPAA authorization 
must include:  
 

(i) A description of the information to be used or disclosed that identifies 
the information in a specific and meaningful fashion. (ii) The name or 
other specific identification of the person(s), or class of persons, 
authorized to make the requested use or disclosure. (iii) The name or other 
specific identification of the person(s), or class of persons, to whom the 
covered entity may make the requested use or disclosure. (iv) A 
description of each purpose of the requested use or disclosure… (v) An 
expiration date or an expiration event that relates to the individual or the 
purpose of the use or disclosure… (vi) Signature of the individual and 
date.24 
 

In addition to the core elements, a valid HIPAA authorization must contain statements 
adequate to place the individual on notice of the individual's right to revoke the 
authorization in writing.25 
 
Georgia courts apply a two-step analysis to determine whether a state law is preempted 
by a federal law.26 First, it must decide whether the state law is contrary to the federal 
law; that is, whether compliance with both the state and federal rules would be 
impossible or if the state law is an "obstacle to the accomplishment and execution of the 
full purposes and objectives" of the federal rules.27 If the state law is contrary to the 
federal law, then the court must ascertain whether one of the exceptions to preemption 
applies.28 
 
The Northlake court found that the statute is contrary to the HIPAA rule in three ways.29 
First, the Georgia statute does not require “[a] description of the information to be used or 
disclosed that identifies the information in a specific and meaningful fashion.”30 The 
court believes this permits the discovery of all of the plaintiff's medical records, 
regardless of whether they are relevant to the medical malpractice case.31 This is not the 
specific, meaningful identification of the information to be disclosed as contemplated by 
HIPAA.32 Second, the court found that the statute does not provide for “[a]n expiration 

                                                 
22 Id. at 511. 
23 Id. at 510. 
24 45 C.F.R. § 164.508 (2006) 
25 Id. 
26 Northlake, 280 Ga. App. at 513 
27 Id. 
28 Id. 
29 Id. 
30 Id. 
31 Id. 
32 Id. 



date or an expiration event that relates to the individual or the purpose of the use or 
disclosure.”33 Lastly, the court stated that section 9-11-9.2 does not contain notice of a 
right to revoke the authorization.34  
 
The court, without discussing the exceptions in detail, boldly stated that none of the 
exceptions to preemption apply;  therefore, the court ruled that section 9-11-9.2 was 
preempted by HIPAA.35 Since this ruling, other decisions have followed this case.36 
Although this case has numerous problems in its reasoning,37 I am concerned about the 
effect this decision will have on the Georgia General Assembly and jurisprudence 
resulting from its prospective amendments to section 9-11-9.2. 
 
The main problem with Northlake is the court did not give the proper guidance to the 
General Assembly regarding how to fix the statute. The case focuses on the authorization 
criteria and what the statute must say in order to mirror the HIPAA authorization. But 
even if the statute mirrors the HIPAA authorization requirements, the treating physicians, 
“covered entities” under HIPAA, will not be required to disclose this information.38 
HIPAA merely states that except as otherwise permitted or required by this subchapter, a 
covered entity may not use or disclose protected health information without an 
authorization that is valid under this section.39 Nothing in HIPAA requires covered 
entities to disclose the information even when a valid authorization is presented.40 
Actually, HIPAA never requires a disclosure except when sought by the patient or during 
compliance inspections.41 
 
There is a simpler way to fix this problem: scrap the entire authorization procedure and 
require covered entities to disclose plaintiffs’ relevant medical records when presented 
with a valid discovery request. HIPAA explicitly permits uses and disclosures as required 
by law.42 A covered entity may disclose protected health information in the course of any 
judicial or administrative proceeding in response to an order of a court or administrative 
tribunal, provided that the covered entity discloses only the protected health information 
expressly authorized by such order, or in response to a subpoena, discovery request, or 
other lawful process, that is not accompanied by an order of a court or administrative 
tribunal, if other provisions, relating to adequate assurances from individuals seeking the 
information that the information will be protected, are satisfied.43 Section 9-11-9.2 as 
currently written does not require a use or disclosure; it simply authorizes a disclosure 
                                                 
33 Id. 
34 Id. 
35 Id. at 514 
36 See, e.g. Crisp Regional v. Sanders, 2006 Ga. App., No. A06A0844, LEXIS 1115 (2006); Allen v. 
Wright, 280 Ga. App. 554 (2006); Griffin v. Burden, 2006 Ga. App., No. A06A1074, LEXIS 1145 (2006). 
37 The Court simply ignores the fact that, per Ga. L. 2005, p. 1, § 1, the statute was designed to serve a 
compelling need related to public health, safety, and welfare and therefore is excepted from preemption 
pursuant to 45 C.F.R. § 160.203 
38 See 45 C.F.R. § 164.508 
39 Id. 
40 See id. 
41 45 C.F.R. § 164.502 (2006) 
42 45 C.F.R. § 164.512 (e) 
43 Id. 



and requires the filing of an authorization that says the covered entity may disclose this 
information.  
 
The commentary accompanying the final HIPAA regulations state that “required by law” 
is intended to be read broadly to include the full array of binding legal authority, such as 
constitutions, statutes, rules, regulations common law or other governmental actions 
having the effect of law. It encompasses federal, state or local actions with legally 
binding effect.”44 The commentary states that § 164.512 was generally meant not to 
interfere with access to information considered important enough by state and federal 
authorities to require its disclosure.45 “Required uses and disclosures also may address 
broad national concerns or particular regional or state concerns. It is not possible, or 
appropriate, for [Health and Human Services] to reassess the legitimacy of or the need for 
each of these mandates in each of their specialized contexts.”46 Arguably, one such state 
concern is that concern voiced within section 1 of SB3, improvement of access to health 
care through civil practice reform.47 
 
However, the covered entity is not required by HIPAA to disclose the information even 
when required to do so by state law. The regulation merely states that the covered entity 
“may” disclose the information as required by law.48 If the Georgia General Assembly 
would amend section 9-11-9.2 to require disclosure pursuant to a discovery request, or 
strike it and draft another statute elsewhere in the Georgia Civil Practice Act that requires 
disclosure, section 164.512 would be satisfied. The “adequate assurances” portion of 
section 164.512 would be satisfied through the Georgia civil practice discovery service 
guidelines.49  The covered entity would then have to disclose the information. If the 
covered entity failed to do so, the requesting party could petition the court for an order 
compelling such a disclosure. Thereafter, a disclosure must be made or the covered entity 
would be subject to sanction by the court.  
 
Of course, this process is no different than what Georgia discovery law currently 
provides.50 However, this process could be averted or expedited by expressly stating in 
the statute that failure to disclose the information pursuant to a discovery request 
constitutes contempt. This is the only way to ensure disclosure by treating physicians, 
thus streamlining civil practice, and is the step that the General Assembly should take.   
 
November 2006 

                                                 
44 Standards for Privacy of Individually Identifiable Health Information, 65 Fed. Reg. 82462, 82668 (December 28, 
2000). 
45 65 Fed. Reg. at 82667 
46 Id.  It should also be noted that the commentary specifically disagrees with comments suggesting that the 
final rule is contrary to the preemption provisions in HIPAA, which are often cited by Plaintiff’s counsel. 
47 Ga. L. 2005, p. 1, § 1 (not codified) 
48 45 C.F.R. § 164.512 (e) 
49 See Georgia Uniform Superior Court Rule 5.2 (2006) 
50 See Georgia Uniform Superior Court Rule 6.4 (2006) 


