June 18, 2019
By Email and U.S. Mail:
Cheryl Seager, Director
Enforcement and Compliance Assurance Division
U.S. Environmental Protection Agency, Region 6
1201 Elm Street, Suite 500
Dallas, TX 75270-2102
seager.cheryl@epa.gov

David W. Galindo
Water Quality Division
Texas Commission on Environmental Quality
P.O. Box 13087 [MC 145]
Austin, Texas 78711-3087
David.Galindo@tceq.texas.gov

David Hoth
Asst. Field Supervisor
U.S. Fish & Wildlife Service - Coastal Ecological
Services, Houston Field Office
17629 El Camino Real, Suite 211
Houston, TX 77058
david_hoth@fws.gov

CC: Andria Davis
Regulatory Branch CESWG-PE-RE
U.S. Army Corps of Engineers
P.O. Box 1229
Galveston TX 77553-1229
andria.e.davis@usace.army.mil

Re: Withdrawn permit application no. SWG-2012-00720 and unauthorized wetland fill in League City, Texas
We are writing on behalf of Bayou City Waterkeeper,1 Healthy Gulf,2 and the concerned residents of the Bayou
Brae neighborhood in League City about an ongoing residential development project, which has filled and
destroyed potentially jurisdictional wetlands without a § 404 permit. The property owner, Broad Reach
Partners, abandoned the § 404 permitting process in 2014 after the agencies receiving this letter (collectively,
the “Agencies”) presented comments regarding mitigation and an inadequate wetland delineation that could
not be resolved.3 As a result, this development is proceeding without any of § 404’s protections. We ask the
Agencies to address our serious concerns about this potentially unlawful project.

Bayou City Waterkeeper works to protect and restore the integrity of bayous, rivers, streams, and the bays making up
the lower Galveston Bay watershed and has members in the Bayou Brae neighborhood of League City, Texas. More
information is available at bayoucitywaterkeeper.org.
2
Healthy Gulf is committed to uniting and empowering people to protect and restore the natural resources of the Gulf
Region, forever protecting it for future generations. Healthy Gulf has members throughout the Gulf states. More
information is available at healthygulf.org.
3
The property has an active stormwater construction permit (TXR15826P).
1

The property has been undeveloped since at least the 1940s, and its wetlands have protected neighboring
homes from flooding for more than 50 years.
The site in question is located in League City, Texas, in Galveston County, at 29.528467, -95.078393. It is
directly to the east of Robinson Bayou, a navigable water that feeds into Clear Creek and Clear Lake, which in
turn connects to Galveston Bay; it is immediately to the north of Bayou Brae, a middle class neighborhood that
also abuts Robinson Bayou. According to documents prepared by Broad Reach’s engineer and submitted to
the City of League City, FEMA’s updated maps, which will go into effect in August 2019, place almost the entire
property within the 100-year floodplain.4
Before Broad Reach began developing the property without a § 404 permit, it had been undeveloped since the
1940s. During that time, aerial images showed a densely forested tract with visible wetlands stretching from
Robinson Bayou into the center of the property.5
In 2006, the U.S. Fish and Wildlife Service documented more than 9.5 acres of potentially jurisdictional
wetlands on the tract and added them to the National Wetlands Inventory.6 The FWS classified 0.80 acres as
estuarine and marine wetland habitat (E2USM) and 8.77 acres as freshwater forested/shrub wetland habitat
(PFO1A). Also in 2006, the U.S. Army Corps of Engineers separately issued an approved jurisdictional
determination‒later questioned by the U.S. Environmental Protection Agency as inadequate‒that identified
only 1.35 acres of wetlands as jurisdictional.
Given the site’s proximity to water and the Texas coast, its wetlands historically have offered significant value
to local residents and the environment. As a general matter, forested wetlands serve the important purpose of
minimizing the effects of flooding‒and have, in fact, served this purpose for more than 50 years for the
residents of Bayou Brae. Before being filled, the wetlands also long served as a resting place for area birds and
wildlife. On the still partially intact western edge of these wetlands, connected directly to Robinson Bayou, is a
lagoon, which fish inhabit and which kayakers and other recreational boaters visit.
In addition to lamenting the loss of an aesthetically-pleasing forest from their backyards and the buffer it
provided from traffic noise, Bayou Brae’s residents have serious concerns that the development and
unauthorized fill and regrade of the Broad Reach site will lead to unprecedented flooding of their homes.7 A
concerned resident has reported that after Broad Reach began to clear the property, several properties
located closest to Robinson Bayou flooded for the first time. The threat of increased flooding and the loss of
the forest’s aesthetic value have affected property values and made it more difficult to sell homes in this
previously desirable neighborhood.

Attachment 3.
See page 5 below.
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Attachment 2.
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During the 2013 comment period, Roger Barth, a resident of Bayou Brae, detailed these concerns. See A
 ttachment 8.
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Broad Reach’s efforts to obtain a § 404 permit failed after the EPA, USFWS, and TCEQ expressed concerns
about an incomplete wetland delineation, the failure to consider alternatives, and inadequate mitigation.
In 2012 and again in 2013, Broad Reach Partners attempted to obtain a § 404 permit and proposed to fill 1.08
acres of jurisdictional wetlands and excavate 0.3 more. After Broad Reach repeatedly failed to resolve a
number of issues raised by the Agencies during the comment process, summarized immediately below, the
application was withdrawn.8 Copies of these comments are attached to this letter.9
EPA asked the Corps to verify the wetland delineation before issuing a permit, due to Broad Reach’s failure to
account, at all, for 8.77 acres of forested wetlands identified in the National Wetlands Inventory that would be
affected by its proposed development. At that point, satellite footage showed no development on the
forested wetland acreage. The EPA acknowledged that these wetlands “provide good quality habitat for
wildlife,... provide floodwater storage and perform valuable water quality maintenance functions by removing
excess nutrients and pollutants from the water.”
The EPA also asked Broad Reach to consider alternative, non-wetland locations for its project; avoid and
minimize impacts to waters of the U.S.; and provide a plan to conduct non-water dependent activities in
uplands--all requirements under the Clean Water Act, which had not been met. FWS raised similar concerns as
the EPA and detailed several issues Broad Reach and the Corps must account for when determining how to
mitigate the impacts of Broad Reach’s development.
The Texas Commission on Environmental Quality cautioned it could not make its required water quality
certification without more information. The TCEQ expressed its concerns that Broad Reach had not considered
any practicable alternatives and requested more detail on its plan to minimize adverse impacts. The TCEQ
recommended that Broad Reach submit a compensatory mitigation plan and specifically requested that the
proposed mitigation would replace the functions and values of the aquatic resources being impacted.
To address some of these concerns, in early 2014, the Corps visited the site and identified additional areas on
the tract that met wetland criteria. The site visit confirmed the presence of low geomorphic areas containing
sediment deposits, hydrophytic vegetation, and soil mottling. As a result of this visit and the Agencies’
comments, the Corps asked Broad Reach to submit an accurate wetland delineation and other supplemental
information.
In February 2014, Broad Reach’s application continued to fall short in several key respects. By the end of
March 2014, the Corps withdrew Broad Reach’s permit application.
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Application no. SWG-2012-00720.
Attachment 8.
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In late 2014, Broad Reach moved forward with developing the property despite not having a § 404 permit
and destroyed evidence showing the presence of jurisdictional wetlands.
According to concerned residents in Bayou Brae, Broad Reach began clearing the property of trees in
November 2014. In January 2015, while many of the trees were still intact, the development came to a halt
while the Corps investigated a complaint about unauthorized activity on the site. The Corps ultimately
concluded that the initial clearing activities did not affect any jurisdictional wetlands.
But soon after the Corps’ investigation, Broad Reach began more aggressively clearing the property of trees
and other vegetation. Google Earth data shows a significant loss of trees between April 2014 and March 2015.
As of the date of this letter, the tract has been cleared of almost all trees, and most of the site has been built
up with fill material.
To illustrate, on April 8, 2014, the tract still appeared densely forested.10
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These trees appear to have been on the site as far back as the 1944 imagery, which shows sunlight shining off
water throughout the site:

In March 2015, even after some tree clearing, a stream is visible in Google Earth Pro imagery, and several
vehicle ruts show water on the site:

5

In contrast, by the start of this year, the tract was stripped of trees, and much of the previous wetland area
had been filled:

When we compare the January 2019 photo below with previous photography, we see discoloration from a
sediment plume migrating off the construction area into the lake and wetland adjacent to the construction
site, and further polluting Robinson Bayou. By filling and regrading much of the area containing wetlands
documented in the National Wetlands Inventory, Broad Reach caused muddy water to flow over the site and
into the jurisdictional wetlands that remained intact, as well as Robinson Bayou.
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In 2019, the Corps issued an approved jurisdictional determination, omitting wetlands that had been filled
by Broad Reach, and has not yet required a § 404 permit.
In late 2018, the Corps investigated another complaint of unauthorized activity. In April 2019, presumably in
the process of attempting to resolve that complaint, the Corps issued an approved jurisdictional
determination that identified 1.24 acres of wetlands that would be subject to a § 404 permit and a separate
0.25-acre wetland that the Corps deemed as non-jurisdictional.11 This AJD identifies fewer wetlands than
identified in the delineation that the EPA, in 2013, suggested fell far short of identifying all jurisdictional
wetlands.
It is unclear whether and when the Corps will require Broad Reach to obtain a permit and comply with § 404’s
requirements. Meanwhile, Broad Reach continues to develop the property using an incomplete wetland
delineation and without investing in proper mitigation, complying with § 404’s other safeguards, or addressing
any of the other concerns already raised by the Agencies in their 2013 comments.
The Agencies should independently investigate Broad Reach’s property to assess the presence of
jurisdictional wetlands.
The data reviewed by Bayou City Waterkeeper and Healthy Gulf, together with the record built in the
comment process in 2013, strongly suggest that Broad Reach’s development requires a § 404 permit and the
mitigation that comes with it.
Broad Reach has been on notice of wetlands on its site since at least 2006, when its long-time consultant Berg
Oliver submitted a request for a wetland delineation to the Corps. Broad Reach has been aware that its
wetland delineation potentially has significantly undercounted the jurisdictional wetlands on its site since at
least 2013, when the EPA raised this as an issue during the comment process. And yet, even after failing to
meet the requirements of a § 404 permit in 2014, Broad Reach continues to develop the property.
Broad Reach has repeatedly not followed the rules despite long being aware of the presence of wetlands on its
property. We strongly urge the Agencies–and particularly the EPA, which has power to define jurisdiction
under § 404–not to rely on any data provided by Broad Reach and independently investigate the presence of
wetlands on its property. This investigation must account for the development that Broad Reach has already
undertaken and not reward its recent destruction of potentially jurisdictional wetlands.

S ee Attachment 9. The Corps consulted the EPA by email regarding its exclusion of the 0.25-acre wetland, but did not
reference or attempt to account for the EPA’s previous objections or the Corps’ failure to include the 8.77 acres of
forested wetlands identified in the National Wetlands Inventory. See Attachment 10.
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At a minimum, the Agencies should:
● Require sampling for hydric soils at several representative locations, such as on the map below;12
○ Site 1: 29.52915, -95.07746
○ Site 2: 29.52842, -95.07749
○ Site 3: 29.52842, -95.07749
○ Site 4: 29.5296, -95.0768
○ Site 5: 29.52915, -95.07587
○ Site 6: 29.52873, -95.07515
● Evaluate historical imagery of water and vegetation on the site; and
● Re-evaluate the jurisdictional nature of the eastern wetland.

After investigating these issues and establishing an accurate wetland delineation that includes those
improperly filled and destroyed by Broad Reach, the Corps must require Broad Reach to go through the § 404
permitting process, and the Agencies must work together to require Broad Reach to develop a mitigation plan
that will account for the wetlands losses that already have occurred, including the increased risk of flooding to
Bayou Brae’s residents.
***

12

See https://drive.google.com/open?id=11ILHol86acXZW6BJqRneNv1W0QmVY-B-&usp=sharing.
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To keep Bayou City Waterkeeper, Healthy Gulf, our members, and the public properly informed, we request
notification of any public notices or meetings relating to Broad Reach Partners’ development.
You can reach us at:
Bayou City Waterkeeper
ATTN: Kristen Schlemmer, Legal Director
2010 N Loop W, Suite 103
Houston, Texas 77018
(713) 714-8442 ext. 9630
kristen@bayoucitywaterkeeper.org

Healthy Gulf
ATTN: Scott Eustis, Community Science Director
1010 Common Street, Suite 902
New Orleans, Louisiana 70112
(504) 525-1528 ext. 212
scott@healthygulf.org

We look forward to your written response.
Sincerely,

Jordan Macha
Executive Director
Bayou City Waterkeeper
Houston, Texas

Matt Rota
Senior Policy Director
Healthy Gulf
New Orleans, Louisiana

Kristen Schlemmer
Legal Director
Bayou City Waterkeeper
Houston, Texas

Scott Eustis
Community Science Director
Healthy Gulf
New Orleans, Louisiana
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ATTACHMENT 1
Image from Google Earth, listed as 8 April 2014. This image shows substantial forest vegetation within the full
8.77 acres outlined by the National Wetlands Inventory.

ATTACHMENT 2
Image downloaded from USFWS National Wetland Inventory Mapper website. From a 2006 aerial photo, the
National Wetland Inventory classified 0.80 acres as estuarine and marine wetland habitat (E2USM), and 8.77
acres as freshwater forested/shrub wetland habitat (PFO1A). The year of the aerial photograph used in the
National Wetlands Inventory is unknown.

ATTACHMENT 3
According to documents prepared by an engineer believed to have been hired by Broad Reach and submitted
to the City of League City, FEMA’s updated maps, which will go into effect in August 2019, place almost the
entire property (outlined below in yellow) within the 100-year floodplain.

ATTACHMENT 4
Composite aerial photograph taken on 12 January 2019 of the Broad Reach Site. This image shows clearing of
forest and shrub from the 8.77 acres. Also visible is sediment migrating off the construction area into the lake
and wetland adjacent to the construction site, and further polluting Robinson Bayou. A larger image is
available upon request.

ATTACHMENT 5
Composite aerial photograph of the Broad Reach Site taken on 13 February 2019. This image shows an
increased amount of fill from the January aerial photo into the 8.77 acres in question, demonstrating a need
for additional fill in this area relative to the non-wetland area. A larger image is available upon request.

ATTACHMENT 6
Aerial photo from 7 June 2019. This image shows the current conditions at the Broad Reach site, and its
connection to Robinson Bayou and Clear Creek.

ATTACHMENT 7
Aerial photo from 7 June 2019. This oblique image facing east shows the cleared 8.77 acres, which is now also
filled. A larger image is available upon request.

ATTACHMENT 8
Comment letters submitted by the Agencies in 2013.

FOIA-SWG-2012-00720 000163

FOIA-SWG-2012-00720 000164

FOIA-SWG-2012-00720 000165

FOIA-SWG-2012-00720 000166

FOIA-SWG-2012-00720 000167

FOIA-SWG-2012-00720 000168

FOIA-SWG-2012-00720 000169

FOIA-SWG-2012-00720 000170

FOIA-SWG-2012-00720 000171

FOIA-SWG-2012-00720 000189

FOIA-SWG-2012-00720 000190

FOIA-SWG-2012-00720 000191

ATTACHMENT 9
Approved Jurisdictional Determination, dated April 5, 2019.

FOIA-SWG-2012-00720 000580

FOIA-SWG-2012-00720 000581

FOIA-SWG-2012-00720 000582

FOIA-SWG-2012-00720 000583

FOIA-SWG-2012-00720 000584

FOIA-SWG-2012-00720 000585

ATTACHMENT 10
Email exchange between Corps and EPA on April 2, 2019.

FOIA-SWG-2012-00720 000576

FOIA-SWG-2012-00720 000577

