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I. INTRODUCTION

The rise in the volume and complexity of environmental laws
and regulations' has led to dramatic increases in the number and
size of environmental enforcement cases. As a result, industrial
enterprises subject to these standards are searching for ways to
ensure compliance and discover and correct environmental prob-
lems without creating additional enforcement liability.? In this ef-
fort, many corporate managers are using environmental audits to
make candid, comprehensive evaluations of their facilities, oper-
ations, management procedures, and other internal risk manage-
ment and liability control functions.? While the U.S. Environmen-
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1. See LAWRENCE B. CAHILL & RAYMOND W. KANE, ENVIRONMENTAL AUDITS I-
1 (6th ed. 1989) (explaining that “[m]anaging compliance in today's regulatory setting has
become an almost overwhelming exercise, involving more and more regulations, and af-
fecting more and more organizations”).

2. Corporate officers are increasingly concerned, both personally and in their roles
as corporate managers, about environmental liability, as evidenced by corporate public
comments concerning Environmental Protection Agency's Environmental Auditing Policy
Statement, 51 Fed. Reg. 25,004, 25,005 (1986). This Article discusses the nced to provide
industrial corporate entities clear and direct incentives to conduct honest and thorough
internal self-investigation of environmental compliance and potential environmental haz-
ards. While such “environmental auditing” should be encouraged for nonindustrial activ-
ities that involve questions of potential environmental hazards or liability, industrial enter-
prises will face the most frequent and serious decisions regarding the desirability of envi-
ronmental auditing.

3. The environmental auditing-consulting business has grown significantly and con-
tinues to grow in response to the increasing awareness of environmental liabilities associated
with commercial transactions. Commenting on audits performed in preparation for real
estate transfers, financings, and other commercial change of control transactions, a Chicago
attorney testified at a congressional hearing that “lenders he surveyed paid an average of
$4,500 for environmental audits. ‘Based upon those survey results, we projected that
approximately $418 million will be spent on environmental audits for environmentally risky
transactions through the 1990's."” Martha M. Hamilton, Passing the Buck on Toxic Cleanup,
WasH. PosT, July 6, 1990, at C1 (quoting James P. O'Brien). Although comprehensive data
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tal Protection Agency (“EPA™) and the Department of Justice
(“DOJ”) generally have supported these efforts,* some current law
and policies substantially deter companies from increasing their
reliance on internal auditing. In fact, on several occasions EPA
has used the results of such audits in enforcement proceedings
against the corporations that performed them.’ Unless current law
and existing policies are modified to broaden confidentiality priv-
ileges, or unless new policies and other protective measures are
introduced, powerful disincentives to self-examination will remain.

EPA describes environmental audits as “systematic, docu-
mented, periodic and objective review[s] by regulated entities of
facility operations and practices related to meeting environmental
requirements.”® Although audits can take many forms, the two
most common types are compliance audits and management au-
dits. Compliance audits entail an investigation by internal or out-
side environmental specialists of a facility’s compliance with ap-
plicable environmental laws and regulations and the identification
of nonregulatory environmental liability risks.” Management audits
include a review of the managerial risk-control systems and pro-
cedures used by the corporation or facility to detect and remedy
possible violations and potentially problematic environmental
conditions.®

apparently have not been compiled, both the quantity and scope of internal corporate-wide
and facility-based audits seem to be substantial and increasing. CAHILL & KANE, supra
note 1, at I-11.

4. See infra Part I11.D-E.

S. See infra note 30.

6. EPA Environmental Auditing Policy Statement, 51 Fed. Reg. 25,004, 25,006
(1986).

7. Compliance audits focus on existing and potential environmental hazards, re-
leases, and discharges for the purposes of (1) complying with environmental laws and
regulations, (2) identifying nonrcgulatory risks, including potential liability associated with
toxic tort actions, off-sitc disposal, or citizen suits, (3) cvaluating the necd to remediate
existing environmental conditions and the methods used to do so, and (4) assessing the
corporation’s or facility’s vulnerability to environmental enforcement procecdings.

8. Management audits cvaluate a corporation’s or facility’s management systems or
procedures for (1) identifying cnvironmental noncompliance, (2) asscssing environmental
risks, (3) informing the corporation's decisionmakers of such risks, (4) designing and
implementing measures to prevent cnvironmental violations and mitigate nonregulatory
environmental risk, and (5) remediating or otherwise responding to potential or actual
environmental hazards. A comprehensive management audit will review the organization,
structure, and placement of the environmental oversight functions; will evaluate the ade-
quacy of existing statements of the company’s environmental mission, goals, and objectives;
and will consider the adequacy of current planning and control mechanisms to cnsurc that
environmental criteria are adequately considered in evaluating both individual and organi-
zational performance. It also entails developing operating procedures, training manuals,
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Despite the potential benefits of early discm{e'ry of' environ-
mental problems, current law and regulatory policies dlscograge
audits. Environmental audit reports may contain documentation—
that might not otherwise exist—of a corporation’s environrr}ental
violations, releases of hazardous substances, improper handling or
disposal of hazardous wastes, historical contamination, ar'xd' failur'e
to comply with permit obligations. If audit reports containing this
information can be obtained by prosecutors, civil enforcemept
authorities, and private litigants, they can be used as evidence in
enforcement proceedings and private litigation that may rgsult in
substantial fines, penalties, liability for damages, or even 1mpris-
onment.? Further, audit results may prove actual or at least con-
structive prior knowledge of noncompliance, heigptening the risk
and magnitude of criminal liability under many en\flronmental .stat-
utes.'® Thus, corporations currently face the reality that environ-
mental audits undertaken for the purpose of uncovering and cor-
recting environmental, health, and safety problem.s actually may
increase the risk of civil proceedings, private litigation, or criminal
prosecution.'! o

These concerns have become particularly acute in hght‘ of
increasingly frequent and successful enforcement actions and crim-
inal prosecutions brought by EPA, DOJ, and state authoptles
against corporations and individual corporate officers for environ-
mental offenses.'2 The trend toward stiffer sentencing for criminal
offenses seems certain to continue, as the current U.S. Sentencing
Commission Guidelines are particularly harsh on environmental

preventive maintcnance programs, proactive planning, 'and total qua}nly management en-
hancements to convert high-minded policy statements into a pervasive corporate culture
of environmental stewardship.

9. See infra note 30. ]

10. Sce infra notes 30-32 and accompanying text. ) ) ]

11. See Attorneys Debate Benefits of Confidentiality of E'!wron‘memal Audits, Daily
Rep. for Execs. (BNA) No. 225, at A-10 (Nov. 21, 1991) (“D|§c|051ng the r.esults of aq
environmental audit during litigation is like handing opponents their case ‘on a silver platter
. ..™: Mariannc Lavclle, Guidelines Get Tepid Reception, NAT'L'LJ.. Aug. 26, I9?l,‘§|l
3 (“many believe thesc audits lcave a paper trail th;\t opens companics up to prosecution™).
Public comments on the proposal of EPA’s Auditing Policy Statement evndcnqed concern
that the interim guidance did not sufficiently allay corporate feafs that “EPA wn’ll.usc au.dnl
reports for environmental compliance ‘wilc&;mnls.'” EPA Environmental Auditing Policy

atement, S1 Fed. Reg. 25,004, 25,005 (1986).

S Ie2. The aggressi‘g/e application of cnforcement sanctions by EPA, DQJ., and thg states
has resulted in record numbers of enforcement actions, unprccedcn.tcd civil penalties and
criminal fines, and substantial jail terms for corporate officers. See infra note 15.
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crimes.! Fear of this possibility and of other contingencies, such
as substantial civil penalties and toxic tort and other private liti-
gation, deter corporations from conducting candid and thorough
environmental audits.

This Article focuses on the shortcomings of current privileges
and policies affecting the potential disclosure and adverse use of
environmental audits, and suggests possible solutions. It argues
that administrative agencies and legislatures should adopt policies
that realign incentives for corporate self-investigation of potential
environmental noncompliance without undermining appropriate
civil proceedings, criminal prosecutions, and private litigation. The
thesis of this Article is that environmental policies that emphasize
remediation and deterrence by encouraging corporate self-policing
will provide greater overall social benefits—in terms of compliance
and indentification of existing and potential environmental con-
cerns—than will policies that facilitate strict enforcement at the
expense of honest and thorough self-evaluation.'

13. U.S. SENTENCING CoMM'N, GUIDELINES MANUAL, § 2Q1.1 (1990). Under the
new U.S. Sentencing Commission Guidelines, environmental violations involving “knowing
endangerment” will subject a defendant to imprisonment of 51 to 63 months even before
aggravating factors arc considered. Id.; see also W. John Moore, Collaring Business, 22
NAT'L J. 960 (1990); Judson W. Starr & Thomas J. Kelly, Jr., Environmental Crimes and
the Sentencing Guidelines: The Time Has Come . . . and It Is Hard Time, 20 Envtl. L.
Rep. (Envtl. L. Inst.) 10,096, 10,097 (Mar. 1990) (“[J]ail time will become the norm rather
than the exception under the new rules . . .. In fact, most of those who [previously] have
been convicted for environmental offenses, and have received only probation would now
most likely spend time behind bars under the new sentencing rules.”). The Water Quality
Act of 1987, Pub. L. No. 100-4, § 312, 101 Stat. 7, 42, (codified as amended at 33 uU.S.C.
§ 1319 (1988)), and the 1990 Clean Air Act Amendments, Pub. L. 101-549, § 701, 104 Stat.
2399, 2675 (codified as amended at 42 U.S.C.A. § 7413 (West Supp. 1992)), also have
boosted criminal penalties sharply. For example, some first offenses involving “‘knowing
endangerment’™ may subject a convicted officer to as much as 15 years imprisonment. Clean
Water Act § 309(c)(3), 33 U.S.C. § 1319(c)(3) (1988); Clean Air Act § 113(c), 42 U.S.C.A.
§ 7413(c) (West Supp. 1992).

14. In no way is it suggested that audit programs should be used to discover and
correct environmental violations and hazards in order to avert government and public
knowledge. An audit should not be a mechanism of subterfuge or “cover up.” Most
corporations probably do not and would not employ audits in such a manner. Rather, the
Article argues that performing an audit improves knowledge of environmental problems for
all concerned and serves to foster the overall goals of protecting the environment and
public health and safety.

A corollary to this assertion is that performing audits never should increase the risk
of civil or criminal enforcement or liability for corporations or their officers; nor should
auditing increase the level of sanctions to which corporations or their officers may be
exposed when such audits are conducted in good faith. Any policy that creates such
disincentives deters socially valuable self-cvaluation, even when implemented under the
guise of tougher environmental enforcement.
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Part 11 of this Article examines the factors giving rise to the
growing use and desirability of corporate internal environmental
auditing despite current disincentives, as well as the potential costs
associated with conducting such audits in the context of existing
law and privileges. Part 111 identifies the weaknesses of existing
law and policies as mechanisms for encouraging auditing. It fo-
cuses on common law privileges and administrative policies af-
fecting a corporation’s perception that a voluntary internal inves-
tigation will increase, rather than reduce, the risk of environmental
liability. Part IV advocates four policies to correct the tendencies
of existing law and policies to deter environmental auditing. First,
it reccommends that EPA adopt a limited-time program to cap
potential penalties for violators who perform a detailed environ-
mental audit, report specific deficiencies identified therein to EPA,
and enter into an agreement (o achieve full compliance and to
undertake reasonable remediation. Second, it suggests that EPA
institute a self-policing program for companies that have demon-
strated an exemplary record of environmental risk management
and compliance. Third, it advocates the adoption of a specific
limited self-evaluation privilege for environmental audit reports.
Finally, it suggests that EPA rewrite and reissue its Environmental
Auditing Policy to provide stronger incentives for internal corpo-
rate environmental investigations. The policies this Article rec-
ommends are designed to encourage thorough and candid inves-
tigation of environmental compliance and of existing and potential
environmental, health, and safety hazards. Such investigations
may be the most efficacious means of identifying and correcting
environmental problems of which the public, government, and
industry are currently unaware.

II. THE COSTS AND BENEFITS OF ENVIRONMENTAL AUDITING

The threat of environmental liability, particularly the threat of
imprisonment for corporate officers and directors,' has prompted

15. In 1990, EPA brought a record 375 civil and 32 criminal enforcement actions. A
Newly Harsh EPA Is Punishing Polluters, INVESTOR’S DAILY, Aug. 5, 1991, at 1. For }hosc
actions in which EPA was successful, aggregate criminal and civil fines and penalties of
$61.3 million and aggregate prison time of approximately 62 years were imposefi. _ld. These
numbers increased in 1991, during which the EPA referred 393 civil and 81 criminal cases
to DOJ. Terrell E. Hunt, The Increasing Risk and Liability from Environmental Releases:
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both corporate managers and environmental lawyers to give
greater consideration to environmental auditing as a prophylactic
and liability-management measure.'® Numerous articles, confer-
ences, and addresses have discussed environmental auditing gen-
erally,"” the best methods of performing such audits from the cor-
porate perspective, and the potential problems associated with
audits.'® In these various contexts and in practice, environmental
lawyers have been almost unanimous in encouraging their corpo-
rate clients to perform environmental audits.'” Despite their ad-
vocacy of environmental audits as a valuable liability-prevention
tool, lawyers recommend extreme discretion and caution in the
use of environmental audits. Particularly important are procedures
designed to ensure protection of audit reports pursuant to the
attorney-client and self-critical analysis privileges and the attorney

What You Need to Know to Protect Yourself and Your Company, in INDUSTRIAL SPILLS
& RELEASES: PREVENTION & PLANNING -9 (The Government Institutes, Inc. ed., 1992).
In comparison, as recently as 1984 only 277 enforcement actions were undertaken, resulting
in just six months' prison time and approximately $7.5 million in fines and penalties. A
Newly Harsh EPA Is Punishing Polluters, supra, at 1.

*“Managers can be held criminally liable as individuals for environmental violations
cven where they did not personally participate in or dircct the actions that [gave] rise to
criminal liability.” Companies with Environmental Audit Program Must Have Plan to Fix
Problems, Lawyer Says, 21 Env't Rep. (BNA) No. 38, at 1684 (Jan. 18, 1991) [hereinafter
Companies Must Have Plan]; see also United States v. International Minerals Corp., 402
U.S. 558 (1971) (holding corporate officers liable for corporation’s acts even when those
acts were outside of officer’s knowledge).

16. DOJ Plans to Issue Policy Statement on Use of Corporate Environmental Audits,
22 Env't Rep. (BNA) 484 (June 21, 1991) [hereinafter DOJ Plans to Issue].

17. See, e.g., H. Thomas Wells & Cynthia G. Lamar, Discovery of Environmental
and Other Non-Financial Audits: Is There a Self-Evaluative Privilege? 10 E. MIN. L. INST.
1-1 (1990); Symposium, Corporate Governance and the Environment: Beyond the Trans-
actional Audit, 12 CArRDOZO L. REv. 1215 (1990) [hereinafter Symposium, Corporate
Governance).

18. See, e.g., CAHILL & KANE, supra note 1, at 1II-3 to 111-9; Courtney M. Price &
Allen J. Danzig, Environmental Auditing: Developing a “Preventive Medicine” Approach
to Environmental Compliance, 19 Loy. L.A. L. Rev. 1189 (1986); Philip D. Reed, Envi-
ronmental Audits and Confidentiality: Can What You Know Hurt You as Much as What
You Don’t Know?, 13 Envtl. L. Rep. (Envtl. L. Inst.) 10,303 (Oct. 1983); Symposium,
Corporate Governance, supra note 17.

19. See, e.g., CAHILL & KANE, supra note 1. Attorneys are especially likely to
recommend auditing in commercial transactions involving real estate, industrial and, to a
lesser cxtent, commercial properties. Sece, e.g., OWEN T. SMITH, ENVIRONMENTAL
LENDER L1ABILITY 73 (1991) (recommending that lenders audit properties to be financed
before advancing funds); Douglas A. Donnell, Environmental Liabilities Arising from Own-
ership of Qil and Gas Properties, 11 E. MIN. L. INsT. 20-1, 20-15 to 20-16 (1990) (recom-
mending audits of oil-related and gas-related properties); cf. James F. Warchall & Maureen
M. Crough, Environmental Risk-Reduction Considerations for Trustees, TR. & EsT., Apr.
1991, at 24, 34, 37 (addressing nced for prospective trustces to perform cnvironmental
audits before accepting role of trustce).
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work product doctrine.?’ Environmental audits benefit not only the
corporations performing them,? but the general public as well.
Audits can help a company comply with federal, state, and local
laws and regulations, including disclosure and reporting require-
ments. They provide industry with an early warning system for
existing and potential environmental violations, by enabling cor-
porate managers to identify and remediate incipient problems, thus
minimizing the impacts on the environment and reducing the like-
lihood that the government will initiate civil or criminal enforce-
ment actions.? Similarly, they can be the source of valuable in-
formation—beyond compliance data—concerning nonregulatory
environmental, health, and safety problems that could provide the
basis for private civil litigation. Environmental audits also help
corporations redesign oversight and management systems to man-
age environmental risk more effectively and avoid future
violations.?

Performing audits can provide a means for lower-level and
technical employees to communicate environment-related con-

20. See, e.g., Edmund B. Frost & Stephanie Siegel, Environmental Audits: How to
Protect Them from Disclosure, 5 Toxics L. Rep. (BNA) 1211, 1211 (Feb. 27, 1991); Wells
& Lamar, supra note 17, at 1-5 to 1-24. )

21. EPA commissioned a study that found that companies forced to de\:clop audit
programs as a condition of settling enforcement cases had bcn.cﬁled from enwrpnmcn(al
auditing, in both expected and unexpected ways. Pohcy: Plaqmng. and Evaluation, Inc.,
Study of the Efficacy of Environmental Auditing Provisions in Enforcement Setllcm'ents
(June 11, 1987) (unpublished final report), discussed in Cheryl E. Wasscrman, Environ-
mental Auditing Provisions in Consent Decrees and Orders, ENvTL. L. [Ns‘r.. Law oF
ENVIRONMENTAL PROTECTION § 8.03(4][b]{vi], at 8-190, (Shcldpn M. Novick et al. eds.,
1990). The study found that auditing’s environmental benefits include "[d]cvelppmcnt of
clear environmental policies, . . . (e]Jnhanced organization and stafﬁr!g of... envnronmcptal
management operations, . . . (aJugmented training,” improvements in “corporate 'planmng.
.. . [and] compliance performance,” and fostering a corporate culture of gqmpllance and
prudent natural resource stewardship. Wasserman, supra, at 8-190. In addition, the stu.dy
found that environmental auditing provided important commercial benefits to companies
that had performed them, including “enhanced access to capi.lal." i{\crcased ab‘lhl.y. to
transfer property quickly due to reduced uncertainty about potqntlal env1ronmepta! llabll[ly.
“public image™ gains, and a lower risk of enforcement or third party lawsuits involving
environmental harms. Id. at 8-190 to 8-191 (emphasis omitted).

22. When corporations discover, report, and correct their \fiolations qromptly. DOJ
encourages prosecutors to exercise prosecutorial discretion to minimize the risk of a severe
criminal enforcement action. See U.S. DEP'T OF JUSTICE, FACTORS IN DECISIONS ON
CRIMINAL PROSECUTIONS FOR ENVIRONMENTAL VIOLATIONS IN THE CONTEXT OF SIGNIF-
ICANT VOLUNTARY COMPLIANCE OR DiSCLOSURE EFFORTS BY VIOLATOR (June 3, 1991)
(hereinafter DOJ GUIDANCE] (on file with the Harvard Environmental Law Review); see
infra Part 1ILLE. ) )

23. CAHILL & KANE, supra note 1, at I-15 (indicating that environmental au.dnls can
“verify that these environmental management systems do in fact exist and are in usc”)

(emphasis omitted).
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cerns to top management, and can legitimate those concerns.
Because these employees are usually much more familiar than
their managers with the company’s day-to-day operations, their
input is essential to early detection of environmental problems.
Environmental audits also can help assure top executives of the
integrity of internal management and control systems, strategic
planning mechanisms, monitoring processes, and training pro-
grams. Moreover, by demonstrating and communicating an in-
creased level of commitment to environmental protection, active
auditing can enhance a corporation’s public image and thus im-
prove relations with regulating agencies, the public, and its own
employees and customers. Finally, effective auditing may improve
a firm’s standing in the financial community and on Wall Street.2s

Despite the aforementioned benefits of auditing, the old adage
of “what we don’t know won’t hurt us” retains a dwindling but
real vitality in some industry decisionmaking circles.? In light of
the possibility of adverse use of such audits, and the potentially
significant fines, penalties, civil damages, and criminal sanctions
that may result from such use, this phenomenon is not without
justification.

A corporation’s “know nothing” attitude can be reinforced by
the sometimes significant costs of auditing. A thorough investiga-
tion of a corporation’s facilities involves a substantial expenditure
of corporate resources that are limited by competing profit-max-
imization goals of the corporation, especially when economic ills
are placing ever-increasing limitations on corporate resources.?’

In addition to the basic expense of paying a consultant, the
audit process necessarily disrupts a facility’s operations, thus re-
ducing revenues and profits.?® First, audits have the potential to

24. Id. at IX-18 (suggesting that interviews with facility staff can help “obtain the
best evidence available relative to the compliance status of the facility™).

25. Several of these benefits are suggested in James R. Moore & David Dabroski,
EPA Environmental Auditing Policy and Federal Criminal Enforcement, in ALI-ABA
COURSE OF STUDY: CRIMINAL ENFORCEMENT OF ENVIRONMENTAL LAWs 207, 212-14
(1991).

26. See CAHILL & KANE, supra note 1, at 19 (arguing that “complacency and
reduced attention to compliance matters™ is very dangerous but that “[i]n practice . . .
corporate outlays for environmental management . . . generally have been reduced” since
the 1980s due to a more competitive economic climate).

27. CaHILL & KANE, supra note 1, at I-16; see also supra note 3 (discussing large
amount of money being spent on environmental auditing).

28. CAHILL & KANE, supra note 1, at I-16 (discussing disadvantage of “[tJemporary
disruption of plant operations caused by auditing”).
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interfere with or delay projects that, for many reasons, a corpo-
ration might want to proceed unimpaired. Second, environmental
audits can provoke internal “turf wars” between environmental
monitors and facility employees who understandably might bristle
at being overseen by outsiders.? Finally, audits may suggest the
need for specific corrective actions that might themselves be dis-
ruptive of normal operations. Besides these more tangible costs,
auditing can reveal violations or weak management procedures
that may embarrass individual managers or the corporation as a
whole. These potential costs may discourage corporations that are
considering implementing or expanding environmental auditing.

The performance of an audit also may indirectly harm the
corporation by reducing its ability to generate revenues and max-
imize profits for the benefit of its shareholders. For example, an
audit can increase the likelihood that competitors, customers, or
the general public will become aware of violations and other en-
vironmental problems, thus potentially damaging the corporation’s
reputation. Further, the performance of audits may markedly in-
crease the risk that federal, state, and local authorities will become
aware of existing or potential violations or other potential envi-
ronmental, health, and safety risks, and therefore will tighten reg-
ulatory scrutiny of the corporation, resulting in increased moni-
toring and compliance costs. These costs may be exacerbated if,
for whatever reason, the corporation does not take remedial steps
immediately.

However, of far greater concern to corporate managers con-
sidering whether to audit is the possibility that audits may increase,
rather than decrease or prevent, the risk of corporate liability for
cnvironmental violations or toxic torts. In order to be useful to a
company and to indicate appropriate corrective action, audit re-
ports must include comprehensive information concerning the
company’s existing or potential environmental liabilities. Such a
report, however, becomes a tremendous resource for prosecutors,
regulators,* and toxic tort plaintiffs.

29. Id. at IX-19 (explaining that employees may find audit process threatening).

30. Although EPA does not typically use internal audit documents in enforcement
proceedings, it employs them often enough to constitute a real threat from the perspective
of a corporate manager. Prosecutors and civil enforcement authorities may find audit reports
useful as investigative tools to guide them to a facility’s potential violations. Audit reports
also may be used as corroborative evidence of violations because they describe particular
discharges, releases, or areas of contamination. Further, in the criminal context, prosecu-
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‘I'he results of an audit report might be used to establish a
corporation’s, or its officers or managers’, actual or constructive
knowledge of existing violations. Such information may subject
the company and its officers to the risk of heightened civil or
criminal enforcement sanctions. Despite the fact that civil liability
under environmental statutes is generally strict and that environ-
mental crimes may be established without proof of specific intent
or actual knowledge,®! many environmental statutes increase the
sanctions with heightened levels of scienter.”

The fear of such possibilities creates a huge counterweight to
the benefits of audits when a corporate manager is deciding
whether to authorize an internal environmental evaluation of a
facility or of the corporation as a whole. Thus, especially with
respect to environmental crimes, the corporation faces a dilemma:
it must either remain consciously ignorant and risk criminal pen-
alties for uncorrected violations, or it must actively attempt to
discover and remedy violations to avoid liability and, in the pro-
cess, risk perhaps even more harsh and more probable criminal
sanctions.

Considerations of social utility strongly favor active, rigorous,
internal environmental auditing to foster remediation of existing
problems, to prevent future environmental problems, and to pro-
tect personal health and safety. If the form of punishment dis-
courages compliance-related efforts, the enforcement policy
should be re-examined. As noted by Judson W. Starr, former head
of DOJ's Environmental Crimes Unit, the ultimate goal of envi-
ronmental enforcement is compliance, not the imposition of pen-

tors may use audit reports to establish actual or constructive knowledge of violations that
are reported therein. DOJ has used audit results as the primary basis for an enforcement
action against the environmental violator. See, e.g., United States v. Dexter Corp., 132
F.R.D. 8 (D. Conn. 1990); United States v. Chevron U.S.A. Inc., No. 88-6881, 1989 U.S.
Dist. LEXIS 12267 (E.D. Pa. Oct. 16, 1989). In addition, “[t]he experience of many in the
regulated community is that audit documents are routinely seized by EPA criminal inves-
tigators . . . .” James R. Moore, Protection Will Increase Compliance, ENVTL. F., Jan./
Feb. 1992, at 39, 40.

31. The Comprchensive Environmental Response, Compensation, and Liability Act
§ 107, 42 U.S.C. § 9607 (1988), is perhaps the most widely noted strict liability environ-
mental law. Several environmental protection statutes flatly prohibit certain discharges or
emissions and, without regard to fault, impose some penalty. See, e.g., Refuse Act §§ 13,
16, 33 U.S.C. §§ 407, 411 (1988).

32. See, e.g., Clean Water Act § 301, 33 U.S.C. § 1311 (1988); Clean Air Act § 113,
42 U.S.C.A. § 7413 (West Supp. 1992).

33. See supra notes 21-25 and accompanying lext.
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alties.3* Thus, maximizing the incentives for, and advantages ol
audits should be a fundamental goal of environmental enforcement
policy. Analyzing current laws and policies influencing the perfor-
mance of environmental audits is the first step in determining
whether this fundamental goal is being attained.

III. CURRENT LAW AND POLICIES AFFECTING THE USE OF
ENVIRONMENTAL AUDITS

Current law and the existing policies and practices of legisla-
tures, administrative agencies, and courts affect the incentives for
conducting internal corporate environmental audits.?® To the ex-
tent that environmental policies require or permit disclosures of
unfavorable audit results to government authorities or private lit-
igants for adverse use, those policies negate the audit’s benefits to
industry and are a disincentive to environmental auditing. The
most significant existing audit-related policies are those affecting
the confidentiality and use of audit results, specifically the attor-
ney-client and “critical self-analysis” privileges, the attorney work
product doctrine,* EPA’s policy statement on auditing,’” and the
Department of Justice’s guidance to U.S. Attorneys on prosecu-
torial discretion in the context of an environmental offender’s
voluntary compliance and disclosure efforts.™

This part of the Article discusses these important laws, poli-
cies, and practices and their inability to shield companies from the
discovery and adverse use of audit documents. It concludes that
current law and policies provide some protection for audit docu-
ments, but cannot adequately assure industry that self-investiga-
tion will not do it more harm than good. Thus, the zeal for en-

34. Concerning the Creation of a Self-Evaluation Privilege Under the Rules of Evi-
dence: Hearings on H.B. 204 Before the Colorado House State Affairs Committee, STth
Gen. Assembly, 2d Sess. (Feb. 15, 1990) (statement of Judson W. Starr) (hereinafter
Colorado Hearings) (on file with the Harvard Environmental Law Review); see also id.
(statement of Ron Smith, Colorado State Director of the National Federation of Independen
Business) (on file with the Harvard Environmental Law Review). )

35. For example, statutes establishing liability for certain environmental violation:
or conditions and, particularly, the potential for enforcement proceedings or civil litigatior
associated with them, increase corporations’ desire to take prospective actions in order tc
avoid or minimize such liability.

36. See CAHILL & KANE, supra notc 1, at HI-3 to I11-9.

37. EPA Environmental Auditing Policy Statement, 51 Fed. Reg. 25,004 (1986).

38. DOJ GUIDANCE, supra notc 22.
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forcement that countervails these privileges is self-defeating. It
deters the arguably more effective self-motivated environmental,
health, and safety protection that could be achieved through self-
policing.

A. Attorney-Client Privilege

The attorney-client privilege protects certain communications
between attorneys and their clients from discovery, even though
the communications may be relevant to a pending action.” In a
leading case construing the attorney-client privilege, the Supreme
Court observed that “[t]he attorney-client privilege is the oldest of
the privileges for confidential communications known to the com-
mon law. Its purpose is to encourage full and frank communication
between attorneys and their clients and thereby promote broader
public interests in the observance of law and the administration of
justice.”™® These broader public interests are advanced through
effective legal representation, which depends upon a client’s full
communication of relevant facts; the risk of revelation and adverse
use would discourage such communications and hamper compe-
tent advocacy.*' Similarly, the privilege protects effective consul-
tation between clients and their attorneys, facilitating compliance
with laws and regulations.

1. The Required Elements

The following elements are required in order to establish the
attorney-client privilege:

(1) [T]he asserted holder of the privilege is or sought to become
a client; (2) the person to whom the communication was made
(a) is a member of the bar of a court, or his subordinate, and
(b) in connection with this communication is acting as a lawyer;
(3) the communication relates to a fact of which the attorney
was informed (a) by his client (b) without the presence of
strangers (c) for the purpose of securing primarily either (i) an
opinion on law or (ii) legal services or (i1i) assistance in some

39. See FED. R. Civ. P. 26(b)(3) (permitting discovery of all relevant evidence except
that covered by privilege).

40. Upjohn Co. v. United States, 449 U.S. 383, 389 (1981) (citations omitted).

41. Id.
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legal proceeding, and not (d) for the purpose of committing a
crime or tort; and (4) the privilege has been (a) claimed and
(b) not waived by the client.®

Unless these four requirements are satisfied, communications will
be vulnerable to discovery.

With respect to internal corporate environmental auditing, the
privilege first requires that the audit take place within the purview
of an attorney-client relationship, pursuant to which the corpora-
tion seeks legal advice as the attorney’s client. Thus, a corporation
must perform an audit under the direction and control of in-house
corporate counsel or outside legal counsel hired by the corpora-
tion, in order to satisfy the first element of the privilege.*

The second element requires that communications be made
to an attorney or an attorney’s agent* in a context in which the
attorney is “acting as a lawyer.” To satisfy this second require-
ment, the information gathered by the attorney or the consultant
working for the attorney must be useful for and used for the
purpose of providing legal advice.* Information-gathering for man-
agement, financial, or other business purposes will not be pro-
tected under the attorney-client privilege.*’

As suggested above, the attorney is entitled to seek outside
expertise within the scope of a confidential relationship for pur-
poses of providing legal advice. Communications to such experts
gencrally are protected from disclosure under the privilege as
well.*® This expansion of the privilege to include consultants has

42. United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358-59 (D. Mass.
1950). United Shoe Machinery remains the seminal statcment of the attorney-client privi-
lege's requircments.

43. Frost & Siegel, supra note 20, at 1212 (explaining that satisfaction of attorney-
client privilege’s first element requires “use of an attorney to provide legal advice™).

44. See infra note 48 and accompanying text.

45. See United States v. Chevron U.S.A., Inc., 1989 U.S. Dist. LEXIS 12267, al
*15 (E.D. Pa. Oct. 16, 1989) (cmphasis added) (holding mere presence of in-house counse
insufficicnt to establish attorney-client privilege for environmental audit report when attor
ney did not act in *‘capacity of an attorney rather than as, for example, a business adviser”).

46. The “communication’s primary purposc must be to gain or provide legal assis:
tance.” Id. at *18; see also United States v. Davis, 636 F.2d 1028, 1044 (5th Cir. 1981),
cert. denied, 454 U.S. 862 (1982); Coleman v. American Broadcasting Cos., 106 F.R.D
201 (D.D.C. 1985); North Am. Mortgage Investors v. First Wis. Nat’l Bank, 69 F.R.D. ¢
(E.D. Wis. 1975).

47. Philadelphia v. Westinghouse Elec. Corp., 210 F. Supp. 483 (E.D. Pa. 1962).

48. CaHILL & KANE, supra note 1, at III-5 (“{I]n practice, communications to non
lawyers, who are assisting counsel in providing legal advice may also be protected by the

privilege.”)
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been applied for tax experts® and accountants® acting as attor-
neys' agents. This doctrine scemingly includes technical consul-
tants like environmental auditors who have been retained by and
report to the attorney in question.’'

It is important to note that even when the information is
provided for the purpose of obtaining legal advice and all other
elements of the privilege are met, the attorney-client privilege does
not shield the underlying facts of the communication. Indeed, a
client “cannot be compelled to answer the question, ‘What did
you say or write to your attorney?’ but may not refuse to disclose
any relevant fact within his knowledge merely because he incor-
porated a statement of such fact into his communication to his
attorney.”®

The third element of the attorney-client privilege requires the
communication to be related by the client, outside of the presence
of third parties not included in the attorney-client relationship.
Essentially, the communication must be made and held in strict
confidence.

Until recently, controversy surrounded the question of whose
communications would be protected if the client were a corpora-
tion.®® However, under current law, when a corporation’s “em-
ployees themselves [are] sufficiently aware that they [are] being

49. See United States v. (Under Seal), 748 F.2d 871, 874 (4th Cir. 1984).

50. See United States v. Cote, 456 F.2d 142, 142 (8th Cir. 1972).

51. See CAHILL & KANE, supra note 1, at I1I-5.

52. Upjohn Co. v. United States, 449 U.S. 383, 396 (1981).

53. Id. at 386 (“choosing between two ‘tests’ which have gained adherents in the
courts of appeals™). Several courts had held that the privilege was applicable only to
communications from members of a high-ranking “control group” within a corporation.
See, e.g., General Elec. Co. v. Kirkpatrick, 312 F.2d 742 (3d Cir. 1962), cert. denied, 372
U.S. 943 (1963); Westinghouse Elec. Corp., 210 F.Supp. at 485. Undecr this rcasoning, the
attorney-clicnt privilege covered only communications by cmployces who excrcised man-
agement-level control over the issues in question. As a practical matter, however, such
management personnel frequently do not have as full an understanding of the facts that arc
relevant to evaluating compliance with laws, determining necessary corrective action, or
preparing a case, as do other employees excluded by this test. This is espccially true for
environmental audits, because the relevant information is often technical in nature and is
best presented by those possessing the appropriate technical expertise and direct expericnce
with the particular facility. For example, in environmental audits, technical engincering
details about waste water composition and flow, solid waste characterization, hazards
associated with chemical raw materials and products, the operational, control, and moni-
toring requirements of permits, and the type, quantity, or impact of airborne toxins and
other toxins, in most cascs, will be beyond the understanding of corporate upper-level
management. In any event, the Supreme Court rejected the *“control group test™ in Upjohn
Co. v. United States. 449 U.S. 383, 397 (1981).
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questioned in order that the corporation [can] obtain legal advice™*
and “the communications [are] considered ‘highly confidential’
when made,” then communications “concern[ing] matters within
the scope of the employees’ corporate duties™* are eligible for
protection under the attorney-client privilege, regardless of
whether the employees giving information to the attorney per-
formed any “management” role.” _

The third element of the attorney-client privilege also requires
that the communication take place “primarily” for the purpose of
obtaining legal advice or services. This standard creates some
confusion, because frequently it is difficult to separate legal from
nonlegal matters. This issue is particularly important in the context
of environmental auditing, because audits, especially routine au-
dits, have business, management, or technical purposes apart from
addressing potential legal concerns.*® Advice given principally for
business, management, or technical purposes—purposes that
could well be the motive for initiating an environmental audit—
does not meet this test.*

Furthermore, the communication cannot be made for the pur-
pose of committing a crime or tort.® The audit must be conducted
in good faith with a view toward addressing existing and potential
regulatory and liability concerns. It cannot be used as a backward-
looking mechanism to channel potentially damaging or incriminat-
ing evidence, including previously known facts, to the attorney

54. Id. at 394.

55. Id. at 395.

56. Id. at 394; see also Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 609 (8th
Cir. 1977) (en banc); Leer v. Chicago, M., St. P. & P. Ry., 308 N.W.2d 305 (Minn. 1981),
cert. denied, 455 U.S. 939 (1982). Communications by employees regarding an environ-
mental rclease can receive protection only if that release involved processes or materials
within their authority or dutics.

57. Upjohn, 449 U.S. at 397.

58. Sec infra notes 88-91 and accompanying text.

59. See Philadelphia v. Westinghouse Elcc. Corp., 205 F. Supp. 830, 831 (E.D. Pa.
1962); see also United States v. Chevron U.S.A., Inc., 1989 U.S. Dist. LEXIS 12267, at
*17-18 (E.D. Pa. Oct. 16, 1989) (finding that environmental compliance audit by in-house
counsel was undertaken primarily for business purpose rather than for legal advice, de-
feating corporation's claim of attorney-client privilege); Investigation Statements Not Priv-
ileged, May Be Discovered, Acrojet Court Says, 5 Toxics L. Rep. (BNA) 1200, 1200 (Feb.
27, 1991) (discussing Aerojet-General Corp. v. Argonaut Ins. Co., No. 262425 (Cal. Jan. 3,
1991), which held that corporate investigation to cvaluate soil contamination and cleanup
strategies had dominant purpose of remediation rather than legal advice, defeating corpo-
ration’s claim of attorney-client privilege).

60. United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358-59 (D. Mass.

1950).
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and thereby prevent disclosure. This element is significant in the
context of environmental audits because most industrial facilities
have experienced events that could result in environmental liabil-
ity. If, in hindsight, courts determine that the audit was conducted
primarily for the purpose of raising a shield against the disclosure
of these occurrences by telling the lawyer about them, assuming
they were not properly addressed initially, they are likely to reject
assertions of the attorney-client privilege.®' In addition, when vi-
olations or environmental impacts persist, courts may require dis-
closure of audit reports as a means of determining the extent of
enforcement culpability or the scope of tort liability.

Most corporations are thus subject to a “catch-22" situation.
Because of the nature of corporate operations, changing regulatory
requirements, and the evolving practices of managing environmen-
tal risk, a perfect compliance record is rare. Thus, audits that
uncover hazards and benefit society may result in increased lia-
bility exposure for a corporation. If, on the other hand, audits
were accorded categorical protection from discovery under the
attorney-client privilege, a few unscrupulous operators might use
the audit as a device to “plan” noncompliance and thereby avoid
the expense of prudent environmental practices. In the authors’
view, the societal cost of absorbing that minimal risk is over-
whelmed by the benefits gained by protecting the audit report from
disclosure.

The final element of the attorney-client privilege requires that
the party asserting the privilege has not waived its protections,
consciously or inadvertently. Any disclosure of a confidential com-
munication to a third party outside of the attorney-client relation-
ship could constitute a waiver.®* For example, unintentional waiv-
ers may be effected by disseminating privileged information to
employees who, by virtue or their responsibilities, have no de-
monstrable need to know the information,*® or by making argu-

61. Cf. Union Carbide v. Dow Chem. Corp., 619 F. Supp. 1036, 1046 (D. Del. 1985)
(recognizing crime-tort exception to attorney-client privilege in patent dispute); In re In-
ternational Sys. & Controls Corp. Scc. Litig., 693 F.2d 1235, 1242 (5th Cir. 1982) (discussing
courts’ recognition of crime-fraud exception to the work product doctrine).

62. Sce In re Subpoenas Duces Tecum, 738 F.2d 1367, 1369 (D.C. Cir. 1984).

63. Sec CAHILL & KANE, supra note 1, at 11I-5 (indicating that indiscriminate cir-
culation of audit reports within corporation may constitute privilege-voiding waiver).
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ments or representations that use or depend upon the otherwise
privileged communication in a legal proceeding.®

A successful assertion of attorney-client privilege will limit
discovery and adverse use of audit reports. However, failing to
meet any condition of the privilege will create substantial uncer-
tainty about a document’s protection, because the judiciary is
reluctant to withhold relevant information.*® Even if the privilege’s
elements are substantially met, audit results still might be subject
to discovery and adverse use by the government or toxic tort

plaintiffs.
2. Application to Management and Compliance Audits

Because the two types of audits have fundamentally different
functions, the attorney-client privilege will apply differently to
management audits than to compliance audits.% In general, man-
agement audits are conducted predominantly for the purposes of
enhancing managerial environmental risk contacts, improving busi-
ness performance, or setting corporate policy, and not for obtain-
ing legal advice.®” Moreover, even if lawyers were to conduct
management audits, when doing so, they are not predominantly
“acting as a lawyer.”® Accordingly, these management audits gen-
erally are not entitled to the protections of the attorney-client
privilege.

Although as yet no court has addressed this issue, it is more
likely that the attorney-client privilege could be invoked to protect
corporations against discovery of compliance audits. Compliance
audit reports may compile and “confess” a corporation’s environ-
mental violations and its knowledge of them. Therefore, unlike
management reports, it is more likely that such compliance audif

64. See Anderson v. Nixon, 444 F. Supp. 1195, 1200 (D.D.C. 1978). ]
65. Sce, e.g., United States v. Nixon, 418 U.S. 683, 710 (1974) (“[E]xceptions to the
demand for every man'’s evidence are not lightly created nor expansively construed, fo

they are in derogation of the search for truth.”). ] .
66. For an explanation of the differences between management audits and complianc

audits, see supra notes 6-8 and accompanying text.

67. Examples to the contrary would include audits to determine whether Icgall;
mandated management systems werc in place, or audits to determine whether existin|
environmental management satisfies relevant duties of due care.

68. Cf. United States v. Chevron U.S.A., Inc., 1989 U.S. Dist. LEXIS 12267, a

*17-18 (E.D. Pa. Oct. 16, 1989).
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reports are being prepared primarily for the purpose of obtaining
legal advice. Specific legal violations and their factual bases are
addressed in compliance audits, strengthening the argument that
the information contained in audit reports was gathered primarily
for purposes of obtaining legal, rather than nonprivileged policy,
business, or management advice.®

Nonetheless, at least in some circumstances, corporations will
be unable to rely on the attorney-client privilege to protect even
a compliance audit’s potentially damaging results from disclosure.
In particular, claims of attorney-client privilege may be rejected
when an environmental audit is part of a routine program of in-
vestigation or when there are other indications that the audit is
not primarily for legal purposes,’ as well as when disclosurcs to
third parties effectuate a waiver.”!

Given the courts’ reluctance to withhold information that
might be relevant to a particular case,” the attorney-client privi-
lege’s failure to cover these compliance audit results represents a
significant concern. Thus, any corporation considering an audit
understandably will be wary; only reluctantly will it perform an
honest and thorough investigation and assessment. In short, the
gaps in attorney-client privilege protection for environmental audit
reports discourage companies from undertaking or expanding so-
cially desirable audit programs.”™

69. However, compliance audits can contain information that the courts consider
management or business advice, despite the assistance of an attorncy, thus preventing
application of the privilege. See Chevron, 1989 U.S. Dist. LEXIS 12267, at *17-18.

70. See Ohio v. CECOS Int'l, Inc., No. 85-CR-5240C through 85-CR-5263C (Ohio
C.P. April 23, 1986) (holding that management audit report on hazardous waste contami-
nation was not protected by attorney-client privilege, even though performed under direc-
tion of general counsel, because audit was not for primary purpose of seeking legal advice)
(on file with the Harvard Environmental Law Review); CAHILL & KANE, supra note 1, at
1114 (explaining that audits for predominantly business, technical, or other nonlegal pur-
poses will not receive the protection of the attorncy-client privilege).

71. See T.H. TRUITT ET AL., ENVIRONMENTAL AUDITING HANDBOOK 53-58 (2d ed.
1983); Frost & Siegel, supra note 20, at 1213 (explaining that “[e]ven an inadvertent
disclosure may constitute a waiver').

72. See, e.g., United States v. Nixon, 418 U.S. 683, 710 (1974); see also Phillip R.
Sellinger, Attorney-Client, Work Product, and Joint Defense Privileges, in ABA NATIONAL
INSTITUTE ON ENVIRONMENTAL COMPLIANCE: ITS CRIMINAL AND CIVIL IMPLICATIONS TO
CORPORATIONS, FINANCIAL INSTITUTIONS AND THEIR DIRECTORS AND OFFICERs 711, 715
(1987).

73. The inadequacies of the attorney-client privilege, the work product doctrine, and
for that matter, the self-evaluation privilege, are all attributable to an unbalanced view of
how environmental compliance and protection are best achieved. Granting enforcement
authorities and private plaintiffs access to audit reports under exceptions to the traditional
privileges evidences a societal bias in favor of litigation and government enforcement to
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B. Attorney Work Product Doctrine

The attorney work product doctrine protects a broader variety
of information and materials than does the attorney-client privi:
lege.” However, the attorney work product doctrine is con
strained, because the court has discretion to disregard the privilege
when application of the privilege would create undue hardship”
and because the privilege applies only to materials prepared ir
anticipation of litigation.”®

The traditional rule of Hickman v. Taylor was adopted as Rule
26(b)(3) of the contemporary Federal Rules of Civil Procedure.”
The Rule explains that

a party may obtain discovery of documents and tangible things
otherwise discoverable under subdivision (b)(1) of this rule and
prepared in anticipation of litigation or for trial by or for another
party or by or for that other party’s representative (including
the other party’s attorney, consultant, surety, indemnitor, in-
surer, or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the prepa-
ration of the party’s case and that the party is unable without
undue hardship to obtain the substantial equivalent of the ma-
terials by other means.™

achieve environmental, health, and safcty protection. This Article argues that the bias i
unjustified in light of the bencfits of self-policing.

74. See Sellinger, supra note 72, at 727. The work product doctrine was first recog
nized in 1947 in Hickman v. Taylor, 329 U.S. 495 (1946). The Supreme Court held certai
materials to be exempt from discovery because they represented the “work product pf th
lawyer.” Id. at 511. The materials at issue in the case were notes concerning 'w.ntncs
statements taken by an attorncy and his investigator “with an eye toward anticipate
litigation.” Id. at 497-98. Recognizing that a contrary rule would lead to “sharp™ practice
and a tendency to leave all but the most favorable information unwritten, the Court hel
that “the general policy against invading the privacy of an attorney’s course of preparatio
is so well recognized and so essential to an orderly working of our system of legal proc
dure,” that absent a showing of great need and inability to obtain substantially equivale:
information from other sources, such materials will be privileged. /d. at 512. The Cou
reasoned that the adversarial system requires a “zone of privacy” in which attorneys mz
consider theories of argument and assess the strengths and weaknesses of their own case
Id. at 511. The Court defined “work product” to include “interviews, statements, mems
randa, correspondence, briefs, mental impressions, personal beliefs, and countless oth
tangible and intangible™ things. Id.

75. See Hickman v. Taylor, 329 U.S. 495, 511-12 (1946).

76. Sce infra notes 81-91 and accompanying text.

77. Fep. R. Civ. P. 26(b)(3).

78. Id.
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Nonetheless, even upon such a showing, “the court shall protect
against disclosure of the mental impressions, conclusions, opin-
ions, or legal theories of an attorney or other representative” when
such materials are requested through discovery.”

To protect audit results under the work product doctrine,
(1) the audit must have been prepared in anticipation of litigation,
(2) the privilege must not have been waived by a breach of confi-
dentiality, and (3) the materials in question must not have been
developed to further an unlawful end.® These elements, as well
as the doctrine’s exception and resulting disincentives, arc dis-
cussed in detail below.

1. Anticipation of Litigation

Generally, if a corporation faces or expects to face a lawsuit
or prosecution, it may commission a study of the underlying facts
and evaluate potential claims and liability without the risk of ad-
verse use of such assessments at trial.®! In other words, work
product prepared “in anticipation of litigation™ will be protected
from disclosure.

For work product to be considered prepared “in anticipation
of litigation,” an enforcement proceeding, prosecution, or lawsuit
must be “fairly foreseeable™®? and “imminent,”® although the doc-
trine does not require an action to have been commenced when
the corporation begins its assessment.? Reports prepared for mere
“litigation avoidance” will not qualify for protection, because any
document arguably could fall into that category. As a general rule,
the corporation must be legitimately concerned that some environ-
mental, health, or safety violation or condition is about to be
discovered and that, as a consequence, the government or some
private party will bring enforcement proceedings or suit in the near
future.®

79. Id.

80. See infra notes 81-95 and accompanying text.

81. See In re Grand Jury Investigation, 599 F.2d 1224, 1229 (3d Cir. 1979); In re
Grand Jury Subpocna, 599 F.2d 504, 511 (2d Cir. 1979).

82. Enforcement Adm'r of SEC v. Coopers & Lybrand, 98 F.R.D. 414 (S.D. Fla.
1982); see also Detection Sys., Inc. v. Pittway Corp., 96 F.R.D. 152, 155 (W.D.N.Y. 1982).

83. SEC v. Worldwide Coin Invs., 92 F.R.D. 65, 66 (N.D. Ga. 1981).

84. Sncider v. Kimberly-Clark Corp., 91 F.R.D. 1, 6 (N.D. Ill. 1980) (allowing
privilege for documents prepared up to several years in advance of litigation).

85. See supra notes 81-84 and accompanying text.

1992] Environmental Audits 385

Moreover, the primary purpose of the audit must be to assist
in the corporation’s legal defense.®® Thus, if an audit performed
after an accident, release, or other incident that is likely to result
in litigation is prepared primarily to achieve a business or man-
agement objective rather than a legal goal, a claim of privilege
may prove insufficient.¥’

Even if the audit otherwise satisfies the requirement of prep-
aration “in anticipation of litigation,” it will not be protected under
the attorney work product doctrine if it is performed in the “or-
dinary course of business.”® Thus, routine audits to determine
compliance, in the absence of an acute accident, release, or similar
incident likely to result in litigation or enforcement proceedings,
may not be protected from disclosure under the work product
doctrine. Such audits may be viewed as having been performed
within the “ordinary course of business” and thus with no expec-
tation of imminent legal proceedings. The precise boundaries of
this “ordinary course of business” exception are unclear. For ex-
ample, a corporation’s policy to respond to all unpermitted envi-
ronmental releases, discharges, or accidents by preparing an audit
may render the audit a routine business practice unprotected by
the work product doctrine.®

This exception creates a dilemma. Audits should provide
broad diagnoses of the existing and potential environmental,
health, and safety problems of a facility with a view toward pre-
venting or correcting these hazards. Thus, for many types of en-
vironmental audits to be useful to corporations and to the public
at large,”® the audits must be performed regularly and not only
after accidents, releases, or similar occurrences. However, be-
cause such routine compliance or management system audits are
not prepared “in anticipation of litigation,” industry only rarely

86. Sce Scott Paper v. Celicote, 103 F.R.D. 591 (D. Me. 1984); Soeder v. General
Dynamics Corp., 90 F.R.D. 253 (D. Nev. 1980).

87. Celicote, 103 F.R.D. at 595; Soeder, 90 F.R.D. at 255 (holding that routinely
prepared post-crash in-house reports are not privileged since they are not necessarily “in
preparation for litigation™ and have predominantly economic or business-related purposes);
see also Janicker v. George Wash. Univ., 94 F.R.D. 648 (D.D.C. 1982).

88. See United States v. Gulf Qil Corp., 760 F.2d 292 (Temp. Emer. Ct. App. 1985);
Ohio v. CECOS Int'l, Inc., No. 85-CR-5240C through 85-CR-5263C (Ohio C.P. April 23,
1986) (holding that environmental audit of existing hazardous contamination was discov-
erable because it was fact-finding effort prior to legitimate anticipation of litigation) (on file
with the Harvard Environmental Law Review).

89. See Soeder, 90 F.R.D. at 255.

90. See supra notes 21-22 and accompanying text. 0001 63
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will ho nblo to rely on the work product doctrine to prevent dis-
closure of these audit results,” and thus may choose not to engage
in these beneficial audits.

2. Waiver by Breach of Confidentiality

As with the attorney-client privilege, reports that are disclosed
or widely disseminated to corporate employees without a “need
to know” will not receive the protection of the work product
doctrine.”? Yet, maintaining the requisite level of confidentiality
will defeat one of the primary purposes of the audit—that of sen-
sitizing employees to environmental concerns and training them
to implement compliance and risk management strategies. Indeed,
“[pIreserving confidentiality would require locking up the audit
reports and files and limiting distribution”® to a few key manage-
ment-level employees who are directly involved in managing the
potential or existing litigation.

To avoid privilege-threatening disclosure, a corporation prob-
ably would have to deny employees access to information needed
by them to pursue the audit’s recommended improvements. Thus,
this legal standard impairs a corporation’s ability to remedy un-
covered violations and conditions and, consequently, undermines
its incentives to perform an audit in the first place. If legal pro-
ceedings are truly imminent, corporations will commission audits
to aid in their defense; but such audits simply will not provide the
corollary benefits of overall increased environmental protection
and enhanced public health and safety.

The confidentiality requirement also frustrates auditing in
other ways. Audits sometimes are motivated by a corporation’s
desire to show the public its attention to and concern about envi-
ronmental, health, and safety problems. To successfully pursue
the “public image™ benefits of a rigorous audit program, a corpo-
ration usually will make some disclosures. But revealing some of
the audit results jeopardizes any claim of privilege with respect to

91. Itis unlikely that merely asking the corporation's legal department to review the
audit report would guarantee against disclosure in discovery. CAHILL & KANE, supra note
1. at 111-8.

92. See, e.g., In re Continental Ill. Sec. Litig., 732 F.2d 1302 (7th Cir. 1984) (holding
that work product doctrine may not be asserted when confidentiality of audit report is not
maintained).

93. Daily Rep. for Exces. (BNA) No. 225, at A-10 (Nov. 21, 1986).
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audit results not voluntarily revealed, because any partial disclo-
sure of a document generally waives protection of the entire doc-
ument.* Persuading corporations to pursue internal environmental
audits under these circumstances may prove quite difficult.

3. Not to Further an Unlawful End

As a final condition for invoking the work product doctrine,
the attorney’s purpose in preparing the audit document must not
have been to further an unlawful end.** Environmental audit re-
ports prepared by inexperienced consultants, unreviewed by coun-
sel, might well offer advice on how violations or environmental
conditions may be hidden or remediated in a manner less stringent
than required by law. Such reports will not receive protection from
disclosure under the work product doctrine, because they could
be construed as promoting unlawful purposes or practices.

For the vast majority of corporations, this “not to further an
unlawful end” limitation does not present a serious issue. How-
ever, over-zealous plaintiff’s counsel, enforcement authorities,
and prosecutors might mischaracterize the purpose of the audit,
forcing corporations preparing work product doctrine audits with
the best intentions to refute claims that such audits were prepared
for the purpose of secreting relevant damaging information. This
possibility is one of the many factors that renders the application
of the doctrine uncertain and that thus discourages candid, thor-
ough self-evaluation.

4. The “Substantial Need” and “Undue Hardship” Exception

Even if an audit report meets the work product doctrine’s
requirements, there is still a risk that the report will be discover-
able. Under the work product doctrine, when there is “substantial
need” for a document and protection would create an *“undue
hardship” on the party seeking discovery, an otherwise valid claim
of privilege may be overridden by the courts.* However, “opinion

94. See, e.g., International Paper Co. v. Fibreboard Corp., 63 F.R.D. 88, 92 (D. Dcl.
1974) (holding that partial rclcases constitute full waiver in order to prevent corporations
from waiving protection to only favorable parts of otherwise privileged document).

95. See Union Carbide v. Dow Chem. Corp., 619 F. Supp. 1036 (D. Dcl. 1985).

96. FED. R. Civ. P. 26(b)(3); see also CaHiLL & KANE, supra note 1, at 111-7.
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work product,” which is the likely classification for audit reports,
is accorded “almost absolute protection” from discovery when the
doctrine’s requirements are met.%’

5. Disincentives to Auditing Under the Current State of the
Doctrine

Fear of prosecution has sparked the desire to protect environ-
mental audits with the attorney-client privilege and work product
doctrine. Yet the pursuit of such protection carries with it its own
disincentives to auditing. Under the attorney-client privilege, for
example, to protect audit documents from discovery, an attorney
must supervise the auditing process directly. This may not create
a significant additional burden for larger corporations with in-house
counsel. For small and medium-sized companies, however, the
additional cost associated with hiring attorneys, who often will
make little direct contribution to the outcome or performance of
the audit, may be prohibitive.%

Nevertheless, the principal disincentive to auditing remains
the uncertainty and incomplete coverage of the current privi-
leges.” Under the work product doctrine, routine audits that ad-
dress chronic operational problems will be subject to the risk of
discovery. Yet, these routine audits are essential to the revelation
and remediation of lingering, low-intensity environmental prob-
lems or management difficulties that often are more preventable,
and that, over time, are potentially more dangerous than more
acute and easily recognized problems. Routine audits detect
chronic environmental problems before they reach crisis propor-
tions. Thus, it is unfortunate that these audits are the ones least
likely to be protected by the traditional privileges.

97. Sporck v. Peil, 759 F.2d 312, 316 (3d Cir.), cert. denied, 474 U.S. 903 (1985).

98. See Colorado House State Affairs Committee, Hearings on H.B. 1204, STth
Leg., 2d Reg. Sess. 3 (1990) (testimony of Jarvis Secomb, senior counsel with U.S. West)
(on file with the Harvard Environmental Law Review).

99. The attorney work product doctrine probably provides reasonably comprehen-
sive coverage for audits performed in response to known accidents, spills, releases, or
other similar occurrences, but does not provide protection from disclosure for “‘ordinary
course of business™ management audits or routine compliance audits.
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C. “Critical Self-Analysis” Privilege

When courts have determined that environmental audit re-
ports and other similar internal self-analyses are not protected by
the two traditional privileges discussed above, attorneys repre-
senting industry in environmental prosecutions or other legal pro-
ccedings sometimes have argued that the reports are prptec}gd by
the common law “critical self-analysis” privilege.'® Thn.s'p'nvnle.ge
covers documents containing constructive intel:n.al crxucnsm;'lts
purpose is to encourage the free flow of §elf—cntlcal. lnformz}tlon
within companies, in order to improve efficiency, quality, services,
products, or safety.'® o . .

The “critical self-analysis” privilege finds its roots in Br'edxce
v. Doctor’s Hospital.\** In Bredice, a medical malpractlce: suit, the
plaintiff sought discovery of staff meeting notes that mlght' ha\l'(g
been relevant to the hospital’s care of the plaintiff's rqlatlve.
The defendant hospital asserted that the notes were “entltlcfi to a
qualified privilege,” because requiring disclosure wguld chill the
internal self-criticism vital to improving the quality of ,health
care.'™ On the basis of this “overwhelming public interest,’ 105 the
court held that the notes were privileged.!® Some states hgve
codified the results of Bredice with respect to records of hospital
peer review and staff meetings.'”’ N o

Defense attorneys have raised the self-critical analy'ms privi-
lege in a variety of internal investigation contexts,'® including

i States v. Dexter Corp., 132 F.R.D. 8 (D. ann. 1990) (holt'i‘u}g
corporla(:(i)(;nsflgtulgnggve “privilege against disclosure of self-evaluative documelbtss (1:n
enforcement action under Clean Water Act §§ 309(b), 309(d), 311(b)(6)(B) , 33 U.S.C.
§§ 1319(b), 1319(d), 1321(b)(6)(B) (1988)).

101. See Dexter Corp., 132 F.R.D. at 8-9.

102. 50 F.R.D. 249 (D.D.C. 1970).

103. Id. at 249. )

104. Id. at 250.

105. Id.

io7. fs‘:ef“e.z:.l,bow. REV. STAT. § 12-36.5-104(10) (1989); Mo. REV. STAT. § 537.035
(1973)'108. See, e.g., Banks v. Lockheed-Georgia Co., 53 F.R.D. 283 {N.D‘i Fil:: l:97dl)
(holding corporate self-evaluation of affirmative action programs to be pnvslegc ); IIC. ards
v. Maine C.R.R., 21 F.R.D. 590 (D. Me. 1957) (finding rgllroad company'’s interna u;;;;)
tigation of train accident to be privileged); B_crst v. Chlpman, 653.P.2d l07 t(‘l(zm.. 982
(denying self-critical analysis privilege .for National Collegiate Athletic Aisoga ::n in o
investigation); City Council v. Superior Court, 21 Cal. Rptr. 896 (Cal. Ct. App.
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environmental audits.'® However, in many cases not involving
environmental issues, the courts have denied the privilege, partic-
ularly when the government was the opposing party.''?

Since Bredice, the courts have struggled with the appropriate
scope of the self-critical analysis privilege. In Webb v. Westing-
house Electric Corp.,"" the court described the typical situations
in which the privilege has been accepted. These are (1) when the
materials have been prepared pursuant to governmental require-
ments, (2) when the materials are subjective and evaluative, and
(3) when the policy interest served by withholding the documents
clearly outweighs the need of the party seeking the documents.''
The court recognized, however, that in considering this privilege
“[i]t is not possible to draw a bright line.”'"?

It is difficult to apply these guidelines to the context of envi-
ronmental audits. When the government suggests but does not
mandate preparation of documents, as is the case with audits,'*
the privilege’s applicability is uncertain.!’S Moreover, under the
Webb standard, quantifying the public policy interest is purely
subjective. In the case of audits, however, the policy arguments
for excluding reports from discovery are compelling. The question
has been posed: “Why would anyone want to undertake voluntary
steps to ensure that their company is in compliance with the law
if their efforts could very well land them in jail?”"''® There can be
no more potent deterrent to valuable environmental auditing,

(holding that public employee personnel files qualify for self-criticism privilege when public
welfare considerations outweigh interest in discovery).

109. United States v. Dexter Corp., 132 F.R.D. 8 (D. Conn. 1990).

110. See, e.g., Emerson Elec. Co. v. Schlesinger, 609 F.2d 898 (8th Cir. 1979); United
States v. Noall, 587 F.2d 123 (2d Cir. 1978), cert. denied, 441 U.S. 923 (1979); Reynolds
Metals Co. v. Rumsfeld, 564 F.2d 663 (4th Cir. 1977), cert. denied, 435 U.S. 995 (1978);
Dexter Corp., 132 F.R.D. at 9 (citing FTC v. TRW, Inc., 628 F.2d 207, 210 (D.C. Cir.
1980)).

111. 81 F.R.D. 431 (E.D. Pa. 1978).

112. Id. at 434,

113. Id.

114. See infra Part 111.D-E (discussing policics designed by EPA and DOJ ostensibly
to encourage cnvironmental auditing).

115. Itis ironic and unfortunate that courts have most often confined the self-criticism
privilege to cases involving government-required reports. Their rationale is that fcar of
discovery raises a real concern that the regulated entity will not candidly evaluate problems
in response to government requirements and will set unambitious performance goals. Sce
Webb, 81 F.R.D. at 434. Nonethcless, this public policy argument for encouraging candid
responses seems much weaker when reporting is required than when it is not required. In
the latter case, absent a privilege, investigation or reporting may not be pursued at all.

116. Auditing and Criminal Enforcement, ENvTL. F., Jan./Feb. 1992, at 36, 36.
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which, by the admission of all parties involved," is of critical
public policy importance. .

In the specific context of environmental audits, a claim of
privilege for self-critical evaluations was rejected in United States
v. Dexter Corp."'® While EPA itself has acknowledged the enor-
mous public interest in self-evaluation and self-regulation by po-
tential environmental violators,'" the government has opposed a
privilege.'?

In Dexter, the defendant corporation allegedly had violated
the Clean Water Act’s provisions prohibiting the discharge of oil
or hazardous waste into navigable waters.'?! The corporation as-
serted a critical self-analysis privilege for certain self-evaluative
documents, arguing that there was an overwhelming public interest
in encouraging candid and thorough internal self-criticism by com-
panies that may discharge wastes into the nation’s wqtqrways.m
Despite the apparent public interest in granting a privilege, the
court held that the presence of the government as a party made
the point moot.'?* The court declared that Congress and the agency
it empowered define the “public interest” by statute and action,'?
and in that case, the legislature had “intimated its will, howevc;r
indirectly,”?’ that enforcement against polluters was in the publ}c
interest.!?6 The court thus held assertions of privilege rooted in

117. Sce infra Part 111.D-E.

118. 132 F.R.D. 8, 8 (D. Conn. 1990). s

119. EPA Auditing Policy Statement, 51 Fed. Reg. 25,004, 25,006 (l986) ( Audl.tmg
can result in improved environmental performance, help communicate cffective solutions
to common environmental problems, focus facility managers’ attention on current aqd
upcoming regulatory requirements, and gencrate protocolg and chc(;khs(s which help facil-
itics better manage themsclves. Auditing also can result in betlemnlcgralcfl rpfu'\agcmc':nl
of environmental hazards, since auditors frequently identify environmental liabilities which

eyond regulatory compliance.”). »
go® yl20. Idg. at 25?007; sli'e also Analysis of Colorado H.B. 1204 (Self-Evaluation. Privi-
lege), before the Colorado House Committee on State Affairs (Mar. 8, 199('))'(scnpl for
videotaped testimony given by James M. Strock, U.S..EPA Assistant Administrator fqr
Enforcement, stating that “{t]he Environmental Protection Agency strop;ly opposes tl.us
bill,” which would provide a privilege for self-critical environmental auditing) (on file with
Harvard Environmental Law Review).

the 121. Dexter Corp., 132 F.R.D. at 9 (citing 33 U.S.C. §§ 1319(b), 1319(d),
1321(b)(6)(B)).

122. Id. at 8.

123. Id. at 9.

124. Id. ]

125. Id. (citing FTC v. Jantzen, Inc., 386 U.S. 228, 233 (1967) (quoting Johnson v.
United States, 163 F. 30, 32 (1908) (Holmes, J.))).

126. Id. at 10.
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public interest considerations to be invalid as against the govern-
mental declaration of policy.'?’

This holding leads to a troubling result: if the legislature, or
possibly ‘even an agency, declares a policy against something
f:o'ur‘ts will find, ipso facto, that discovery is in the public interesi
if it improves the enforcement outcome of that case. The idea of
a §elf-.cr|tical analysis privilege becomes moot when courts adopt
th1§ view. This assumption of congressional omniscience is mis-
gundgd_. At the very least, it is overinclusive to find that a legislative
provision that bans the discharge of pollutants makes withholding
any relevant document, regardless of its beneficial nature, inher-
gntly antithetical to the public interest. But under the Dex!c"r hold-
ing, no public policy argument, no matter how strong, can override
the court’s broadest interpretation of the legislative declaration as
the definitive word on the public interest.

Environmental auditing, no less than hospital peer review'?
or employee affirmative action records,'? warrants the protection
of t'he self-critical analysis privilege. Applying the privilege to
envnroqmcntal audits would facilitate the discovery, diagnosis, and
gorrectlon of environmental dangers. Absent some reliable pr;)tec-
tl(:m, accorded by the attorney client privilege, work product doc-
trine, or critical self-evaluation privilege, however, corporations
may be reluctant to fully audit their facilities, understandably fear-
ing the heightened risk of prosecution, enforcement, and private
litigation that such assessments may invite.

D. EPA Policy Statement on Auditing

.I.n 1986, EPA issued a policy statement on environmental
auditing (“Policy Statement™)'* endorsing corporate self-auditing
as a means gf achieving “better identification, resolution and avoid-
ance of environmental problems, as well as improvements to man-
agement practices.”"' It recognized that government “requests for

127. Id. at 9-10.
128. Bredice v. Doctor's Hosp., 50 F.R.D. 249 (D.D.C. 1970).
11125?) lé;r:(ssv }.ockhced-Gcorgia Co., 53 F.R.D. 283 (N.D. Ga. 1971)
. nVir t iti i .
A zs'aoz?men al Auditing Policy Statement, 51 Fed.Reg. 25,004 (1986).
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audit reports could inhibit auditing in the long run, decreasing both
the quantity and quality of audits conducted.”"

As a matter of policy, however, EPA did not guarantee that
voluntarily-generated audit material would not be used by the
government in enforcement actions. The Policy Statement pro-
vides merely that the Agency “will not routinely request environ-
mental audit reports.”? This indicates that EPA is well aware of
industry’s concern about the use of environmental audit reports in
enforcement actions and civil litigation.'**

In an effort to assuage corporate fears, the Policy notes that
when information in an audit report is needed, EPA will seek that
information, and not the report itself; and that when EPA needs
specific portions of a report, it will seek only such portions, and
not the full report.'* In implementing the Policy, it has been EPA’s
practice to address the questions of access to audit reports on a
case-by-case basis.

Corporations considering internal audits can take little com-
fort in EPA’s Policy. The government possesses particularly broad
authority to compel the disclosure of documents and information
in company files. A number of environmental statutes explicitly
authorize EPA to require regulated entities to prepare and disclose

132. Id. at 25,007. In addition to its Policy Statement on auditing, EPA has taken
several other steps to encourage industry compliance through accommodation including
use of its flexible “Policy on Civil Penalties.” COURTNEY M. PRICE, U.S. ENvTL. PROTEC-
T10N AGENCY, Poticy oN CiviL PENALTIES (1984) (on file with the Harvard Environmental
Law Review). Sce Swift Resolution, Equitable Treatment Called Primary Goals of EPA
Penalty Policy, 14 Envt. Rep. (BNA) 1904 (Mar. 2, 1984); 49 Fed. Reg. 10,575 (Mar. 21,
1984) (announcing availability of “Penalty Policy™); see also U.S. Envtl. Protection Agency,
Polychlorinated (PCB) Penalty Policy (Apr. 9. 1990) (on file with the Harvard Environmental
Law Review). The “Penalty Policy™ “establishes a three-prong analysis for calculating the
penalty for scttling a given case.” F. Henry Habicht 11 & Terrell E. Hunt, Negotiated
Settlement of EPA Civil Enforcement Cases, in ENnvTL. L. INST., LAW OF ENVIRONMENTAL
PROTECTION § 8.03(2)(d](i)(B]. at 8-143 (Sheldon M. Novick et al. eds., 1988). This include:
weighing the “economic benefit of the delayed compliance,” id., and “the gravity of the
violation,” id. at 8-143 to 8-144, while also allowing “certain upward and downward ad
justments to be made based upon the circumstances and the attitude of the defendant.” Id
at 8-144. EPA also adopted a mitigation policy that reduced penalties in exchange fo
vigorous compliance activity on the part of violators. See Memorandum from Edward E
Reich to Headquarters Enforcement Office Directors (Feb. 12, 1991) (on file with th
Harvard Environmental Law Review).

The Department of Justice has pursued similarly accommodating policies. Sce, e.8.

DOJ GUIDANCE, supra notc 22: see infra Part ILE.
133. EPA Eavironmental Auditing Policy Statement, 5] Fed. Reg. 25,004, 25,00

134. Id.
135. Id. at 25.005.
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documents relating to potential environmental violations."¢ In ad-
dition, audits have been required as a condition of a violator’s
sentence,'” as part of an injunctive remedy in a civil prosecution,
and as part of an administrative settlement agreement or judicial
consent decree.’® More significantly, environmental auditing is
almost indispensible for obtaining the information necessary to
comply with laws mandating environmental reporting and record-
keeping®® and to complete permit applications.'** For example,

136. See, e.g., Clean Air Act § 114, 42 U.S.C. § 7414; Clean Water Act § 308, 33
U.S.C. § 1318; Toxic Substances Control Act § 111, 15 U.S.C. § 2610; Comprechensive
Environmental Response, Compensation, and Liability Act § 104(c), 42 U.S.C. § 9604(c);
Resource Conservation and Recovery Act § 3007, 42 U.S.C. § 6927, see also George Van
Cleve, The Changing Intersection of Environmental Auditing, Environmental Law and
Enforcement Policy, 12 CarDOzO L.J. 1215, 1218-19 (1991). EPA officially has argued
against any general government-mandated environmental auditing program. “[Blecause
audit quality depends to a large degree upon genuine management commitment to the
program and its objectives, auditing should remain a voluntary activity.” EPA Environ-
mental Auditing Policy Statement, 51 Fed. Reg. 25,004, 25,007 (1986).

137. See, e.g., Wyoming Firm Hit with $1.25 Million Fine; Largest RCRA Criminal
Penalty, Justice Says, 21 Env't. Rep. (BNA) No. 6, at 317 (June 8, 1990)) (discussing
United States v. Unichem Int'l, Inc., No. DC90-064 (D. Wyo. May 31, 1990)).

138. EPA increasingly requires corporations to institute environmental auditing pro-
grams as a condition of scttlement in many categories of environmental enforcement
actions. See EPA Environmental Auditing Policy Statement, 51 Fed. Reg. 25,004, 25,007
(1986) (stating that EPA is likely to require auditing in consent decrees when violations in
question at least partially can be attributed to poor environmental management systems or
when investigation suggests that similar violations are likely to be found elsewhere at
facility); Memorandum from Thomas L. Adams, Jr., Assistant Administrator for Enforce-
ment and Compliance Monitoring, to Addressees, Final EPA Policy on the Inclusion of
Environmental Auditing Provisions in Enforcement Settlements (Nov. 14, 1986) (on file
with the Harvard Environmental Law Review). For a further discussion of the usc of
environmental audits in administrative settlement agreements and consent decrces, sce
Wasserman, supra note 21, §§ 8.03[4](a] to 8.03[5], at 8-184 to 8-198.

Incorporating audit requircments in injunctions and conscnt dccrecs is authorized by
environmental laws permitting any “appropriate relief.” See, ¢.g., Clean Water Act § 309(b),
33 U.S.C. § 1319(b) (1988); Resource Conservation and Recovery Act § 3008(a), 42 U.S.C.
§ 6928(a) (1988). Additionally, there may be legislation on the horizon specifically author-
izing, or even requiring, audits in some circumstances. By voice vote, the Senate passed

an amendment to the Senate's Violent Crime Control Act of 1991, S. 1241, 102d Cong.,
Ist Sess. (1991) (as amended by Wofford Amendment No. 564, 137 ConG. Rec. $9308
(daily ed. July 9, 1991)), proposed by Senator Harris Wofford (D-Pa.) which, if enacted,
“would require . . . U.S. court[s] to require corporations and organizations convicted of
felony environmental offenses to pay for an environmental compliance audit, to be com-
pleted by a court-appointcd independent expert, and to require that the [corporation or
other] organization implement the recommendations.” Senate Approves Environmental
Audit Amendment to Crime Bill, Daily Rep. for Execs. (BNA) No. 132, at A-24 (July 10,
1991).

139. For example, Resource Conservation and Recovery Act § 3007, 42 U.S.C.
§ 6927 (1988), and Clean Water Act § 308(a), 33 U.S.C. § 1318(a) (1988), reporting require-
ments cannot be completed without some degree of internal corporate investigation and
evaluation of environmental conditions at a facility.

140. See Van Cleve, supra note 136, at 1219. Information necessary to file permit
applications for a given facility might be acquired only by some level of corporate scll-
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reporting and record-keeping requirements uzllder the Em?rgency
Planning and Community Right-to-Know Aqt' make cer'tam 'tyges
of auditing a virtual prerequisite to collecting the required infor-
mation in some circumstances.'* . ‘
EPA specifically has reserved the rlght to request apd obtain
access to audit reports in at least four C}rcpmstancps. First, EPA
may seek audit reports that might contain m'forrﬂ‘z:talon relevant tX
its ability to “accomplish its statutory mission. Second, EP
may seek an audit report when the audit was conductd pgrsuant
to consent decrees or other settlement agreements, anfi third, the
government may seek access to an audit report thft it deems. to
be “material to a criminal investigation.”!* When §tate of mmd
or intent are a relevant area of inquiry, suct} as during a crlmmal
investigation,”'* audit reports may be crucn'al to establlsplqg the
level of knowledge that the company—aqd individuals within the
company—had of violative conditions. Finally, when a company
asserts the sophistication of its management practices as an affir-
mative defense in an enforcement action, EPA may review both
the overall environmental oversight program and the specific prqd-
ucts of the program, namely, thg repqrts 112 6generates, to determine
e violation was an aberration. '
wmt?ﬁi:: are not the only situations in which EP{X will se:ek
access to audit reports. The Policy notes that the !1st is “illustrative
rather than exhaustive, since there doubtles§ will be other situa-
tions, not subject to prediction in which audit reports rather' than
information may be required.”'” As Leonarq Fleckepstcm ?f
EPA’s Office of Policy, Planning and Evaluatlc?n ppt it, EPA’s
“intent is not to request audit reports except 1n circumstances

ost always will require information with pcrmitd apmli-
i iti i i d. monitoring systems, and other

about quantities of pollutants emitted or d|§chargg d, v

23212':12& ?hal?nay not be available without an audit. Add\tlo;;xllé, gl\(':en;h;; :);?;cz,l)a?ggg)c
i isi 1) .S.C. ,

d in provisions such as Clean Water Act § 402(a)(1),

g?:::orilzinpg any permit conditions rcasonably nccessary to.cﬂ'cctualc statutory pug*poscns(i

governmenl-issued emission, discharge, or operations permits may contain monitoring a

reporting conditions. .

. 'S.C. §§ 11,001-11,050 (1988). o ]
::; 22“U es.g.. i?l. § 11,023 (regarding toxic chemical inventory relcase reporting).

i iti i s1 Fed. Reg. 25,004, 25,007.
143. EPA Environmental Auditing Po!ncy Statement,
For example, data regarding a given chemical’s adverse impact upon workel:s rr)ayl be
essential to EPA's ability to make protective regulatory judgments about that chemical.

144. Id.
145. Id.
146. Id.

147. Id. 0001 68

investigation. Issuing agencies alm
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where we feel having the report is critical . . . [but EPA must]
leave the door open to protect [itself] and allow for discretion.”!*

Nonethgless, these “exceptions,” by providing EPA \.vith
broad flexibility and discretion to request audit reports, might
swallow the rule that EPA will not seek access to audit I:epofts
Thus, EPA’s equivocal “assurance” does not instill confidence th"ai
the reports generated by thorough self-evaluations would be pr:)-
tected from disclosure. As the Supreme Court has observed in
another coqtext, “[a]n uncertain privilege, or one which purports
to be c-ertam but results in widely varying applications by the
courts, is little better than no privilege at all.”'* Although “EPA
for thp most part has adhered to its policy” of not routinely re-
questing audlt. reports,'® in the absence of stronger assurances
the risk of criminal prosecution and individual liability casts z;
shadow over EPA’s entire effort to encourage auditing.

E. Department of Justice Guidance on Prosecutorial Discretion

On July 1,. 1991, DOJ’s Land and Natural Resources Division
rele:ased a policy guidance document (“Guidance”) to its prose-
cuting attorneys,'! stating that auditors who promptly disclose
and correct environmental violations should receive favorable pro-
secutorial discretion.’? The DOJ Guidance describes how [:md
unde1: vghat circumstances auditing will reduce the auditor’s risk
of cnmma} prosecution for environmental violations. The Guid-
ance spgqﬁcally advises prosecutors, when deciding whether to
bring criminal charges and what penalties to seek, to look favor-
ably upon ( l) a corporation’s voluntary, timely, and complete dis-
cl.osur'e of Yxolations to the relevant agencies, (2) its cooperation
with investigators, (3) its preventive measures and compliance
programs, (4) its additional compliance efforts, and (5) its internal

148. Several Firms Concerned About EPA U. ] i
Audits, Daily ch. for Execs. (BNA) No. 27, at A:;e((;ig.ml%.nl(");(z;)md o fnvironmental
149. Upjohn Co. v. United States, 449 U.S. 383, 393 (1981). .
150. Companies Must Have Plan, supra note 15, at 1684
:g; ZOJ GUIDANCE, supra note 22. .
. Id. at 2—4. The stated intent of the DOJ Guida is*
132 t nce is “'to encourag -auditi
f:ll;'i)t?/htc);fmi;n?i?g :'olu:n}:ary hdnsclosure of environmental violations by lh:&rec;ﬁ:gtllzjdlcl:;:ﬁ
t dicating that these activitics arc viewed as mitigati P i i
ment's exercise of criminal environmental enforcement discrcﬁiolnn.g‘ ?:ldgtrsl in the Depart
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discipline for responsible parties.' However, the Guidance does
not specify the degree of lenience considered appropriate under

different circumstances.

The Guidance emphasizes prompt and total disclosure of vi-
olations, assuring industry that the Department will exercise re-
straint in prosecuting those who disclose.'s* Moreover, even with-
out disclosure, DOJ prosecutors are instructed to consider the
presence of auditing and compliance efforts as important mitigating
factors, when such efforts “include sufficient measures to identify
and prevent future noncompliance, and . . . [are] adopted in good
faith in a timely manner.”'ss

Despite DOJ’s assurances, there still remain several concerns
about the adverse use of audit results. First, the DOJ Guidance
renders moot the issue of privilege, for if a corporation fully com-
plies with two explicit requirements of the Guidance, it will have
waived any claims of privilege under the attorney-client and work
product doctrines.'* These two requirements are (1) that audit
results be disclosed to the government, and (2) that audits be
prepared in the normal course of business and not in response to

the threat of litigation.'s’

153. Id. at 2-S. Among prosecutors, it is a long-recognized ethic that to be considered
“prompt,” disclosure must be made to the government as soon as unambiguous evidence
of a violation has been obtained, while to be considered “voluntary,” disclosure must be
made prior to and independent of any knowledge that the company is the target of inves-
tigation or scrutiny. If the company delays reporting, or reports violations only after it has
deduced that it is the target of an inquiry or investigation, the company does not warrant
the special lenicnce allowed under the DOJ Guidance. Remarks by Ronald G. Woods, U.S.
Attorney for the Southern District of Texas, at Fourtecnth Annual Corporate Counsel
Institute, Doubletree Hotel, Houston, Texas (Apr. 24, 1992).

In another regulatory context, a voluntary disclosure program was initiated to en-
courage self-policing among Department of Defensc contractors, to reduce the likelihood
of accounting fraud. See United States v. Rockwell International Corp., No. 89-50120, 1991
U.S. App. Lexis 1257, at *1 (9th Cir. 1991). Under this program, the Department will
consider such disclosure and subscquent cooperation as miligating factors. Id. In Rockwell
International, however, Rockwell’s disclosure did not mcet the “voluntary disclosure”
requirement since Rockwell waited until the eve of indictment to disclose a violation which
the Defense Contract Audit Agency had already uncovered. Id. at *21.

154. DOJ GUIDANCE, supra note 22, at 2-3.

155. Id. at 4. Department officials personally have provided cven grealer assurances
to industry. Barry Hartman, Dcputy Assistant Attorney General of thc Environment and
Natural Resources Division, has stated, “[W]e are not interested in creating disincentives
. ... If you do a good faith audit you won't be prosecuted.” DOJ Plans to Issue, supra

note 16, at 484. Hartman also has claimed, “We've never hung anyone on a good-faith
audit.” Id.

156. Sce supra Part 111LA-B.

157. DOJ GUIDANCE, supra notc 22, at S. 0001 69
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Disclosing to the government audit results that suggest envi-
ronmental violations, as DOJ urges,'*® will foreclose the auditor’s
option of claiming any traditional privilege in a government pros-
ecution or other enforcement proceeding or in a civil action by
private parties. As discussed in Part III.A and B above, such
disclosure almost certainly would constitute a waiver of both the
attorney-client privilege and attorney work product protection,
rendering the audit results fully discoverable in future enforcement
proceedings or lawsuits.'® Even if EPA and DOJ refrained from
using the disclosed audit reports in enforcement actions against a
corporation, such disclosure would prevent a corporation from
asserting the attorney-client privilege or work product doctrine in
third party civil toxic tort, nuisance, and other actions.

Thus, DOJ’s Guidance creates a serious corporate dilemma.
According to the Guidance, DOJ will treat a company that fails to
disclose the results of its audit as uncooperative, and such a com-
pany will be ineligible for lenient prosecutorial treatment.'®® Yet
disclosure may cost the company the protection of traditional
privileges.'®! This combination of factors discourages the company
from performing an audit in the first place.

The second requirement of the DOJ Guidance also conflicts
with traditional privileges. According to the Guidance, prosecu-
torial lenience is appropriate only when the audit program is “‘done
in the normal course of business.”'s? Prosecutors will not be lenient
if the corporation initiated the audit “because it knew it was going

158. Id.

159. See In re Grand Jury Subpoenas Dated Dec. 18, 1981 & Jan. 4, 1982, 561 F.
Supp. 1247, 1259-60 (E.D.N.Y. 1982) (holding that release of documents to member of
Congress constitutes waiver of attorney-client privilege); Church of Scientology v. Cooper,
90 F.R.D. 442 (S.D.N.Y. 1981) (finding waiver when substance of communications with
attorney was disclosed to third party). But see Diversified Indus. v. Meredith, 572 F.2d
596, 611 (8th Cir. 1977) (en banc) (finding in somewhat unclear terms that disclosure to
SEC in “separate and nonpublic” investigation gave rise to only limited waiver of attorney-
client privilege). In addition, merely reporting the fact of a violation without fully disclosing
the audit report itself could waive the privilege with respect to the report. See, e.g., Smith
v. Alyeska Pipeline Serv. Co., 538 F. Supp. 977, 979 (D. Del. 1982) (holding that disclosure
of some privileged matter waives privilege regarding remainder of communications relating
to same subject matter); International Paper Co. v. Fibreboard Corp., 63 F.R.D. 88, 92 (D.
Del. 1974) (finding that once party discloses ‘“‘certain of the factual details” within scope of
privileged communication, opponents may discover “other relevant factual details leading
up to and involving” same matters).

160. DOJ GUIDANCE, supra note 22, at 11-13.

161. See supra Part 111.A-B.

162. DOJ GUIDANCE, supra notc 22, at S.
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to be investigated.”'®® Sound prosecutorial policy may \&fgrrant
more lenient treatment for the company that makes auditing a
corporate policy, as opposed to the company that oply embarks
on an audit when it finds itself threatened with or subject to pros-
ecution. However, the DOJ Guidance’s requirement Fhat aush%s be
routine eliminates the protection of the attorney-client pnvxlege
and attorney work product doctrine.!* Thus, a company W‘l" never
be able to gain those traditional forms of protection t:or its audit
and comply with DOJ recommendations at the same tn.ne.“ ‘

Thus, on the one hand, the DOJ Guidance, with its d|§glo-
sure” and “normal course of business” prerequisites for obtaining
prosccutorial lenience, forces companies t.o strip th'emselv.es of
other legal protections. On the other hath if companies decide to
protect their audits and invoke these privileges, I?OJ may prose-
cute them as vigorously as if they had not audited in the first
place.'® . . N

A second shortcoming of the DOJ Guidance 1s thgt. auditing
is only one factor in the mitigation scheme.. Indeefl, auditing alone
may not be enough to assure prosecutorial lenience. The'DOJ
Guidance states that “[i]t is unlikely that any one factor \YI" be
dispositive in any given case. All rel;van} factors are cons:de!"?g
and given the weight deemed appropriate In the particular case.
This vague statement undermines the likelihood that thg Guidance
will be implemented in a predictable manner apd ultimately re-
duces the corporation’s incentive to audit and disclose the results
tO Dgiyond these technical objections, the fa.ct that the govern-
ment retains broad prosecutorial discretion w1t.h respect to au.dlt
results is a third shortcoming of DOJ’s policy. Like the EPA Policy
Statement, DOJ’s Guidance does not close the dopr on the adver§e
use of audit results. DOJ cautioned that the Guidance’s commit-

. . . H 1167
ment on audits will “not be a recipe to avoid prosecution.

163. DOJ Plans to Issue, supra note 16, at 48.4. ]

164. As discussed in Part 111.B above, to claim the protection of the ‘work product
doctrine, material must be prepared in anticipation of I!ugauon.‘and not in the normal
coursc (;f business. And, as explained in Part I11.A, audits done in the normal course of
business are likely to be scen as pursuing a management, rather than a legal, purpose,
voiding the privilege.

165. DOJ GUIDANCE, supra note 22, at 9-12.

. Id. at 2. i o
:22 1)0.7 Plans to Issue, supra note 16, at 484. In fact, the Guidance explicitly

disavows any concrcte limitation on prosccutorial authority.
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Despite DOJ’s suggestion not to prosecute if a corporation dis-
clgses and tfikes corrective actions, any individual prosecutor still
might, consistant with the Guidance, pursue a full-scale criminal
prosegution based upon the disclosed information.'s® Such a course
of action may be likely in a highly visible case where the prosecutor
feels public pressure.'® Because using internal documents may
improve t.he odds of obtaining a conviction, only prosecutors who
place a higher value on the overall policy goal than on individual
pr(_)secutorial success will be likely to resist using audit reports as
evidence in such circumstances.

‘ .DOJ has attempted to reassure the regulated community by
issuing the Guidance and by making broad but nonbinding assur-
ances abou.t its policy not to pursue audit results. Nevertheless

DOJ assertions that “[i]f you do a good faith audit you won'’t bé
pro§ecuted””° ring hollow when DOIJ refuses to surrender the
option of using audits in prosecutions against corporations.

F. Summary of Existing Protections for Environmental Audits

Current law and policies regarding environmental auditing
present many corporate officers with a dilemma: they fear that if
they perform such internal investigations in an attempt to reduce
the l(?ng-term risks associated with environmental hazards, they
may increase their short-term risks of successful criminal o’r civil
enforcement actions or private civil suits against them. Although
PPA argues that the existing threat of environmental liability and
“a credlble' enforcement program,” particularly the threat of crim-
inal penalties, creates “a strong incentive for regulated entities to

The criteria set forth above are intended only as internal guidance . The
are not mtcnded. to, do not, and may not be relied upon to create z‘x.n"ght o);
bgncﬁt. subsganuve or procedural, enforceable at law by a party to litigation
with thc. Um(.ed Stgles, nor do they in any way limit the lawful litigative
prerogatives, including civil enforcement actions, of the Department of Justi
or the Environmental Protection Agency. e

DOJ GuIDANCE, supra note 22, at 14; ¢f. Heckl
( » Sup 22, s of. er v. Chaney, 470 U.S. 821, 821-
(holding that agency's exercisc of prosecutorial discretion is not reviewable) 722 (1989
168. DOJ GUIDANCE, supra note 22, at 14, ’

169. See supra note 15 (di ing i i i
criminals). P (discussing increasingly harsh treatment of environmental

170. DOJ Plans to Issue, supra note 16, at 484 (quoting Barry Hartman).

000171

1992] Environmental Audits 401

audit,”"7! it remains true that auditing that uncovers and documents
environmental violations may heighten the risk of liability.
Traditional privileges and governmental assurances provide
only a patchwork of protections against the disclosure and adverse
use of results from audit reports. The inadequacy of these existing
protections continues to counteract the positive incentives for en-
vironmental auditing created by increased enforcement.

IV. PRO-AUDITING PoLICY ALTERNATIVES: CAPS AND
PRIVILEGES

Because promoting effective corporate self-auditing and self-
policing!”? is in the best interest of government, corporations, the
public, and the environment,'” incentives should be changed to
encourage corporations to perform audits. The fundamental goal
of such environmental policy is the protection of public health and
the environment through full compliance, with enforcement ac-
tions functioning not as ends in themselves, but as means to
achieve broader social goals.! ~

In light of the inherent limits on government resources, a
policy that emphasizes punishment over prevention will fail to
reach most violators. Because it would discourage self-auditing,
self-policing, and other well-intentioned environmental initiatives,
a punishment-centered policy would leave even more environmen-
tal hazards hidden and unremedied. For prosecutors and those
who would prefer severe punishment, foregoing retribution for
environmental violations may be unsatisfying. In the long run,
however, an emphasis on remediation and deterrence will provide
greater social benefit and help achieve the country’s environmental

protection goals.

171. EPA Auditing Policy Statement, 51 Fed. Reg. 25,004, 25,007 (1986).

172. “Self-policing” does not imply a hands-off policy by government when a cor-
poration has been demonstrably irresponsible. Rather, it is an approach that recognizes
government's limited resources for monitoring, remediation, compliance, and enforcement,
and that emphasizes both deterrence and positive incentives to encourage industry com-
pliance. A truly hands-off policy would eliminate the credibility of compliance incentives;
the proposals made in this Article would not.

173. See Lavelle, supra note 11, at 3; see also EPA Environmental Auditing Policy
Statement, 51 Fed. Reg. 25,004; DOJ GUIDANCE, supra note 22, at 1.

174. As Judson Starr, former DOJ Environmental Crimes Chief, has stated, “En-
forcement itself, is not a success. The success is . . . compliance that is achieved by
enforcement.” Colorado Hearings, supra note 34, at 7 (testimony of Judson W. Starr).
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Given the limited and increasingly taxed resources of govern-
ment, these goals cannot be achieved without corporate self-au-
diting and self-policing. Any comprehensive program to encourage
self-au@iting should include (1) a short-term policy that provides
strong incentives to audit, identify, correct, and equitably resolve
enforcement liability relating to past violations, and (2) forward-
looking, long-term policies that will achieve future compliance.
The first goal can be satisfied by a Compliance Audit Amnesty
Program (“CAAP”), modelled on a program already tested by
EPA.'” The second goal can be achieved by an Environmental
Star Program (“En Star”), a voluntary self-policing program made
available to companies with exemplary auditing and compliance
records, modelled on a program already tested by OSHA,'”¢ and
by a limited statutory privilege for environmental audits, similar
to one passed by the Colorado legislature in 1990, but later with-
drawn under threat of veto.'” Adoption of programs like these
three in the auditing context would promote the discovery and
correctjon of past environmental errors, while simultaneously en-
couraging the prevention of present and future harms. Finally,
!)ecause it would take some time for the first three policies to go
into effect, EPA should revise its Environmental Auditing Policy
Statement to provide industry with immediate reassurances and
pro-auditing incentives.

A. The Compliance Audit Amnesty Program: Prompt Discovery
and Correction of Past Violations

Sound environmental risk management requires reliable data
on the risks posed by specific industrial practices or ecological
lmpacts. Only if key information is revealed to government agen-
cies, and through them to society as a whole, can intelligent de-
cisions be made about how to manage environmental risks. One
way to gain such information is by providing limited amnesty to
specific categories of environmental offenders.

175. Seg infra Part IV.A.1 for discussion of the Compliance Audit Program (“CAP")
under the Toxic Substance Control Act, 15 U.S.C. §§ 2601-2671 (1988) (“TSCA™).

176. See infra Part 1V.B.1 for discussion of the OSHA Star Program.

177. See infra Part 1V.C.1 for discussion of the Colorado bill.

1992] Environmental Audits 403

An amnesty program that offers a binding promise of limited
lenience for a specified period is one way to eliminate the disin-
centives to voluntary auditing and disclosure inherent in existing
policies.'”™ The purpose of such an amnesty is to encourage the
investigation of existing environmental dangers and the disclosure
of important information to the agencies responsible for dealing
with such problems.

Public support for the idea of an amnesty may be weakened
by the perception that it coddles environmental criminals. To com-
bat this perception, under EPA’s first prototype CAP program, all
companies reporting past violations were required to pay stipulated
penalties, although such penalties were substantially less than the
penalties that would normally be assessed under applicable penalty
policies.'™ Stipulating penalties guaranties that violators do not
completely escape punishment, as they might under a less stringent
“amnesty for audits” program.

The Compliance Audit Amnesty Program proposed here
would remove the current disincentives to auditing in the same
way as would a general amnesty. It would have three crucial
elements: (1) the violator would be required to report specified
information to the relevant agency immediately upon discovery,
(2) the violator would be obligated to correct all uncovered envi-
ronmental hazards, and (3) the violator would be penalized, though
less severely than in ordinary circumstances, to demonstrate some
elements of retribution and to remove profits gained from noncom-
pliance. By satisfying a popular desire for retribution and requiring
the correction of all uncovered violations, a CAAP program would
avoid the fundamental disadvantages of a less stringent amnesty

policy.

1. A Prototype Program: The Compliance Audit Program Under
the Toxic Substances Control Act

In the context of the Toxic Substances Control Act
(“TSCA”),'8® EPA has recognized that “[u]p-to-date information

178. A proposal for a national “limited amnesty provision for firms that undergo
cnvironmental audits” was suggested in 1988 by Massachusetts Governor Michael Dukakis.
Bush, Dukakis Outline Environmental Issue Stands, Daily Rep. for Execs. (BNA) No. 180,
at A-1 (Sept. 16, 1988).

179. See infra Part IV.A.1.

180. 15 U.S.C. §§ 2601-2671 (1988). 0001 72
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on hazards and exposure is vital in supporting EPA efforts to
protect human health and the environment from risks from toxic
chemicals.”®" Thus, “[c]Jompanies that do not report vital infor-
mation are undermining the effectiveness of the early warning
system” that the disclosure requirements are designed to
provide. 82

To solve the problem of under-reporting, in early 1991 EPA
announced the Compliance Audit Program (“CAP”),!8% a mecha-
nism for encouraging corporate self-auditing for potential viola-
tions of TSCA section 8(e).'® The TSCA CAP program was an
indirect outgrowth of an administrative enforcement action against
Monsanto Company, Inc., in which EPA alleged that Monsanto
had delayed reporting the results of a carcinogenicity study re-
quired by section 8(e).'8® Under the terms of an administrative
consent decree, Monsanto was fined $198,000 and was required to
conduct a corporate-wide environmental audit of all toxic data in
its possession and to report test results meeting EPA’s reporting
criteria, subject to stipulated penalties.'® The TSCA CAP program

181. Notice of Registration and Agreement for TSCA section 8(e) Compliance Audit
Program, 56 Fed. Reg. 4128, 4128 (1991) [hereinafter CAP Notice]. This is uniquely true
of the human health and environmental toxicity data required to be submitted to EPA under
TSCA section 8(c)’s “Notice of Substantial Risk™ provisions. Notification of Substantial
Risk Under Section 8(e), Statement of Interpretation and Enforcement Policy, 43 Fed. Reg.
11,110 (1978). Reporting under TSCA section 8(e) requires companies to make sophisticated
judgments regarding the acute and chronic toxicity of specific chemical substances with
respect to human health, environmental effects, and emergency incidents of environmental
contamination. 56 Fed. Reg. 4128. Since knowledge of such risks is vital to public health

and welfare, the Agency uses “reporting and recordkeeping provisions that enable EPA to

obtain and disseminate information needed to set prioritics and perform risk assessments.”
Id.

182. 56 Fed. Reg. 4128.

183. Id.

184. 15 U.S.C. § 2607(c) (1988) (requiring notice to EPA of manufacture, processing,
or distribution of chemicals that pose “substantial risk™ of injury to human health or
environment). The violation referred to here is not a release or contamination, but a failure
to report agency-mandated information.

185. Monsanto Co., No. TSCA 89-H-21 (1990).

186. Enforcement: Monsanto Agrees to Conduct Audit, Pay $198,000 to Settle Late
Substantial Risk Notice Charges, 13 Chem. Reg. Rep. (BNA) 1283, 1283 (Jan. 5, 1990).
EPA had issued the complaint against Monsanto in August 1989. /d. The consent agreement
also required Monsanto to pay stipulated penalties for information submitted to the Agency
under the audit of $6,000 per animal or aquatic species study and $10,000 for studics
involving humans that were not previously available to EPA. If the information was avail-
able to EPA, cither through an FYI submission or by publication in scientific literature
before September 1, 1989, then such penalties were reduced to $1,000 per animal or aquatic
species study and $5,000 for studies involving humans. /d. The Monsanto decision was the
first time a company was required to pay stipulated penalties for information submitted to

the Agency as part of a corporate-wide environmental audit conducted pursuant to a consent
agreement. Id.
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was modelled after EPA’s approach in the Monsanto consent
agreement.'®’

’ The CAP program consisted of agreements betvyeen EPA apd
TSCA-regulated entities encouraging these. companies to 1dent.|fy
and report to EPA data meeting the reportlpg standard of sectl?tg
8(e), but, by design or inadvertence, previously not reported.
Participating companies were required to tgke the fqllowmg three
actions: (1) to conduct a thorough and candid compliance audit to
root out violations under section 8(e), (2) to disclose all (esults of
the report to EPA, and (3) to promptly correct any violation.'® In
return, EPA agreed to forego criminal prosecution and to place a
ceiling on governmental civil penalties at $6,000 to $15,000 per
report, with an ultimate maximum fine of $1,.000,000‘9°—a pepalty
substantially smaller than the potential maximum under ordlx}ary
application of agency penalty policies.”! Participants were given
a short period of time to register for the grograrp'” and a stipulated
period after signing the agreement withlq which to complete the
required audit.'® Taken as a whole, this gpprgach created a’n
immediate incentive for industry to correct v1olat}ons of the law’s
reporting requirements by auditing and disclo.sm.g' promptly'. !t
defined a corporation’s potential exposure to hablhty. and elimi-
nated the possibility that EPA or DOJ wopld use audit Il;fsults to
seek criminal penalties against a participating company.

At least one state environmental agency already has put an
amnesty program in place. In the summer of 1991, the Texas Water
Commission (“TWC”) announced an amnesty program to encour-
age the registration of unregistered underground petroleum storage

187. U.S. ENVTL. PROTECTION AGENCY, ENFORCEM.ENT ACCOMPLISHMENTS RE-
porT: FY 1991, at 5-15 (1992) (on file with the Harvard Environmental Law Review).

188. CAP Notice, 56 Fed. Reg. at 4129.

189. Id.

190. Id. at 4130. . ) o

191. For corporations not participating in the CAP, maximum p.enal‘tlcs fo.r vnolauonsl
under section 8(e) were civil penalties of $25,000 per day for each violation, vynh no lotad
limit, and criminal penalties including fines of $25,000 per day for each violation an
i i ear. 15 U.S.C. § 2615 (1988). o ) )
lmprls?;;c'?;n::feomn;n{hz were allowed for CAP signup under the initial notice. CAP Nollcc,
56 Fed. Reg. at 4128. The deadline for registration was extended by another nonce.'56
-ch. Reg. 19,514 (Apr. 26, 1991), and again, 56 Fed. Reg. 28,458 (June 20, 1991), resulting
i istrati eriod of five months in total. ) )
" rclg;;.raol:: }!n’undred and cighty days from lhc‘ sign-up deadline were allowed for com-
pletion of relcvant audits and reporting. CAP Notice, 56 Fed. Reg. at 4129.

194. See id.
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tanks (“UPST”).! The TWC’s goal in initiating the program was
to improve its UPST inventory so that the TWC and current and
future UPST property owners could guard against the risk of future
releases.!% The expanded inventory will help owners upgrade their
UPSTs, anticipate leaks, remove unsound tanks, and remediate
contaminated soil before further environmental harm occurs.

The TWC provided two strong incentives for participation.
First, late-registrants were shielded from penalties attributable to
their failure to register on time.'”’ Second, once registered, tank
owners were eligible to receive reimbursement from the Texas
Tank Remediation Fund for the cost of removing leaking UPSTs
and surrounding contaminated soil.'”® To maintain public credibil-
ity and to retain sufficient leverage to motivate necessary cleanups,
the program did not apply to unregistered tanks discovered inde-
pendently by the Texas Water Commission'?® and did not forgive
penalties associated with violations of other UPST regulatory re-
quirements. Nor did it allow tank owners or operators to avoid
the nonreimbursable cost of remediation in the event of contami-
nation. Over 1920 additional registration forms were filed during
this five month program.®

195. Office of Pub. Info., Texas Water Comm’n, Water Commission Announces 90-
Day “Amnesty” for Tank Registration (July 19, 1991) (press release) (on file with the
Harvard Environmental Law Review).

196. Id.

197. Id.

198. Id.

199. Id.

200. Telephone Interview with Donald Kennedy, Registration Coordinator, Petro-
leum Storage Tank Division, Texas Water Commission (May 11, 1992).

In a different regulatory context, that of airline safety inspections, the Federal Avia-
tion Administration (*FAA™) also recently has initiated a voluntary disclosure amnesty
program. Federal Aviation Admin., U.S. Dep't of Transp., Compliance/Enforcement Bul-
letin No. 90-6 (Mar. 29. 1990) (on file with the Harvard Environmental Law Review). This
program cncourages air carricrs which are required to carry out maintenance and operations
programs to report and correct violations detected in self-cvaluation audits. /d. at 22. The
FAA instituted this policy as an incentive to internal cvaluation, recognizing that such
entities are in the best position to monitor their own compliance, and have far greater
resources to do so than the government. Id. at 23. Under the program, the FAA agrees to
forego imposing civil penalties upon certificate holders who voluntarily and promptly
disclose a violation and take immediate actions to correct the violation and preclude its
reoccurrence. Id. at 24. The policy also provides that “the nature and extent of a certificate
holder's voluntary remedial action may be considered in mitigation of any civil penalty
otherwise appropriate.” Id. The policy stipulates that maximum penalties may be sought if
the certificate holder fails to promptly disclose a violation of which it was or should have
been aware. Id.
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2. Broad Application of the CAAP Concept

As the risk of large environmental penalties grows, the CAAP
option becomes more attractive to both government a.nd indust.ry.
The prototype, the TSCA CAP program, was an experimental pilot
project confined to one highly technical and complex area pf en-
vironmental law governing the reporting to EPA of information on
substantial environmental risks.?"' The incentives-based principle
of the CAAP is viable in many settings. From the government’s
standpoint, a CAAP should be an attractive adjunct to qngoiqg
compliance efforts (1) in regulatory contexts where compliance 1s
difficult to monitor or where violations are difficult to detect,
(2) when the violative condition, if left uncorrected, could expand
over time to exacerbate the associated harm, (3) as needed to
encourage registration, permitting, or other one-time actions to
identify a specific regulated community and establish the “rqgula-
tory net,” or (4) in mature regulatory programs where compliance
levels are generally high and there is no perceived need to “send
a message”’ to the regulated community.

Thus, a CAAP program might be used to identify, report, gpd
remediate any soil contamination at or near an industrial facility
which, if left uncorrected, may threaten groundwater.202 The
CAAP concept also would apply to the submission of new cherr!-
icals for toxicological review under TSCA's premanufact'ure noti-
fication requirements,”* release reporting under the Toxgc Chem-
ical Release Inventory,®* and chemical and oil spill reporting under
CERCLAS and the Clean Water Act.26 The CAAP concept also
could be applied to permitting requirements of thq Clean Water
Act designed to protect against wetlands destruction.?”’ Such a
program may forgive penalties for past encroachment upon wet-
lands if the violators agree to create or expand wetlands of equal

201. See supra note 181 and accompanying text. )

202. See, e.g, supra notes 195-200 (discussing TWC amnesty program for unregis-
tered underground petroleum storage tanks).

203. Toxic Substances Control Act §5, 15 U.S.C. § 2604 (1988).

204. Emergency Planning and Community Right-to-Know Act of 1986 § 313, 42
U.S.C. § 11,023 (1988) (requirements to file a toxic chemical release form). .

205. Comprehensive Environmental Response, Compensation, and Liability Act
§ 103, 42 U.S.C. § 9603 (1988).

206. Clean Water Act § 311,33 U.S.C. § 1321 (1988).

207. Clean Water Act § 404, 33 U.S.C. § 1344 (1988).
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or higher quality, thus contributing significantly to the Bush Ad-
ministration’s commitment to “no net loss” of wetlands.2®

_ With respect to the use of the CAAP concept in mature en-
vironmental programs, a CAAP could be used to remove the risk
of enforcement liability against facilities that, because of technical
complexities, may have failed to comply with the terms of air and
water permits for significant periods of time. A CAAP program
wiping the enforcement slate clean would encourage such permit
holders to seek from regulatory experts the technical assistance
they need to properly recalibrate or re-engage their monitoring or
control equipment and to return to long-term compliance.?®

Despite these benefits, CAAP programs are subject to criti-
cism. First, CAAPs arguably could weaken enforcement by re-
ducing the maximum penalty. However, there are no indications
that such excessive lenience would occur. Indeed, a penalty cap
can be lower than the allowable maximum and still encourage
disclosure without eliminating all punishment. Moreover, govern-
ment performance over the past decade shows an almost uninter-
rupted series of record annual enforcement penalties.?'® There is
nothing to suggest that federal or state regulators would agree to
overly lenient enforcement policies, even in the context of a
CAAP. ,

Beyond this, EPA is unlikely to propose a CAAP in all regu-
latory areas. Rather, the CAAP concept most likely would be
applied on a program-by-program basis. Moreover, even if retro-
active enforcement were somewhat weakened, a broad-based
CAAP would have no impact whatsoever on EPA’s enforcement
of future violations. In such cases, EPA still could use the full
array of traditional punitive and deterrent sanctions.

Concerns about weakened enforcement arise from the notion
that violators *“deserve” heavier punishment. But, because the
primary goal of environmental enforcement is compliance, not
retribution, the beneficial incentives for auditing and remediation
embodied in a CAAP program far outweigh the costs.

208. See Bill Peterson, Bush Vows to Fight Pollution, Install ‘Conservation Ethic’;
Speech Distances Candidate From Reagan, WAsH. PosT, Sept. 1, 1988, at Al.

209. lr) CAAP programs the time limits for completing an audit, the scope of required
remedlal action, the degree of penalty abatement, and the size of the maximum penalty
will vary with the nature of the environmental problem, its potential for harm, its remedial
costs, and the difficulty of detecting the triggering environmental violation.

210. See supra note 15.
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Second, some may believe that the appearance of lenience
would render a CAAP program politically untenable. Given grow-
ing concern about environmental violations,?!' any appearance that
penalties are being reduced may create suspicion and hostility
within the environmental community and the general public. How-
cver, pursuit of maximum penalties without regard to the long-
term public policy implications will discourage corporate efforts
to identify and correct violations and other potential environmental
hazards. If the public goal is environmental improvement rather
than punishment of violators, then EPA must demonstrate courage
and leadership by adopting new policies fostering this result.

A third objection to the CAAP concept, one that emerged in
the pilot TSCA CAP, is that low participation can undermine the
program’s effectiveness. After giving industry three months—later
extended to five months—to sign up under the TSCA section 8(e)
CAP, participation from the regulated community was slow to
materialize.?'? Like the tradeable permits approach to emissions
control, 2" the CAP idea had strong theoretical appeal. In practice,
however, also like tradeable permits,? initial entry into the pro-
gram was limited.?' But the tradeable emissions permits analogy

211. See supra note 15.
212. Although there was a slow early response to the TSCA CAP program, 123

companics had signed up as of February, and EPA had received over 500 reports of TSCA
section 8(e) studies in the three months since the program began. Telephone Intervicw with
Phillip L. Milton, Compliance Division, Office of Compliance Monitoring, Office of Pesti-
cides and Toxic Substances, U.S. EPA (Mar. 4, 1992); see also U.S. ENVTL. PROTECTION
AGENCY, ENFORCEMENT ACCOMPLISHMENTS REPORT: FY 1991, at 5-14 to 5-15 (1992) (on
file with the Harvard Environmental Law Review). Many more reports were expected
before the February 28, 1992, deadline. Contrasting these numbers with the only 2000
reports EPA received between 1978 and 1991 suggests that the CAP program led directly
to a sharp incrcase in scction 8(c) rcporting. Telephone Interview with Phillip L. Milton,
Compliance Division, Officc of Compliance Monitoring, Officc of Pesticides and Toxic
Substances, U.S. EPA (Mar. 4, 1992).

213. Emissions permits trading involves the issuance of transferable licenses tc
pollute in limited quantities, which, in theory, would result in the least socially-costly
regime of pollution reduction. Sec, e.g., ToM TIETENBERG, ENVIRONMENTAL AND NaT
URAL RESOURCE Economics 345 (2d ed. 1988).

214. Trading of air emissions permits under the Clean Air Act was slow to begin
Robert W. Hahn & Gordon L. Hester, Where Did All the Markets Go? An Analysis o,
EPA’s Emissions Trading Program, 6 YALE J. oN REG. 109, 151 (1989) (stating that “grcates|
disappointment of emissions trading” has been “failure of active markets in emission
reduction credits to develop™). However, the slow start may be attributable to political
obstacles, see Gordon L. Brady et al., Political Limits of the Market for ‘BAT Medallions’
REGULATION, Winter 1990, at 61, or to the greater transaction costs associated with trade:
prior to the development of familiar procedures, see Brennan Van Dyke, Note, Emissions
Trading to Reduce Acid Deposition, 100 YALE L.J. 2707, 2724 (1991).

215. Perhaps corporate unfamiliarity with the program, mistrust of EPA and it
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provides a compelling case in favor of new, broader CAAP pro-
grams: as the size of and exposure to such programs grow, their
efficacy and impact increase as well.2'¢ Broad implementation of
the CAAP concept, and the discussion it would stimulate, would
foster understanding and familiarity with such programs, making
significant increases in participation likely. Additionally, new
CAAPs would encourage auditing at virtually no cost. Thus, even
limited participation in respective programs should not prevent
government from exploiting a CAAP program’s potential to in-
crease auditing activity.

The Compliance Audit Amnesty Program concept reorders
short-term incentives for environmental audits. Industry would
perceive immediate advantages and limited danger in choosing to
identify, disclose, and correct environmental dangers.?!” By strictly
limiting the time to enroll and the time to report, EPA could create
a sense of urgency and enthusiasm, a sense that one must join
now or forever lose the chance to do so. Furthermore, by limiting
possible penalties for violators who participate in the program, a
CAAP program would provide industry with a choice between
certain, small, near-term penalties and the uncertain risk of much
larger penalties or criminal sanctions in the future.

Given EPA’s limited resources, government monitoring and
enforcement of environmental dangers always will be incomplete
without the assistance of industry. By increasing industry’s incen-
tives to uncover and disclose these problems immediately, knowl-
edge and correction of dangers to human health and safety and
the environment can be enhanced in the near term.

B. The Environmental Star Program: Voluntary Self-Policing

EPA should take additional steps to encourage auditing in a
manner that does not raise the specter of enforcment liability. One

motivations in proposing such a program, and the program’s relatively narrow application,
all limited participation by a cautious regulated community. This experience suggests that,
by itself, a CAAP initially may not attract broad participation. However, sclective partic-
ipation may be one of the program’s best attributes. The companies that are likely to
participate in one-time programs of these kinds may be the companics that have the greatest
need to review their compliance status and to implement corrective action.

216. See Van Dyke, supra note 214, at 2724 (explaining that before trading procedures
are streamlined to become less cumbersome, high transactions costs will deter development
of markets).

217. See CAP Notice, 56 Fed. Reg. at 4129.

nn0176
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approach would be to adopt an Environmental Star Program (“En
Star”) modelled after a self-evaluation/self-policing program pi-
oneered by the U.S. Occupational Safety and Health Administra-
tion (“*OSHA"). The En Star Program would, for example, be
available only to companies that have implemented sound internal
management programs, have established exemplary compliance
and remediation records, and would agree to achieve voluntary
emissions or discharge reductions. By relying more heavily upon
self-policing, the government could redirect its compliance moni-
toring and enforcement resources by reducing its regulatory ov-
ersight of complying industry leaders.

1. The OSHA Star Program

In July 1982, OSHA announced three special self-policing
programs that allowed companies with exemplary worker protec-
tion programs to enjoy a special regulatory relationship with the
Agency.2'® These programs arose from the recognition that, in
protecting workers, the government has neither the wisdom nor
the resources to require and enforce the most appropriate compli-
ance methods.?" The most advanced of these programs, the Star
Program, is available to industry leader companies that establish
management systems for preventing or controlling hazards,** dem-
onstrate a solid history of compliance with OSHA standards,?!
and exhibit a willingness to exceed minimum regulatory
requirements.??

The Star Program entrusts these industry leaders with a spe-
cial mandate to conduct self-evaluation compliance audits and

218. These three programs, entitled Star, Try, and Praise, were implemented in
Notice of Voluntary Protection Programs, 47 Fed. Reg. 29,025, 29,026-28 (July 2, 1982)
(hereinafter “Star Notice™], after having been introduced for notice and comment earlicr
in the year, 47 Fed. Reg. 2796 (January 19, 1982). They were designed to recognize
companies with strong health and safety programs and establish a model for going beyond
“merc compliance” in employee protection. Notice of Changes to Voluntary Protection
Programs, 50 Fed. Reg. 43,804 (Oct. 29, 1985) [hereinafter “Amended Star Notice™].

219. Amended Star Notice, 50 Fed. Reg. at 43,811,

220. See Clarifications to the Voluntary Protection Programs (VPP) Regarding Injury
Rates and Referrals, 53 Fed. Reg. 26,339, 26,341 (July 12, 1988) [hereinafter “Star Clari-
fication Notice"].

221. Id.

222. Id. at 26,339, 26,343. Star program participants are nearly 70% below their
respective industry averages in the rate of workplace injuries; they are 80% below the
national average in median lost workdays. Amended Star Notice, 50 Fed. Reg. at 43,805.
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promptly correct any compliance problems?? in exchange for re-
duced inspections,??* priority in variance requests,??s and technical
compliance assistance from the Agency.?¢ In addition to these
benefits, participation in the Star Program is a source of prestige
and recognition.??’” The Star Program has increased management
involvement in employee safety matters, resulting in improved
productivity and morale,??® reduced costs,?”® and enhanced em-
ployee awareness of and involvement in safety and health
matters.?°

As implemented by OSHA, the Star Program is available only
to companies meeting strict qualifying criteria. These include (1) an
injury/accident rate below the industry average, (2) a fully inte-
grated employee health and safety management system, (3) a writ-
ten corporate policy and established programs on employee health
and safety, (4) training in handling of hazardous substances, op-
erating processes, and use of protective clothing, (5) a documented
management accountability system with corrections and rewards,
and (6) a reliable system for employees to notify management of
hazardous situations and to track management’s responses.?!

Upon being selected to participate in the Star Program, a
company assumes primary responsibility for compliance monitor-
ing at its facility.?’? Thereafter, the frequency and nature of OSHA
inspections change dramatically. While most major OSHA sites
are subject to annual compliance inspections, Star sites are entirely

223. Star Clarification Notice, 53 Fed. Reg. at 26,342.

224. This is of limited bencfit since sites with good cnough compliance records to
qualify for Star were unlikely to be inspected anyway. See James Chelius & Harry F. Stark,
OSHA's Voluntary Protection Program, 35 LaBor L.J. 167, 169 (1984).

225. However, no participant requested a variance in the first three years of the
program, Amended Star Notice, 50 Fed. Reg. at 43,907. Thus, the variance provision was
later deleted. Id. at 43,910.

226. Id. at 43,805.

227. Participants are described as “recognized employers,” Star Clarification Notice,
53 Fed. Reg. at 26,341, and are entitled to use the Star logo, id. at 26,342. Such recognition
with the Agency and with the participants’ competitors, customers, and employees is a
valuable incentive for participation.

228. Sites polled by OSHA indicated that Star participation filled employce needs
for recognition and job fulfillment, thus contributing to improved morale and safety aware-
ness. Amended Star Notice, 50 Fed. Reg. at 43,808.

229. Participating sites exhibited up to 11% fewer injuries and reductions in worker's
compensation costs of up to 48%. Id.

230. Id.

231. Id. at 43,812-13.

232. Id. at 43,809.

000177
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removed from enforcement inspection lists.?** In lieu of enforce-
ment actions, Star companies are subjected to in-depth inspections
every three years to determine whether they continue to qualify
for Star recognition.? This reverification assessment is performed
by OSHA's safety and health professionals, not by its enforcement
staff.?s Care is taken to separate from enforcement any informa-
tion obtained by OSHA through the Star application and verifica-
tion process, because such information is being voluntarily pre-
sented to OSHA.?® When hazardous conditions are found,
OSHA's safety and health professionals expect action appropriate
to the hazard, but do not refer cases to OSHA’s enforcement staff
except in instances of valid employee complaints, serious acci-
dents, or fatalities.??” The Star approach recognizes companies that
provide superior workplaces and works with them more coopera-
tively to correct hazards, conditioning OSHA’s ongoing lenience
on continued safety and agreement to specific remediation sched-
ules and corrective measures for hazards or other regulatory con-
cerns that arise.?*®

2. Application in the Environmental Auditing Context: The En
Star Program

A voluntary self-policing program similar to OSHA’s has
much to recommend it in the environmental arena. From the reg-
ulator’s standpoint, an Environmental Star Program (“En Star”)
could enable regulatory agencies to reallocate a substantial share
of their compliance monitoring resources away from facilities with
few compliance problems and toward marginal operators.

233. Star Clarification Notice, 53 Fed. Reg. at 26,341, 26,342.

234. Star Notice, 47 Fed. Reg. at 29,025, 29,029.

235. What Happens When OSHA Comes Onsite for VPP?, OSHA Voluntary Prq-
tection Programs, at 2 [hereinafter OSHA Comes Onsite] (on file with the Harvard Envi-
ronmental Law Review). o

236. A 1984 study of private sector attitudes toward the Star program mdwa.lcd t!mt
the risk potential Star participants feared the most was the possibility that a VPP verification
assessment could lead to enforcement action. See Star Clarification Notice, 53 Fed. Reg.

at 26,339.
237. Id. at 26,347. Star participants will be informed in advance of any enforcement

referral. Id. .
238. Id. at 26,342; sce also OSHA Comes Onsite, supra note 235, at 2.
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In recent years, EPA has devoted special attention to the
strategic targeting of its scarce inspection resources.? In each
environmental program, program managers establish annual com-
pliance monitoring priorities,?® which reflect careful and strategic
consideration of those aspects of the program about which program
managers are most concerned. Inspection priorities are then set,
taking into account such factors as the potential environmental
impact,?! the maturity and sophistication of the underlying regu-
latory program,?*? the compliance history of the facility, the need
to “send a special message,”?* or the need to utilize new sanctions
or a new enforcement approach.?*

239. For background information on EPA’s policies on the strategic use of inspec-
tional resources, see U.S. EPA, ENFORCEMENT IN THE 1990’s PROJECT 4-59 to 4-63 (1991).
For discussion of the application of strategic planning principles in each program area, see
OFFICE OF ENFORCEMENT, U.S. EPA, ENFORCEMENT FOUR-YEAR STRATEGIC PLAN: EN-
HANCED ENVIRONMENTAL ENFORCEMENT FOR THE 1990s, Part Four, Program-Specific
Components (1991).

240. U.S. EPA, ENFORCEMENT IN THE 1990's PROJECT 4-61 to 4-63 (1991).

241, Here EPA program managers weigh the likely adverse cnvironmental impact of
a violation, based upon the volume, toxicity, geographic area and ecosystems impacted,
and exposure pathways of the chemicals involved in the various industry sectors subject
to a regulatory program. EPA will seek broader inspection coverage in sectors posing the
greatest risks. See OFFICE OF ENFORCEMENT, U.S. EPA, ENFORCEMENT ACCOMPLISH-
MENTS REPORT, FY 1990, at 2-2 (1991).

242. In general, EPA’s inspection strategies allocate more resources to inspections
in the first years of a new regulatory program. The number of inspections in more mature
programs typically diminishes to a *maintenance” level. This level of inspections is designed
to demonstrate an enforcement “presence” and to show there is a credible risk that viola-
tions will be detected and enforced. See U.S. EPA, FY 1988 ENFORCEMENT ACCOMPLISH-
MENTS REPORT D-22 (1988).

243. In the implementation of a new regulatory program, EPA or the statc may
concentrate inspections upon a given industry, geographic area, river basin, air shed, or
toxic chemical to make a special point about compliance. Over the past few years, EPA
has mounted special enforcement initiatives with regard to asbestos abatement projects,
PCB disposal practices, pretreatment of industrial discharges into publicly owned treatment
works, the release of fugitive air toxics, and environmental problems within specific gco-
graphic areas, including Boston Harbor, Puget Sound, the Great Lakes, and the Kahwha
Valley in West Virginia. See OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING,
U.S. EPA, ENFORCEMENT ACCOMPLISHMENTS REPORT: FY 1989 (1990); OFFIcE oF EN-
FORCEMENT, U.S. EPA, ENFORCEMENT ACCOMPLISHMENTS REPORT: FY 1990 (1991).

244. At times, enforcement initiatives focus on the remedy of choice rather than
upon the chemical or industry to be controlled or the geographic arca to be protected. For
example, EPA affirmatively will seek out a case in which criminal sanctions or the contract
listing remedy may be used. In 1988, EPA issued guidance expanding the applicability of
the contractor listing remedy against asbestos demolition and renovation companies. Sce
OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING, U.S. EPA, FY 1988 ENFORCE-
MENT ACCOMPLISHMENTS REPORT 23 (1988). This policy helped justify the use of the listing
remedy as a part of the 1990 asbestos enforcement initiative. Other examples include the
use of criminal sanctions for wetlands violations, id. at 45, and the use of Section 104(c)
information requests to gather information. OFFICE OF ENFORCEMENT AND COMPLIANCE
MoNITORING, U.S. EPA, ENFORCEMENT ACCOMPLISHMENTS REPORT: FY 1989, at 56
(1990).
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Before EPA adopted this policy of strategic planning, com-
pliance monitoring schemes typically required, for example, that
all “major” sources of air or water pollution be inspected once a
year. Today's more sophisticated approach suggests EPA’s need
and willingness to inspect some facilities less frequently when the
application of targeting criteria indicates that resources woulq be
better spent elsewhere. The inspection of a large facility requires
the investment of substantial resources. Thus, less frequent in-
spection of just one “major” source may provide resources for the
inspection of a number of smaller marginal sources. Becaus; mpst
of the companies that should qualify for En Star participation
would be “major” sources, regulatory agencies would save sub-
stantial resources in reduced inspectional costs by implementing
an En Star program.

The Texas Air Control Board (“TACB”) has tentatively en-
dorsed the En Star concept and has appointed a Task quce to
investigate the concept and to make specific reccommendations to
the TACB. Representatives of industry and public interest groups
lead the Task Force, which also includes community groups,
EPA’s Dallas regional office, and TACB staff.?

EPA also may consider the En Star concept. EPA recently
told the Chemical Manufacturer’s Association that it was investi-
gating the relationship between the En Star concept and EPA's
pollution prevention and resource recovery voluntary reduction
programs.2%

3. Advantages and Disadvantages of En Star Program

An En Star Program could accomplish a wide range of envi-
ronmental policy objectives. EPA and the states could establish
criteria for En Star participation that reflect substantive environ-
mental concerns and regulatory objectives particularly relevant to
given industries or geographic areas. Furthermore, as a conditi.on
of participation, sources could be required to achle\"e §pec1ﬁc
pollution prevention targets, voluntary reductions in toxic air emis-
sions, or volumetric reductions in generated wastes. In other con-
texts, participants could be required to meet specific resource

245. TACB Task Force Fever, ENVTL. ALERT, Mar. 16, 1992, at .4, S.
246. Telephone interview with F. Henry Habicht, Deputy Administrator, U.S. EPA,

Apr. 15, 1992.
NNN1 79



416 Harvard Environmental Law Review [Vol. 16:365

recovery or reclamation goals or to accomplish specified levels of
performance in contaminant removal, soil or groundwater remed-
iation, or other corrective action. The authorizing agencies could
negotiate directly with a qualifying company about the specific
environmental performance “beyond mere compliance” that would
be a condition of that company’s participation. While agency de-
mands must reflect the reasonable limits of technology and com-
pany resources, the En Star concept may provide a unique oppor-
tunity to achieve a significant measure of extra-regulatory
environmental protection.

EPA also could define En Star participation criteria in terms
of a company’s environmental management program, requiring
internal oversight programs meeting the criteria set forth in EPA’s
Environmental Auditing Policy.?” Thus, participation in an En Star
program will provide substantial benefits related to the conduct of
expansive auditing programs.24

Companies may view the En Star Program as providing valu-
able opportunities for them. Most companies find that inspections
disrupt normal operations and intrude upon confidential and pro-
prietary information.?*® Thus, even companies in full compliance
will realize efficiencies from less frequent interruptions by the
government. Moreover, environmental standards currently are so
broad in their coverage, specific in their application, and techni-
cally complex in their detail, that some violation of some stan-
dard—however insignificant in its environmental impact—can be
found in almost any inspection.?® Consequently, reducing the fre-
quency of negotiations to resolve technical compliance problems
has considerable value to a company. More importantly, qualifying
companies would develop reputations for being concerned about
the community and the environment among their employees,
neighbors, customers, and corporate peers.

247. EPA’s Auditing Policy states that an effective auditing program will involve
(1) access to and support of top management, (2) independence from activities being audited,
(3) an appropriate mix of technical, regulatory, process, and legal talent, (4) a program to
assure the quality and independence of the audit function itself, (5) written procedures,
(6) the ability to gather and evaluate samples, data, and regulatory documents, (7) written
reports containing candid findings and concrete recommendations, and (8) prompt correc-
tive action where warranted. 51 Fed. Reg. at 25,009.

248. See supra notes 20-24 and accompanying text.

249. Sce CAHILL & KANE, supra note 1, at 1-16.

250. Id. at I-1 (describing compliance under contemporary regulations as “an almost
overwhelming exercise™); id. at 1-4 (suggesting that “one can only wonder if ‘fail-safe’
management of compliance is, indecd, an achievable objective™).
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In addition, the qualifying process will foster significant pos-
itive interaction between the company and the agency. Such in-
teraction should help create a presumption in the mind of the
regulators that the company is committed to environmental pro-
tection. Thus, participation in the En Star program may encourage
the agency to look favorably upon the company’s permit applica-
tions or petitions to use alternative technologies.?' Developing
close regulatory ties also should help participating companies an-
ticipate regulatory requirements and forecast their own time-sen-
sitive capital demands.

However, such an En Star Program is not without risks to
both the companies and the agencies. Companies recognize that
reporting any violation to a regulatory body is fraught with uncer-
tainty. The company and agency may have vastly different inter-
pretations of applicable regulations or of the corrective measures
appropriate to the circumstances. Special interests may seek to
participate in the resolution of specific compliance matters, and
such resolution may entail substantial capital or operating costs.
Because participants will be expected to exceed mere compliance,
the En Star Program may lead both the regulators and the public
to expect more from nonparticipating companies. State agencies
may be concerned that an En Star Program initiated at the state
level will require significant coordination with, and perhaps direct
participation by, EPA. Furthermore, unless citizens participate in
the design of the En Star Program, skeptical members of the public
may view the program as a conspiracy between the agency and
industry.?%

One crucial element of the En Star Program that must be
addressed is the degree of protection it would provide to internal
self-evaluation reports. Companies would be expected to perform
routine compliance checks using protocols at least as stringent as
those used by agency inspectors. The En Star Program may require
that certain categories of violations be disclosed to the authorizing
agency. It need not, however, require the company to disclose the
audit report itself. Thus, the En Star Program could require the

251. See, e.g., Memorandum from Samucl B. Chamberlain, Sterling Chemicals, Inc.
to Jadena Henneke, Regional Director, TACB (October 4, 1991) (arguing that preferential
access to regulatory agency in permitting and technology considerations would be crucial
to success of an En Star program) (on file with the fHarvard Environmental Law Review).

252. 1d.
nnN179
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disclosure of specific factual information while protecting its ana-
lytical or evaluative content. The precise scope of these protec-
tions and the mechanism through which they would be guaranteed
would be specified in a protocol defining the En Star program.*?
However, under current privilege doctrine, the release of any part
of the audit report might be enough to constitute a waiver of the
company’s privilege, rendering the audit report discoverable by
other agencies or private parties.?** The following section outlines
a potential solution to this problem.

C. A Limited Statutory Privilege for Audits: Encouraging Long-
Term Systematic Self-Evaluation

A new, broader application of the CAAP concept would en-
courage one-time auditing, foster disclosure, and accelerate re-
medial action for existing environmental problems, but it would
not encourage auditing over the long run.?** The En Star Program
would provide such direct incentives. Yet even with such a pro-
gram in place, the inadequacies of current privileges and agency
policies are still likely to deter industry from expanding or initiating
long-term environmental auditing programs. Without additional
protections, industry may continue to fear that self-investigation,
other than audits performed under a CAAP-type agreement, will
increase, not reduce, the risk of incurring environmental liabilities.

To assuage such fears, one potential alternative is a limited,
statutory privilege protecting the legal conclusions of environmen-
tal audit reports. This privilege would be similar to the statutory

253. Possible environmental audit provisions of the En Star protocol might well
include vastly different approaches to the disclosure of audit reports. The entire audit
report might be considered confidential, and the corporation might merely be required to
certify that all violations have been corrected. On the other hand, EPA might scek access
to the full report. Another approach might involve requiring a corporation to disclose the
recommendations contained in the audit report, identify which recommendations the com-
pany will adopt or will not adopt, and descrbe the reasons for the corporation’s choices.
One would expect En Star facilitics to have a special relationship with EPA pursuant to
which they could negotiate provisions which should help preserve the confidentiality of
audit information.

254. See supra Part I11.A.

255. Indeed, any hint that another CAAP program might be implemented in years
hence would undermine the deterrent effects of environmental enforcement. Like any
promise of future amnesty, it would moot the threat of current enforcement penalties by
suggesting that industry can pollute at will and yet still be subject to lesser environmental
penalties at some future date.
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self-evaluation privilege for medical personnel established by
states following Bredice v. Doctor’s Hospital .*5

Support for such a policy has been growing in recent years.
Draft language proposed, but later rejected, for the 1990 Clean Air
Act Amendments®’ shows that some members of Congress sup-
ported a limited privilege for environmental audit reports.?*® And
in the Colorado and Arizona legislatures recently, statutory privi-
leges for environmental audit reports were only narrowly
defeated.?

1. Significant Features of an Environmental Audit Privilege

In constructing a statutory privilege for environmental audits,
an examination of Colorado’s proposed legislation provides valu-
able lessons. Like the post-Bredice statutory privileges for hospital
staff critical self-analysis, Colorado’s proposed legislation would
have created a privilege under the rules of evidence. It read as
follows: “Any reports or other materials prepared by any entity,
for the purpose of voluntary self-evaluation concerning compliance
with environmental laws and regulations, [will be] inadmissible as
evidence in any legal action or administrative proceeding and not
subject to discovery procedures.”?%

Like the other privileges discussed in Part III above, the
proposed statute would have protected these voluntary self-critical
reports only if the privilege were not waived.?! Also like those
privileges, the statute would have disqualified claims of privilege
if, after an in camera examination, a court were to determine that
the entity had not made reasonable efforts to achieve compliance,

256. S0 F.R.D. 249 (D.D.C. 1970); see supra Part 111.C.

257. 42 U.S.C.A. §§ 7401-7671q (West Supp. 1992). .

258. See, e.g., STATEMENT OF SENATE MANAGERS ON CLEAN AIR ACT AMEND-
MENTS OF 1990, 136 CoNG. REc. S16,933, 951 (Oct. 27, 1990) (proposing that “the Admin-
istrator [of EPA] and the Attorney General of the United States should, as a general matter,
refrain from using information obtained by a person in the course of a voluntarily initiated
environmental audit”); JOINT EXPLANATORY STATEMENT OF COMMITTEE ON CONFERENCE,
136 CoNnG. REc. H13,197, 201 (Oct. 26, 1990).

259. Arizona S.B. 1446, 39th Leg., Ist Reg. Sess. (confidentiality of environmental
audits bill) (introduced Feb. 7, 1989, defeated in legislature); Colorado H.B. 90-1204, 57th
Gen. Assembly, 2nd Reg. Sess. (limited environmental self-evaluation privilege bill) (as
amended on second reading, Feb. 23, 1990) (passed by General Assembly, then tabled
indefinitely by sponsors upon threat of veto by Governor).

260. Colorado H.B. 90-1204, supra note 259 (bill summary).

261. 1d.
000180
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that the privilege had been asserted fraudulently, or that extreme
injustice would result.2 Thus, the proposed auditing privilege was
intended to achieve two objectives: (1) to encourage corporations
to undertake the candid and thorough self-analysis that is in the
public interest, and (2) to preserve the possibility of enforcement
or other legal action against parties who act in bad faith.

The scope of such a statutory privilege should be limited. It
should enable enforcement agencies to retain ongoing access to
the underlying facts that provide the essence of and context for
the audit. To protect underlying facts from disclosure would se-
verely impair government enforcement and run counter to impor-
tant policy values.?? At the same time, the privilege should protect
from disclosure the elements of the assessment and evaluative
process.?* By protecting the evaluative portions of the auditing
process, government can provide the necessary incentives for
companies to initiate or expand their auditing programs.

The proposed Colorado statute recognized this problem and
thus would have protected only the evaluative elements of an audit
report. The facts contained in an audit would have remained dis-
coverable by enforcers.? For example, regulators would have
been able to subpoena witnesses, discover documents, rely on
documents or reports required by law, and conduct independent
investigations.2% Thus, under the proposed privilege, the enforcers
would have retained access to all the underlying facts, including
those demonstrating environmental exposure and regulatory vio-
lations. The privilege would not have provided immunity from
prosecution for everything contained in a document; it merely
would have provided assurance that documenting results would
not increase the risk of prosecution and penalty. The proposed
privilege would not have prevented legitimate prosecutions, any
more than the attorney-client privilege prevents prosecutors from

262. Id.

263. Otherwise, a corporation could block investigation mercly by including all in-
criminating factual material in an audit report. Thus, the audit would become an instrument
of obstruction and self-dealing, rather than a tool of environmental protection.

264. Frost & Siegel, supra note 20, at 1213 (“Thus, a consultant’s report and an
attorney's analysis of the potential liability for an unpermitted discharge could be protected,
while the fact of the unpermitted discharge could not.”) (emphasis in original).

265. See Colorado H.B. 90-1204, supra note 259. Existing common law privileges
might still shield underlying questions of fact from discovery to a limited extent.

266. See id.
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inquiring about the facts underlying an admittedly inadmissible
privileged communication.?’ :

2. Effects of Proposed Privilege

A limited statutory privilege for environmental audit reports
would allow a corporation to evaluate whether its current opera-
tions comply with environmental laws and to determine the nec-
essary actions to attain compliance and clean up past contamina-
tion. Under current law, the good-faith auditor fears that its inquiry
actually will worsen matters for the corporation. In contrast, under
the proposed privilege, the auditor would know that internal self-
investigation will put the corporation at no greater risk than if it
continued to ignore its environmental problems. In fact, in almost
every situation such ignorance would be more dangerous for the
corporation than self-investigation. The chief exception to this
would be when a company performs an audit revealing violations
and does nothing to remedy them.?® As penalties for environmen-
tal violations become harsher, corporations typically would choose
to investigate and remedy instead of remaining consciously igno-
rant, as long as there were no risk of adverse use of the audit by
agencies or other parties.

Moreover, the privilege would neither deter compliance nor
hamper enforcement. A corporation would lose the privilege if it
did not reasonably pursue good-faith compliance efforts.2%® A pros-
ecutor still would be able to pursue enforcement, based upon
evidence developed by the government; the privilege merely would
deny the prosecutor the option of using the audit as the basis for
proving a higher level of culpability, such as for knowing or willful
violations, than would have been possible had an audit not been
performed. In short, the privilege would protect the kind of be-
havior the law should most want to encourage. Under the limits
proposed above, a privilege for compliance evaluations would

267. Frost & Siegel, supra note 20, at 1213 (A company cannot prevent disclosure
of facts indicating environmental violations merely by funneling that mforrnatlpn through
counsel; thus, the facts in an otherwise privileged environmental audit are likely to be
discoverable.”). ) .

268. Cf. Companies Must Have Plan, supra note 15, at 1684 (suggesting ‘that a
company should not institute an environmental audit program unless the board of directors
is committed to fix problems that are detected”).

269. See Colorado H.B. 90-1204, supra note 259.

000181
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markedly increase industry’s incentives to discover and correct
-environmental violations.

There are a number of possible objections to a self-evaluative
privilege. However, most of these are dispelled when limits are
placed on the scope of protection. First, would the privilege
impede enforcement? Although it is clearly possible, even in the
face of statutory protection, that environmental enforcers would
demand access to audit information, both DOJ and EPA already
have insisted that they do not routinely seek access to audit re-
ports,”® and DOJ has issued guidelines stating that good faith
auditors typically will not be prosecuted.?”! Thus, the exclusion of
good-faith auditing evaluations would not materially impair en-
forcement. Colorado’s proposed statutory privilege specifically de-
fined circumstances in which the enforcement agency might
properly seek access to the report, so that “bad-faith” violators
could not shield themselves behind the statute.?? The availability
of in camera review reinforces this provision.?”

Answering this first objection, however, raises a second ob-
Jection: because enforcement agencies rarely use documents in-
ternally generated by companies, there would be little benefit to
adopting a privilege.?™ But the concern with an “open door” policy
on audits is not that access to audit reports frequently is sought.
The problem is the perception among potential auditors that en-
forcers might at their discretion seek access to any individual audit
report.?”” Without some additional assurance that auditing will not
increase the risk of enforcement and the severity of penalties,
current policies will fail to induce critical self-evaluation in the
form of environmental auditing. A limited privilege, on the other
hand, would increase industry’s confidence that there is no addi-

270. See EPA Auditing Policy Statement, 51 Fed. Reg. at 25,004, discussed supra
Part 111.D; DOJ GUIDANCE, supra note 22, at 2-3, discussed supra Part I11.E.

271. DOJ Plans to Issue, supra note 16, at 484.

272. See Colorado H.B. 90-1204, supra note 259 (stating that audit report would be
available to enforcement agency if there is lack of reasonable compliance with statute or
regulation, fraud, or extreme injustice).

273. In camera review may make prosecutions slightly more expensive, but this is
likely to be only a trivial marginal cost, especially given that enforcement authorities insist
they will use audits infrequently. See DOJ Plans to Issue, supra note 16, at 484.

274. Id.

275. See supra Parts 111.D, 111.E (discussing industry fears regarding adverse gov-
ernment use of audit reports).
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tional risk from internal investigation. Consequently, a privilege
would encourage corporations to initiate or expand auditing
programs.

Finally, a state statute would be susceptible to criticism on
the grounds that this complex issue of law and public policy cannot
properly be addressed by piecemeal state-by-state legislation. Re-
lying upon state legislatures to provide an appropriate statutory
privilege would result in an inconsistent net of protections that
would confuse, not protect, national corporations. Such legislation
also could become a heated political and emotional issue, as states
seek to broaden (or narrow) protections in an effort to attract (or
dissuade) new industrial investment.

Furthermore, a state statutory privilege for audits, while of-
fering some assurance against discovery and adverse use by state
environmental agencies, would likely be inapplicable in investi-
gations or enforcement proceedings by the federal government in
federal courts under federal law. For these reasons, the regulated
community must look to federal legislation to establish an envi-
ronmental auditing privilege. This would ensure a uniform regu-
latory scheme, providing fair and even nation-wide enforcement
policies and practices.

In sum, the objection that a limited privilege for environmental
audits will create a loophole in enforcement and undermine deter-
rence is unfounded. The Colorado proposal demonstrated the nec-
essary exceptions to the privilege; under that proposal, enforce-
ment would be unimpeded when there is bad faith, fraud, extreme
injustice, or a corporation’s failure to act diligently to correct the
violations an audit reveals.?”® These are the situations in which
EPA and DOJ suggest they will be likely to use audit documents.?”’
Thus, adopting the limited privilege would not require EPA and
DOJ to change their stated policies. Instead, it would add legal
certainty to their currently nonbinding assertions, thereby remov-
ing the largest remaining deterrent to environmental auditing and
encouraging the discovery and remediation of environmental

hazards.
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276. See Colorado H.B. 90-1204, supra note 259.
277. EPA Auditing Policy Statement, 51 Fed. Reg. at 25,007; DOJ GUIDANCE, supra
note 22, at 8-9.
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D. Interim Revisions to EPA Policy Statement on Environmental
Auditing

To implement the full range of proposals described above—
preparing CAAP policies specific to different types of potential
violations and violators, designing an En Star program, and pur-
suing legislative adoption of an environmental auditing privilege—
would take years. However, efforts to uncover environmental haz-
ards should be encouraged immediately. EPA can accommodate
this need by revising its environmental auditing policy.

As discussed in Part III.D above, EPA currently promises
only that it will not “routinely seek” access to environmental audit
reports.’® Thus, EPA’s current policy leaves potential auditors
uncertain whether initiating or expanding auditing will increase
their risk of liability.?” To redress the uncertainty, EPA should
revise its Environmental Auditing Policy Statement in the follow-
ing ways.?® First, it should recognize the policy reasons for not
seeking audit reports. In view of the complexity of complying with
current environmental standards, EPA’s Policy Statement should
note the importance of encouraging self-motivated auditing pro-
grams. It should acknowledge that the benefits of environmental
auditing go far beyond ensuring compliance.

Second, it should empower good faith auditing programs (o
shield against civil enforcement actions. The Policy Statement
should note that EPA will not initiate civil or administrative en-
forcement actions for compliance problems identified during the
audit that are timely and appropriately reported and resolved.

Third, it should express a presumption against the criminal
prosecution of companies that have implemented good faith audit
programs. The Policy Statement should note that with respect to
matters identified in a voluntary audit, criminal penalties are ap-
propriate only in extreme cases. Criminal penalties should not be
imposed where a compliance problem identified by the audit was
not resolved in a timely and appropriate manner, so long as it was
not dealt with in bad faith.

278. EPA Auditing Policy Statement, 51 Fed. Reg. at 25,004.

279. See supra Part I11.D.

280. For a more detailed description of these and other suggestions for amending
EPA's auditing policy, see Moore & Dabroski, supra note 25.
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Fourth, it should respect the confidentiality of appropriately
prepared and marked auditing documents. Documents marked
“Confidential” or “Attorney-Client Privileged” or “Self-Evaluation
Privileged” should not be inspected or seized unless the govern-
ment has reason to believe that a crime has been committed and
that the documents provide evidence of the crime.

Fifth, it should provide substantial incentives for voluntary
disclosure. Voluntary disclosure should be encouraged by provid-
ing dramatic penalty incentives and promising to forbear criminal
prosecutions. Where disclosure is not mandated by law, however,
companies should not be subjected to higher penalties if they
choose not to disclose.

Finally, it should expand penalty mitigation options. EPA
should credit regulated entities for disclosing violations, or engag-
ing in Supplemental Enforcement Projects.?®! The circumstances
of the violation and the actions taken by the company to remedy
the problem and prevent reoccurrence should be taken into
consideration.

A revised Policy Statement that included these specific state-
ments would eliminate many corporate fears and uncertainties
currently deterring auditing. It would provide concrete rules re-
garding the use of administrative civil and criminal sanctions on
which the potential auditor could rely. Because the threat of prison
terms for environmental crimes looms particularly large for cor-
porate decisionmakers,? an amended Policy Statement would
spur corporations to adopt comprehensive auditing programs. This
would offer real incentives similar to those discussed in the CAAP
above:®? it would encourage but would not require a corporation
to audit and disclose the results.

281. EPA’s Office on Enforcement may authorize the mitigation of enforcement
penaities in five categories of Supplemental Enforcement Projects: pollution prevention
projects, pollution reduction projects, health remediation project, environmental auditing
projects, and enforcement-related public awareness projects. An audit project may be
considered for penalty mitigation if it is designed to correct existing management or envi-
ronmental practices that contribute to recurring or potential violations. This policy does
not recognize audit programs that merely represent good business practice. See Memoran-
dum from James M. Strock, Assistant Administrator, EPA Office of Enforcement, to
Regional Administrators, et al. (Feb. 12, 1991) (on file with the Harvard Environmental
Law Review).

282. See supra Part 11.

283. See supra Part IV.A.
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V. CONCLUSION

Environmental auditing is a relatively new phenomenon, but
it has become the source of intense interest for industry. Auditing
helps corporations identify environmental violations and achieve
compliance with environmental laws. The growing threat of envi-
ronmental enforcement, with heightened penalties for violators, is
creating an enormous impetus for corporations to comply. Under
current law, however, corporations cannot be sure that if they
perform audits, they will not be providing the government with
conclusive adverse evidence of environmental violations “on a
silver platter.” Thus, the company that makes a good-faith effort
to identify and correct its environmental violations may put itself
at greater risk than the company that deliberately avoids self-
criticism.

Current law only provides industry with certain limited assur-
ances. The attorney-client privilege and the attorney work product
doctrine together protect communications of facts and legal eval-
uations made in preparation for litigation. However, they leave
open the possibility that routine evaluations of a facility’s compli-
ance efforts will not be protected. The self-critical analysis privi-
lege, available in some contexts, thus far has been rejected in the
context of environmental audits. Finally, EPA and the Department
of Justice have attempted to reassure corporations that good-faith
auditors will not face harsher penalties or greater risks of prose-
cution than corporations that fail to audit. However, there are
substantial loopholes in these government assurances. Under pres-
sure to punish environmental criminals, enforcers may be unable
to resist using audit results, even though they recognize that doing
so may contravene public policy.

For these reasons, a federal program consisting of a Compli-
ance Audit Amnesty Program, an Environmental Star Program,
and a limited statutory privilege for the evaluative portions of
environmental audits are necessary. The CAAP program would
create a powerful short-term incentive for industry to investigate
existing violations, pay reduced penalties, and repair any harm, in
order to avoid the risk of larger future penalties. The En Star
Program would provide a long-term incentive for individual com-
panies to improve their auditing and compliance policies, in return
for less frequent government monitoring. The statutory privilege
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would provide a long-term guarantee, thereby removing the re-
maining disincentives to auditing. Until these policies are in place,
a revised Auditing Policy Statement from EPA would help allay
corporate fears of prosecutions stemming from the initiation or
expansion of internal environmental investigations.

In combination, these policies would provide industry with
the assurances it needs to initiate or expand self-investigation,
discovery, and correction of environmental violations. The policies
would immediately improve the knowledge of and response to
existing environmental hazards, without undermining enforcement
against and deterrence of environmental violations. Environmental
dangers can best be removed by providing this set of increased
incentives for their prompt discovery and correction.
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