
Copr. © West 1999 No Claim to Orig. U.S. Govt. Works

Not Reported in F.Supp.
47 ERC 1508
(Cite as: 1998 WL 372355 (E.D.Pa.))

UNITED STATES OF AMERICA, Plaintiff,
v.

David EHRLICH, Defendant.

No. Civ.A. 95-661.

United States District Court, E.D. Pennsylvania.

May 28, 1998.

 Brian Carroll, U.S. Attorney's Office, Phila, PA,
David L. Dain, Washington, DC, James
D'Alessandro, Phila, PA, for United States of
America, plaintiff.

 Beth A. Raies, Tzangas, Plakas & Mannos, Canton,
OH, Robert Kramer, Robert M. Kramer & Associates,
King of Prussia, PA, Richard L. Scheff, David D.
Langfitt, Arline L. Bayo-Santiago, Timothy J.
Bergere, Montgomery, MC Cracken, Walker, &
Rhoads, Philadelphia, PA, for David Ehrlich,
defendant.

MEMORANDUM

 BUCKWALTER, J.

 *1 The United States has filed a renewed motion
regarding defendant's waiver of Fifth Amendment
rights and/or consideration of alternative remedies as
a result of defendant's failure to properly assert such
defense (Docket # 103). On May 14, 1998, I heard
oral argument, both sides agreeing that the record in
the case was complete for purposes of argument on
this issue.

 I. BACKGROUND

 In 1992, the United States sought information from
Ehrlich through action authorized under Section
104(e) of CERCLA, 42 U.S.C. § 9604(e). In the
spring of 1992, Ehrlich received the Section 104(e)
request to produce his personal financial records to
ostensibly enable the United States to determine
whether he had the ability to pay for remedial costs
that the United States might incur at the Strasburg
Landfill. Counsel for Ehrlich responded to the request
by attempting to convince the United States that he
was not a potentially responsible party (PRP) from
whom response costs could be collected. Neither

Ehrlich nor his counsel asserted a Fifth Amendment
privilege against self-incrimination as a basis for his
refusal to answer the 104(e) request.

 It is not totally clear when Ehrlich first asserted his
Fifth Amendment right against self-incrimination in
connection with these proceedings.

 The record does show, however, that in 1993, more
than a year before the government filed its
compliance action, Ehrlich initiated an affirmative
action seeking declaratory relief including an order
that he need not respond to the 104(e) request. (See
Ehrlich v. Reno, et al., No. 93-cv-5829 (E.D.Pa.)). At
no time either during the determination of that action
before the district court or during the subsequent
appeal before the Court of Appeals, did Ehrlich
inform either court that, regardless of any order they
might issue, he did not intend to answer any 104(e)
inquiries based upon the Fifth Amendment privilege
against self-incrimination.

 Moreover, in his answer to the government's
compliance action filed February 23, 1995 (ultimately
consolidated with 93-5829 upon remand from the
Court of Appeals), Ehrlich listed a variety of
constitutional amendments as a basis for his refusal to
answer information requests. In a series of
interrogatories, the United States specifically inquired
about the scope of defendant's Fifth Amendment
assertions. Ehrlich responded without any mention of
his Fifth Amendment privilege against self-
incrimination, as follows:

United States' Interrogatory # 2. State each and
every fact which supports your Fourth Affirmative
Defense that "42 U.S.C. Section 9604(e)(2)
violates the Fifth Amendment, including an
identification of the specific constitutional
protection referenced and how that protection is
violated by the statute. In this regard, the United
States notes that there were multiple individual
requests presented in the 104(e) letter you received
on March 15, 1992, in answering this question
identify how each specific information request is
implicated by the facts identified. In particular,
state with specificity whether defendant is asserting
his Fifth Amendment privilege against self-
incrimination.
*2 Defendant's Supplemental Response. Subject to
and without waiver of the foregoing objections,



Ehrlich responds to this Interrogatory as follows:
Under the circumstances of this case, to the extent
42 U.S.C. Section 9604(e)(2) allows the USEPA
the authority to require Ehrlich to disclose every
detail and aspect of his personal finances without
requiring a hearing to determine whether he is a
PRP, it violates the Fifth Amendment, as it
deprives the individual of his property without due
process of law.

 (Underlined emphasis in original; bold emphasis not
in original.)

 In addition to the claim in the complaint that Ehrlich
be ordered to respond to the information requests, the
United States maintains a claim for monetary
penalties. Hence, the United States also asked Ehrlich
to identify facts which allegedly supported his
argument that his historic refusals to respond were
not unreasonable. Ehrlich responded as follows:

Interrogatory-Number 10. State each and every fact
and bases for your denial of the United States'
claim that "Defendant unreasonably failed, and
continues to unreasonably fail, to comply with
EPA's Information Request." Complain at ¶ 27. In
doing so, identify with specificity every fact or
bases that support your apparent argument that
withholding of this information was not
unreasonable.
Supplemental Answer. Subject to and without
waiver of the foregoing objections, Ehrlich
responds to this Interrogatory as follows:
Ehrlich has asserted that, under the circumstances
of this case, to the extent § 104(e) allows the
USEPA to require Ehrlich to disclose every aspect
and detail of his personal financial information,
without requiring a hearing to determine whether
Ehrlich is a PRP, violates, among other rights, his
constitutionally protected right to privacy.
Therefore, Ehrlich's refusal to provide personal
financial information has not been unreasonable.
Rather, Ehrlich has asserted constitutional rights
which protect him from responding to the USEPA's
unreasonable requests.
Moreover, the United States Court of Appeals for
the Third Circuit has also recognized that Ehrlich
properly raised an as-applied challenge to the
USEPA's request for information. The Third
Circuit's opinion clearly supports Ehrlich's
assertion that plaintiff's claim that his refusal to
respond is unreasonable, lacks merit.

 In June 1996, based on Ehrlich's assertion to this
court that his sole affirmative defense was his "as
applied" constitutional defense, Judge Shapiro
created a multi-phased case management structure.
On August 27, 1996, the case was reassigned to me.

 The first clear reference to a Fifth Amendment
privilege against self- incrimination was raised, in a
limited context, following Judge Shapiro's July 11,
1996 ruling which ordered Ehrlich to answer an
interrogatory about Ehrlich's financial disclosures to
third parties. Ehrlich refused to respond and instead
asserted his Fifth Amendment right against self-
incrimination. However, in the numerous
conversations and court appearances following that
assertion, Ehrlich made no statement either formally
or informally of any intent to make broader Fifth
Amendment assertions nor did he amend his
outstanding interrogatory responses.

 *3 On December 11, 1997, this court issued an order
compelling Ehrlich to answer interrogatories which
requested information regarding, inter alia, significant
asset transfers, the number of assets implicated by
EPA's 104(e) requests, and other information relevant
to Ehrlich's assertion that, as applied to him, Section
104(e) was unconstitutional. On January 12, 1998,
Ehrlich responded to that order by asserting broad
refusals based on his privilege against self-
incrimination.

 Following that assertion, the United States requested
a status conference before the court and that
"Defendant [ ] be required to explain his actions and
intentions on these matters." United States Request
For a Status Conference, (filed on or about February
2, 1998 .) At that status conference, it was disclosed
for the very first time, that Ehrlich had long intended
to refuse to answer all the questions at issue--
regardless of the ultimate orders of this court--but had
decided not to give notice of this intent to the United
States or this court. His brief (Docket # 98, p. 8)
states his position as follows: "Indeed, although
Ehrlich has stated to the contrary at this point, Ehrlich
may, depending on the court's final ruling, decide
assertion of the privilege is unnecessary."

 When the order of this court dated April 8, 1998 was
entered, Ehrlich was directed to respond to the
outstanding 104(e) information requests no later than
May 11, 1998. As set forth on Exhibit "A" of Docket
# 103, Ehrlich in his response of May 11, 1998 gave
this response to most of the requests for information:
"On the advice of legal counsel, and to the fullest
extent permitted by law, I respectfully decline to
answer or provide documents or other information, if
any, based on my rights against self incrimination
under the Fifth Amendment to the United States
Constitution, and comparable rights under state
constitutions and other applicable law."

 II. DISCUSSION



 The United States' position based upon the foregoing
background is that Ehrlich has waived any Fifth
Amendment privilege he may have had.

 Ehrlich contends that the Fifth Amendment privilege
need only be asserted when the right to self-
incrimination is threatened and that in this case that
did not occur until this court's order of April 8, 1998
directing him to respond to requests for information
set forth in the contested sections of the 104(e)
request.

 The general law in this area is not in dispute; namely,
that the Fifth Amendment privilege against self-
incrimination is one of the most cherished
fundamental rights and is zealously guarded by the
courts. It follows that courts must indulge every
reasonable presumption against waiver of
fundamental constitutional rights.

 Nevertheless, the government argues that the
protection against self- incrimination may be
impliedly waived; that it is not a self-executing
mechanism; it can be affirmatively waived or lost by
not asserting it in a timely fashion. In its brief, the
United States quotes the following from an opinion
authored by Judge Learned Hand:

*4 The time for the witness to protect himself is
when the decision is first presented to him; he
needs nothing more, and anything more puts a
mischievous instrument at his disposal. United
States v. St. Pierre, 132 F.2d 837, 840 (2d
Cir.1942).

 In United States v. Frierson, 945 F.2d 650, 660 (3d
Cir.1991), Judge Stapleton found that, "It is well
established, however, that the Fifth Amendment
privilege against self-incrimination is not self-
executing and thus must be claimed when self-
incrimination is threatened."

 In applying the above general statements of law to
this case, both parties agree that a determination of
whether waiver has occurred is determined on the
particular facts of the case before the court. Both
have also called the attention of the court to Brock v.
Gerace, 110 F.R.D. 58 (D.N.J.1986) and United
States v. Charles George Trucking Co., 642 F.Supp.
329 (D.Mass.1986) as being somewhat analogous to
the present case.

 Brock was a case decided by then United States
Magistrate, now Judge of the United States District
Court for the District of New Jersey, Jerome B.
Simandle, who framed the issue as follows:

The issue presented is whether the defendant, who

served a timely but non- meritorious objection to
providing the requested discovery on the basis that
the discovery requests were tainted, and whose
counsel contemporaneously indicated an intention
to assert a Fifth Amendment privilege in the future
in response to each discovery request if the taint
objection were overruled, has waived or lost his
right to refuse to provide discovery on Fifth
Amendment grounds.

 The manner in which defendant's counsel in Brock
notified plaintiff that he would assert the Fifth
Amendment was informally by way of a letter saying
that defendant has decided to invoke the Fifth
Amendment privilege. As Judge Simandle found, the
privilege was not squarely "invoked" because the
defendant did not personally invoke it and because it
was done as a blanket objection to all questions,
rather than with specificity. The following quote from
the Brock holding is instructive because it contains
many of the factors a court must consider in
determining the waiver issue:

The issue is whether this effort by defendant's
counsel was sufficient to preserve the right to
articulate a particularized Fifth Amendment
objection after the general "taint" objection had
been stricken.
... it is apparent that defense counsel attempted to
place plaintiff on notice in a timely fashion that
none of the discovery would be answered, even if
the "taint" objection were overruled, because
defendant would invoke the Fifth Amendment
privilege....
It is well recognized that for the court "to permit
litigants to disregard the responsibilities that attend
the conduct of litigation would be tantamount to
'encouraging dilatory tactics.' " Al Barnett & Son.
Inc. v. Outboard Marine Corp., 611 F.2d 32, 35 (3d
Cir.1979), quoting Cine Forty-Second Street
Theatre v. Allied Artists Pictures Corp., 602 F.2d
1062, 1068-69 (2d Cir.1979). The court must
closely examine the litigant's procedural
derelictions, even in the invocation of an objection
of constitutional dimension, to determine whether
the litigant's responsibilities to the forum and to the
adversary have been disregarded.
*5 In this case, defendant has not disregarded his
discovery obligations. Although the Fifth
Amendment privilege was not invoked in the
manner required by Rules 33(a) and 34(b), there
was a clear and timely statement by counsel of the
client's refusal to answer in the event that the
pending objections were overruled. The defendant's
attorney's efforts on October 31 were not well-
crafted, to say the least, but did not constitute a
refusal to make a timely objection nor a waiver of



his client's rights through non-assertion. Defendant
was not guilty of the procedural gamesmanship and
dilatory tactics that would require a finding of loss
of his constitutional protection against self-
incrimination, cf. United States v. Cioffi, 493 F.2d
1111, 1119 (2d Cir.), cert. denied, 419 U.S. 917, 95
S.Ct. 195, 42 L.Ed.2d 155 (1974), nor has this
protection been invoked as an afterthought, cf.
Rogers v. United States supra, 340 U.S. at 371, 71
S.Ct. at 441.

 The Charles George Trucking Co., the United States
claims, is a case directly on point. There probably is
no such case but this case does involve a 104(e)
information request and certainly does stand for the
proposition that the privilege is not self-executing: it
can be affirmatively waived or lost by not asserting it
in a timely fashion. In Charles George Trucking Co.,
the defendants received a 104(e) letter. What
followed is explained in United States v. Charles
George Trucking Co., 823 F.2d 685, 690 (1st
Cir.1987)

[T]he letter presented them with timely notice and a
meaningful opportunity to object. It clearly stated
that "failure to respond ... or to adequately justify
such failure to respond, ..." (emphasis supplied)
could result in the bringing of an enforcement
action. Despite this invitation to voice good faith
reasons--if there were any--for eschewing a reply,
the Georges stood mute. They raised no grounds to
justify, or try to justify, a refusal to answer.... the
appellants played ostrich--burying their heads in the
sand, and hoping that the EPA would go way. In
the lengthy interval, the Georges neither requested
an administrative or judicial hearing about the
matter nor otherwise indicated any wish to contest
the legality of the inquiries. Having behaved in so
struthious a fashion and having abnegated the offer
to be heard--"to adequately justify [any] failure to
respond"--their present plea comes to us with a
peculiarly weak claim to constitutional protection.

 The facts of this case fall somewhere between Brock
and Charles George Trucking Co. The United States
feels that Ehrlich never intended to comply. In the
words of its brief (Docket # 86, p. 8), "it appears
likely that he has made the inappropriate strategic
decision to withhold asserting any Fifth Amendment
privilege ... until he has dragged this Court and the
United States through years of wasteful litigation."
The United States' brief continues, "If this strategy
were followed and was successful, it could eviscerate
the significant commitment of time and resources this
Court, the Third Circuit, EPA, and the Department of
Justice have expended over 5 years. It is difficult to
overstate how offensive this possibility is to the

United States. Clearly, it is significant evidence that
defendant's historic arguments were mere facades
which hid the true purpose for noncompliance."

 *6 I do not believe the facts of this case support the
government's above- quoted statement. Indeed, I think
the quote is in part an exercise in hyperbole and, in
that regard, not consistent with sound, objective
advocacy. For example, the five-year length of this
litigation cannot be blamed on either party. Moreover,
it was Ehrlich, who having previously been absolved
in environmental hearings in Pennsylvania, initially
sought the resolution of the 104(e) information
request. Whatever the strategic motivations might
have been, on its face the suit filed by Ehrlich was
simply to have a court determination made of the
constitutionality of the 104(e) request. This cannot be
fairly characterized as wasteful litigation.

 While I can understand the frustration of the
government based upon some evidence of dilatory
conduct at various phases of this case, I nevertheless
believe that the evidence tips in favor of Ehrlich's
contention that a waiver has not occurred.

 In S.E.C. v. Graystone Nash, Inc., 25 F.3d 187 (3rd
Cir.1994), Judge Weis observed in discussing the
invocation of the Fifth Amendment in civil cases that
... "the complications that may arise in civil litigation
may be divided into two categories--the consequences
of the privilege when properly invoked, and the effect
when it is abused causing unfair prejudice to the
opposing litigant." Later in Graystone Nash, Inc.,
Judge Weis also wrote, "The decision to invoke or
waive the Fifth Amendment is not always self-
evident, and it requires serious consideration of the
consequences. Counselling by a lawyer familiar with
the ramifications of a particular case and the
intricacies of the law in this area is highly desirable
...." Graystone Nash, Inc. at p. 192- 93.

 In a civil case, the consequences of invoking the
Fifth Amendment can be significant because unlike a
criminal case, the invocation may give rise to an
adverse inference against the party claiming its
benefits. Baxter v. Palmigiano, 425 U.S. 308, 318, 96
S.Ct. 1551, 1558, 47 L.Ed.2d 810 (1976). In the case
at bar, Ehrlich points out that the United States did in
fact affirmatively use his Fifth Amendment assertions
in summary judgment motions in which it requested
this court to draw a negative inference.

 The unfair prejudice when abuse occurs, from what
the government argues in this case, boils down to this.
Had Ehrlich clearly said at the outset of this litigation
that he would be exercising his Fifth Amendment



rights, all of this litigation would have been
unnecessary. Frankly, I am not convinced that it
would have been that simple. At oral argument, the
government conceded as much.

 In the final analysis, the background facts simply do
not overcome the presumption against waiver of this
fundamental privilege against self- incrimination. The
facts tend to support Ehrlich's contention that the
right to self-incrimination was not threatened until the
order of this court of April 8, 1998. Prior to that date,
it also appears that the government had reason to
believe that the Fifth Amendment right against self-
incrimination would ultimately be invoked. Certainly,
I am concerned whether the mischievous conduct
contemplated by Judge Hand and others has in fact
occurred in this case. There remains a suspicion that
an element of "disregard for responsibilities that
attend the conduct of litigation" is present in this
case. That seems to be the concern of the government
together with the attendant concern that failure to
recognize this will encourage dilatory tactics. I
believe in this rather unique case that the length of the
litigation is not necessarily the fault of either party
and that the suspicion of the government is not
adequately supported by the record.

 *7 I note in conclusion that although overlapping in
some respects, the issue of whether Ehrlich waived
his Fifth Amendment privileges and whether he
unreasonably failed to comply with the 104(e)
requests are separate issues. The former is resolved
by the following order, while the latter will be
resolved at the continued hearing on the issue of what
fine, if any should be imposed.

ORDER

 AND NOW, this 27th day of May, 1998, it is hereby
ORDERED that the United States' Renewed Motion
Regarding Defendant's Waiver of Fifth Amendment
Rights and/or Consideration of Alternative Remedies
as a Result of Defendant's Failure to Properly Assert
Such Defense is DENIED, the court finding that
defendant did not waive his Fifth Amendment rights
or fail to properly assert such defense.

END OF DOCUMENT


