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I. THE EARLIEST AMERICAN COURSE IN CIvVIL PROCEDIURE

A. The Fractice Origins of Early American Law Schools

Despite the current position of miost American law schools within the
acadernic compmunity, the original law schools were trade schools, not
affiliated with universities. There were courses in law at early American
colleges, but they did not, in general, provide a route to the practice of law. In
the late eighteenth century, 8 number of colleges in the new Republic instituted
professorships of law, as opposed to separate law schools.! The course of
study under most—but not all—of these teachers, however, was about “the
theory rather than the practice of law.”'? Such study was meant “to furnish a
rational and useful enteriainment to gentlemen of all professions,™ not to train
pr:atcﬁticmf:rs.14 Although, for example, Transylvania University’s Law

department was “intended for other than under graduates,”'” in the early years

of the American Republic, young rmen'® generally entered the practice of law
after 2 period of apprenticeship.”” In tumn, legal historians have found that
“{flormalized -apprenticeshif ., . 1&d "to" the estblishment of private law
schools. [These schools] were generally outgrowths of the law offices of
‘practitioners who had shown themselves to be particularly skilled, or popular,
as teachers.”'®
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Education in early American law schools generally comsisted of
lectures or recitations on materfal assigned from available legal foxts 23
Instruction often began with Rlackstone and would include other majar
treatises.®® The pupils would study one text or topic at a fime—seriatinr—yngi]

they had completed their legal training* This program generally took one or
two years,?® that is if the student stayed for the full cycle of lectures, Since
law school was not a reguirement for the practice of law, aspiring lawyers
often began their studies in the middle of the curriculum and did not always
stay for the full cycle.zg Instead, apprenticeship was the most commion means
of admission to the bar.*° 4

Assurning that an aspiring lawyer atiended law school, what would he
study? In 1921, at the behest of the American Bar Assaciation, Alfred 7.
Reed® published an analysis of early legal education in the United States 2
He examined early law school curricula and found that “[t]he Wﬁrkiug-
classifications devised by early law schools were of two main types, according
as a narowly technical or anm ambitiously broad field of study was
contemplatad.” :

‘Whichever model a law school followed, instruction in eivil procedure
was integral to the curriculum. Reed discovered that a student who cornpleted
law school probably devoted ten to twenty percent of his time to studying

pleading and %rac&ce.s" ‘The vast majority of that time was spent on cormmon
law pleading. -

‘The easly course on Pleading was very different from our study of the
subject today.36 -1t included not only an examination of the miles of & rnuch
more complicated system of pleading, but also instruction in the various forms
of action. It was in Fleading that the students would learn the differences
between debt and assumpsit, for example. Thus, the basic procedural course
included a large amount of what we regard as substantive material today. One
historian poted that this organization of the law “will disconcert the madern
reader.”’ He reminded us, however, that “suhstantive and adjective law were
far from disentangled [at that time].”% -

‘The students’ exposure to pleading consisted of reading the popular
text books on the subject, which included Blackstone,” Chitty’s Pleading,
and Stephen’s Pleading.” The actual practice of drafting the writs, for
example, generally came during apprenticeship,”




B. Procedure in the Harvard Curriculum

1. The Procedure Offerings

In 1870, when Dean Langdell arived at Harvard Law School, he had
a rare opportunity to infhience e develdpruesit of American civil procedure.
By adopting the case method, Harvard was destined to change the way schoals
taught law, With the new cursiculum, Harvard Law School was in a position
to affect what schools taught, and thus to help shape the atiitudes of young
practiioners and future policy makers. 'While Harvard proselytized other
Tacultles to its way of teaching, its faculty produced both the professors and the
books to go with it. Harvard graduates joined the faculties of most American

law schools.®® Furthermore, for many years, the only casehooks available
were edited by Harvard professors.® '

Harvard’s ascendancy, moreover, came at an especially important
moment in the development of American adjective law. Common law
pleading had been under attack for years. Critics maintained that a problem
with the old system was '

the unbending character .of the different causes of action at
common law, and the narow znd rigid way in which the judges
administered the same, Every sulfor had to elect hizs cause of
action at his peril, for if he mistook it he was thrown out of court
and saddled with the costs. Moreover, if the injury sustained did
pot fit any existing writ or cause of action, he was without remedy
at law. . . . This had two xesuls. It greatly extended chancery
jurisdiction ‘and it caused the invention of the writ of Trespass on
the Case and the manifold applications of this writ by means of
legal fictions, nearly all of a highly artificial character. Thus the
old common-law pleading became highly technical, artificial and
pedantic. 8

The code pleading movement, started in the United States by David

Dudley Field, had made great jnroads on these problems. In particular, it was
commended for merging equity and law and disposing of the ancient forms of
action: “To escape-from this mediaeval scholasticism and to remold legal
procedure to suit modern practical life and relationships the codes have been
adopted, the ceniral and controlling feature being the reduction of all forms of
. action at law or suits in equity, to a ‘single form of action.’”®  From New
York's adoption of the Field Code in 1848 yntil Langdell came to Harvard in
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1870, twenty-five states and territories had enacted a procedure code.’® The
codes, however, also were coming under attack.”!
| With 2 fresh new look at the defects and the strengths of the systems in
place, perhaps eager young minds could be influenced or given the insights to
reform procedure. Unfortunately for those wha wanied forward movement,
Harvard did not provide any leadership in fhe feld of procedure. Instead, the
procedure course that Langdell put into fhe frst Year was the same ope
Harvard Law School had offered virtually every year since 1846, when a
curriculum had come info existerice there: 2 Pleading.’s Despite the move
toward merger, Langdell maintained Equity as a separate course and putitiuto
the upper level. ™
, Harvard offered very litfde else to the student in the field of procedore,
Code Pleading, which some considered “basely mechanical and beneath the
. attention of the scholarly mind,”™ was not offered.

Other law schools followed this paitern, although quite a few schools
'offered Code Pleading as an upperdevel course or as an altermative to
Common Law Pleading.®’ However, Comrnon Law Pleading had such a grip
on the academy that even schools in code pleading stateg3 like Wﬁisconsin,- st
required the students to take Common Law Pleading.™ As for additionai
procedural courses, the curriculum at other schools remained as sparse as
Harvard’s.,

. THE TWENTIETH CENTURY

AL Problems Created bry the Nineteenth-Century Procedure Curriculign:
A Crisis of Faith

By the early twentieth century, there was strong and growing criticism
of the procedure curriculum. ¥For one thin » the introductory course at the
leading law schools taught g procedure that was almost cormpletely out of date.,
By 1900, not only had over half the states in the Union adopted code
pleading,'*” but those states that had ot yet adopted a procedural code
“departed substantially from the common-law stem.”®  Thus, while the
students delved deeply into the old common law pleading rules, they were not
being given the tools of their trade, 1




. The Modernz Era

1. The Impact of the Federal Rules of Civil Procedure

As the 1930s waned, the debate still raged as to what was the ideal
first-year procedure course.'”* Although there was “an. gpparentt tendency to
swing the trial practice material to the first year course,” " in 1836, the AATS
Curricalum Committee reported that the member schools were “about evenly
divided between the plan of giving . . . 2 course in common-law g&eading and

the plan of giving a broader procedure courss i the fifst year. In 1938,

" however, something happened that was destined -to change the introductory

procedure course: The Federal Rules of Civil Procedure wers promulgated.
2. The New Paradigm

Before the 1930s, very few schools offered a’ course in Federal
Jurisdiction. 'With the growth of federal litigation in the twentieth cen and
the prorauigation of the new nules, the course increased in importance. It
had originally been a course on the ins and outs of federal practice. In the
1930s, Felix Frankiurter of the Harvard Law School attempted to change the
course to one on public law, exploring the interesting tensions inherent in *Our
Federalistn. "> Although subsequent Federal Jurisdiction casebooks were
more theoretical than the earliest ones, the majorigy published before 1953
temained more or less procedural in odentation.™* How much of federal
procedure and jurisdiction could be offered in Civil Procedure without making
the Federal Jurisdiction course redundant?

Proceduralists, moreover, recognized the “growing need for a course
of study that emphasizes not only fhe inter-relationship of the procedural
courses, but also the bearing thereon of certain phases of constitutional law,
conflict of laws, and administrative law.”™ Procedure teachers proposed
various sohutions to meet this meed. For example, in 1940, Percival William
Vi:asselmﬁn of the University of Kansas added such topics as Jjudicial power
and subject matter jurisdiction to his upper-level book on Trial Practice ** 1n
contrast, Edson Sunderland added material on “the organization, operation
and jurisdiction of courts and of the judicial power” to his book on Pleadiﬁg.m:'
In the late 1940s and early 1950s, the next gemeration of Michigan Taculty
proqug;;d a new division of procednral topics. The so-called “Michigan
plan™™" divided most of the materfal into two courses:™ a “raditional”
course on Pleading zud Joinder™ and a mew course on Jurisdiction and
Jedgments. ™! The latter course “includes materal on federal urisdiction that
is not generally found in civil procedure books.” ™ As suéh, it “would entail
the elirnination of a separate course in Federal Furisdiction,” and “[fIhe course
in Conflict of Laws would have to be rather drastically revised, "33

The allocation of procedural topics was decided, however, at least for
the modern era, in 1953, when two paradigmatic books were published in
Civil Procedure and Federal Couris. Richard H. Field and Benjamin Kaplan
of the Harvard Law School federalized the first-year course in Procedure 2%
This course was not repetitive of the upperevel course in Federal Turisdiction
because jn the same year, Heary M. Hart, Jr., of Harvard and Herbert
Wechslgr of Columbia completed a change in the direction of the latter

couzse, >
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‘The Field and Kaplan book presented “a radical departure from
traditional concepts of teachiug civil procedure to the beginner,”?36 First,

instead of taking the earlier approach, which nsed a mixtue of decisions from
all jurisdictions, Field and ¥aplan presented the procedure of a single systern,
the Federal Rules of Civil Procedure, Reviewers praised this move because it
gave the students a sense of direction.®®” The advantages of using the federal
system were also recogmized: it was simple and it was influencing the
procedure of the states. Second, the Field and Kaplan book defined the topics
that we teach our students today in the basic Civil Procedure course. Not only
did the anthors include traditional topics, such as pledding, joinder, and -
directed verdicts, they added such federal subjects as federal subject matter
Jurisdiction and the Impact on federal procedure of Erie Railrond Co. v.
Tompkins 28
Meanwhile, Hart and Wechsler

wrought substantial changes in the subject generally known as
“Federal Jurisdiction” . . . . Departing from the nsual pattern,
which focuses almost exclusively on the rules for entering and
proceeding in the United States courts, this book explores “[t]he
Jjurisdiction of courts in a federal system [2s] an aspect of the
distribution of power between the states and the federal
government.” Except as relevant to this theme, federal procedure
is turned bazk to the procedure conrses >

This paradigmatic allc&ation of subjects between the two courses has
not bheen universally accepted **° : A ) .

By =nd large, however, the two paradigms published in- 1953 have
defined the basic scope of the Civil Procedure and Federal Courts courses to
the present day.




PROCEDURALISM, CIVIL JUSTICE, AND AMERICAN LEGAL
THOUGHT

PAULMACMAHON*

3.1. The Centralily of Procedure in American Cioil Justice

The obvious place to start is civil procedure. Civil procedureis

at the heart of American legal curriculum. By “civil procedure,” of

course, I mean the rules and prindples governing how z legal
system enforces the rights and duties created by substantive law:
in which court an acHon may be brought, the standards for
pleading and summary judgmmient, "the scope of pre-tial discavery,
the allecation of responsibility for lawyers' fees, and s0 on. In fhe
first-year curriculum, these procediual guestions stand on a similar
footing to questions of substantive law. This insight may seem

either surprising or obvious to American readers, but I hope to

establish that itisboth true and significant.

American Iaw schools aspire to be professional schoals, so jtis
unsurprising that the rules governing litigation appear somewhere
on the ouriculum, However, students don't just leamn civil
pracedure as preparaton for the bar exam, Rather, itisan integral
component of the standard first-year curriculum, Every Amerian
law student kakes civil procedure, and the professors who teach the
subject engage in-vigorous scholarly debates and discuss a steady
steam  of major Supreme Court decsions.® The cultural
prominence of civil procedure is fmpressed on the American Taw
student from day onef2 Law students are taught to approach
procedural questions not simply as techrnical rules they need to
learn if they are to argue abont substantive questions. Rather,
procedural questions are themseloes the site of intellectually
challenging arguments about justice, rights, efficlency, =nd
sovereignty. This is tue even in more doctrinally focused civil
procedure courses that focus on the Federal Rules.

Often, American civil procedure courses begin with the topic of
personal jurisdicion. What might otherwise seem a technical issue
becomes, in the hands of any reasonably competent American law
professor, a vehicle for exploring questions of state soversignty,
individual fairness, and legal method. Students become familiar
with the formalistic territorial approach exemplified by Pesmmoyer v,
Neff® the “minfmum cordacts” revolution of Ftermational Shoe
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Comparny v. Washington,# and the more recent reassertion of formal
reasoning in cases like Burnhant v, Superior Court of California 55 The
Supreme Court produced two major fresh personal jurisdicion
decisions in 20118 Immediately, the American student sees civil
procedure as vital—worthy of strident debate by Supreme Court
Justices#” —zather than as a dry set of rules subservient to
substantive law, :

Another important topic for the first-year law stucdent is
pleading: what must the plaintiff include in the complaint to
survive & pre-answer motion to dismiss for failure to state a claim?
Again, this might sound at first like a minor question, but in
America it raises basic questions about citizens' rights of access o
the courts. Formally, the Federal Rules of Civil Procedure require
only “notice pleading,” but two recent Supreme Cowt decisions
hold that plaintiffs ought, in faimess to defendants, to put mare
flesh on the bones of their complaints.® A federal-court plaintiff is
now required to state a claim For relief that is facially plansible,® a

development that has inspired a predictably vast amaunt of
scholarly commentary.7o

The focus on procedute does not end with the first year of law
school. Students often havé a varlety of procedural options to
choose from in their second and third years. Indeed, the elective
course offen considered most rigorous and demanding in
Amatican law schools—named “Pederal Courts” “Faders) Cousts
and the Federal Syster,” “Federal Jurisdicton,” or some vardation
thereon—includes a healthy dose of eivil procedure, integrated
with grand constitutional themes of federalism and separation of
powers.” “Fed Courts” is a kind of finishing school for the elite
law student interested in ltgation. The class is most often
anchored by a famous casebook permed in the 1950s by Hart and
Wechsler,?* though there are alternative texts.® The subject-matter
of Federal Courts includes the following tapics: the extent of
federal-court jurisdiction; the States’ sovereign jmmunity from
suits and Congress” power ta abrogate that immunity; Supreme
Cowrt review of state-court dedsions; choice of law in the faderal
courts (including another helping of Erie dactine); remedies for
violations of constitutional rights; justiciability (dpeness, mootness,
and the “political question” doctrine); and the power of federal
district courts to abstain from exercising their jurisdiction. The
course requires an understanding of the relations between, on the
one hand, states and thefr court systems and, on the ofher, the
federal government and its courts system. These relations are
inseparable from ideclogical and political conflicts in American
history, from the founding of the Republic, through the era of
Jacksonian Democracy, the Civil War, the Reconstruction Perind,
the New Deal, the Civil Rights Bra, and so on.




A PARTING REPRISE

. LONNY SHEINKOPF HOFFMAN*

It is hard to imagine the semester is already at an end. Finals are Jjust
around the corner. Before long, you will be through your second and third
years of law school and, thereafter, to Iives as lawyers. Less than fifteen weeks
ago our journey together began. We have covered much terrain since then, you
and I; and yet, in perspective, what a ghort and fleeting span. Is it npot
presumptuous of me to- think of having accomplished with you anything
substantial, to say nothing of having made an indelible mark on your education
and training? Still, in even less time, Lawrence managed to cross the Nefud
desert and lead disparate tribal bands to successful revolt against the Turkish
army in Aqaba. Our conquests have been less grandiofe—less cinematic, to be
sure—but still I say conquests we have made. After having come this far, we
are entitled to sit back and reflect on the journey taken.

Between now and the time you enter the world as lawyers, there is twice as
much schooling still before you to complete. :Yet, in many respects, you have
already taken the first and most difficult step. You have begun to lay a
foundation for how to approach the law: intellectually, professionally and
ethically. As your teacher, it is my hope that you will remember some of the
lessons I intended to impart. What teacher does not wish it to be so! In the
maddening rush through your first semester of law school, though, I fear you
may have been distracted at times by what must have felt like a wild footrace
to keep up with the course reading, by the demands of your other classes,
and—dare I say—even of your own personal lives (yes, the world outside of

school defiantly continued turning, unabated by your recent anointment as.

first-year law students). I want to take this opportunity, then, to spend a little
time summarizing what I sought to accomplish in the course and what it is I
would like you to take away from this experience. If I have done my job well,

* Assistant Professor of Law, University of Houston Law Center. For their thoughtful comments
on earlier drafts of this essay, I thank Peter Linzer, John Mixon, Jennifer Rosato, Richard Saver,
Michael Solimine and Leigh Van Horn. I am also indebted to several former students, Bd
Berbarie, Damon Karam, Sharon Fast, Meghan Griffiths, Katherine Howard, Patrick Kemp,
Kristin Lanoue, Lance Leisure and Jason Starks, for sharing their views about the course in Civil
Procedure. Finally, I reserve special thanks to Laura Sheinkopf and Bobbi Samuels: their
influences on my teaching are beyond measure. The University of Houston Foundation provided
financial support for this project.
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then much of what I am about to say will sound unnecessary and transparent,
like Tam clubbing you over the head with lessons already assimilated,

As I endeavored to stress from the outset, a single theme characterizes ny
pedagogic choices in organizing this course. That theme is that the most
exciting, effective, and enriching way for me to teach the first-year class in
Civil Procedure is to teach “by example” Itisa concept with three different,
but associated, meanings.. ‘

Teaching by example signifies that I place little emphasis on rote
memorization of rules and doctrines, preferring instead to focus on how the
law actually works. Acquiring knowledge of wﬁtten law (that is, in the sense
of the open-a-book-and-find-it variety) is a part of what is required of your
legal studies, but it is only one part. Beyond knowledge, there is
comprehension, application, analysis, synthesis and evaluation.! To encourage
you toward more constructive and advanced learning, we worked with concrete
exercises and hypothetical problems as a complement to our reading. By
placing the law of procedure into a problem-oriented learning process, you
were exposed to authentic examples of legal decision-making and asked,
thereby, to respond to the material by thinking about law as lawyers must,

Teaching by example also means that I focus on a smaller number of
subjects in procedure—that is, on a few examples of the law of procedure—
rather than try to expose you.to a smorgasbord of topics, not a single one of
which you know in any detail or for which you have any appreciation of its
true complexities. Through careful consideration and rigorous dissection of
the material we do cover, my aim is for you to begin to acquire independent
tools of legal reasoning that you may then apply on other occasions. Broadly
stated, I-seek to train and encourage you to think through and assess legal
questions on your own and to help you construct a well deep with self-
sustaining analytic abilities from which you will be able to draw for years and
years to come. o .

The third, and last, respect in which I invoke teaching by example is as
shorthand for saying that this course is concerned not only with the “law of
procedurs,” but also with emphasizing and identifying the ethical boundaries
and context in which legal problems and issues necessarily arise. The
technical term for this is teaching ethical norrms through the pervasive method 2

1. See TAXONOMY oF EDUCATIONAL OBJECTIVES: THE CLASSIFICATION OF
EDUCATIONAL GOALS: HANDBOOK I, COGNITIVE DOMAIN (Benjamin 8. Bloom et al, eds., 1956)
(classifying different degrees or levels of intellectual tasks relevant in learning); see alse DONALD
H. JONASSEN ET AL., HANDBOOK OF TASK ANALYSIS PROCEDURES, ch, 12 {1989) (discussing
“Bloom’s Taxonomy of Educational Objectives™). :

2. See DEBORAH L. RHODE, PROFESSIONAL RESPONSIRILITY: BTHICS BY THE PERVASIVE
METHOD, at xxix (1994) (observing that “[plrofessional responsibility questions should be
addressed in all substantive courses because they arise in all substantive fields, and because their
resolution implicates values that are ceniral to lawyers” personal and professional lives™),

10




2003} A PARTING REPRISE 45

In plainer English, it means I do not believe it wise to teach a subject as
powerful and as potent as Civil Procedure without trying to install some sense
. of the professional responsibilities that ought to flow from its embrace.

TEACHING BY EXAMPLE STRESSES ANALYSIS AND APPLICATION OVER
MEMORIZATION OF RULES AND DOCTRINES

The first sense in which I mean I teach by example is that I value studying
cases and problems not because they are vehicles for memorizing legal rules
and doctrine, but because they can be used to introduce you to the kind of
rigorous cognitive exercises in which all good lawyers must engage. Rather
than working exclusively from the cases, statutes and rules contained in our
casebook, we wrestled with hypothetical problems and exercises throughout
the semester as a supplement to and overall framework for our studies. The
goal was to have you not just think abstractly and passively about a legal issue
or a set of facts, but to push you to create something tangible; draft a pleading,
frame a request for relief, lodge an objection, or make an argument. My
objective, thus, was to encourage you toward active learning—toward the
constitution of the tangible. The end product of your study became something
you could pick up and hold in your hand and in your mind; something you
could turn over and critique, analyze, assess and improve upon; something
more than just a summary you read about what someone else had done.

I'have found that students do not come to this ‘style of learning easily or
with much enthusiasm. Conventional teaching, as typified by the lecturing
model, is based on the idea that teachers impart knowledge into empty,
expectant vessels waiting passively to be filled. Having been conditioned to
accept this traditional form of educational instruction, what Paulo Freire and
bell hooks have called the “banking system of education,”® most of the vessels
find the traditional pedagogic approach unthreatening. In law school, the
belief that course material can be imparted through straightforward recitation
of the law comports jurisprudentially with a formalist view of our legal systerm.
For formalists, rules and doctrines are assumed to be definite and
ascertainable.® As a result, the lecturing style of teaching fits comfortably with
a formalist approach to teaching law that assumes there are answers to be
gleaned and conveyed from careful study of the relevant authorities; and
answers, especially for those who have just begun their studies in the field, are
welcome indeed.’

3. BELL HOOKS, TEACHING TO TRANSGRESS: EDUCATION AS THE PRACTICE OF FREEDOM
5, 14 (1994).

4. See generally ANTHONY T. KRONMAN, THE LOST LAWYER: FAILING IDEALS OF THE
LEGAL PROFESSION (1993) (discussing the rise of formalism in America in the latter part of the
nineteenth century),

5. Note that the “Socratic” style of teaching, usually associated with law school teaching,
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It must surely, then, have caused a great deal of anxiety for many of you
that this course always seemed woefully short of answers. Although those
early dog days of August may seem a distant memory now, think back to our
earliest classes and you may recall the confusion and uncertainty you felt then.
Consider, for instance, how we freated the subject of Rule 8’s pleading
requirements. After you had read some of the relevant cases, I asked you to
draft a complaint, based on the results of an in-class mock client interview we
had previously conducted. Your first reaction to all of the demands being
made on you to create and think, not merely to read and regurgitate, naturally
might have been: “T have no idea what should go into a complaint. I'mnot a
lawyer. T've only just begun law school. Why can’t we see an example of
what a lawsuit should look like so that we can use it as a model for drafting
this one?”

I must confess these reactions were hardly unexpected. The question you
may be asking, then, is why did I insist on this exercise if I thought that many
or most of you would dislike it or be even further frustrated by it? My
explanation is thus: drafting a lawsuit forced you to wrestle with the actual
application of the case law you read to a particular fact pattern you had been
given, rather than just debating how close or how far any particular case was
from the standard promulgated by Rule 8 and as refined by common law
precedents. If I had asked you how much factual information needs to go into
a pleading to satisfy Rule 8, based on your reading of the Supreme Court’s
precedents in Conley v. Gibson,® Leatherman v, Tarrant County Narcotics &
Coordination Unit,! or of particularly important lower court decisions like
Judge Keeton’s in Cash Energy, Inc. v. Weiner,® what kind of answer would
you have given? Indeed, is there an answer to this question in the abstract? By
insisting that you take the doctrinal background and apply it to a particular fact
pattern, you were forced to synthesize, as much as possible, the relevant
authorities, In the language of educational theory, you were being asked to
produce an authentic response to what you read about the law of procedure—

could just as easily as not be bottomed on 2 formalist view of law. One could prod students by
asking a series of questions about the material covered and still maintain that the law is definite
and ascertainable. Indeed, Christopher Columbus Langdell, the iconic image of formalism in the
"law school classroom, was also the popularizer of the Socratic style of teaching at Harvard Law

School. See generally KRONMAN, supra note 4, at 170-74. Relating formalism to Socratic
technique may be merely an entirely academic_exercise anyway, insofar as the most reliable
figures suggest that less than a third of professors teaching first-year courses rely primarily on the
Socratic methed, while nearly 95% of those teaching upper level classes lecture, at least some of
the time, fo their students. See Steven 1. Friedland, How We Teach: A Survey af Teaching
Technigues in American Law Schools, 20 SEATTLEU. L. REV. 1, 28-20 (1996).

6. 355U.8.41 (1957).

7. 507 U.8. 163 (1993).

8. 768 F. Supp. 892 (D. Mass. 1991).
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that is, you were directed to act as lawyers must act when addressing legal
issues as they arise, :

At the end of the exercise, most of you may not have fully digested the
lesson. Many, of course, still yeamed for 2 definitive ‘answer about pleading
and still urged that we pinpoint precisely how much detail must be included in
a complaint. But even as old habits and attitudes die hard, the process of
working through problems and trying your hand at drafting exercises—rather
than viewing the question only from the perspective of a dry appellate
record——slowiy, but surely, began to make some sense. As the semester wore
on, more and more of you gradually became less and less uncomfoitable with
the idea that we were not going to provide answers in class. Having
undertaken one exercise after another, the thought eventually began to
percolate around the room that there might be more than one right way to put
together the allegations of a lawsuit, or to draft discovery Tequests, or to
respond to a summary judgment motion, and on and on. You began to see that
there was no Answer, in the sense of some all-encompassing Truth, whether
we were talking about the requirements of notice pleading or most of the other
topics we addressed. There are boundaries to the law with which one must be
familiar, to be sure, but the rules rarely come in one-size-fits-all packages.

My preference for active learning and for framing the in-class conversation
around constructive understanding gained through application and analysis
over recitation of formal rules is hardly revolutionary. Long before I began
teaching, formalism’s once firm hold on law school classrooms already had
been thoroughly loosened.” Today, it is surely right that most law professors
favor more nuanced approaches to legal study than Christopher Columbus
Langdell would have recognized or understood. Yet, if formalism’s heyday
has come and gone (as Jerome Frank'® and, mdre recently, Andrew Taslitz"
remind us), the ghost of our Langdellian past still haunts the modem law
classroom. How could it be otherwise? I have argued elsewhere that the
assumptions about law embodied in formalist thinking are firmly rooted into
our societal constructs about the rule of law in general and, to a large extent,
may be inherent in the essential base of legitimacy upon which our American
judicial system rests.

In the context of the law school classroom, students certainly welcome the
traditional approach fo legal study. They instinctively feel less threatened by
more straightforward recitation of the subject matter. From the instructor’s

9. See generally KRONMAN, supra note 4 (discussing the demise of formalism, and the role
of legal realism, law and economics, and critical legal studies).
10. See Jerome Frank, Both Ends Ageinst the Middle, 100 U. Ba. L. REV. 20,21 (1951).

11. See Andrew B, Taslitz, Exorcising Langdell's Ghost: Structuring a Criminal Procedure .

Casebook for How Lawyers Really Think, 43 HASTINGS L.J. 143, 143 (1991) (book review).
12. See generally Lonny Sheinkopf Hoffman, A Window Into the Courts: Legal Process and
the 2000 Presidential Election, 95 Nw. U. L. REV. 1533 (2001) (book review).
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vantage point, teaching is not only made easier by reciting that which is
knowable and certain, but it also serves as a measure of academic validation.
“I am sir Oracle—and when I ope my mouth let no dog bark”" If 1, as your
professor, lack some superior body of finite and complete knowledge
(something upon which I may profess), what claim do I have to the podium?
Answers—definite answers in the form of black and white rules and clear
doctrinal principles—are instant gratification to the newcomer and barometers
of accomplishment for the teacher. Formalism is dead; long live formalism,

As with much else in life, I think the more sensible view is to recognize
that the pedagogic debate about formalism and its place in legal pedagogy is a
matter of emphasis and degree. With other like-minded souls,'* T believe I
endeavor with greater fervor than most to move far away from a doctrinally-
centered view of law. On the whole, I prefer application to answers; rigorous
thinking to rote recitation of authorities, One of the perceived costs of this
pedagogic orientation is that it engenders feelings among students of
uncertainty and indeterminacy, at least in the short run. The law never seerms
settled with the rules pliable to the point of breaking. In practice, however, and
over the long run, I think you will find that the kind of intellectual efforts we
cultivated here will turn out fo be the bread and butter of what you will be
asked to do for your own clients. Our in-class efforts were meant, in some
measure, to be a valuable practical experience and to provide a training ground
of sorts for your futuwre work. By insisting on placing legal questions in a
concrete context, the main objective is to encourage students toward the kind
of active, applicative learning I think ought to be an integral component of the
legal education experience.

T'have watched a handful of truly great lawyers represent their clients and,
without exception, all of them share at least one remarkable skill: the sage
ability to discern that in the hard cases it is usually the fucts, and not the law,
that matter most. The law is never irrelevant, of course, but where there is a
legitimate dispute between two or more persons, the relevant rules serve only
to frame the context of the debate; by themselves, they do not predetermine
outcomes. Memorizing case holdings and legal doctrine will never lead you
closer to becoming a great lawyer; and while a successful career surely is not
defined solely by the ability to apply your knowledge of the facts of a
particular case to the relevant law and then to analyze wisely, these are,
nonetheless, essential traits that you must have if you are to be a valued
counselor and advocate for others.

13, K.N. LLEWELLYN, THE BRAMBLE BUSH: ON OUR LAW AND ITS STUDY 105 (1960).

14. See, e.g., Douglas L. Leslie, How Not to Teach Contracts, and Any Other Course:
Powerpoint, Laptops, and the CaseFile Method, 44 ST. Louts U. L.J. 1289 (2000) (discussing his
CaseFile Method of study); see also EDWARD H. RABIN ET AL., FUNDAMENTALS OF MODERN
PROPERTY LAW (4th ed. 2000) (applying problem-based approach to property law casebook),
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TEACHING BY EXAMPLE EMPHASIZES CAREFUL ATTENTION TO DETAIL OVER
A BROAD SWEEP THROUGH AN ENTIRE FIELD

The second sense in which I have tried to teach this course by example is

- by focusing in detail on a smaller number of subjects in procedure rather than -

undertaking a broad sweeping coverage of the entire field. I have grand
ambitions here: to produce students capable of thinking on their own and,
thereafter, capable, thinking lawyers. The ambition is grand precisely because
it is all too often the case that law students are not trained in a manner that
encourages the development of independent reasoning ability. Students then
matriculate to the profession without having worked on strengthening this
essential skill set. Rigorous teaching can and does take place in law school but
the forum, more often than not, is a smaller setting than the first year, large
class experience (such as seminars, other small, intensively-focused classes
and independent study projects with faculty members). By the time students
take these courses, however, attitudes toward law and legal study largely have
been set. Eventually, experience in the workplace may fill the holes left by
formal legal education but the costs borme will have been substantial: for the
lawyer, for her employer and, most of all, for the client. To my mind, as
educators, we should strive in the very beginning of a student’s studies to
mspxre good intellectual habits by singing of the vast riches that can be mined
from the development of keen analytic capabilities and from the cultivation of
a temperament willing to endure the hard, lonely work that caréful and
rigorous stidy vsually requires.

In consciously narrowing the number of procedure topics covered in the
course, I recognize I am inviting controversy from both students and
colleagues who may be concerned that an insufficient quantum of knowledge
is being imparted. If T am going to make a convmcma case for my pedagogic
approach, then it is necessary to begin by recountmcr what was covered and
what was left out from the class, though from having sat through the course
you may already have some sense of the lacunas. Our syllabus provides a
summary of the topics we examined, broken down into the eight main subject
areas ‘as they were addressed:

(®  Pleadings and related issues (fair notice and special pleading
requirements; sanctions; anmswers and affirmative defenses;
amendments; counterclaims dnd cross claims);

(i) Personal jurisdiction and related issues (statutory and constitutional

limits on the exercise of teritorial jurisdiction; notice and service of
process; venue and transfer; forum non conveniens);
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(i) Subject matter jurisdiction (diversity jurisdiction; federal question
jurisdiction; supplemental jurisdiction and removal);

(iv)  Choice of law (brief discussion of Erie);

(v)  Pretrial dis'covery (scope of discovery; written discovery;
depositions; initial disclosures and other timing issues;
responding/objecting to discovery; discovery disputes);

(vi) Judgment as a matter of law;
(vii) Additional parties/claims; and

(vii)) Preclusion law (brief discussion of general principles of res judicata
and collateral estoppel). .

Even this list is misleading insofar as we did not devote equal attention to
all of these subject areas. Noticeably absent are several major topics that
nearly all procedure casebooks and—I suspect—a good number of my
procedure colleacrues around the counhy do cover. Class actions and complex
litigation were omitted entirely. ~ We never addressed the subject of
interpleader. The subject of prejudgment remedies was left out. We spent
virnally no time either on trial practice and procedure or on appellate
procedures, except as certain discrete subjects arose coincidentally with some
other part of our conversation. I have no doubt that this list of topics not
addressed surely could be expanded further and further. 1t is, quite clearly,
then, an incomplete list. By extension, has not your exposure to the subject of
Civil Procedure also been incomplete? Should you ask for your money back?

1 have two answers to offer in defense of my pedagogic decision to focus
on depth over coverage, although I hasten to add that I regard the former as
. less my reason for acting than is the latter,

1 left off certain topics, not because I think they are unimportant, but rather
for the more pedestrian reason that most of you, over the course of your entire
careers, will either never come across these legal topics chrectly in practice, or
you will address them very, very infrequently. For my own part, I find
virtually the entire field of procedure fascinating. After this year is done, I
would be delighted to work with you, through independent study or as a
mentor on a law review note, regarding any of these or other topics. For those
who know they will need more in-depth coverage of a subject, I encourage
further exploration. If you are inclined toward banking law, then take our
banking law offerings and immerse yourself in the mud of interpleader actions
to your heart’s content. My own, best pedagogic judgment, however, is that
the topics we covered in class will arise most frequently in the practices of the
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vast majority of students—and here I have tried to keep in mind that this room
may be filled with as many future transactional lawyers as litigators—and that
it is a better service to concentrate our efforts on the issues most of you are
most likely to encounter. '

There is a second answer I want to give to explain my pedagogic choice. It
is, as I indicated before, the more compelling motivation for my adoption of
this approach. Through my decision to focus on fewer topics in more detail, 1
endeavor to challenge you to truly leam something, to digest an issue fully and
precisely so that you can draw upon your acquired skills in future study or
work. I choose this path instead of seeking to expose you to “everything”
related to procedure, as though that were even possible. Ibelieve I have done
my job well if I succeed in producing students who are able to think and reason
through legal issues on their own, rather than merely attaining a passing
familiarity with a topic but no real sense or understanding of it. In short, my
guiding philosophy is that I care much more that you learn and how you learn
than about what you learn,

Educational theorists would describe this approach as pushing students
beyond the “zone of proximal development”; that is, beyond the level of
learning they could otherwise obtain on their own.”® Put another way, rather
than merely urging fluency in the vocabulary of the law, I believe that as a
teacher I ought to be asking, “What can I do to help students gain a more
lasting and deeper intellectual framework than they would otherwise possess if
they had not taken this course?” By teaching a smaller number of subjects in
greater detail, my firm pedagogic belief is that students will leave more
capable of applying their acquired legal acumen to any problem, whether the
particular issues were addressed specifically in one of their law school classes
or not. :

I believe it bolsters the case for teaching procedure by example to say that
the subjects one could cover in this course, to alarge degree, are fungible. I
have created my own list of must-cover topics. Other syllabi may look
somewhat, or even markedly, different than mine. Rather than regard these
differences as indictments, I view them as confirmations that the subject of
procedure is an excellent tool for teaching students how to think critically.
Because procedure cuts across the eatire legal landscape, I am able to address
the entire class at once, without regard to whether you will become estate law
lawyers or tax lawyers, environmental lawyers or lawyers who specialize in
tort Jaw. It also does not matter whether your career choice is litigation or
transactional work. Procedure is relevant to everyome. As a result, I can
employ any number of subjects falling under the general rubric of procedure to
aid in the development of the skills that are fmportant to all students in

15. 1. 8. VYGOTSKY, MIND IN SOCIETY: THE DEVELOPMENT OF HIGHER PSYCHOLOGICAL
PROCESSES 86-87 (Michael Cole et al. eds., 1978).
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becoming successful lawyers and critical thinkers. I could not do the same if I
were teaching an advanced course with a specific focus. It is precisely because
the contexts in which you will encounter procedural issues are so vast and so
innumerable, that I believe it makes little sense to try to pretend it is possible to
cover all subjects in the field. Instead, my role is to help sharpen the
intellectual tools that will serve you well in a number of different contexts.

There is time enough in later classes, and later in life, for you to becoms
familiar in detail with particular questions and points of law. This conrse and
law school, in general, are of most value if you are pushed to truly dissect a
problem, to turn it upside down, to examine it from every side and then,
finally, to carefully produce a thoughtful answer. This is a fundamental part of
real teaching and learning. By contrast, I do not comprehend how students are
served by wide, unfiltered sweeps through vast terrains. Fven if the sole
measure is how many right answers to legal doctrinal questions will students
get after they have taken the final exam and moved on to other courses,
conventional law school teaching, particularly as found throughout the first-
year curriculum, usually disappoints.’

A Jewish fable recounts how a famous pianist once was asked how he
managed to be so adept in playing the musical notes. To the question, he
replied, “The notes I handle no better than many musicians, but the panses
between the notes—ah! That is where the art tesides.” In law, the pauses
between the notes may be likened to the exacting skill of knowing when and
how to slow down long enough to ponder a question more deeply than the
next. The rules that-may apply to any one particular case are readily
ascertainable; any conscientious person.ought to be able to find them, along
with the pertinent case law. But it is the student who has not merely
knowledge but a command of the law who is exceptional. Stand back! For
when you hand her the same rule book, the words may fly off the page. Watch
her wield the law, as a sharpened tool—no, better still, as a precisely funed
instrument—to reach the desired result for her client. Having mastered this
rare ability, she is one of the few who is capable of recognizing and then
invoking the enormous power that lies within the formal rules.

TEACHING BY EXAMPLE EMPHASIZES THE ETHICAL CHOICES AND
RESPONSIBILITIES INVOLVED IN BEING A LAWYER

There is, finally, a third respect in which I have tried to teach Civil
Procedure by example. I have stressed that there is much more to being a
lawyer than merely knowing the law. There is also the challenge of
recognizing and then acting on one’s ethical obligations: to clients, to other
lawyers and to the judicial system. :

16. See, e.g., Leslie, supra note 14, at 1293 (discussing results following pop quiz given to
students).
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One irreducible component of a lawyer’s professional responsibilities is to
treat people with respect and to honor the views, opinions and argnments of
others. In the classroom, I regard respect—both as a matter between teacher

~and student and among students—as an essential element that must be
nurtured. In this regard, consider Leigh Van Horn’s description of how vibrant
educational environments are created and sustained at the secondary school
level in her book, Creating Literary Communities in the Middle School:

There must be more to my role in developing and sustaining the community
than my outward expressions of enthusiasm. The word “respect” is one that is

* frequently used by my students as they describe aspects of teacher behavior
they consider important to their own growth. How is it that we show our

..students that we have respect for them? It oceurs to me that respect is reflected
in various ways-—our willingness to participate in the learning experience as
we work alongside our students, the emphasis we place on learning from one
another, the way that we honor the products of our learning, and in the way
that we care for one another,!”

I'have long felt that Jaw academia has much to learn from the scholarship of
teaching and education in other fields. Althongh we teach to different
students, and for different purposes, what we do is fundamentally no different,
in my estimation, than what any instructor must do to teach effectively. In my
law school classroom, creating an environment of mutual respect is paramount.
I never call on students to intimidate them. Rather, I do so to encourage
students to wrestle outside of class with the ideas, arguments and issues about
which they have read and to come prepared to defend a viewpoint (or, -at least,
be able to articulate various sides of-a debate). I recognize that it is a tricky
business at times, particularly since I want to encourage volunteers to answer
as-well, and not set up a culture that only the person who is “on” should be
involyed in the discussion. Moreover, it is obvious that some are not as keen
on speaking out in class as others.

I regard it, therefore, as one of the most rewarding compliments I have
received to be told that those who choose in other settings to e silent, out of
fear, intimidation, or merely disinterest, choose instead to come to my class
prepared and ready to engage in the daily classroom dialogue. This evidence
of the blossoming of mutual respect—as it occurs between teacher and
students, and among students—helps create the trust upon which a vibrant
learning community depends. And make no mistake, the yield that is produced
by the fostering of a healthy and dynamic learning environment truly should be
valued at a price far above rubies. Students come prepared to converse, argue
and debate, but also with a willingness to consider and listen to the viewpoints
of others. Class discussions are made richer by having a greater and wider

17. LEIGH VAN HORN, CREATING LITERACY COMMUNITIES IN THE MIDDLE SCHOOL 18-19
(2001).
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degree of student participation. Best of all, the dialogue often does not travel
unilaterally merely from teacher to student and back again, but flows
multilaterally. A chart of many of our discussions would trace a path from
teacher to Student 1, then to Student 2, back to teacher, to Student 3, back to
Student 1, and so forth. In this more complex web of dialogue and discussion,
both individualized and collective learning experiences take root. As the
professor, I cannot ask for more. :

Building on our classroom experiences, I emphasized throughout the
semester the importance of taking these lessons about respect and applying
them to thinking about your soon-to-be future lives as lawyers. The
responsibility of being a lawyer triggers professional obligations of decency,
honesty, prompiness, diligence, and general professional courtesy to other
lawyers, to your clients, and to the judicial system. Some of these traits are
naturally self-enforcing. In seven years of tral practice, I rarely saw a lawyer
behave badly in court. Like the unruly child in grade school,
unprofessionalism in lawyers tends to rear its ugly head only when the teacher
is not looking. Acting professionally should not depend upon whether there is
oversight, though. "It should be instinctive and expected. Alas, we cannot
depend entirely on people doing the right thing only for the sake of doing the
right thing. As a result, there are punitive rules in place to deter malfeasance.
The extent to which they do so, however, is a matter of some debate.

In addition to the exogenous rules the system imposes on all lawyers, I
want to suggest there is another incentive that is particularly potent in
encouraging lawyers to strive to take the highest ethical and professional road
available. I am referring to the enormous power produced through the
cultivation of an upright, honorable reputation. A personal story may help
illustrate this point.

When I was in practice, I represented an investment brokerage house
against one of its former clients. The client alleged that the company and her
agent, in particular, had treated her very badly by churning the account. By
this allegation it was meant that the agent (and through the agent, the
company) encouraged her to make many small stock transactions that, on the
whole, benefited the company and the agent more than the individual by
generating commissions through investments that were not always client-
appropriate and on which the returns were often sub-par.

One of my main client representatives was the compliance officer for the
company. His job was to oversee all of the investments made by the brokerage
agents on behalf of their clients, in order to ensure that these transactions were
all proper and that everything done was in compliance with the existing
securities laws, rules and regulations. During the pretrial phase of the case, 1
worked with this compliance officer to collect and then produce for the other
side all of the documents that the company maintained that were relevant to the
case. After I was satisfied I had done a thorough investigation to locate all

20
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televant records, I submitted all of the materdal that had been gathered to
counse] for the claimant.

s+: _Opposing_counsel and I disagreed on plenty of occasions throughout the
case. . Notwithstanding these differences, we managed to treat each other
decently, courteously and respectfully. In effect, we amicably agreed to
disagree. In this manner, each of us represented our respective clients’
interests zealously, but still acted within the bounds of owr professional
obligations to each other.

.. The day of tral finally arrived. After opening statements, opposing
counsel called their first witness to the stand. By mid-aftemoon, several more
witnesses had testified briefly and things appeared to be proceeding slowly, but
surely, forward. Then, just before our afternoon break, opposing counsel
called the company’s compliance officer to the stand. The compliance officer
had only been on the stand for about half an hour or so when the judges
decided to take a brief fifteen-minute break. I never could have predicted what
was to happen next. . :

- Immediately upon the recess being called, the compliance officer
approached me to ask if we could talk in private. For reasons that I do not
think I will ever fully understand, for the first time ever in the .case, the
compliance officer confessed that he had withheld documents. As he now told
me, about & month before this lawsuit had been filed, he had taken some files
pertaining to the claimant and put them into his garage.

- “Why are you telling me this only now?” I asked, stunned. Silence
followed. “And why did you take them to your garage in the first place?” But
he offered no explanation that made (or makes, even today) any sense.’® In
f;atkospect, my best guess as to why he decided to come forward at all rather
than remain silent is that this man suddenly found himself jolted into
confession. It was as though his appearance on the stand as a sworn witness
somehow ignited within him a profound sense of ethical torment. Possibly,
this feeling had already been building inside of him for some time, and his
sitﬁng on the witness chair was a final straw, the necessary spark, to cause this
eruption. Ido not know for sure, and I suspect I will never know. I certainly
did not know at the time. What I did know was that he was about to return to
the witness stand to continue testifying and I had to do something about this
new information I had just been given. i
. . Returning to the proceedings, I began by explaining I had just been
informed by the witness—literally out in the hallway—that there were
additional documents relating to the claimant at the compliance officer’s home.

18. 'What surely makes the story stranger still is that when the documents were finally
produced, it turned out that none were particularly probative of the claims being made in this
case, although we had little sense of this at the time he made his abrupt announcement in the
middle of the hearing, What mattered then, of course, was the appearance of impropriety.
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T explained that I had not been told of the existence of these documents before
and that, to my knowledge, no other company official had known about them.
I expressed my commitment to proceed in whatever fashion the court and the
claimant’s lawyer thought best, given the extraordinary circumstances,

I can still recall the silence that followed my short remarks. It was
palpable and tense. After some time, the lawyer representing the claimant
spoke. “Iam deeply troubled by this announcement,” he began,

and I beg the Court’s indulgence to consider what is the best approach to take,

- under the circumstances. I suspect that an immediate suspension of the trial is
In order so that we be given an opportunity to review these newly-discovered
documents. After we have an opportunity to do so, I will be in a better
position to advise the court on how I think we should proceed.

He then turned and looked directly at me.

I want to add, however, that I do not doubt for a minute that Mr. Hoffman was
as taken aback by this announcement as T have been, Throughout my dealings
with him, T can say without qualification that he has always acted
professionally and with the highest degree of integrity. We have not always
agreed about a1l things in this case, but I am certain that if he had known about
these missing records beforehand, he would never have kept it secret. T am not
as confident about the integrity of his client, but this should cast no black mark
on his record.

As I reflect on the moral of the story, lTam reminded of my childhood Jittle
league experience. I was never a very good baseball player. When I found
myself’ at bat (which was rare, since that necessitated having me occupy right
field, which I did far less adeptly than oceupying the right side of the dugout
bench), I would often shut my eyes just before the pitcher’s release. At times,
I liken the experience of being a lawyer to standing there in the batter's box,
unprotected and blind. More often than not, we do not see the pitch coming. It
whizzes by, and the hot wind trailing behind sends a surge of adrenaline
through the body, but it is already too late, The collision either has happened
or it has not. Even if we manage to keep our eyes open, unexpected
occurrences in our work, as in life, are inevitable.

One of the lessons I take away from my experience in this case is that we
ought to act honorably not solely because it is the honorable and right thing to
do. We ought to act honorably, as well, precisely becanse it is not possible to
foresee all difficulties we will face in the future. If this sounds pretextual, it is
not intended in that way, I did not treat my opposing counsel with respect
because I anticipated problems would arise later in the case, and I certainly did
not work at building a reputation as a lawyer whose word could be relied upon
because I thought I might need to cash in down the road. But knowing that
reputation matters—that for a lawyer it is often all that matters—can serve as a
powerful reminder that even if there is no way to insure against all unforeseen
occurrences, it is still prudent to try, in the main, to fortify ourselves in
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 advance. We are still going to get hit, of course, though probably not as
: frequently, and the resulting damage may often be sustainable.

CONCLUSION

One of my intellectual heroes, Karl Llewellyn, once spoke to his owﬁ class
. of students at Columbia, exhorting them to rise to the cha]lenges they would
" face in law school and beyond:

What I am trying to write in fire on the wall is that the task before you is
" immense, is overwhelming, and that the official courses of the school are not
enough to compzilss it. “TEKEL: thou art weighed in the balance and found
wanting.” To do the work is not: to do the classes. Rather must you immerse
yourself for all your hours in the law. Eat law, talk law, think law, drink law,
" babble of law and judgments in your sleep. Pickle yourselves in the law—it is
‘your only hope. 1 .

A The effort required of you is great, but there i is no other way around it.
This is how it must be with your education and training. I can provide a
‘suitable and encouraging forum in which learning can take place. I can create
an environment that is conducive to rigorous thinking and study; but I cannot
do it for you. As Llewellyn put it, “[W]e do not teach—you learn.”®® At the
end of the day, when this course is over, and you have graduated from this
place and entered the world as lawyers, you will be on your own.” Still, take
comfort: the work you have done here and the habits you form as students can
carry you a great way. The question is only whether we have provided a

- brilliant space in which you rnay thrive, and whether, then, you will make the

* commitment to do so.

19, LrEWELLYN, supranote 13, at 110.
20. Id. at109.
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The US. Legal System: A Short Description

Federal Judicial Center '

The U.S, Constitution establishes a federal system of government, The constitution glves
specific pawers to the federal (national) government. All power not delegated to the fed-
eral government remains with the states. Each of the 50 states has its own staté constitu-
tion, governmental structure, legal codes; and judiciary, -

The US. Constitution establishes the judicial branch of the federal government and
specifies the authority of the federal courts. Federal courts have exclusive jurisdiction only
over certain types of cases, such as cases involving federal laws, controversies between
states, and cases involving foreign governments, In certain other areas federal courts shate
jurisdiction with state courts. For example, both federal and state courts may decide cases
involving parties who live in different states. State courts have exclustve jurisdiction over
the vast majority of cases,

Parties have a right to trial by jury in all criminal and most civil cases. A jury usually
.cousists of apanel of 12 citizens who Irear the eviderice wiid Hpply the lavr stafed by the
judge to reach a decision based ou the facts as the jury has deterinined them from the
evidence at trial. However, most legal disputes in the United States are resolved before a
case reaches a Jury. They are resolved by legal motion or settlement, not by trial.

STRUCTURE OF THE FEDERAL COURT SYSTEM

The US. Constitution establishes the U.S. Supreme Court and gives Congress the authority
to establish the lower federal courts. Congress has established two levels of federal courts
below the Supreme Court: the U.S. district courts and the U, clreuiz courts of appeals,
U.S. district courts are the courts of first instance in the federal system. There are g4
such distedet courts throughout the nation. At least one district court is located in each
state. District judges sit individually to hear :
cases. In addition to district judges, bank~
ruptcy judges (who hear only bankruptcy
cases) and magistrate judges (who perform f \
many judicial dutfes under the general su-
pervision of district judges) are located
within the disttict courts. U.S. circuit courts 1‘ T

Supreme Court

Courts of Appeals Federal Ciroult

iﬂﬁm’hm\

of appeals are on the next level. There are Dlstrict Cotets Coutt of Intermational
12 of these regional intermediate appel- Trade, Claims Court, and
late courts located in different parts of the Court of Veterans Appeals
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country. Panels of three judges hear appeals from the district courts, A party to a case may
appeal as a matter of right to the circult court of appeals {except that the government has
no right of appeal in a ciminal case if the verdict is “not guilty”) These reglonal circuit
courts also hear appeals from decisions of federal administrative agencles. One non-re-
glonal circuit court (the Federal Circuit) hears appeals in speclalized cases such as cases
involving patent laws and claims against the faderal government, '

At the top of the federal court system is the US, Supreme Coutt, made up of nine
Justices who sit together to hear cases. At its discretion, the U.S. Supreme Court may hear
appeals from the federal circuit courts of appeals as well as the highest state courts if the
appeal involves the US. Constitution or federal law,

STRUCTURE OF STATE COURT SYSTEMS

The structure of state court systems varies from state to state. Each state court system has
unique features; however, some generalizations can be made, Most states have courts of
limited jurisdiction presided over by a single judge who hears minor civil and criminal
cases. States also have general jurisdiction tral courts that are presided over by a single
judge. These trial courts are usually called cireult courts or supetior courts and hear major
-ctvil and criminal cases. Some states have specialized courts that hear only certaln kinds
of cases such as traffic or family law cases.

All states have a highest conrt, usually called 2 state supreme court, that serves as an
appellate court. Many states also have an intermediate appellate court called a court of
appeals that hears appeals from the trial court, A party in a case generally has one right of
appeal.

COURT ADMINISTRATION

The judicial branches of the federal and state governments are sepatate from the legisla-
tive and executive branches, To Insure judicial independence, the judicial branches of the
federal and state governments control the administration of the vourts. Court administra-
tion includes managing court budgets, prescribing rules of trial and appellate procedure,
reviewing judicial disdpline matters, offeting continuing educational programs for judges,
and studying court performance,

In the federal judiciary, the Judicial Conference of the United States, made up of 27
members (the Chief Justice of the United States and 26 judges from each geographic re-
gion of the United States) has overall administrative responsibility for the courts and has
primary authority to make policy regarding the operation of the judicial branch of the
government. The Judicial Conference is assisted by a large number of committees made
up of feders! judges (and sometimes also state court judges and attorneys) who study
different parts of the federal court system and make recommendations. An important re-
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sponsibility of the Judicial Conference isto recommend changes in the rules of procedure
used by all federal courts. '

Congress has created three administrative agencles within the judicial branch. The
Administrative Office of the US. Courts manages the day-to-day operations of the caurts,
Including such matters as payroll, equipment, and supplies. The Federal Judicial Center

“conducts educational and training programs for judges and court petsonnel and does
research in the felds of court opetations and administration. The US, Sentencing Com-
mission develops advisory guidelines for fecleral judges in imposing criminal sentences.

In mast state court systems, the state supreme court has overall administrative authority
over the court system. It i assisted by an administrative office. The chief justice of the
state supreme court usually appoints the divector of the state court administrative office.

JUD GES

Justices of the US. Supreme Court and drcuit and district judges are appolnted by the
President of the United States if approved by a majority vote of the US. Senate. These
justices and judges serve “during good behavior"— in effect, a life term, Presidents usu-
ally nominate persons to be judges who are members of their own political party. Persons
appointed are usually distinguished lawyers, law professors, or lower federal court or
state court judges. Once these judges are sppainted their salaries cannot be reduced. Fed-
eral judges may only be removed from office through an impeachment process in which
charges are made by the House of Representatives and a trial is conducted by the Senate.
In the entire histary of the United States, only a few judges have been impeached and
those removed were found to have committed serious misconduct. These protections allow
federal judges to exercise independent judgment without political or outside interference
or influence.

The methods of selecting state judges vary from state to state and are often different
within a state, depending on the type of court. The most common selection systerns are by
commission homination and by popular election. In the commission nomination system,
judges are appointed by the governor (the state’s chief executive) who must choose from a
list of candidates selected by an independent commission made up of lawyers, legislators,
lay citizens, and sometimes judges. In many states judges are selected by popular election.
These electlons may be partisan or non-partisan. Candidates for judicial appointment or
election must meet certain qualifications, such as being a practicing lawyer for a certain
ntmber of years. With very few exceprions, state judges setve specified, renewable terms,
All states have procedures governing judicial conduct, discipline, and removal.

In both the federal and state systems, judicial candidates are almost always lawyets
with many years of experience. There is no specific course of training for judges and no
examination. Some states require judges toattend continuing education programs to learn
about developments in the law. Both the federal and state court systems offer beginning
and continuing education programs for judges,
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PROSECUTORS

Frosectitors in the federal system are part of the U.S, Department of Justice in the execu-
tive branch, The Attorney General of the United States, who heads the Department of
Justice, is appolnted by the President with Senate confirmation. The chief prosecutors in
the federal court districts are called U.S, attorneys and are also appointed by the President
with Senate confirmation. Within the Depactment of Justice is the Federal Burean of In-
vestigation, which investigates crimes against the United States,

Each state also has an attorney general in the state executive branch who is usually
elected by the citizens of that state, There are also prosecutots in different regions of
the state, called state’s attorneys ot district attorneys. These prosecutors are also usually
elected.

LAWYERS

The US. legal system uses the adversaril process, Lawyers are essential to this process
Lawyers are responsible for presenting thelr clients’ evidence and legal arguments to the
court, Based on the lawyers' presentations, a trial judge or jucy determines the facts and
applies the law to reach a decision before judgment is eptered. R .

Individuals are free to represent thetnselves in American courts, bt lawyets are often
necessary to present cases effectively. An individual who cannot afford to hire a lawyer
may atterpt to obtain one through a local legal aid soclety. Persons accused of crimes
who cannot afford a lawyer are represented by a court-appointed attorney or by federal or
state public defender offices.

American lawyers are licensed by the individual states in which they practice law. There
is no national authority that licenses lawyers. Most states require applicants to hold a law
degree {Juris Doctor) from an accredited law school. An Americatt law degree is a post-
graduste degree awarded at the end of a three-year course of study. {Normally individuals
complete four years of college/university hefore attending law school). Also, most states
require that applicants for = license to practice law pass a written bar examination and
meet certain standards of character. Some states allow lawyers to become bar members
based on membership in another state's bar. All states provide for out-of-state lawyers to
practice in the state in a particular case under certain conditions, Lawyers can engage in
any kind of practice, Although there is no formal distinction among types of legal prac-
tice, there Is much informal specialization.
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World-Wide Volkswagen v. ‘Woodson — The Rest of the Story
72NEs, L. Rev. 1122 (1593)
By Charlss W. Adams™

X4

I. THE AccmorNy

Lloyd Holl new he had a sedovs drinking problent. Ever sinca bis ratirement from the Navy two -

years béfore, it seemed s though he necded to pet a Iittle high, orbetter, every duy, After getting off work
oo Septeraber 21, 1977, in Bemyville, Arkansas, T loyd was on his way Io visit his plder sister o Dkarche,
Oklzhomd. Next ta the bottls of im Beam ou the front seat was a loaded 22 Magoom pisto] for shooting
Jark rabbits en his gister's farm. Lloyd was divizg & 1571 Ford Toring he had bought fust the week
beforz, paying §500 down. It had a Jarge V-8 engine, good tires and brakes, and was 3 perfect waring
tondition. -

As he drave along, Lloyd ok shots from the bomtle of baurbon. After passing throngh Tnlsa
arpund nightfall, he relaxed as Be got on the Tomer Tampike that moas to Oklzhoma City. He was not in
any paricular horry to get to bis slster's placs, znd he wag not paying attembon to his spesd, Leter he
assnmed be must have been driving too fast on acconnt of the Honor, Lloyd did nok notice the small car
ahead of him until he was nearly on tap of it By the time he managed o hit his brakes, it was toe lats o
avoid thevar, Hig Torino slammed intn the ather ear, a livds off center on the driver's side, Lioyd saw the
sma]l ear continne down the road for a faw seconds after the collision, coma Lo 3 stop, and then ceteh po
fire. Lioyd polled over and watched the small ear horn, but he did not get oot of his Todno, He no teed
that the needle on his speedometer was Jammed at seventy-five miles per hone,

Harry Robinson suffered from ardiitls. Dufing the Img winters i Massena, New York, a emal
town oo the St Lawredes Seaway next to Capada, his ankles and kaees would swell up and bleed so
badly that he had fo stay In bed for two or thres months at a Hme, His doctor had told Him he needed
dry, warmer climats, 2nd 50 he eod Hs wie, Bay, had sold their restanrant and wers moving to Tacsen,

‘Arzans, with their three children. Kuy was doving the 1976 Andi 100 1.8 that she and Harry had
purchased new the year befors from Seaway Volkswajgen In Massend. Their danghter, Eva, aga thirtesn,
and oldest som, Sam, sixteen, rode with ber. Hary had tented 2 TEHand troek: for the frrmiturs, and he aad
their other son, Siduey, ags fiftzen, were fding in the truck ahout Bty yards ahead of the Andi. .«

S was fu B front scal of the Aud, s=d ke was the fct to sez the sppaching headTights
throngh the rear window. Sam yelled la s mother that the car bebind was going to hit them, and as Xay
locked in her rearview mirror, the Tarino crashed int the back of the Andi. Sam saw the fire start 5o the
area. over the rear s=at fght affer thay were hit. Kay took her foot off the gas pedal and palled the car off
to the side of the road mmd putit i park. The firs covered the avea shove the rear seat and was spewing
out gray soofy smoke, The blaze spread quickly over the rear seat, and the inside of the cer got hat
repidly. Sam, and Kay both tred to open their front doors but coald not open either of them eyen though
the doors wezs ot lacksd. Somchow they had heen jammed shat by the collision. Sam and Kay tried the
rear doors, bot they vrere jammed, too, Eva jumped from the back ity the Font seat. By that ims flames
were shooting out of the space where the seat back and the bottom rushion met in the rear seat. ATl the
windows wers rolled =p, except for the sids vent on Kay's side, =nd none of them wonld opedt either, Kay,
Eva, and Sam were trapped. .

By the tirce they tried to open all the doors and windows, the fire had spread to the font of t
car. Kay lay down on the front seat and bried to kick out the side window, but conld not. The car was full
of smoke and she conld not see anything, Sam tded desperatzly to hrnak the window with Ks fist. Kay
heard people moving outsids the car, but she could not sae them., She heard Eva's hate catch on fr; it

° @ Uniegsity of Nebruska Law Revisw, Reprinted with permisdon,
" Charles W, Adams is a Professor of Law at the Undversicy of Tolsz Uabege of Law, -
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sommded I%e2 a torch, Hany Robinson naticed ths Andi's Beadlights moving back and forth in the sid
mizors of the U-Hanl truck His son, Sidnny, Inoked dur the xight mirror and saw the flames ignite, ¥,
said, “That's Mama’s can” a3d Hay pulled over znd got out of the cab, The And Was moving towan
them sliding sideways, and fire 228 smoke wers coming out of the bnk. The Andi came to & stop any
rolled backwards outo the grass by the side of the road, Thie to his arthritls, Harry was only able to hobkl
towsrd the cdr aad Sidney reached it Brsh, Harry tefed to opan the doors on the ddver's side, and ther
moved azound the car to try the doars on the other side, When he reached the pussenger side, te pem
window blew out, and the frz seemerd to arapt ab the back of the ear, Hary cvuld see his family
straggling faside, Sam appeared to be banglug his head against the window, tying to bredk pat
Meanwhile, Sidney was pounding on the outside of the windshield with hs st Fust when it seemed thay
Ky, Bva, md Sam would never get out of the car alive, a hem came ta their reseme,

Mikes Miller Grstnoticad the Ford Tofno whan he passed fton the dght Axhe looked over at he
chriver, Mike conld tel] he was dronk At a corve farther dosn the highway, the Taro nearly came i 2
stop and nearly went off the road, but it got back o the highway, practically rmning over some banels
beside the road. Then it picked np speed and passed Mike, A shart Sme Jater Miks saw a ball of fire, He
immediately stopped and ran over to the burning Andi, leaving his car door open and the sngine romming,
As he ran, he thought periaps he should haye ddven back to the tollgate at the eatanee tn the Tomer
Turapite bo report the accident instead of trying o halp the peopls in the buruing caz Mmseli.

By the time Mike reached the Avdi, the passenger compartment was engiifed in flames and flled
wAth smoke, All he rould see fnsids were twey dark figures ymoving sround, but ha rowld hear prople by the
car sereaming and banging on the windows, Sidney was not doing any good beating on the sindshield
with his fist, so Mike prshed bim aside and Yeked'at the windshisld, As it staged lo raveln, he gave it
another push Bnd knocked a big hole fhrough the windshield on the passenger side,

The fire was g0 fntense by now that it looksd as if thers weee 2 Hamefirower in tha back of the
car with the blazs swirling around and concentratzd on the ddver's sida, As Hames rrded sronmd the hole
that Mike hed made in the windshiald, two arms appeared. Mike reached dawn to greb Sam's arms dhove
the eTbdws, bt bike's hasids slipped off the Butniig flesh. He frabbed Sam agab, this e by the wrists,
and pullzd his head and shoulders throngh the hole. ‘While Mike dragged Sam off the hood of the car,
another man ou the scene, Etzel Wamer, polled Eva theaugh tha hala.

The fire continned to bom firdoosly, and Mike conld not ses anyane else throngh the vhick black
smoke in e car, Then he heard Harry yell, “Get my wits out of there, Rike looked firough the hols and
a hand suddenly appeared reaching throngh the smoke and Hames, Kay had felt Sam and Eva ga out of
the car, and when nobody reached in for ber, she Hgared that she most be on the srung 5ide, She maved
over to the other side of the car and stack her hand out Miks grabbed her wrist and palled as hard as he
conld. Luckily, Eay weighed only 98 ponuds, and she praccally flew through the hole and out of the
inferno,

Mk helped the thres vicms move away from the buming car, Afier t2%ing noly a couple of
steps, Mike heard & small explosion from inside the car, Mike did not Ingk back, but kept walkdng, ouly
faster, and be gat the three vicimy to lic down. Kay and Eva h2d been wearing palyestzr Hlovses, which
had melted and were stuck o their bodies.

The highway palol amived on the scene, then the fie department, and fnally . amwhudance.
Highway Patrol Trooper Spencer walked to the Ford Todno to question Lloyd Bull, who had & two-inch
gash o his Jower Lip, but was otherwise unbart. Since Mr, Hull was obvioosly drugy, Trooper Spescer
arrested him 2nd took him to the hospital to have bis Bp sevn ug, 20d then o jall, where he rematned for
fourtezn days. , .

Kay, Sam, and Eva Robinson all rzoetved severs bums. Sam soffered first and second degres
burms en hiv face, neek, npper back, and arms, A nosisi] was burped, and he had 2 dezp sear om his dght
cheek, and kelofd scars on his chin, amms, and hands. Beranse she had been fn the burning £az Ioager,
Eva's injures were more serious, She suffeced third degree bums on her neck, shoalders, and amms, Her
voczl chodls were bumed, and she reguired skin grefts ou ber back, shoulders, and right hand.
Formuataly, thongh, Eva had covered her face, and it h2d net been bumed as badly as it otherwise right
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have been. Both Sam and Eva were hospitalized for six weels i Talsa, and spent many months
undergoing physical thecapy and recomstroctve surgery,

Since Kay Robinson had been trapped in the buraing car the longest, het bums were the mogt
horible of all. She had butms on forty-eight percent of her body — thitty-five percent of which were third
degres. Ky was in the fntemsive care it for seventy-seven days and was hospitalized in Tulsa for
another several months. She mmderwent thivty-four operations, all but two of which wore wnder Eeneral

" mnesthetic, for skin grafts and other meanstctive sorgery, Most of her fingers were ampntatad, and she
had gevers Scaming over the enfire wpper part of her body. Eva and Bay also suffered severs
psychological tranma both from, the ordeal and fiom their parmanent disfigurement. :

With his wife and children hospitalized, Hary Robinsou began the process of secking redress for
thelr injuzries. The effort wis to conthme for' more than ffteen years in state md federa] tdal eongs 1
Oklshoma, #- federal toal court In Arizona, the Oklahoma Supreme Court, fhe United Stats Conrt of
Appeals for the Tenth Circuit, and the United States Supreme: Conrt, Along the way the 1itigation, wonld
produce 2 Jandmark Supreme Conrt decision in the area of personal judsdiction, World-Wids Voleswagan
Corporation v. Woodson. )

Hauy Robinson first retained & Tolsa atiomey named Charles Whitthook who hmught in the
Tulsa 1aw firm of Greer 2nd Greer, headed by two brothers wha had spectalized n personal fojury
Iitigation for many years. Jefferson Greer was the Iead atforney, but his younger brother Frank devoted, 2
significant amount of his time to the rase as well Mr. Gresr was a prominent member of the perstmal
injnry plantiffs’ bar, having served as President of the Oklahoma Trial Lawyers Association i1 1966 and
as a Governor of The Association of Tral Lawy=rs of America in 1077, Hehad more than twenty years of
experience trying personal injury cases and had hazdled some of the caiest prodncts Hablity cases in
Oklahoma.

Lioyd Holl was an obyions defendant, but he had no lability fnsurance, and eonsequently any
judgment the Robinsons conld obtein against him would be tmeolectble, To obhin an enforcesbls
Judgment, the Robinsons would have to sue the mamfecturer of tha Andion z produets Hability claim, To
prevall, they would need tn establish that the Andi was defective and that itx defects had cansed ther
injudes. . .
= At the S of the Roblosonst aesident, the law of prodocts Lability was undergoing fimdarneats)
change iu Oklahomea. Pror to 1574, a manufacturer's Habilivy roder Oklahoma law for fnjudes cansed by
a defectiye product coudd be based upon ane of doly two theodes: neglizence, or brach of express ar
implied warrznties of the manufactrer. In 1974, the O¥lahoma Supreme Court adopted 2 rale of stiet
Hability for manufactursrs for defects in thelr products in Rirkfand v, General Motors Corporaion,
relying ou scction 402A of the Restatzment (Sacond) of Torts, Thus, 3 the Robinsons conld establish that
the Andi was defective, its manufartner would be stiefly Yiable for thelr injudes, mpardless of
neglhigence,

The dallar amaunts of jury verdicts in personal injury cases had been incrasing dramatically
during the 1970s. In Febroary 1578, 1 Califorsda jury retimed & verdict for$128.5 million i Grimshaw v,
Ford Motor Company. There wers & number of similaviies between the Grimshaw, case and the
Robinson's case against the manufacturer of the Audi. In Grimehaw, the gas tank of s 1972 Ford Pinto
exploded when the Pinto was “rear-cnded” while stalled on & fiszsvay. The deiver died a3 2 result of the
fire, and Richard Grimshasw, a thineen-year-old passzoger, suffercd saver bums on bis face and entiee
body, It was evident that thers was the poteatial for the Robinsons to recover a substagtial, pethaps malti-
million dollar yerdict. The extent of their injuries, the pain md sufFering, and the psyehological trawma
wonld surely win a jury's sympathy. On the other hand, the Oklahoma law of products ahikity was in its
early stages of development, and there were a number of msetled legad fssues. The mial would be
comyflicated by the need for testimeny by sxpers in antormotive sngluzedng mmd safety, as well as the
nsoal medical experts and experts on damages, Moreover, the German mite mannfactnrers had earned a
reputation for being partdenlaly ageressive defeadants, Whils Mr, Graer realized at the dutset that the
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case would be difficult to &y, he could not have antidpated the exteat of the obstacles he would
goconntzr. .

An aspect of the Robiesons' £ase that Mr. Greer immedintely recognized 25 significant was the
fact that the accident had occured just a fv miles outside of Tulsa County in Creek County, Dklahomsa,
making veane proper in Creek County, An ofl boom had come to Creck County at the um of the cenmry,
but had ended shoztly after World War I, and it had bean an especially depressed amea during the 1930¢,
By tha 1970, Creek Comnty was a blus-collar community that had hacome kunwn to personal ijory
lawyers throughout the state s being paricularly sympethefic to personal injury plamfffs. Tha
attractiveness of Creck County as a plaintiffs venve was and is demunstrated by the numernns changs of
venuz cases that have priginated there My, Greer regarded Crek Conaty a3 oue of the best venres Iy
which to bty 2 personal Injory lawsuitin the United States. He rated it on & par with Dads Comty, Flodds,
ot Cook County, MEnois, both notofionsly highiverdict jorisdictions, and he estimated that 4 c2se in Croek
County was worth twice 2s munch as it wonld b in Tolea County,

Mr. Grer Jnew he needed to be propared for the defendmts' attempt bo defeat venne 1 Craek
Comty through removal of the case o the United States Distdct Coett for the Northern District of
Oklzhoma in Tulsa, n standacd defense stratery In cases mvolving nonresident defendants. Shee the
Robinsons had been citizens of New Yok, he would have o name defeadamts who wem also eitizens of
New York to destroy diversity of ctizenship and thersby block removal, After verifying that Seaway
Volkswagen, Inc., the car dealer from whom the Robiusons had purchased the Andi, was Incorporated §
and had its principal place of business in Now York, Mr. Geeer named Seaway Volkswagen 25 one af the
dafendants in the case, He also named World-Wide Volkswagen, Inc., the distibutor which supplied the
Andi to Seaway Vollswager, s znother defendant. World-Wids Voltswagen was also 2 ditizen of New
York, since it was Incorpomted thers. The ather defendant originally named & the case was Valkswagen
of Amesica, Inc., which bad imported the Andi from Germany and was a citizen of Naw Jeszy,

M. Greer filed separate petitions on behalf of sarh of the Robinsons in the Bristow Division of
the Distret Court of Cresk County on QOctober 18, 1977, Tha Presiding Tndge was Chades 8. Woodson,
Each of the petitions alleged a singl= eause of action for products Hahility based on defects in the design
and location of the Andi's gas tank. :

Om May 23, 15978, Mr. Greer filed amended petiions i which he added Volkswagenwerk
Alfiengesellschalt (Volswagea of Germany) as a defendant Af the trac Mr, Greer understond thas
Volkswagen of Gamany had manafactored the Audi. He later was informed throngh a ronversation with
defense counsel and in rospanses to his interrogatordes that the mamfactarer of the Andi was Andi NS
Anta Unipn Aktengesellschaft (Andi NSU). Accordingly, on Tume 14, 1978, he obtalned 20 order
sohstitating Audi NSU for Volkswagen of Gemmany as the defendant manufactarer. The torrect identiny
of the Andi's manufachirer would later become 2 concdal Issns 3n the tase,

Volkswagen of Germany, Volcswagen of Amerdcs, and Andi NSU wers affiliazd compaiss,
and all were mpresented i the United States by the prestigions Wall Street law firm of Herzfeld wnd
Rubin. Rhodes, Hieronymus, Holloway aad Wilson, a Trlsa law fon specialidng in isprnce defense,
was retained vy local connsel Bert Topes; # senior partner a2 Rhodas, Hieronymons, took chacge of the
case iu Tolsa Separatz connsel wer needed for the ather defendants, “Wodd-Wide and 8 cEwRy
Volkswagen, and Mr. Tones recommended Tulsa lawyers Mike Barkley and Dan Rogers, respectively, to
represent them,

Mixz Barkley was twenty~nine years old at the Hme, aod he had recently set up his own nffice.
Before that, be had bezn an assaciate for several yaas at Rogers, Rogers and Jones, an insemance defense
firm I which Den Rogers was 2 named partner. Having been on his own for anly a shont while, Mike was

thrilled to get the call from Mr. Jones conceming the case, sod he was sager to defend s new clent,
World-Wide Volkswagen.

Voleswagen of Amedea, World-Wide, end Seaway Volkswagen each filed special appearancas to
contest urisdiction in Oklahoma and venue in Cresk Counly, and after a bearing on December 21, 1977,
Judge Woodson bvernled their special appearances. Haxy Robinson's deposition was biken onm
Drecercher 30, mnd the defendants leamed that prior o the aceident he and Kaf Robinson had sold their
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home and business in New York and had aleeady pwchased a new home in Adzona. Oa Taanary 5, 1978,
the dnfcndantsjcincd_ in a petitioa for removal o the United States District Conrt for the Northe District
of Oklahoma, claiming that the Robinsons were no longer citizens of New York, aad consequently,
Tederal subject-matter jurisdiction existed based on diversity of citizenship.

» M. Greer responded with 2 motion to remand in which he contended that although the Robinsons
were in the process of changing thelr citizanship, they did not become cifizens of Arizoma notil ardving

there afier their release from the hospital i1 Tolsa. He argued that when their petition was fled in Creek: |

County, the Robinsons wexe still eitizens of New York, ke World-Wide Volkswagen snd Seaway, and
thas there could be no federal subject-matter jurisdiction based on diversity of citizenship,

_ .. [section on removal edited out]

IIL. Ter BATTUE OVER JURISDICTION
Since removal had not besn successiul], Wodd-Wide Volkswagen's only way to avold ksl in
Creele County was by establishing that Oklahoma lacked personal jomisdiction over the company. On
Tamyary 5, 1978, the same day the defendants had filed the petition for removal, Wodd-Wids Volkswagen.
and Scawzy Volkswagen had fled separate motiops for Jodgs Woodson fo recomsider his order
pvermaling thair special apprarances, No sction had been taten oo the motions to reconsider while the
case was in federal coort, but once it was remended to Creek Commty, Miks Barkley had the motions set
for rehearing. . .. .
© In 1978, Oklzhoma had two long-zmm JudscHetion stamtas that pepmitied fis conrts to exereisa
jursdiction over nomyesident defendants, sections 187 mmd 170103 of title 12 of the Oklahorma Statates,
Section 187 had been adapted in 1963 and was based on the Nlinols long son statutz, Althongh section
187 anthorized the assertinn of persondd jurisdicHon pver nooresidents with rmspect to canses of zct{on
erising fromt = variety .of acts, none of these appliad to Wodd-Wide Volkswagen, Section 170103 had
been adopted in 1965 'ms & part of the Uniform Iuterstats and Intemations) Procedors Act It was
somewhat broader than section 187 and anthorizzd the exarcise of personal jorisdiction over 2 nowresident
defrndant 28 ty cances of action arfsng from either of the following:

{(3) canstng temdoos injury in this statz by =n act or ormission o fhis state;

{d) censing tortions injiry i this state by an act or owdssion oulside (s moe B Ly ammesiden
wgolady does or solicits business or engages In zuy other pecsistent cowse of condnct, o
dezives substantial reveme from poods nsed or consmmed or services rzodered, in this state,

The Robinsons' injuries had oceomed in Oklahoma, bot the acts or omissions of Wodd-Wide
Volkswagen that were alleged to have cansed the injurics would appear to hava been in New Yok, mther
than Otlahoma. Moreover, Wordd-Wide Volkswagen's dishibution franchise was Hmiled to Comecticut,
New York, and New Jerszy, and it neither condoeted business in O¥%lahoma nor derdved any reveme from
the stats, Thos, there seemed ta be a shong bads for arguing that Wodd-Wide Volkswagrn wey ot
stibject to personal Jurisdiction onder Odlaherna's long-arm statntes, On the other band, only two yoars
beforz, the O¥lzhoms Supreme Cowt had beld that ssction 170103 anthovzed the assetion of
jurisdicion over Volkswagen of Amerdca and a Voltswagen distdbutnr fn Texas In auother products
Hability ease. ’

[Atomey Claire] Eagan argued to Jodge Woodson that Ollehoma did not have personzl
jurlsdiction over ber clisnt woder section 1701.03, because World-Wide Volkswagen did not sell any
automobiles in Oklahoma. In addition, she maintained that constraing section 1701.03 to extznd persomnal
jusisdiction over World-Wide Valkswagen would violate the Duc Proeess Clause of the Fourteenth
Ammdment to the United States Constitntion. Judge Woodson advised the inexperenced lawyer that the
Fourteenth Amendment did not carry much walght 3n Creek Coonly, aad the motion to recomsider was
denied.
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Ms. Eagen wes roady to abandon ber effort, but Mice Barkley was convigeed that Creek County
had na jursdiction over his clicnt. He told her o propare 2a application to assume orginal jurisdictian
and a petition for & writ of prohibition and file it with the Oklshoma Supreme Comtt. Although
Volkswagen of America and Audi NSU had also ohjected to jurisdiction at the tial cout level, they did
ot join o Wodd-Wide Voltswagen's petiion tn the O%lshoma Snpreme Cowtt. However, Seaway
Volkswagen, the aulo dealer, did join in the petition. Seaway Volkrwagen's Hability was besed oo its
having sold 2 defective product that World-Wids Voltswagen had supplicd, ind therefor, it was entidad
to indemmity from World-Wide Volkswagen. Moreover, a1 long as Seaway Voltswagen did not bikz a
pusition that was advarse to World-Wids Valkswagen, it wonld be entifled to Indemntfcation for its
attorney's fees, Consequently, World-Wide Volkswagen assumed primary rsponsibility for defending tha
case ngainst Seaway Volcswagen and itself, aud Seaway Volkswagen took 2 pazsive rols thronghout tha
litigation, jointng i &Yl of World-Wide Valkswagen's actions. :

The Oklhoma Sopreme Conrt pranted the application o assmme odginal jufsdictiod, bat 5t
dended the wiit of prohibition. M. Greet maintained before the Oahoma Supreme Cont fhat: jodsdietion |
existad onder both pargraphs (3) and (4} of section 1701.03, citing the inals Swprzme Coort's halding
fn Gray » American. Redietor & Standerd Sanitory Corporation. The Gmy case fnvolved am
interpretation of the provision in. the Nlinois long-am statabs that awthorized the assertion of jusdiction
arising from the *cammission of a single tort within this State* Reasoning that a tort was nat complata
wwifl & plimHff sustained an fmfory, the Hlinols Supreme Cowst decided that a defendant that had
manrfactared and sold & defective product in another stats committad & tort in Dlinols md was therefare
stbject to judsdiction there, becavss the plaintiffs injury resulfing fom the defert wis sustained in
" The Qfldhoma Supreme Court ruled that a similay interpratation of paagraph (3) would rendes
paragraph (4) ngatory, beranss it would make it impossible to have & torflous frjory i the stats ransed
by en et or orndssion entside the state, Navertheless, {theld thet paragraph {4) confared judsdiclon aver
World-Wide Voltswagen, betanse given the zet=dl valoe of the And, Wodd-Wide Volkswagen had
derived substantial revenne from the Robinsons' nse of the Andi in Oldahoma as well as Fom the sale of
pther sntomnbiles that . from -time-to -Hme would forzseeably-be -used-in -Dilzhoma; The Oklahoma -
" Bupreme Conrt explamed its holding as follows:

The product being gold and distdbuted by World-Wids md Seaway Vaoltswagm is by fts vexy
desiz and parpose so mobile that World-$ide md Scaway Volkswagen cag foreses i possibla
we in D¥lhome., This is especially troe of the distibintor, who has the exclnsive fight o disteibuls
such antomobile $n New Yok, New Jerszy and Connectient The evidenes presenied below
demonstratzd that goods sold and distdbnted by World-Wide and Seawsy Volkswagen vern teed
in the Stats of Oklaboma, aad muder the farks we believe it reasunable fo fofer, gven the ratsil
vilnz of the automotile, that World-Wide and Saway Velkswagen dedve substmtial feome
from antumobiles which from fime to ime ars nsed in the State of Oklahoma, This being the cass,
we hald thet rader the Facts preseated, the tial cotrt was Jostified fn concluding that Wodd-Wide
and Seaway Volkswagen derive substantial revesus from goods nsed or consnmed in this Swee,

As soont a8 the OXlahoma Supreme Court’s decision came daws, Mz, Batktley told M. Eagan ta
pack her bags becanse they were going to New Yook, M Barkley was still nat xeady 1o give up, end ha
wantzd to obtain anthorization from his elient to pelition the United States Suprerme Cout for certoras.

When Wr. Barkley and Ms. E4gan met with World-Wide Volkswagen's vorporals covmsel and jts
fnsurer in New York, both refused to suthorize them to incur any additional lagal expenses contesting the
Judisdietional issne. Their justification was that Wodd-Wids Volkswagen was mtitded to mderonifieation
against Volkswagen of Ameriea and Andi NSU for the samme reason that Seaway Volkawagen was entided
ta be indemmified by World-Wice Volkswagen. Since World-Wide Volkswagen was not willing to pay to
taka the case to the United States Supreme Court, My Ezgan thought the barle over jurisdiction wag

Hinally at an end.
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But Mr. Barkley took Ms. Eagan across the street to the offices of Herzfeld and Rubin, the law

firm represcating Volswagm of Amerea 2nd Audi NSU. Mr. Barkley explaned to the lawyers at 4
Herrfeld and Rubiz that if World-Wide aud Seaway Valkswagen were dismissed for Tack of persanz]
Judsdiction, Valksyagen of America and Andi NST eoald remove the eas: to federa] court md avaid a )
trial before a "plaintiff's jury” & Creek County, He managed to corrvinee ther that it was 3 fhelr clients’
interests tn underwrite the legal expenses of taldng the case to the Thitéd States Supreme Conrt,
puticularly since thelr clirats wer alwady obligated to indermify Wodd'Wide and Seaway
Volkgwagen's legal expenses. As a resnlt of Mike Bardey's meeting with Herzfeld sad Rabin,
Volswagen of Ameriea and Andi NSIT agreed 1o pay for ‘World-Wide Volkswagen's petition for
cerioracd. Tn addition, Herzfeld a1d Robin would participate in ths preparaiion of the briefs, aad 2 senior
parier of Herzfeld end Rubin, Heshert Rubin, wonld argne World-Wide Volkswagen's canse befors the
Sopreme Coutt instead of Miee Bziley, Hed the “npstream™ defindembs not paid World-Wide
Volkswagen's legal expenses, there would have besn no World-Wide Volkswagen Corp, v, Woudson
dacision by the Tndted Stetes Suprema Cout,

. The work begaz on the petition for certiorast. The weakest link i the O¥lahoma Supreme Conit's
opinion was its conclusion that World-Wide and Scaway Volkswagen derivad substzitial revenma from
the use of miomobiles in Oklahoma, stica &t Was Weely that no automabiles they had ever sold, asids
from the Robinsous' .Aodi, had been used I O¥lahoma, However, the Oklshoma Supreme Cooct is the
final anthordly on mmaiters of OXlshoma law, such a% the meaning of the phrse “derives substzatial
ryenue from goods msed . .. 0 this state” in section 1701.03(4). The only st the Tnited States
Supreme Conrt conld address was whether Oklihoma's exercise of jorisdiction over World-Wide ‘and
Seaway Voliswagen vidlated their rights to dus process of law mder the Faortzenth Amendment to the
United Stazes Constimtion.

i

SR,

The bref accompenying World-Wide znd Sezway Volowagen's pefifom far ceriorad
emphasized the Supreme Coml's thres most recent cases fn which it had raled $n favor bf defendants
contesting personal jusdsdiction. In Honson v, Denchla, the Suprerns Court fimst articolated the yols that
for & dafendant tn be subject to a state cports Jjorisdiction, thers most “be soms aet by which tha
defendant purposelully avails Iiself of the priv@logs of condurting notivifies withn fhe fornm State, thus
involing the benefits and protections of its Jaws.” The Supreme Court again cuaplayed this “parposeful
arailment” requirement to shike down state courts’ assextion of judsdiction over nonresident defeadants
in Shaffer v, Heltner and Eults v, Superior Cowrt, ind Warld-Wide zad Sezway Volkswagen urped it
application &1 their awn case. They peinted pat that the Robinsons wers responsible for the Andi's
entering O¥lzhoma, and argued that they shoold not be subject tn furisdiction in O¥lsbama becanss of *a
fortitons event precipitated by the wmilateral, voluntary act of the Robinsons i ddving throagh that
state.” World-Wide and Scaway Volkswagen further argued the mere fact it may have been Foresesable
that the Robinsons mmight dive to Oklshoma should not be enough to permit its courts o exercise

- jurisdiction over the companies; otherwise, any Jocal seller wonld becomte subject to suit in every stale
where & prychaser puight take 2 prodact. They contended that to provide 2 sufficient basis for jurdsdichon,
foreseeability had 1o be coupled with the *affiliating cirgumstances™ that the seller purposefully availed
itzelf of the benefits of the fomm siate, ;

Mr. Greer responded that World-Wide and Seaway Volkswagzen wers patts of 4 national network
of Andi dealers, fmcluding one located in Tuelsa on Routr 86, Consegoently, both World-Wida and
Seaway Volkswagen could reasonably anticipats thet purchasers of their sutomobiles world bavel to
Ollzhoma and require sarvicing there. He 2150 cited 2 number of cases p pholding judsdiction whem torts
committed in another stabe cesultzd in Infudes in the forom state, The Robinsons' biefin oppesition to the .
petion for certiorar] concluded with an appeal to the Sopreme Clourt that 7t not ratarn to the restrictive
judsdictional doctring of Pennayer v. Naff, which the Supreme Conrt had rejected twenty yours before,

The Supreme Conrt grants fewer then fve percent of the thousands of peitions for certiorar? that
are filed with it each year, The chances of having one's rase heard by the High Court are therefoce
ordinarily slim, but the likelihood that the Court wonld grant World-Wide Valkswagen's petition seemed
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especially remate, Not only had the Suprame Court heard fow cases imvolving personal furlsdiction ayer
the preceding two decades, but it had dended numsrous petilions for cartarar Presenting issues ghrilar o
thoge raised by World-Wide Volkswagen. , ’

Due aspectaf World-Widz Volkswagan's case, howeyer, distingnished it fioro tha others: it wis
the first petition for certiorar in a products Hability case whers the allegedly defective product had hezn
brought intn the forrm stats by & consumer, rather than by the mezmfactmrer tr a distibutor, This wonld
prove to be cmucial to the Supreme Cont?s decision that Oklahoma lacked Jndsdiction over World-vide
Volswaged, and Seaway. Another factor that may hava infinenced the Supreme Coust was the
caincidente} filing of an appezl in Rusk v, Savchik, a tase From Mimesata Involving &a Issue of quasi in
v judsdiction. The Supreme Conrt noted probable fodsdiction fn Rusk v, Savchuf on the tame day that
it granted Wotld-Wide and Seaway Volkawagen's pctiginn for ceriiorad, and ordered the o cases gut for

argument together,
World-¥ids and Seaway Volkswagen's batile over Jurlsdiction ended with the Supreme Conrt's
decision (WWYF v. Woodson, infra), which hes become a stapls of civil procedurs courses amd

casehaoks sinez 1980, But the batfle over fudsdiation was only 2 proliminary s¥rmish i fhe WaAnY Yoy
of Btigation that lxy thead for the parfias who remated i the case.,

e
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<= - Subsenuent History - - -
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On remand, case went to trial. Jury rendered verdict for D. That was sppealed & there was a second
trial, but ultimately, after 20 years of litigation, Robinsons recelved nothing.
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HOW EQUITY CONQUERED COMMON LAW: THE
FEDERAL RULES OF CIVIL, PROCEDURE IN HISTORICAL
PERSPECTIVE

STEPHEN N. Susrinf

SUue M e e e — 4 i e e

I Common Law, EQurry, AND THE FEDERAL RULES OF Crvi,
Procepure -

Much of the formal litigation in England historically took place in
a two-court system: “common law” or “law” courts, and “Chancery”
or “equity” courts.” Although they were complementary, law and eq-
uity courts each had a distinct procedural system, jurisprudence, and
outlook. The development of contemporary American civil procedure
cannot be understood without acknowledging these differences. The
more formalized common law procedure has been so ridiculed that we
tend to ignore its development to meet important needs, some of which
still endure, and that many of its underlying purposes still make sense.
Conversely, especially during this century, equity has been touted in
ways that obscure the underlying drawbacks to its use as the procedural
model.

A, Common Law Procedure

The law courts had three identifying characteristics: the writ or
formulary system, the jury, and single issue pleading.®* Each matured
in England between the thirteenth and sixteenth centuries and later
influenced legal development in America. Each represented a means of
confining and focusing disputes, rationalizing and organizing law, and
of applying rules in an orderly, consistent, and predictable manner.

* A rich variety of other courts also existed. Sez 3 W. Bracksrong, CoMmMenTA-
RIES ON THE LAWS OF ENGLAND 1047-89 (W. Lewis ed. 1898).

3 See 8. Mirsom, HISTORICAL FOUNDATIONS oF ‘THe CommoN Law 26-46
(1969). The three Central law courts were King’s Bench, Exchequer, and Common
Pleas. For a deseription of the courts, see #d, at 20-22; T. PLuckRNETT, A Concise
History or tHE Common Law 139-56 (5th ed. 1956).
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Subjects of the king, desirous of royal aid, would bring grievances
to the Chancellor, who served as the king’s secretary, adviser, and
agent. The Chancellor’s staff, the Chancery, sold writs, “royal order(s)
which authorized a court to hear a case and instructed a sheriff to se-
cure the attendance of the defendant”?® Clerks organized complaints
into categories, and particular writs came to be used for particular
types of oft-repeated complaints.*® Over time, “plaintiffs could not get
to the court without a chancery writ, and the formulae of the writs,
mostly composed in the thirteenth century to describe the claims then
commonly accepted, slowly became precedents which could not easily
be altered or added to0.*

The writs gradually began to carry with them notions of what
events would permit what result or remedy. Ultimately, an organized
body of what is now commonly called substantive law evolved from the
writs.*® Distinct procedural characteristics developed for different writs.
Each writ implied 2 wide range of procedural, remedial, and eviden-
tiary incidents, such as subject matter and personal jurisdiction, burden
of proof, and methods of execution®® The writ of novel disseisin, for
instance, was designed to provide for the rapid ejection of one who was
wrongfully on the plaintiff’s land. It was accompanied by more expedi-
tious procedures than the writ of right, which decided the ultimate is-
sue of ownership.®® The writ system also confined adjudication. The

= 8. MiLsoM, supra note 24, at 22,

#¢ See T'. PLUCKNETT, supro note 24, at 353-54.

27 8. MiLsom, supra note 24, at 25.

3% See F1. MamNE, DisSERTATIONS ON BARLY Law anp Custon 389 (1886)
(“So great is the ascendancy of the Law of Actions in the infancy of the Courts of
Justice, that substantive law has at first the look of being gradually secreted in the
interstices of procedure . . . ).

48 Sge F, MarrLanp, Equity A1so Tue ForMs oF AGTION AT CoMMon Law,
Two Courses oF LECTURES 296-98 (A. Chaytor & W. Whittaker eds, 1920).

30 Sez id. at 318-23. “Seisin® has a meaning similar to, but different from, posses-
sion. Feudalism renders dysfunctional our concepts of “possession,” “right.” or “title.
See 5. M1LsoM, supra note 24, at 103-05. Other examples of the common law attempt
to integrate substantive rights and methods for their enforcement can be seen in the
writs of covenant and replevin, In covenant, the requirement of a seal for proof proba-
bly improved the likelihood that only honest claims were pursued. See id, at 213. In
replevin, the distrainee (the plaintiff who says that his goods were wrongfully taken) is
entitled to immediate possession of the goods upon giving a “bond for the value of the
chattels, conditioned on his loss of the suit and Failure to return the chattels to the
defendant” S. Conn, Tre ComMon-Law FounpaTioN oF Civi, PROCEDURE 19
(1971); see F. MATTLAND, supra note 29, at 355. This, too, should discourage frivolous
sults, as well as self-help. For contemporary suggestions to integrate different areas of
substantive law with different procedures, see Landers, Of Legalizéd Blackmail and
Legalized Theft: Consumer Class Actions and the Substance-Procedure Dilemma, 47
5. CaL, L. Rev. 842, 900 (1974); Sander, Varieties of Disputs Processing, in The
Pounp CONFERENCE, supra note 6, at 65,
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obligation to choose only one writ at a time limited the scope of law
suits, as did rules severely restricting the joinder of plaintiffs and
defendants,3! '

Like the evolution of the writ, the development of the jury trial repre-
sented movement toward confinement, focus, rationality, and a legal
system of defined rules to regulate human conduct. Before the develop-
ment of the jury, parties at common law were tested before God
through ordeal, battle, or the swearing of “compurgators.”®* With the
inception of juries, disputants began telling their respective stories to
their peers, who determined which version was correct. Because human
beings (rather than God) were to hear and decide the case, an individ-
ual might have found it favorable to present facts that might have
changed the minds of the now-human dispute resolvers. Once the idea
emerged that a special set of eircumstances could necessitate a different
verdict, the seed of substantive law had been planted: specific facts
would trigger specific legal consequences. The Jury concept brought
with it, therefore, the idea of consistent and predictable law application
by human beings, rather than divine justice by mysterious means. It
now became logical for a trial to focus on proof relevant to those spe-
cific facts at issue that carry with them a legal consequence,®®

Common law also evolved as a technical pleading system designed
to resolve a single issue. When it became apparent that specific facts
should bring about specific legal results, it made sense to determine
whether the plaintiffs story, if true, would permit recovery and, if so,
what facts were in dispute. Assuming the defendant did not contest that
he was properly brought before the correct court, but still disputed the
case, the common law procedure permitted first a demurrer, and then
confession and avoidance, or traverse.® Under single issue pleading, the
parties pleaded back and forth until one side either demurred, resulting
in a legal issue, or traversed, resulting in a factual issue®

* See F. James, Jr. & G. Hazarn, Jr., Cvi. ProcEDURE 462 (3d ed. 1985)
[hereinafter F. James & G. Hazarp (3d)]; F. Marrranp, supra note 29, at 298-99,

1 See H. Lea, SurersTriton AND Force 252, 279 (3d ed 1878); T.
PLUCKNETT, supra note 24, at 114-18; C. ReMBAR, TuE Law OF THE LAND: THE
Evorurion oF Our LecaL SysTeM 186-87 {1980).

3 See S, MiLsoM, supra note 24, at 30-32; T. PLUCKNETT, supra note 24, at
124-30,

3 See 8. Conn, supra note 30, at 47; 'T. PLUCKNETT, supra note 24, at 409-10,
413-14,

28 See 1 J. Currry, TREATISE ON PLEADING 261-63 (1879); S. Conn, supira
note 30, at 46-48; T. PLucNETT, supra note 24, at 405-15; G. REMBAR, supra note
32, at 224-28. Ser generally . STEPHEN, A TREATISE ON THE Prmyorerrs o
Preapine v Crvin Actions: COMPRISING A SUMMARY VIEw oF THE WHOLE Pro-
CEEDINGS IN A SurT AT Law (1824) (discussing the “science” of pleading under the
common law system).
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Lawyers well into the nineteenth century on both sides of the At-
lantic viewed the “common law™ procedural system as comprising the
writ or form of action, the jury, and the technical pleading require-
ments that attempted to reduce cases to a single issue. This system be-
cane rigid ‘and rarefied.** Due to the countless pleading rules, 3 party
could easily lose on technical grounds®? Lawyers had to analogize to
known writs and use “fictions” because of the rigidity of some forms of
action.® Lawyers also found other ways around the common law rigid-
ities, such as asserting the common count and general denjals, which
made a mockery of the common law’s attempt to define, classify, and
clarify.®®

The common’ law procedural system, nonetheless, had its virtues.
The formality and confining nature of the writs and pleading rules per-
mitted judges, who were centralized in London, to attempt (and often
to succeed) in forging a consistent, rational body of Iaw, which provided
lawyers with analytical cubbyholes.*® The common law system, fur-
thermore, permitted increased participation by the lay community, If
the pleading resulted in the need for a factual determination, it could he
sent to the county where the parties resided. A judge from the Centra]
Court could easily carry the papers, reduced to a single issue, in his
satchel, and convene a jury at an “assize.”

The focusing of cases to a single issue also aided both judges and
lawyers in their effort to understand and apply the law, as well as
assisting lay jurors in resolving factual disputes. The use of known
writs, each with their own process, substance, and remedy, allowed the
integration of the ends sought and means used. The system presumably
achieved—or at least tried to achieve—some degree of predictability
about what legal consequences citizens could expect to flow from their
conduct. Comparing the traditional common law system to that of his
own day, Maitland (1850-1906) commented on the common law’s at-
tempt to control discretion: “Now-a-days all is regulated by general

8 See T. PLUCKNETT, sufra note 24, at 410.

37 See J. Counp, J. FRIEDENTHAL & A, MILLER, supra note 5, at 331; C. Rex-
BAR, supra note 32, at 225-31. On the number and subtlety of writs, see 1 F. Porrack
& F. MarTLAND, THE HISTORY oF ENGLISH Law 564-67 (2d ed., reissued 1968).

3 See, e.g, C. REMBAR, supra note 32, at 224,

* See J. Counn, J. FRIEDENTHAL & A. MILLER, supra note 5, at 338.39; .
MATTLAND, supra note 29, at 300-01; S. M1soM, supra note 24, at 247-52; G, ReM-
BAR, supra note 32, at 207-12; Bowen, Progress in the Administration of Justice Dur-
ing the Vigtorian Period, in 1 SeEcT ESSAYS IN ANGLO-AMERICAN LEGAL HISTORY
516, 520-21 (1907).

4® For an example of the relationship of writs and common law pleading to the
development of the legal profession, sce S, MiLsoM, supra note 24, at 28-42; T.
PrucNErT, supra note 24, at 216.17,
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rules with a wide discretion left in the Court. In the Middle Ages dis-
cretion is entirely excluded; all is to be fixed by iron ruless*

B. Bguity Procedure

By the early sixteenth century it was apparent that the common
law system was accompanied by a substantially different one called eq-
uity. Equity was administered by the Chancellor, as distinguished from
the three central common law courts with their common law Judges2
The contemporary English historian, Milsom, explains that one cannot
find the precise beginning of the Equity Court, for, in a sense, it had
been there all along.** As previously noted, although the writs had
started as individualized commands from the Chancellor, by the four-
teenth century several of the writs had become routinized Grieyants,
however, continued to petition the Chancellor for assistance in unusual
circumstances, such as where the petitioner was aged or ill, or his ad-
versary particularly influential®® Whereas the writ and single issue
common law system forced disputes into narrow cubbyholes, these peti-
tions to the Chancellor tended to tell more of the story behind a dis-
pute. Bills in equity were written to persuade the Chancellor to relieve
the petitioner from an alleged injustice that would result from rigorous
application of the common law.* The bill in equity became the proce-
dural vehicle for the exceptional case. The main staples of Chancery
jurisdiction became the broader and deeper reality behind appearances,
and the subtleties forbidden by the formalized writ, such as fraud, mis-
take, and fiduciary relationships.4”

The Equity Court became known as the Clourt of Conscience.
Like ecclesiastical courts, it operated directly on the defendant’s con-

1 F. MAITLAND, supra note 29, at 298,

“ Around 1523, Christopher St. Germain explored the relationship of equity to
the common law system in Dialogues Between a Doctor of Divinity and a Student of
the Common Law. For a discussion of this work and its impact, see 8, MiLsowm, supra
note 24, at 79-83; T. PLUCKNETT, supra note 24, at 279.80,

8 See 8. MiLsoM, supra note 24, at 74-87.

“ See supra notes 25-27 and accompanying text.

** Sez F. MATTLAND, supra note 29, at 4-5; S. Musos, supra note 24, at 74-75,
7.

** See F. MATTLAND, supra note 29, at 4-5; 8. Mitsom, supra note 24, at 74-79;
T. PLUCKNETT, supra note 24, at 688-89,

7 See ¥. MATTLAND, supra note 29, at 7-8. Maitland illustrates equity jurisdic-
tion with “an old rhymie”: * “These three give place in court of conscience/Fraud, acd-
dent, and breach of confidence.’ ® Id. at7. The idea that more formal legal rules should
be accompanied by a more discretionary approach in order to prevent injustice was not
new. On the Jewish notion of justice and mercy, see 10 ENGYCLOPEADIA Juparca 476,
476-T7 (1977). On the Greek notion of episikeia, cannoting “clemency, leniency, indul-
gence, or forgiveness,” see G. MGDOWELL, supra note 9, at 15.
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science.*® This had far-reaching repercussions. In a common law suit,
the self-interest of the parties was thought too great to permit them to
testify.** The Chancellor, however, compelled the defendant personally
to come before him to answer under oath each sentence of the peti-

tioner’s bill. ‘There were also questions attached. This was a-precursor -

to modern pretrial discovery.”® Equity did not take testimony in open
court, but relied on documents, such as the defendant’s answers to
questions,®

As the defendant was before the Chancellor to have his conscence
searched, the Chancellor could order him personally to perform or not
perform a specific act.” Such authority was necessary to enforce a
trust. If the defendant was found to be holding land in trust for an-
other, he could be compelled to give the use and profit of the property
to. the beneficiary.®® The ability to fashion specific relief, both to undo
past wrongs and to regulate future conduct, also distinguished equity
from the law courts, which in most instances awarded only money
damages.™
A The Chancellors were usually bishops, and so the term “con-
science” again became associated with equity.®® Notwithstanding the
writs and the common law that developed around the writs, the Chan-
cellor was expected to consider all of the circumstanees and interests of
all affected parties. He consequently was also to consider the larger
moral issues and questions of fairness.*® The equity system did not re-
volve around the search for a single issue. Multiple parties could, and
often had to, be joined.*” There was now a considerably larger litiga-

¥ See 5 W, HoLpswortH, A Fistory oF TaE CoMuMoN Law 216 (2nd ed.
1937); S. Mirsowm, supra note 24, at 81-82.

* See T. PLUCENETT, supra note 24, at 689,

% See F. James, Jr. & G. Hazawrp, Jr., Civie PROCEDURE 171-72 (24 ed.
1977) [hereinafter F. James & G. Hazarp (2d)).

5 See id.; C. REMBAR, supra note 32, at 208; Bowen, supra note 39, at 524-25,

53 Sez 5. MiLsom, supra note 24, at 81-82; T. PLUCKNETT, supre note 24, at
689. It is appropriate to use “he” for defendants because during this period women
were usually treated as incompetent to be parties to a suit. Sze F. Jamzs & G. Haz-
ARD (2d), supra note 50, at 415,

5 See C. REMBAR, supra note 32, at 296.

5 See L. FRIEDMAN, A HISTORY OF AMERICAN LAw 22 (1973); F. MATTLAND,
supra note 29, at 254-67; 8. MiLsoM, supra note 24, at 81-82; Bowen, supra note 39,
at 517-18,

®® See T. PLUCKNETT, supra note 24, at 685-86, who wrote: “{Tlhe ecclesiastical
chancellors were certainly not common lawyers, and it must have been a perfectly natu-
ral instinet, then as now, for a bishop when faced by a conflict between law and
morals, to decide upon lines of morality rather than technical law.”

: #¢ See 5. M1LSOM, supra note 24, at 79-81. Sixteenth century theorists recognized
“the appeal to the chancellor [as being] for the single [divine] justice, in circumstances
in which the human [common law] machinery was going to fail.” Id. at 80,

& Sez Bowen, supra note 39, at 516, 523-31 (“[IJt was a necessary maxim of the
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tion package. "This less individualized justice demanded and resulted in
more discretionary power lodged in a single Chancellor, who re-
solved—often in a most leisurely manner—issues both of law and
fact.*® The lay jury was normally excluded,® :

By the sixteenth century, the development of common law Juris-
prudence thus reflected a very different legal consciousness from equity.
Common law was the more confining, rigid, and predictable system;
equity was more flexible, discretionary, and individualized. Just as the
common law procedural rules and the growth of common law rights
were related, so too were the wide-open equity procedures related to
the scope of the Chancellor’s discretion and his ability to create new
legal principles. In equity, the Chancellor was required to look at more
parties, issues, documents, and potential remedies, but he was less
bound by precedent and was permitted to determine both questions of
facts and law.®® The equity approach distinctly differed from the writ-
dominated system. Judges were given more power by being released
from confinement to a single writ, a single form of action, and a single
issue, mor by being as bound by precedent; and they did not share
power with lay juries.®

In assessing the place of equity practice in the overall legal system,
it is critical to realize the extent to which the common law system oper-
ated as a brake. One could not turn to equity if there was an adequate
remedy at law.®? Equity grew interstitially, to fill in the gaps of sub-
stantive common law (such as the absence of law relating to trusts) and
to provide a broader array of remedies—specific performance, injunc-
tions, and accountings. Equity thus provided a “gloss” or “appendix”
to the more structured common law.%% An expansive equity practice de-
veloped as a necessary companion to common law.®*

Court of Chancery that all parties interested in the result must be parties to the suit™),

8 See 8. MiLsom, supra note 24, at 82-83 (%ltisa regular institution, but not
applying rules; rather it is using its discretion to disturb their effect.”).

The length of equitable proceedings was notorious. This aspect of equitable pro-
ceedings has been attributed to the court’s desire to effect complete rather than merely
substantial justice, as well as the self-interest of Chancery officials who profited from
lengt?y suits. See 1 W. HornsworTa, A History oF ENorisa Law 373.74 (3rd ed.
1944),

52 See 8. Conn, supra note 30, at 1.

* Se¢e C. REMBAR, supra note 32, at 275,

€ For summaries of the different approaches of law and equity, see L. Frizp-
MAN, suprra note 54, at 21-23; F. Jamss & G. Hazarp (3rd), supra note 31, at 11-14;
8. MiLsoM, supra note 24, at 74-83.

4 See R. Hucuzs, HANDBOOK OF JURISDICTION AND PROCEDURE v UNITED
Srates Courts 418-20 (24 ed, 1913).

* See F. MATTLAND, supra note 29, at 18-19.

* On oceasion, a new equity rule would become part of the law applied in the
commen law courts. Sez F, }AMES & G. Hazarp (3d), supra note 31, at 16; T.
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The disparities between law and equity were not always stark.
Not all common law declarations were incisive, and common law
pleading did not always isolate tidy issues; sometimes there was Jjoinder
of parties or issues. Conversely, equity often developed its own formal
rules of both substance and process.”® Tt is true, however, that when
looked at as a whole, the common law writ/single issue system took
seriously the importance of defining the case; integrating forms of ac-
tion with procedure and remedy; confining the size of disputes; and
articulating the legal and factual issues. In short, a goal of the common
law was predictability by identifying fact patierns that would have
clearly articulated consequences,

This Article will explore flaws in equity and law when we ex-
amine the evolution of procedure in America, It is important to note
here, however, that from the beginning, equity’s expansiveness led to
larger cases—and, consequently, more parties, issues, and documents,
more costs, and longer delays—than were custornary with common law
practice.” "This is not to minimize the problems associated with com-
mon law practice, or the need for a more flexible counterpart to the
common law, The point is that a less structured multiparty, multi-issue
practice has always had significant burdens.®”

PLUCKNETT, stupra note 24, at 689,

* For examples of permissible joinder of parties and forms of action at common
law, see F. JaMEs & G. Hazarp (2d), supra note 50, at 452.54, 463-64. Much of the
writing of the legal realists emphasized the discretion inherent in all Jjudging and dis-
pute resolution. See, 2.6., the Chapters on “Rule-Skepticism,” “Fact-Skepticism,” and
“The Prediction of Decisions” in W. RUMBLE, AMERIGAN LEGAL Reavsm: Sxeprr-
CisM, REFORM AND THE JuprciaL Procgss 48-182 (1968) (examining the realist
movement’s revolt against classical jurisprudence). See infra note 131 (on how equity
practice became complicated).

¢ Seq, e, 1 W. HoLpsworTs, supra note 58, at 425-28; C. ReMBAR, supra
note 32, at 298-303; R. WaLKsrR AND M. Warxer, THE EncLise LEGAL SysteM 31
(3rd ed. 1972); Bowen, supra note 39, at 524-97. One commentator has noted that
some of the problem in equity

no doubt, was due to a defect which equity never cured—the theory that
Chancery was a one-man court, which soon came to mean that a single
Chancellor was unable to keep up with the business of the cout, Not until
1913 do we find the appointment of a Vice-Chancellor.

'T. PLUCKNETT, supra note 24, at 689 (footnote omitted). For complaints about equity
in America, see infra notes 90-106 and accompanying text. .

7 Equity also became associated with monarchy and nondemocratic principles,
because of its inherent discretion, rejection of the lay jury, and dlashes with Parliament
and the Jaw courts. See F. James & G. Hazarp (3d), supra note 31, at 14-16. See
generally Dawson, Coke and Ellesmers Disinterred: The Attack on the Chancery in
1616, 36 JrvL. L. Rev, 127 (1941) (exploring the power struggle between the courts of
common law and equity in the 17th century),
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G. The Equity-Dominated Federal Rules of Civil Procedure

In the twentieth century, Federal Rules proponents emphasized
that they were not suggesting new procedures. They rather insisted that
they were just combining the best and most enlightened rules adopted
elsewhere.®® For the most part the proponents were right, but their ar-
gument ignores the implications of their choices regarding what the
“best” rules were. The underlying philosophy of, and procedural
choices embodied in, the Federal Rules were almost universally drawn
from equity rather than common law.®® The expansive and flexible as-
pects of equity are all implicit in the Federal Rules, Before the Rules,
equity procedure and jurisprudence historically had applied to only a
small percentage of the totality of liigation.”™ Thus the drafters made
an enormous change: in effect the tail of historic adjudication was now
wagging the dog. Moreover, the Federal Rules went beyond equity’s
flexibility and permissiveness in pleading, joinder, and discovery.”™

.

® See, .., AMERICAN BAr ASS0CIATION, FEDERAL RULES OF CrviL Proce-
DURE (E. Hammond ed. 1939) (proceedings of the Institute on the Federal Rules of
Civil Procedure and the Symposium on the Federal Rules of Ciil Procedure), For a
description of the sources of various rules, sez Hearings on the Rules of Civil Proce-
dure for the District Courts of the United States: Hearings Before the House Comm.
on the Judiciary, 75th Cong., 3d Sess. 4 (1938) [hereinafter 1938 House Hearings]
(statement of Homer Cummings, U.S. Attorney General); AMERICAN BAR AssoclA-
TION, supra, at 28, 32 (statement of Edgar B, Tolman, member of the drafting com-
mittees); 4d. at 45, 51, 54-55, 57, 59, 66 (statement of Charles E. Clark, Dean of Yale
Law School).

 Sez 1938 House Hearings, supra note 68, at 73 (statement of Edgar B. Tol-
man); P. CarriNcTON & B, Bascock, CrviL PROCEDURE 19, 20 (2d ed. 1977); 4 C,
WrIGHT & A. MILLER, supra note 1, § 1008; Clark & Moore, A New Federal Civil
Procedure It The Background, 44 YaLg 1.]. 387, 434.35 (1935) [hereinafter Clark &
Moore I}; Holtzoff, Origin and Sotrces of the Federal Rules of Givil Procedure, 30
N.Y.U. L. Rev. 1057, 1058 (1955).

* See Amold, A Historical Inguiry Into the Right to Trial By Jury in Complex
Givil Litigation, 128 U. Pa. L. REv. 829, 832-38 (1982).

* Compare Rule 25 (Bill of Complaint—Contents) of the Federal Equity Rules
of 1912 in J. Horxins, THE New FEDERAL Equrry RuLes (1913) [hereinalter Fep,
EQ. R] (requiring, inter alia, *ultimate facts”) with Fen. R, Crv. P. 8(a)(2) (General
Rules of Pleading: Claims for Relief); compare Fin. Eg. R. 26 (Joinder of Causes of
Action) (requiring that joined causes of action be “cognizable in equity,” and that
“when there is more than one plaintiff, the causes of action Joined must be
Joint . . . ) with Fep. R. Cav. P. 18(a) (Joinder of Claims and Remedies: Joinder of
Claims) and 20(a) (Permissive Joinder of Parties: Permissive Joinder); compare Fep,
EQ. R, 47 (Depositions—To Be Taken in Exceptional Instances) (permitting oral dep-
ositions only “upon application of either party, when allowed by statute, or for good
and exceptional cause . . . ) with ¥ep, R. Civ, P. 30(2) (Depositions Upon Oral
Examination: When Depositions May be Taken); and compare ¥en. Eg. R, 58 (Dis-
covery--Interrogatories—Inspection and Production of Documents—Admission of Fxe-
cution or Genuineness) (limiting interrogatories to “facts and documents material to the
support or defense of the cause”) with Fep. R. Crv. P. 26(b)(1) (General Provisions
Governing Discovery: Discovery Scope and Limits in General).
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The purpose of this Article is not to show the derivation of each
Federal Rule. The drafters of the Rules, treatises, and articles have
already done this.”® This Article, however, will establish how different
people and various historical currents ultimately joined together in a
historic surge in the direction of an equity mentality. The result is
played out in the Federal Rules in a number of different but interre-
lated ways: ease of pleading;*® broad joinder; expansive discovery;”™
greater judicial power and discretion;®® flexible remedies;? latitude for

* They show the extensive borrowings from equity, particularly from the Federal
Equity Rules of 1912, supra note 71. Ses, 6., ApVISORY COMMITTEE ON RULES OF
Civis. Procenure, NOTES TO THE RULES 0F Crvit, PROCEDURE ¥FOR THE DISTRIGT
Courts oF THE UNITED STATES app. at 83, 84 table 1 (March 1938) (showing *“Eq-
uity Rules to which references are made in the notes to the Federal Rules of Civil
Procedure”); G, WRIGHT & A, MILLER, supra note 1 (providing a rule by rule discus-
sion); Holtzoff, supra note 69, at 1058,

* See, e.g., FED. R, C1v. P. 2 (One Form of Action), 8(a), (c), (¢) (General Rules
of Pleading: Claims for Relief, Affirmative Defenses, Pleading to be Concise and Di-
rect; Consistency), 11 (Signing of Pleadings, Motions, and Other Papers; Sanctions), 15
(Amended and Supplemental Pleadings). For a comparison to previous American pro-
cedure, see infra text accompanying notes 93-97, 143-49, For a criticlsm of the leniency
in pleading, see McCaskill, The Modern Philosophy of Pleading: A Dialogue Outside
the Shades, 38 AB.A. J. 123, 124-25 (1952) [hereinafter McCaskill, Philosophy of
Pleading]. ‘ .

% See, e, Fen. R Cv. P. 13 (Couwnterdaim and Cross-Claim), 14 (Third-
Party Practice), 15 (Amended and Supplemental Pleadings), 18 (Joinder of Claims and
Remedies), 19 (Joinder of Persons Needed for Just Adjudication), 20 (Permissive Join-
der of Parties), 22 (Interpleader), 23 (Class Actions), 24 (Intervention), 25 {Substitu~
tion of Parties), 42 (Consolidation; Separate Trials). For comparative code provisions,
see infra text accompanying notes 15051,

9 J¢e Frp, R, C1v. P, 26-37 (Deposition§ and Discovery). For contemporary dis- -

covery problems, see supra note 7. For comparative code provisions, see infra text
accompanying notes 152-57.

* One lawyer complains: “It has become increasingly clear that if one can but
find him, there is a federal judge anywhere who will order nearly anything.” Publius,
Let's Kill AL the Lawyers, WASHINGTONIAN, Mar. 1981, at 67. For comments on the
enlarged, amorphous, and multidssued nature of lawsuits and the vast amount of law
available to Jawyers and judges, see discussions in TrE Pounp CONFERENCE, supra
note 6, Examples of Federal Rules of Civil Procedure that lend themselves to, or specif-
ically provide for, judicial discretion include: 1, 8(a), (e), 11, 12(e), 13, 14, 15, 16,
19(b), 20, 23, 26(b)(1), (c), (d), 35(a), 37(a)(4), (b)(2), 39(b), 41(a)(2), 42(), (b), 49,
50(a), (b), 53(h), 54(B), 54(c), 55(c), 56(c), 59(a)(1), 50(b)(1), 60(b)(), 61, 62(B),
65(c). I have used current numbers, but for the most part, they are identical or similar
to the 1938 rules. The case law rarely has provided more predictability or better de-
fined standards than the rules, as is demonstrated by looking up the aforementioned
rules in J. Moore, MOORE'S FEDERAL PRACTICE (2nd ed. 1984), or C. WricuT &
A. MILLER, supra note 1. One usually finds in these treatises a wide range of cases
offering a balfling array of interpretations that usually provide no more certainty than
the vague rule jtself, On case management, see supra note 17.

" See Chayes, supra note 20, at 1292-96; Oakes, A Plague of Lawyers?’: Law
and the Publis Interest, 2 V1. L. Rev. 7, 12-15 (1977).
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lawyers;™ control over juries;”® reliance on professional experts;®® reli-
ance on documentation;®* and disengagement of substance, procedure,
and remedy.*® This combination of procedural factors contributes to a
procedural system and view of the law that markedly differs from ei-

" *“‘Americans increasingly define as legal problems many forms of hurts and
distresses they once would have accepted as endemic to an imperfect world or at all
events as the responsibility of institutions other than courts ” Goldstein, A Dramatic
Rise in Lawsuits and Costs Concerns Bar, NY, Times, May 18, 1977, at A1, col. 3,
B9, cal. 1 (quoting Professor Maurice Rosenberg, a Columbia University law profes-
sor); see alse J. LIEBERMAN, THE Limicrous Sociery 18 (1981) (noting the role of
attorneys in fostering litigation); Carpenter, The Pempered Paodle and Other Trivia,
6 LrricATION 3 (Summer 1980) (discussing the enormous magnitude of trivial litiga-
tion); Taylor, supra note 12 (stating that lawyers find ways to keep each other husy
based on their training to find potential conflicts in the simplest of relationships). At
feast one commentator, however, has cautioned about claims of litigiousness. Sez Ga-
lanter, supra note 12, at 36-69,

7 Litigants must now claim the right to a jury trial at an earlier stage of the
litigation than had been the norm. Sez Fep. R. Cv. P. 38(b) (Jury Trial of Right;
Demand). For the more jury-protective provision of the Field Code, see 1848 N.Y,
Laws, ch. 379, § 221 [hereinafter 1848 CopE); sez also Fep, R. Crv. P. 50(z), (b)
(Motion for a Direct Verdict and Judgment Notwithstanding the Verdict), 56 (Sum-
mary Judgment). On previous constitutional doubts as to directed verdict and judgment
n.o.v., see Galloway v. United States, 319 U.S, 372, 396-411 (1943) (Black, J., dissent-
ing); Slocum v, New York Life Ins. Co, 228 U.S. 364, 376-400 (1913). Cases such as
Galloway, which stated that the practice of granting a directed verdict was approved
explicitly in the Federal Rules of Civil Procedure, see 319 U.S. at 389, were considered
by some as making inroads on the quality of the right to a jury trial, notwithstanding
the language in the Enabling Act {curzently codified at 28 US.C. § 2072 (1982)) that
the rules should not “abridge, enlarge or modify any substantive right and shall pre-
serve the right of trial by jury as at common law and as declared by the Seventh
Amendment to the Constitution,” A

It is true that some cases under the Federal Rules are Jury-protective, See, ez,
Ross v. Bernhard, 396 U.S. 531 (1570); Dairy Queen, Ine. v. Wood, 369 U.S. 469
(1962); Beacon Theatres, Inc., v. Westover, 359 U.S, 500 (1959). These cases do not
alter the essential point, however, that the major thrust of the Federal rules is pro-
Judge rather than anti-jury. See infra text accompanying notes 512-13.

 For example, under the Enabling Act of 1934, the Supreme Court and the
Advisory Committee, rather than Congress or state legislatures, formulated the proce-
dural rules, Those rules empowered judges at the expense of juries. The rules facili-
tated the role of courts to deal with larger societal problems, perhaps making it easler
for other branches to refrain from resolving those issues. See, ¢.g., Chayes, supra note
20, at 1288-1302; Qakes, supra note 77, at 8-10. Public policy cases, as well as per-
sonal injury and commercial cases, in turn increasingly relied on experts to aid the
court, both because lawyers prepared and presented the cases, and because experts were
widely utilized as witnesses,

51 Se¢ Pope, Rule 34: Controlling the Paper Avalanche, 7 LrricaTion 28, 28-29
(Spring 1981); Sherman & Kinnard, supre note 7, at 246; Those #¥X/1l! Lawyers,
Trve, April 10, 1978, at 58-59, Again borrowing from equity, there has been a de-
crease on the importance of oral testimony in open court and of the trial itself, with
profound inflience on the quality and meaning of dispute resolution, and on the nature
of trial advocacy. See Carrington, Ceremony and Realism: Demise of Appellate Proce-
dure, 66 AB.A. J. 860 (July 1980); Stanley, President’s Page, 62 AB.A, J. 1375,
1375 (1976); infra text accompanying notes 445-48.

B3 See infra text accompanying notes 110-21, 214-15, 381-82.
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ther a combined common law and equity system or the nineteenth cen-
tury procedural code system.®® The normas and attitudes borrowed from
equity define our current legal landscape: expansion of legal theories,
law suits, and, consequently, litigation departments; enormous litigation
costs; enlarged judicial discretion; and decreased jury power. -

Before discussing how the shift to an equity-type jurisprudence
came about, it is important to issue four warnings. First, I am not ar-
guing that before the Federal Rules there had been no movement to-
ward equity. To the contrary, the Field Code of 1848 took some steps
in that direction, and there were subsequent experiments in liberalized
pleading, joinder and discovery.** What I am saying is that the Federal
Rules were revolutionary in their approach and impact because they
barrowed so much from equity and rejected so many of the restraining
and narrowing features of historic common law procedure. It was the
synergistic effect of consistently and repeatedly choosing the most wide-
open solutions that was so critical for the evolution to what exists
today. :

Second, T am not saying that the Federal Rules are solely respon-
sible for shaping the contours of modern civil litigation, Factors such as
citizen awareness of rights, size and scope of government, and individ-
ual and societal expectations for the good and protected life should also
be considered.®® Gauses and effects here, as with other historical ques-
tions, are virtually impossible to disentangle. So far as I can determine,
the Federal Rules and the Enabling Act are simultaneously an effect,
cause, reflection, and symbol of our legal system, which is in turn an
effect, cause, reflection, and symbol of the country’s social-economic-
political structure. It cannot be denied, however, that the Federal Rules
facilitated other factors that pushed in the same expansive, unbounded
direction,®®

Third, to criticize a system in which equity procedure has swal-
lowed the law is not to criticize historic equity or those atiributes of
modern practice that utilize equity procedure. This is not an attack on

& See Schaefer, Is the Adversary System Working in Optimal Fashion?, in THE
Pounn CONFERENCE, supra nate 6, at 171, 186 (“The 1904 lawyer would not recog-
nize civil procedure as it exists today, with relaxed pleading standards, liberal joinder
of parties and causes of action, alternative pleadings, discovery, and summary and de-
claratory judgments.”). .

# See G. RAGLAND, JR,, Discovery Berore TriaL 17-18 (1932); infra text
accompanying notes 132-38, .

** One should also consider the growth in legislation and regulation, transactions
and their complexity, photocopying and data processing, nontangible property, and the
size of law firms, See supra text accompanying note 18.

* See infra notes 355-58 and accompanying text (describing the impact of the
New Deal on the development of the Federal Rules),
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those aspects of Brown v. Board of Education® or other structural
cases that attempt to re-interpret constitutional rights in light of experi-
ence and évolving norms of what is humanitarian. I do criticize, how-
ever, the availability of equity practice for all cases, the failure to inte-
grate substance and process, and the failure to define, categorize, and
make rules after new rights are created. In other words, I question the
view of equity as the dominant or sole mode instead of as companion
to a more defined system,

Fourth, I am not suggesting that we should return to cornmon law
pleading or to the Field Code. Nonetheless, there are aspects of com-
mon law thought, pre-Federal Rules procedure, and legal formalism
that may continue to make sense and should inform our debate about
appropriate American civil procedure.®®
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TRADITIONAL EQUITY AND CONTEMPORARY
PROCEDURE
(Wasy. L., J Vel 7%)

, Ao
Thomas 0. Main °d

{ll. THEPROCEDURAL MERGER OF LAW AND EQUITY

Beginning in the middle of the nineteenth century, a reform effort to
simplify legal procedurs originated in the State of New York' The

reformers were frustrated with the practical and theoretical complexities
of parallel systems of law and equity”™ Enticed by the rhetoric of
uniformity ™ these reformers sought to unffy law and equity into a single
system of codes™™ Such codes offered a simple set of unjform rules
better suited for the practical task of procedure to efficiently process the
more important issues of substantive law.*'" One commentator described
the technicalities of common law pleading as “needless distinctions.
scholastic subtleties and dead forms which have disfigured and
encumbered our jurisprudence.”™* The reform effort was successful. as
Section 62 of the new New York Code of Civil Procedure declared for
New York state courts: .

The distinction between actions at law and suits in equity. and the
forms of all such actions and suils heretofore existing. are
abolished: and there shall be in this state, hereafiar. but one form of
action. for the enforcement or protection of private rights and the

redress or prevenfion of private wrongs. which shall be
denominated a civil action*"

The Field Code abolished the common law forms and merged law and
equity in a greatly simplified procedure™ Code reformers took great
pains to ernphasize that the new codes reorganized only the pracedure of
low and equity.™ Accepting Blackstone’s view that substance and
procedure were conceptually distinct™ the Field Code taok the
additional step of vecagnizing the divisibility in fact of substance and
procedure: “Tha legislative mandate of the Commissioners was reform in
procedure—ot alteration of the substantive rules of equity or the
commonrt law. ">

The merged procedure of the codes borrowed heavily from equity
practice.™ Much like the old bills in equity. the Field Code providsd that
the pleadings should state the facts™ thus the codes. like equity, de-
emphasized the importance of fraring an issue.™ The Code adopted for
all actions numerous equity practices and processes. including latitude in
the foinder of claims and parties.™ Further. echoing King James I's

49

Y

S,




Equity and Procedure

resolwtion of the dispute between Bacon and Coke three centures
prior™ any conflict between the substantive doctrines of law and equity

was ta be resolved in favor of equity,

The innovative codes proved popular elsewhere and wers adopted in
most states. The system inangurated by the New York Code of I848 was
adopted promptly by Missouri and Massachusetts in 1849 and 1830,
respectively.™ In 1831, Califomia adopted a version of the Field Code.
and prior to the outbreak of the Civil War, lowa. Minnesola. Indiana,
Ohio. the Washington Territory. Nebraska, Wisconsin and Kansas
likewise enacted similar procedural codes.™ Within twenty-five vears.
procedural codes had been adapted in a majority of the states and
territories.™ Additionally. the Field Code had at Jeast some influence in
all states. as all states departed somewhat from the cormmon law system
of pleading in response to the proliferation of the codes™ For exarmple,
some of the states that did not mode! the cades nevertheless madified
their pleading rules by statutes. allowing the assertion of equirable
defenses in actions at law, ™" :

Nevertheless, the reform effort that was remarkably successful in the

state courts f{nitlally drew only skepticism from the federal courts, |
Although law and equity were administered on different “sides” of the

same federal courts.™ a commitment to-the formal separation of law and
equity was venerated and, arguably, constitutionally grounded. Justice
Grier emphasized the significance of the separation in an 1858 opinjon of
the Court: ' '

This [dual] systern, matured by the wisdom of ages. founded upon
principles of truth and sound reason. has been ruthlessly abolished
in many of our States. who have rashly substituted in it place the -
suggestions of sociologists. wha invest new codes and systems of
pleading to order. But this attempt to abolish all specles. and
establish a single genus. is found to be beyond the power of
legislative omnipatence. They cannot compel the human mind not
to distinguish between things that differ. The distinction between
the different forms of actions for different wrongs. requiring
different remedies. les in the nature of things: it is bsolutely
inseparable from the correct administration of justice in common
" law courts.™

Bolstered by constitutional references to systemis of law and of equity *

- commentators fong sustained the argument that “the Federal courts
cannot adopt the blended system. nar can Congress change the present
Federal system. because It is fixed by the Constitution of the United
States."*™ '

However. the resolve for separate systems weakened as popular
confusion and dissent mushroomed. A primary source of the confusion
and dissent was federal procedure, which. both prior and subsequent to
state adaption of the procedural codes, followed state pracedure in law
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cases and a uniform federal procedure in equity cases,™ Thus, there was
a uniform simplified procedure in equity for the federal courts
throughout the country. Yet in aw cases the various federal courts were
applying the procedure of the corresponding stale court,

Federal equity practice was a model of simplicity and uniformity,
Somewhat paradoxically, federal procedure in equity cases was actually
a praduct of & certdin hostility toward equity among the early eolonists, >
Conformity to state practice seems lo have been demanded, but it became
necessary to follow the English equity procedure because a number of
the states adopted no equity procedure to which conformity could be
had.*' The first set of Federal Equity Rules, promulgated by the
Supreme Court in 1822, contained thirty-thres very concise rules of
practice and procedure.* A few of the rules were mandatory,™ but most
generously accorded federal judges with broad discretionary authority,™
Moreover, after the extension of the doctrine of Swift v. Tyson™ to
equity cases in |B31. the federal courts enunciated their own views of the

principles of equity jurispnidence. without réstriction by the degisions of

a0

state courts,” The Federal Equity Rules praved quite durable and were

substantially revised only twice in the succeeding cemury—in 1842 and
in 1912.2” The lanter revision was a comprehensive reform thal modeled
many of the provisions of the Field Code. especially those dealing with
the joinder of parties,*® .

Meanwhile. the procedure in law cases was controlled by
congressional legislation requiring the federal courts to follow state
procedure “as near as may be™ The Conformity Act was unpopular
and true conformity seemed largely unobtainable®® Noting the success
of equity procedure™ the American Bar Association blamed legislative
control of federal practice for the problem and proposed that the power to
promulgate federal rules of procedure for law cases be turned over to the
United States Supreme Court.™ After years of debate and struggle, ™
Congress passed a bill providing:

[Tlhat the Supreme Court of the United States shal| have the power
to prescribe. by general rules, for the district courts of the United
States and for the courts of the District of Columbia. the forms of
process, writs. pleadings. and motions, and the practice and
procedure in civil actions at faw,*

The legislation further provided that “[t]he court may at any time unite
the general rules prescribed by it for cases in equity with more in actions
at law as to secure one form of civil action and procedure for
both. . .."™* However, the Court did not rush to the task; an advisory
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committee was appointed the following year Twg years thereafter, a
set of uniform rules was promulgated. eliminating the distinction
between procedures for cases in equity and in law “~Under the new
rules the hideous Conformity Act [wals relegated to the limbo of *old
unhappy. far off things."** In his address to the American Law [nstitute
Chief Justice Hughes stated the objective of the new rules:

It is manifest that the goal we seek is a simplified practice which
will strip procedure of umnecessary forms, technicalities and
distinctions and permit the advance of causes to the decision of
their merits with a minimum of procedural encumbrances, It is also

. apparent that in seeking that end we should not he fettered by being
compelled to maintain the historic separation of the procedural
systems of law and equity >°

Carrying the torch lit by Blackstone 150 years earlier. the reformers
argued that pracedure had a tendency to be obtrusive, and that it should
be restricted to its proper and subordinate rale® The Chief Justice
transmitted the Rules to Congress aver the dissent of Justice Brandeis,

and in 1938 the new uniform Federal Rules of Civil Procedure went iato
effect™ -

The philosophy and procedures of equity heavily influenced the tenor
of the new Federal Rules™* One general and gererous sentence

applicable to all ty pes of cases established a fuid standard of pleading.®'
Partles could plead altemative theorjes® Plaintiffs were able to pursue
novel theories of relief.* Related and unrelated claims could be joined
in a single action.™ Judges could hear the counterclaims and cross-
claims of parties already joined in the filed action ®" As in equity, there
were numerous specialized devices through which judges could allow the
lawsuit to expand further in order to develop a more efficient litigation
unit—e.g.. impleaders,® interpleaders interventions*™ and class

actions.*" Complementing the new pleading regime were new liberal
rules of discovery.® and judges were vested with the authority to
“manage™ the case through preteial conferences”™ and special masters.™

The Federal Rules reflected a philosophy that the discretion of -
individual judges. rather than marndatory and prohibitory rules of
pracedure. could manage the scope and breadth and complexity of
federal law suits better than rigid rules Indeed. Rule 1 articulated this

v
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very purpase: “[The Federal Rules] shall be construsd and administered
to secure the just. speedy. and inexpensive determination of every
action.”™ Commenting generall on the philosophy and “durablli, of
diseretionan, rules, Professor Carrington mellifluously recites: “Tight
will tear, Wide witl wear,™*™ ‘

Like the Field Code. the reforms were directed exclusively to the
procedural problem: the 1934 enabling legislation provided that “said
rules shall neither abridge, enlarge nor modily the substantive rights of
any Hrgant™™ The Supreme Couft later confirmed that “[t]he Rules
have not abrogated the distinction between equitable and legal remedies.
Only the procedural distinctions have been abolished ™ The
fundamental substantive characteristics that distinguished the regimes of
law and equity remained intact.™ Again. in the event of any substantive
conflict between law and equity. the latter was to prevajl !

Many states. in um. modeled the federal rules for their state court
procedures. In 1960, in the first comprehensive survey of state adoption
of the Federal Rules. Professor Charles Alan Wright concluded that, afier
twenty years of operating under the Federal Rules. stare procedural
systems were approximately evenly divided amang procedural systems
modeled on the Federal Rules. the common law and the Field Code ™
Decades later. Professor John Oakley detaifed “the pervasive influence of
the Federal Rules on at Jeast some part of every state's civil
procedure.”™
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The Supreme Court's Regulation
of Civil Procedure: Lessons From
Administrative Law

Lumen N.Mulligan Y LA L. Per ¢ £°9 C2ora)

Glen Staszewski

The rulemaling era hegan when Cangress tmpo-
wered the Court to promulgare the Rules of Civil Procedure in 1934 with the
passage of the Rules Enabling Act.® Although the 1934 Act did not specify
the use of commirees, in 1933 the Court appointed 2 fourtean-person Advisory
Committes—which did nat adhere to the notice~and-comment procedures cur-
tently cequired of the Advisory Committee®—to do the research and drafting
wark for the creation of the original Federal Rules of Cisil Procedure® Under

. this first incamation of the rulemaking process, the Court directly reviewed the
work of the Advisory Committee and, if sarisfied, reported the promulgated Rules
to Congress,” which could overrute iny of the nules by exercising the legidladve vero
built into the 1934 Act during the specified “report-and-wait period.™ Although
the Courr often deferred to the Advisory Commitree's pwposals during this exly
periad,* it did on oceasion exercise its authority to revise Advisory Cormnmiree
propusals prior tu submission to Congress™ At least onee, the Court exercised
its rulemaking authority directly in amending a Rule of Ciiminal Pracedure,
bypassing the Advisory Commitee eritirely. ¥

The rulemaking process become more retioulared in 1958 when C ongresy
created the Judivial Confersnce of the Unired States, which taok over the direct
supenvision of the Advisory Comumitzee from the Court®  This naw structure
eesulted in decreased inpur inta the rdernaking process by the Justices™ Indeed,
during this period, the Cowrt unfilingly promulgated Rules recommended to it by
the Judicial Conference, leading Justices and commentators o describe the Court'y
mle in rulemaking as ane of being 1* mere condudr’ for the work of uthers,™

By the Lire 19705, observers ofthe nilermldng process, including Chief fustee
Burger,™ leveled charges ar every step in the process. They argued that Congress's
review of the Rules was flawed ™ They similurly argued that the Court was not

an appropriate entity to promulgare Rules. ™ Commenturors chastised the com-
mittee structure 1 ecting beyond the bounds of the Rules Enabling Act™ and
for being unrepresantative and closed to public inpur™ The jodiciuy sought tu
correct many of these Fiules withour new legislorion by comrmissioning a Feder!
Judicial Center study, which, upon rupletion, suggested severn! amendrments 1o
the rulemaking process.™ :

These changes, however, did noe satisty Congress, which passed significant
rulenuaking reforms in 19884 VWhile retaining the Judidial Conference’s rule in
the rulemaking process, the 1988 Act cadified the role of the rulemaking com-
mittees for the first Bme. It manduared the existence of the Standing Commitres
on Rules of Practice and Procedure, which the Judiial Conference hud previvusly
established a its discretion, and charged the Standing Commitres with reviewing
the propusals of ather duly appointed committess gnd making recommendations
to the Judical Conference™ The 1988 Act alo formalized the Judidal Confernce's
practice of deploying area-specific advisory commitress Hence, the Caure can
only prumulgate Rules that have been vered by the ares-specific advisory com-
mintees, the Standing Commirtee, and the Judicial Conference. ’

The 1988 Act also increased represenmarion and public participation in the
rulemuaking process. The Act mandutes that the various advisory commitrees
include practitioners, trial judges, and appellate Judges™ Congress also mandated
greaer wassparency and public input The Act thus rerquires the Judicial Conference
to publish its procedures for amendn"g'z nd adoption of rules® It fiurther re-
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quires that the Advisory and Standing Committees conduct open and publidy
‘noticed meetings, record the minutes, nnd make those minutes publicly availa-
ble” Additionally, the 1988 Act codified the longstanding practice of the Ad-
visory Comumittee to attach officil dufters' notes to Rule proposals# Finally,
the 1988 Act increased the length of the report-and-wait period to Congress. The
period now stands at a minimum of seven months -

Thus, the current rulemaking process comprises seven steps® Fist, the
Administrarive Office of the United States Courts collects recommendations for
new Rules or amendments from the public, practitioners, and judges® These
suggestions are forwarded to the appropriate Advisory Committee's reporter” (a
law professor assigned to each advisory committee to set the agenda and do the
initial drafting of rule revisions and explanatory nates™), who makes an initial
recommendation for action to the Advisory Committee, Second, to go forward
with 2 Rules reviston, the Advisory Commiree must submit the proposed revi-
sion and explanatory note, and any. dissenting views, to the Standing Commiree
in order to obtain permission to advarice to the publication and comment period.™
Third, the Advisory Committee publishes the proposed revision widely, recefves
* public comment, and holds public hearings™ At the conclusion of the notice-
and-comment period, the Advisory Commmittee’s reporter summarizes the resubs
of the public input and presents them to the Advisory Committee™ 1 the Ad-
visory Committee finds that no substantial changes to the revision are called far,
it transmits the revision and accompanying notes and reporis w the Standing
Comrmirtee.™ 1f the Advisory Committee makes substantial changes to the
proposed revision, it must go through anather public natice-and-comment peried.?
Fourth, the Standing Cornumittee reviews the proposed revision.” If it makes sub-
stantial changes ta the proposed revision, the Stinding Commitrze returns the
proposed revision to the Advisory Committee’® If the Standing' Committee
does not make substantial changes, ir sends the proposed revision to the Judicial
Conference.™ Fifth, the Judicial Conference considers peopased revisions each
September, sending approved revisions to the Court or rejected proposals back
to the Standing Commitree™ Sixth, the Court mkes the proposed revisions undler
advisement from September to May 1 of the following year, at which time it must
transmit to Congress those Rules it seeks to promulgate ! Seventh, under the
current law, Congress's report-and-wait period runs ancther seven months from
May 1 to December 1, at which fime enaltered revisions to the Rules become lnw ™
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SUFPREME COURT OF THE UNITED STATES

No. 00-1853

AROB SWIERKIEWICZ, PETITIONER .
SOREMA N, A.

ON WEIT OF CERTIORAR! D THE TRNITED STATES COURT OF
ATPRATLS FOR THE SECOND CIROUTT

[Bebcuary 26, 2002)

JUSTICE THOMAS delivered the upinion of the Cowrt,

Thiz case presents the guestion whether 5 comglatet fn
an employment Srcrimination lawsudt mast éontain spe-
cific f1cty establishing s prima facls rase of dacrimination
under the framework sef forkh by this Cowct in MeDorrll
Douglas Corp. v. Green, 411 T.8. 782 (1978). Wa hold fhat
an employment discrimination complaint need not include
such Bicts and instead must contain ooy Yo sherk and plain
statzment bf the daim showing that the pleader s entithd
torelief” Fed. Rule Civ. Proc. B(z)(3).

: I

Petitioner Akps Bwitdciewics s 2 native of Hungary,
who at the time of bis compleint was 63 years old! In
Apcil 1989, petitionay began wurking for respondent
Sorema N.A., a reinsurarice tompany headquartersd in
New York and principly owned and controlled by a

1 Batauss wa roviesy hers o feci=on pranting raspandent’s malon o
dismisy, we musk accept as toe a7 of tha fackual allegaBioms contatesd
in the complaint, Ses, wg.. Lenthermon v. Terront County Noreolics
Intelligener and Caordination Unit, 60718 153, 164 (1993,
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French parent corporation. Pelifioner was inially erm-
ployed. in the position of renior vice president and chisf
underwriting offcer (GUQ). Nezrly six years later, Fren-
tais M. Chavel, respondent’s Chief Executive Offrer,
demoted petitioner to & mmketing and services pogition
and fransferrad the bulk of his wnderwriting responsihili-
tes to Nicholas Papadeopeuln, & B2-year-old who, Iks Mz,
Chavel, is 8 French natimal. Ahaut a year Jater, M.
Chavel stated that he wanted to “enerpize® the nnder-
writing deparbment and appointed Mr. Papadopouls as
CUO. TFetitioner caims that Mr. Papadopouls had only
one yeax of wmderwritdng experience at the time he.was
promoted, and therefore was less experienced and less
qualified to be CUQ than he, sinee atthat point he had 26
years of experience in tha hsuranse industry.’

Following his demobon, petitioner contends that he
“wrzg isplated by Mr. Chavel . . . excludad From business
dacisions .and meetingz. .and. -deniad.-the -opporbunity- o
reach his fruas potential af SOREMA" App. 26. Petitionsr
nnsmecessfully atterapted to reet with Mr. Chavel to
discuss his discontent. Finally, in April 1997, petitionsr

sent 2 mermn to My, Chavel ouflining his grievances and °

requesting A sevarance package. Two weeks later, raspon-
dent’s ganeral counsel presented petitioner with two ops
tions: He could either resipn without n sevezance packags
or be dismissed. Mr. Chavel fired pelitioner after b
refused to resign.

Petitioner filed a lawsolt aleging that he had been
terminated on areount of his national origin 3n viclaten. of
Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as
amended, 42 T8, C. §2000e ef seq. (1994 ed. and Bupp.
V), and on account of his ags in viclation of the Age Dis-
crimination in Bmployment Ack of 1887 (ADEA), 81 Stat.
602, as amended, 29 U, 8. C. §621 e} seq. (1994 ed. and
Supp. V). App. 28. The United States District Court for
the Southern District of New ¥ork dismissed petitionar's
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complaint hecanse i fund that he "hald} not adequately
alleged & prima facls eass, in that he hald] not adequatdy
alleged cimumstances that support an fnference of dis-
crimination” Id,, uk 42, "The United States Court of Ap-
peals for the Second Cimift afffrmed tha dismissal, xaly-
ing on ite settled precedent, which reguires o plainfifin
an employmant diseriminstion cornplatnd to allege facts
constitobing o prima facs pase of Hacrimination under the
framework set forth by this Coust in MeDonnell Douglas,
supre, et BOZ, Ses, eg., Torshis v Riesa Orgontzotion, 211
F.2d 80, 35-36, 88 (CA2 R000): Austin v. Ford Models,
Inc, 148 F, 84 148, 15%-153 {CAR 1998). 'Tha Court of
Appeals held that petitionar had £iled tn meet his buzden
hacause B allegations were “inmufAdant as 2 matter o
last to raise ext inferance of diserimina¥ion” § Fad Appz.
83, 85 (CA2 2001), We granted rertlarari, 593 17.8. 975
(2001), to resolve = split among the Courke of Appeals
concexning the proper pladimg standasd for ermplayment
discrimination cases,? and now reyerss,
o

Applying Oircuit precsfemt, the Courd of Anpeals re-
guived pelitioner to plead s prima facde rase of diseriming.
tion in prder 4o survive respondent's motion to dismiss,
Sea 5 Fed. Appx, ot 64-85. Tn the Court of Appeals’ view,
petitioner was thus requied to allegn in his complainty (1)

*The mafority of Cowrts of Appeals haye bald that 2 plaiotif need not
plead & prima Bacis ease of dicrfminntion nnder BleDimnell Dougles
Corp. v Green, 411 1.3, 792 (973, in urier to suzvive 2 motion by
dismiss, Bew, eg., Sparrow v, United A Linas, Fae., 216 F. 84 134,
1124 (CADO 2000); Bennett . Schartidt, 158 F. 8d, 816, 518 (CA7 1598y
Ring v. First Falarsiots Morigage, Fre, 884 F.2d 594 {CAS 1893,
Orthers, hueraver, matnbain that a complaint must emtadn fetagd
ellegations that support each wlem znt ofa prima facfa cass. Tn addit
tn the rase belnw, ses Jacksany. Calumbus, 194 ¥, 8d 737, 151 (a2}
1989).
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" inembership in a protectsd grovp; (2) qualification for the
job in grestion; (8) an adverse emplayment action; and (4)
circumstances that suppork an dnference of discrbmination.
Ibid; of. MeDoniell Douglos, 41117, B., sk B03; Texns Dept,
of Community Affatrs v. Burdine, 450 U. 5. 248, 253-254,
n. 8(1881).

The prima fnde case under MeDonnell Douglas, how-
ever, is an evidentiary standaxd, mot a pleading raquire-
mant, In JMeDonnel] Douglos, this Couzt made clear that
“[tihe exitical issua before ns concerafed] #he crder snd
allocation of proof in & private, non-class action challeng-
ing employment dserimination” - 411 U. 8, at BOO (em-
phasis added). In subzequent eases, ¥his Court has reiter-
ated that the prima facle ezse relatns to the employes's
burden of presenting evidencs that raises mm inferencs of
discimination. Bee Burdine, supro, at 252-253(In
[BdeDurnell Dovglos] we seb forth thi basie allocation of

burdsnd and ardey of pressntiod of proof i & TiHa VI éase

alleging discriminatory treatmant, First, the plainfif has

the burden of proving by the preponderance of the evidencs

a prima faci cass of discdmination” (otnotes omitted);
450 T 8, at 255, n. 8§ (This evidentiary relationship be-
teeen the preswmption created by a prima, fads case and
the comsequential brrden of produstion placed on the defen-
dantis & traditional featnra of the comman Taw™).

This Couxt has naver indicated that the regnivements
for establishing & prima facle ease under MeDonnell Deoug-
las dlso epply to the pleading standard that plainkiffs
must satisly in order to survive o motion fo dismiss. For
instanee, we have rajected the arpument that a Title VIT
complaint vequires preatsy “parbicularity,” becauvse this

- ywould "o nartowly constricft] the role of the pleadings”
MeDonald v, Sonta Fe Tratl Tronsp, Co., 427 . 5. 278,
288, n. 11 (1976). Consequently, the oxdinary rules for
assessing the sufficdency of a commplaint apply. See, ez,
Scheuar v. Rhodes, 416 U.8. 232, 238 (1874) (‘When a
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federal conrt reviews the sufficancy of complaing, before
the raceptinn of any evidence efther by affideeit or admie:
siong, its tadl v necessacily a Hmited ane, The dssue {5 oot
whather a Plaintiff will vltimately pravail but whether the
tlafmant is entitled to offer avidence 4o support tha
clafwmsT. |

In 2ddition, under & motice pleading systerm, 3t is not
appropriate to require & plainkiff fo plead facts pstablish-
ing\a prima facia vass beemwa the MeDonpall Dovglos’
ramework does not apply in every employment diserimd-»
natim case. For instance, if a plaintiff iy ahls to producs
direct evidence of discrimination, he may prevail withont
proving all the elements of & prima farls cass, See Trons
World Airlines, Ine. v, Thurston, 465 1. 8. 111, 121 (1985)
([TIke MeDonnell Dougles togt is inappHeatle whers the
plabntiff presenty divect svidencs of discrimination™). Tndex
the Becond Circuit's. heightensd pleading standard -
Pleintiff without direct evidence of diserimination ab tha
time of his complaint must plead o prima fieds case of
discrimination, even though dissovery might wneover such
direct evidense. It thus seems ineongruous to regmire a
plaintiff, in rder to snrvive o motion to dizmiss, to glead
more facts than he may ultimately need to rove to sue-
ceed pn the merits if divect evidence of Miscrimination is
tiscoverad.

Moreaver, the predse requivements of g prims, facfe rass
can vary depeading on the context and wers “never it
tended ta be xigid, mechawized, or ritualisHe” Fumm
Constr. Corp. v. Waters, 438 U.8. 567, 577 (1578); sze alw
McDonnell Douglas, supro, at B02, n. 13 ([Ihe specification
-« of the prima facts proof equired from respondent is not
nevessarily applieable in every raspect to diffecing factual
situaldons”); Teamasters v. United Stotes, 481 U, B, 824, 268
{(197T) (moting that this Couxd “Sid not purport to creaks an
inflexibls formulatinn® for & prima facte case); Ring v, First
Interstate Mortgage, Tne, BB4 F. 24 524, 827 (CAR 1833)
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([Tlo measure 2 plaintiffs complaint against 2 particolar
Inrmulation of the prima facie casa at the pleading atage is
mapprapriate”). Bebre discovery hag unearthed relevant
facts and evidance, it inay be difSeult to defing £he precise
formulation of the reqwired prima facle case in g parkm-
lax case. Given thab the prima facie vass operates as a
flexible evidentiary standard, it should not be fransposed
- inta a xigid pleading standard for discrimination casea,

Furthermare, imposing tha Caurt of Appeals’ heightaned
pleading slandard in employment diserimination cases
eonflicts with Fediral Bule of Civil Procedurs 8(2)(),
which provides that a complaint must include only *a
short and plain statement of the daim showing that the
pleader is entifled to relef” Such a statement must sim.
ply “give the defandant fuir notice of what the plaintiffs
claim is and the grounds upon which & rests” Conley 7.
Gribson, 855 T. 8. 41, 47 (1957). This simplifisd notice

pleading -standnrd-reling -on Hberal - dscovery rolss and -

suminary judgment motions to define disputad farts and
issues and io dispose of unmeritorinus clatme. Bea id, at
471-48; Lenihernon v, Torrant County Noreotics Tntelligence
ond Coordinotion Unit, 507 17, 8. 153, 158-160 {1993). “The
provisions for discovery are so flsxble and the provisions
for pretrial procedure and summary fudgment sa effective,
that attempted. surprise in federal praciics is shorted very
easily, synthetic issues detected, and the pravamen of the
dispute bronght frankly into the open for the fmspertion of
tha vourt” 5 €. Wight & A Miller, Federal Practies and
Proceduze §1202, p. 76 (24 ed. 1580).

Rule Ble)'s simplified pleading standard applaes to ull
civil aptions, with Hmited exveptions. Rule 8(b), for exam-
ple, provides for greater partisnlarity in all averments of
fraud or mistaka?® This Courk, however, has declined s

In Y] averments of frand, op mistaks, the clrcwnstanres constitut.
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extend such exreptions to other contexts. In Lecthermaon
we gtated: “[Tihe Federal Rules do nddress o Ruls 8(b} the
question of the need for greater particularity in pleading
cerfein actions, but do nok include pmong the enumerated
actions any reference fo complaints slleging munizipal
Hahility woder §1983. Hrpresdo unius esl exclusis olier
fus” BO7 U, 8., ut 188. Jost as Ru'lz: 9(b) meakas no men-
ton of munieipal Hability under Bev. Stat. §187 9, 42
U. 8. O. §1833 (1894 ed.,, Supp. V), netthar does 3k yafer to
employment discrimination. Thus, compladnts in these
cases, as in most others, must sakiefy only the simple
reguirements of Role B(z)4

Other provisions of the Federal Rules of (ivil Procedurs
exe Inexirieably Hukad tn BEule Bla)s simplified sotice
pleading standard. Rule B()(1) states that "[nlo technical
forms of pleading or motions are requived,” and Rule B(Y)
provides that "[2]11 pleadings chall be so eonstrued 2y to do
substantial justes.” Given the Faderal Rulas' gimplifad
standazd for pleading, “[a] conrt may Aismiss a commpleint
only if it is clear that no relief eonld ba grasted under any
set of facks that could be provad consistent with the allega.
tions,” Hishon v. King & Spolding, 467 . 5. 69, 73 (1984).
If = pleading fafls tu specify the allegations i & manner
that provides sufficient noties, o defendant can movs for &
mors definite statement under Bule 12(s) befoxe respond-

ing fraud br mistake fhall ba statad with particulacity. Malics, inkot,
Imowledga, end other condifon of wind of & peaon may ba averzed
ganerally,”

4These raquirements me exemplifiad by the Federal Rules of Civil
Froredurs Forms, which "aw woeficfest noder the yulas and axe jn
tendad o indicats the sfmpliviy axd brevity of shalement wiieh the
nillen contermplate® Fed Rule Civ, Froe B4, For mruompls, Form 9 el
fm&a:ﬂmﬂﬁnﬁﬁnmgﬁmhwﬁnhyhﬁnﬁﬁ‘ﬁmpbshﬁsin
rilevant pari *0n Juna 1, 1936, In a pubiic Mghway callad Boylston
Strath in Boston, Massarhuouits, dafaadant nogieently drove a water
vehicls against plaintiff who was then cossing said Mphway.”
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ing. Moreover, claims lacking merit may ba dealt with
through summary fudpment under Bule 56, Tha liberal
naotice pleading of Bule B(a) is the starbing point of 2 sim-
plified pleading systern, which was adopted ta focus litiga-
Hon on the merits of a daim. See Conley, suprn, =k 48
{"I'he Federal Rules rejact the approach that pleadingise
game of slkill in which one misstep by counsel may bz
dacisive fo the onteome and accept the principle that the
purposa of pleading is to farilitats a proper Aecidion on the
marits™). . )

Apmplying the relevant standazd, petitioner's cormplaing
easily satisHes the requitements of Role 8(a) because it
gives respondent fiir notive of the basis for petitionsrs
claims. Petitioner alleged that e had been terminated on
account of his nations} origin in violation of Tile VIT pod
on accovind of his aga ix violation of the ADRA. App. 28,
His vomnplaint detailad the evends Jeading to his termina.
Hoxn, Pro¥idsd ralsVaat ditey, BAT fnrlidad tha asag snd
nationalites of at lexst some of ths relevant persons in-
volved with his termination. I, at 24-98. These allaga-
tions pive zespondent falr notice of what pétitipner’s
clairns are and the grounds wpon which they rest, Ses
Corley, suprm, at 47. In addifion, they state claims upan.
which yelief conld be gramed nnder Title VI and the
ADRA .

Respondent arguas that allowing lawsuits based on
conclusory allepations of discrrnination t go formard will
burden the courts and encowrags dispruntled amplnyees to
bring nmsuwhstantiated sudts, Bxief for Begpondant 84-40,
Whatever the prachical merits of this arpumeant, the Fad-
eral Kules do not contain a heightenad pleading standard
for employment discdimination suits, A reguirement of
greater specificily for pariicdlar claims is a result that
“must be obtained by the process of amending the Fedaral
Eules, and not by judicial hnterpretation” Leatharmon,
supro, at 168. Furthermors, Rule B(z) ,establishes a
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pleading standard withonk regard to whether a clajm will
succeed on the merite. *Tndeed may appear on the face
of the plsadings that a recovery is very remote and nn-
lely but that is not the test” Schever, 416 U. 5., at 235,

For the foregaing reasons, 'we hold that an employment
disciimination plaintiff need not rlead & prma facie pass
of diserimination spd that pelitioner's complaint iz guff-
dent to survive raspondent’s mation to dismdss. Aecord-
ingly, the judgmeant of the Court of Apperls ia reyersed,
and the case i3 remanded for further procesdings eonds

tent with this opfrinn.
Tt e so ordered.
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[N THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF FENNSYLVANIA

AROS SWIERKIEWICZ, :
Plaintif, H CIVIL ACTION NO. gg-CV

V. A
SOREMA M.A., . JURY TRIAL DEMANDED

.- Defendant .

COMPLAINT
_ 1. This is an employment discrimination action brought by Akos
S\;/isrkiewicz to recover demages against SOREMA N.A. (“SOREMAT) for the violaetion
of his rights Unde:r Title VI! of the 1984 Civil Rights Act, 42 U.S.C. §2000e et. seq. {Title
VII) and the Age Discrimination in Employment Act of 1887, 28 U.5.0. §621 gt seq.
{*ADEA"}. ) |

JURISDICTION AND VENUE

g, Jurisdiction aver Mr, Swierkiewicz's Title VI claim Is confarred by
42 U.S.C, §2000s-5(f)(3). Jurisdiction over his ADEA claim is conferred by 29 UB.0.
§626(c)(1).

b. Venue Is proper in tis district pursuant to the geferal venue

statule, 28 U.5.C. 51391, and under Title VIi's special venus statute, 42 U.S.C. §2000e-
5(1)(3).

(B,
£ s
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. PARTIES

2. Plaintiff, Akos Swierklewicz, resides at 821 Hudson Drive, Yardley,
Pennsylvania 15067,

3. Defendant SOREMA s &' New York carporation headquariarad at
198 Water Street, 20 Floor, New Yark, New York 10038,

4, At all imes relevant hereto, SOREMA has reslded and conducted
businggs I this judicial district,

5, Al all imas relevant herelo, SOREMA has been an emplayar within

the meaning of Tite VI and the ADEA.

EXHAUSTION OF ADMINISTRA’FTVE REMEDIES

B. On orabout July 11, 1957 Mr. Bwierkewicz filed s Charge of
Discrimination againat SOPEMA with the Philadelphia Dlstncf Oifice of the Equal
Emplayment Dppaﬁunriy Comm:ssion {("EEQC?), Charge No. 1 7DQT144?, chargihg it
with unlawful national origh and age discrimination in connection with his dismissal from
employment.

7. By nofice dated May 3, 1599 and which he recelved an May5,
1999, Mr. Swierldewicz was notified by the EEOC of his right to file a tvil action against
SOREMA. '

g, This lawsuit has been h’me'ly filad within 90 days of Mr,

Swierklewicz's receipt of the EEOC's rightto-sue notice.

FACTUAL ALLEGATIONS
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9. Mr. Swierkiewicz is a native of Hungalgy. Hé{ gécame a United -
States dliizen in 1970. i

10, - Mr. SwierklewiczIs 53 years old. His date of birh Is Juy 25, 1845,

11.  SOREMA was formed in 1889, ltisa relnsurance company
prineipally owned and c;onlroned by .French parent corpo raﬁon: At gl times relevant
herato, SOREMA’s Chiel Execufive Dfficer has baen Francois M. Chavel, 5 Frenich
naiiona!.:- .

12, From 187010 1986, Mr. Swierklewics was emplayed by INA which

after s merger in 1882 with Connecticut General, became GIGNA Instrance Company.

His fast position at CIGNA was Vice Prasident of Special Risk Faciliies,

13, From 1986 b 1989, Mr. Swierkiewlcz was employed by SCOR

US., areinsurance company, as Senlor Vice President for' Resezrch and Special Risks.

14 OnApril17, 1989 Mr. Sviekiawicz began his employment with
SOREMA In the paosition Df Senxd,r Vice President and Chiet Underwnhng Officer
(“cuo.

15.  In all respects, Mr. Swierkiewicz parformed hxs job in & satisfaclory
and exemplary manner.

16. Despie plaintifs stellar pexformant:e-, In February 1995 Mr. Chavel
damoted him frorn his CUQ pasition to & markeling and services position and
transferred the bulk of his underwr'rtjng responsibilities to another French national,
Nicholas Papadopoulo, who was 32 years old at the time (and 16 years younger than

plaintff).
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17, Mr. Chave| demoted Mr. Swierklewicz on aceount of his pational
orgln (Hungarian) and his aga (he was 49 atthe lima).
18.  Avyearlater, in or about February 1996, Mr. Chavel formally

appointed Mr. Papadapoula as SOEEMA'S’CUD.

18.  Mr. Papadopoulo was farless expeienced and less qualified to be
SOREMA's CUO than was Mr. Swlerkiewlcz. Indead, Mr. Pagadopaulo had justone
vear of Undenmtlng experience prior to being appointed CUO by Mr, Chavel, By
cuntrast plalntif had mors inan 26 years of broad based e*;panence in the Insurence
and reinsurance Industry,

20.  Atthe iima kr. Papadopoulo assumed plaintiifs duties as CUD,
Mr. Chavel stated that he warted t0 “energize” the undam/n’nng depaﬁmant-— clearly
implying that plaintii¥ was too old forthe]ab

2. In hgtﬁ of Mr. Papadopouly’s Inexperiance, Mr. Chavel brought in
Danfel Peed from SOREMA's Hauston, Texas office o support him in his éuc_) duties,
Mr. Peed, lika Mr. Papadopoulo, was in hs eary 30s. Shartly after his fransfer to
‘QOREM A's office in New York City, Mr. Chaval promoled WMy, Peed ta the position of
Senfor Vice Presidertt of Risk Property.

22, Prlor to his transfer, Mr. Peed had been g Second Vice Prasident
reporting to plaintiff.

28 Notlong after plaintiis demation, SDREMA hired anather Franch
national, Michel Gouzs, as Vice President in chargs of Markehng Mr, Gouzs, unlike

plaintiff, had very little prior expsrience inthe insurance/reinsurance business,
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24.  Becausaof his Inexpetdence, Mr. Gouze needed o rely on Mr,

Swisrklewlez to perform his markating duties for S0OREMA.

25.  Mr. Gouzs's marketing duties at fimes overtapped with those of
plaintiff, Daspite Mr. Swieridewicz's requests to bettar coordinate thelr duties, ‘
Mr. Ghavel refused to accommodate those requasts or fo have Mr. Gows repart lo
plaintif. . .

- 28 Mrn Swferidevﬁcz»was isolated by Mr. Chavel fallawing his
demoation, excluded from business 'decisians and meetings and denlad the opporiuntty
ko reach his e potential at SOREMA.

27.  Efforts by Mr. Swierkiewicz to meat with Mr. Chaval fo résu!va the
unsalisfactory working conditions %o which he was subjected follawing his demotion

.

proved unsuccessful,

Ty,

28.  On April 14, 1897, fallowing two years of ongoing discrimination on
account of his national odgin and age, Mr. Swierkiewicz sent a memo o Mr. Chayel
putlinlng his grievances and requesting a severance package to resolve his disputes
with-BOREMA. :

28.  Mr. Chavel did not raspond to Mr, Swierkiewicz's mamo.

| 30.  inthe moming, on Tuesday April 29, 1897, Mr. Ghave! and Danial

E. Schmidt, [V, SOREMA's Ganeral CDUnsél, met wilh Mr. Swierkiewicz and gava him
two oplions: either resign his job (with no severdnce package) of be fired.
Mr. Swierkiewicz refuéed ta resign hls employment with SDREMA

As a result, he was fired by Mr, Chavel, effactive that very day (April 28, 1897).

-
}Wm m"“‘

69




31 SOREMA had novalid basis bo fira Mr. Swierkdewicz.

32, Plainti’s age and national orgin were motivaling factors in
SOREMA’s decision {o terminate his employment. |

33.  Unlike plaintiii who was fired without cause and without any
saverance pay or benefits, SOREMA has provided generous severance packages o a
number of farmer exscutives for whom it had cause 1o terminate their emplayment,
These joclude, but are not limited to, the following ndividuals: Ja;; Kubinak, Thilo
Harda, 'Duuglas Zale, Nigel Harley and Marcus Corbally,

| 34.  Asadirect and prodimate causa of his being fired by BOREMA,

Mr. Swisrklewicz has suffered and vill continue to suffer a substantial loss of eamings
to which he otherwise wuuld'hava‘baen enfitfed. This includes, butls not Yimited o, the
Ioss of his salary, bonus, avtomabile allowance and pension credis as well a;s the loss

of his medical and dental insuranice, fifs Insurance, short and IGng term disability

Insurance and the insurance he had for accidental death and dismamberment,

38, As #iurther direct and proximate cause of his being fired hy
SOREMA, Mr. Swiarkiewicz has suffered damage to his raputati;m #nd hamm to his
career. He has also experienced physical pain and suffering, mental anguish, and the
loss of enjoyment of life's pleasures.

36. BOREMA =acted willfully nd in reckless dieregand of Mr.
Swierklewiczs rights under Titla VIl dnd the ADEA by discharging him from employment

on accaunt of his age and national origin.
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STATEMENT OF CLAIMS
COUNT I

VIOLATION OF TITLE VI

37.  Mr. Bwlerkievicz rapeats and incorporates by reference the

allegations of paragraphs 1 - 40 of the Complaint as if they were set forth In full.
38, BOREMA terminated Mr. Swierkiewicz's emplayment on account of
his national orgin and thareh

y violatad bls right to equal employment opporiunity as
protected by Title VII.

COUNT Il: VIOLATION OF THE ADEA

39.  Mr. Bwisrkiewicz repeats and Incorporates by reference the
sllegalions of parzgraphs 1 - 42 of the Comp!

spleint 2x if they wers set forth in full
40.  SOREMA terminatzd Mr. Swieddewlce's employnient on account of
his age and thereby violated his right tn‘equal employment apportunitly as profecied by
the ADEA,

PRAYER FOR RELIEF

WHEREFORE, Mr. Swierkiewicz respectiully requasts tha Court o enter

Judgmsnt in his favor and against SOREMA, and ta accard him the following relief:
(a)

which he is entitled,

(b)

Back péy with prejudgment Interest and all the fringe benefits to

Front pay and benefits to the extent reinstatemant Is not faasible;

71

%

T,

;‘M




(c)  Compensatory damages for his nor~ecanomic injurlles In an amount
autﬁoﬁzed by Title ViI;
(d)  Punitive damages to punish and deter SOREMA from fulura acts of
employment discrimination In an smount atrthorized by Title vii;
(e)  Liguidated damages in an smaunt equal to twice Mr. Swlerklawicz's
hack pay losses as auth_arizad by the ADEA; ‘
.. {  Anawardof reasonable counsel fees and costs fo mmpensa‘té
Mr. S*.-';'ie.ddewicz for having o prosecuts this aclion against SOREMA; and
. {8)  Suchotherlegal and equitable ralief or may be just and proper

under the dcumnstances, -

JURY DEMAND

Mr. Swierkiewiez demands 5 tial by Jury on all the issues In this aciion

.

that are {rable by law.
Respectfully submittad,

Ravnes, McCARTY, BINDER, Ross & MunDy

HAROLD |. GOODMAN, ESGUIRE
1B45 Walnut Street, 20 Floor
Philadelphia, PA 19403
(215)568-6100

Counsel for P!al:ntiﬁ
Akos Swisrklewicz

Dated: Auvoust3, 1899
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SUFREME COURT OF THE UNTTED STATES

No, 071015

JOEN D. ASHCEOFT, FORMER ATTORNEY GENERAL,
BT AL, PETITIONERS v. JAVATD IQBAL 7 A1,

ONWHIT OF CERTIORARITO THE UNITED STATES COURT OF
APFEALS FOR THE BECOND CIRGDIT

[M=y 18, ¥005]

JURTICE KEMNEDY delivered the opinfon of the Comh,

Respondent Javaid Ighal is a titizen of Paldstan and g
Muslim. Inths waks of the Septembar 11, 2001, terrordst
attacks hs was arrestad in the Unitad Statas on corminal
charges and detained by fedaral officials. Respondant
elaims he was deprived of various eonstitutional protse-
tons whils in federal mustody, To redress the allegnd
deprivations, respondent filed = complaint mgainst memer.
ous fedaral officyls, Inclnding John Asheroft, the former
Aftorney General of the Tnited Btates, and Rebert Mnel
ler, the Director of the Federal Bureau of Invastfigation
(FBD. Ashcroft and Musller are the petitioners in the cass
now befora us. As to thess two petitimers, the vomplaint
alleges that they adopted an wneconstitubonal polcy that
subjscted raspomdent $o harsh conditions of confinemant
on account of his race, religiom, or national origin.

In the Districf Court petifionera raised the defense of
qualified frmmunity and moved to diamiss the suit, com-
tending the complaint was not sufficdent to state a tlaim
against them. The District Cowrt denied the mution to
dismiss, condluding the eomplaint was sufficient o gtata 1
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.

Opledim of tha Cowt
cleim despite pehitioners’ offiddal status st the Hmes i

guestion. Petitioners brought an interlocutory appeal in'

the Court of Appeald for the'Secend Gizewit, 'The eoust,
without discussion, assamad # had jurisdiction over tha
order denying the motion to dismiss; and # affirmed he
District Conrt's decisinn,

Respondent's nccount of his prison ordeal could, #
proved, demonsirate unconstitntional misconduct by some
governmental netors. But the allagations and pleadings
with respect to these actors are nof befors s here. This
case instead turns om g pavvower gueghion: Did respone
dent, ns the plaintif in the District Court, plead factual
matter that, if taken as true, stales a claim thak petifion.
era deprived him of his dearly estahlished constitutionszl
rghts, We hold respondent's pleadings wre insnffident,

I

Following the 2001 gtiads, the FBI and other antitles
within the Department of Fustice hegan an investigation
of vast xeach fo idantify the sssaflants and prevent them
from attacking anew. The FBI dedicated more than 4,000
gpecial agents and 8,000 support personmel to the en-
deavor, By Saplember 18 “the FBI had received more
than 55,000 Hips or putential leads from the publie” "Dept.
uf Justice, Office of Ingpector General, The Septermher 11
Detainess: A Beview of the Treatmant of Aliens Held on
Inomidgration Charges in Owmectinm with the Investipation’
of the September 11 Attarks 1, 11-12 {Apr. 2003) (hersin-
after OIG Report), hitplhwww.ousdol.govids/spedal
0306/l pdftheed sran 6107 SECOFTATEAD=0%hesi_sean
Slename=fullpdf (2 visitad May 14, 2009, axd availah
in Clexk of Court's case fils). . )

In the enswing months the FBI questionad more thag
1,000 peopla with snspacted knks to the attacks-in par
teular ox to terrorism in genaral. I, at 1. OF thase indi-
viduals, some 762 were held on immigration charges; and
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Cite as: 556 U, 8.___ (2009)
Optuiem of the Court

a 184-mamber snhset of that group was desmad to ha “of
‘high interest™ o the investigation, Id, at 11L The high-
interest datainses were hald undar resicictve conditims .
dasigned to prevent them fom communieaking with the
gensral prison population or the outeide world, Id, at
112-113. . ’

Eegpondent was ans of the detainees, Aceording to his
complaing, in Novamber 2001 agants of the FBI and Tms
migration and Nahwralization Service arrested him on
tharges of frand in rdation to idembification docuwmente
and conspiracy to defrand the United States, Tgbal v.,
‘Hosty, 480 F, 84 148, 147-148 (CAZ 2007). Pending tdal
for those eximes, respondent was housed a2t tha Metropoli-
tan Detention Center (MDO) in “Brogllyn, New Cork
" Respondent was dasignatad a person "of high interest” to
the Sspizmber 11 fnvestigation and in Japnary 2002 was
placed in o section of the MDC kuown a3 the Adminisira.
tive Madmum Bpeciz] Houstng Tintt (ADMAY, SHU). H,
ak 148, Asthe farility's name indiratas, the ADMAT SHU
inparporates the maximnm secntity conditions allowahle
nuder Federal Bureay of Prisom reglakinns,  7hig,
ADMAY 55U datainesy were kept in lockdren 23 hours o
day, spanding the remaining hemr outsids theie cells in
bhandewffs and Isg jrons Zecompanied by a four-offieer
escark, Jbid, ) :

Respondent pleaded guilty to the crimiual charges,
sexved & ferm of imprisoument, and was removed to Me
native Palistan. Jod., at 145, Ha then filed a Bivens ackion
in the United States District Court for the Bastern Dis-

ict of New York againet 34 current and former federd]
officdals and 18 "John Doe” fodersl rorrechons officers, g
Sem Bivens v. Six Unlnown Fed Norcobes Agents, 408
U. 8. 888 (1871). The defendnnts rangs from the correc.
tionel officers who had day-4n-day coxtach vwith raspomdent
during the term of his cordfinement, to the wardens of tha
MDC facility, ell the way tn petitioners—affirials who
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. vrexe al the highest lavel of the federal law enforcement
erarchy, First Amendad Complaint in No. 040191808
(TG)(LA), 191011, App. to Pet. for Cect. 1572 (hersinnfier
Complaint).

The 2)-camss-ofaction complaint does Dot challangs
raspondent's srzest ox his comfinement in tha MDO's gen-
gral prison populztion. Rather, it vonesntrates on his
treatment whila confined ta the ADMAY SHUT. Tha rom-
plaint sets foth vardoas claims sgainst defendants who
are not befbre ns. For instance, the complaint alleges that
respondent’s jaflors "kicked him fn the stomach, punchad
him in the facs, and drapged him scross” his eall without
jusiification, id, {118, App. o Pet. for Cert. 176a; sub-
jected hdm tn serial strip and body-tavity seatches whan
he posed nn safely risk o himself or cthers, id, 7j148-
145, App.to Pet. for Cerk. 182a; and refnsed to Job him ‘and
other Muslims pray becanse thera would be *[no prayers
for terzarists,” id, J154, App. to Pet, for Ceck, 1R4a.

The allegntions againsgt petibieners arg the mly omes
relevant herz. The complaint contends that petitioners
desizmated respondsnt & person of hizh Intereet on ae
eount of his race, religion, or national ongin, in, tontravan-
Hon of the First and Fifth Arqendments to the Conskitu.
Hon. The complaint alleges that “the [FBT], under the
direction of Defandant MUELLER, arrested end détained
thousands of Arah Muslim men . . . as part of its investiga-
tion of the eventa of September 11# Id, §47, at 1642 Tt
forther alleges that "[tlhe policy of holding past-
September-11th detainees in highly restrictive conditions
of confinement wntl they wars ‘deared by the FBL was
approved by Defendants ASHOROET and MIUELLER in
discussions in the weeks after September 11, 20017 Td,
89, at 168a. Lastly, the complaint posits that petitioners
“each lmew of, condoned, and willfully snd rmalieigusly
apresd {0 sibject” respondent to harsh conditions of eon-
finement "as a matter of policy, solely on zccount of [his]
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OpSrsdoes, of the Cowrd
xeliglon, race, andlor natiornal aripin and for no legitirnata
penolagical interest® Td, 96, at 17%a~173a. Tha plead.
ing mames Asheroft as the "principal axchitect” of the
. policy, 4., Y10, at 157a, and identifiag Muaallez as “nsiro-
mental in [its] adoption, promulgation, and implemanta-
ton” Id., Y11, at 157 .

Pekitivners maved to dismiss the complatnt fr failma to,
state sufficdent allegatins o show their own dnvolvement
in dleaxly eetablished uncomstitubional comdugt, ‘Ths Dis-
Erick Govrts denied their motion, Accepibip a1l of the aTle-
gations in respondent's complaint s frue, tha court held
thal “it earmot be said that thers [i5] o Eet of facks oo
which [respondent] would be entitled to zelef as against"
vetifivnera, Id, at 186a-137a {relying on Conleyv. Gib-
sor, 858 U.B. 41 (1867). Invoking the callateralordar
docizing petitionars fled an intedacntory sppeal in the
United States Couxt of Appeals for the Becond Ciroudt,
While that appesl was pending, this Covert decided Beall
Aflombic Corp. v. TwombBly, 550 U.8. 544 (2007), which
discuzsed the stanflard for evaluating whether a goznplaint
is sufficient o survive 4 motion o tHamiss,

The Court of Appesals considered Twombly’s aoplicabil-
ity tothis case, Ackdowledging that Twombly zetived the
Conley mo-set-oifacts tast relied upem hy the Distict
Uonzt, the Court of Appeals’ opinion discussed at length
how to apply this Courts “standsrd for assessing the
adeguacy of pleadings” 490 F. 84, at 355, Tt ronelnded
that Twombly called for a “flaxdbls ‘plansibility standard)
which’ obliges a pleader to amplify & flatm with some
factus] allegations in thoss contexts where such amplifica.
tion is needed to rendey the clatm plousible” Id., =t 157~
158. The cowrt found that getitioners' appeal did mod
present one of “thoss contexts”™ requiring amplification. As
u consequence, it held respondent's pleading adequate to *
allage petitioners’ parsonal involvament in discrimidatory
decizions whith, if trus, vislated dearly established consti-
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totionallavwy. Id., at 174 :

Judpge Oabranes poncumed, Ha agreed that the mafor.
ity's "discnssion of the relevant pleading stindards pe-
flectled] the wneasy compromise .., between o gualifisd
Tty privilege rooted dn Ehe need 4o Preserve tha
effectiveness of goyernment as contemplatad by gur consti-
tational struchure and the pleading requirements of Ruls
8(z) of the Fedaral Rules of Givil Pracedure Id, at 78
(mtemal guntation marks pud citatons vmnitted),  Fudge
Oebranes nonetheless expressed coprern af £he prospact of
subjecting high-ranking Government officials-"antifed to
agsert the defenss of qualified fmmunity and charged with
zesponding to "2 natonal'and internationa) security smer
gency mprecedentad 4o tha bistory of the Amsrican Re-
public~to the burdens of Hiscovary on the basis of a
camplaint 23 nonspecifin gs respondent’s. Id, at 179,
Reluctant to vindicate tha concern 25 & member of tha
Counxt of Appeals, ibid, Judge Cabranes urged this Court
to address the appropriste pleading standard “at tha
earlest opportunity” Id, at 178, We grantsd certiorar,
554U, B, __ (2008), and now reverss,

v
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Citn ns:-558 U.B._,____(ZODQ:}
Opiniem of tha Coork
m
In Twombly, supra, et §53-564, the Corrt found
necessury fivst o discuss the antitrast principles Empli-
vated by the complaing. Here too we bagin by taking note
of the elements a plaintiff must plead o state o daim of
uncanstitutional discrinination against offidals entitled
to assert the defense of qualified fmmunity,

In Bivens—proceeding om the theory that a right sug.
gasts £ yemedy—this Court “ecognized dor the first time
an implied prvate ection for damages against fodaral
officers allegad to have viglated a ciiizex's tonstibationz]
tights” Correctional Services Corp. v. Mblesho, 534 0. 8.
81, 66 {2001). Becanse impHed causes of action pre disf-
vored, the Uourt hes besn reluchant 4o sdend Bivens
liobflity “io mny new contexk or new category of defen.
dants” 534 .8, nt B8, Bas alm Wilkiz, 551 U.B, at
545680, 'That reluctancs might well have disposad of
respondent’s First Amandment clatm of religiees fiserimi.
natinn.  For while we have allowed a Bivens achon to
redress 2 vislabon of the equal proteckion compenant of
ths Due Process Clause of the Figh Amiendment, sea
Jovis v, Passmon, 443 77, 8. 298 {1375), we havs not found
an implied Aamages remedy under the Free Exerciss
Clanse. Tndeed, we have declined to extend Bivens to n
- clajm sounding in the Firsh Amendment. Bush v. Lusas,
48% 11, 8. 857 (1983), Petitioners dg nat press this argu.
ment, however, 5o we assume, without deciding, that
respondent’s First Amendment olaim is actionable under
Bivens,

In the Nmited setlings where Bihvena does apply, the
tmplied eause of ackion iz the “federal analog to suily
brought against slate offidals finder Rev. Stat. §1875, 42
U.S. G, §1883" Humtmon, 54T T B, st 264, m.2. (¢
Wilson v. Loyne, B28 1. B. 603, 809 (1999). Based ox the
rules our precedents establish, respondent correctly con-
cedes that Covernment officials may not be held Habla for

-

.
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the unconstitutional eonduect of fhelr subordinatas undsra
theory of respondeat superior. Igbal Brief 48 (*[[t is wn-
disputed that supervisuzy Bivmns Hability cannot he extah-
lished solely on a theory of respondec? superior?), See
Monell v. Netw York City Dept. of Soclel Serps., 435 T.B,
658, 691 (1878) (finding xo vicarions Hahibity for & munid-
pal “porson’ wnder 42 U.B. C. §1583); see glso Ihunlop v.
Munrog, 7 Oranch 248, 289 (1812) (= faflerm) offidals
Lability “will only xesult fiom his own neglect in not prop-
erly superintending the dischargs” of ks subordinates

dutties); Robertson v. Sichel, 127 U. 8. 607, 515-516 (1888) .

(A public officer or agant 45 not responsible for the mis-
feasances or position wrongs, or for the nonfaasances, or
negligences, or omissioms of duty, of ths subagants or
servants or other persons pruperly employed by or under
bim, in the discharge of his offirial doties”™). Bercans
vicarinus lability is fnapplicable ta Bivens and §1983
suihs, 4 plodhtiff mugd plasd that pach Government-official
defendant, through the officll's own individual actions,
has violutsd the Consttaion.

"The factors necessary to natahlish a Bivens violation will
vary with the constitutional provision ot fssne. Where the
claim i Invidious diseriminaton in corbravention of the
First and Fifth Amendments our decisions make clear
that the plaintiff must plead and prove that the defendant
actad with discdminatory pupose. Chureh of Tukumd
Bobolu Aye, Inc.v. Hialech, 508 17. 8, 520, 640-541 (1993)
(First Amendment); Woshington v. Dovis, 428 17, 8, 229,
240 (1876) (Fifth Armendmexi). Tnder extant precedent

purposefnl disciminafion requires more than “ntent oo i

volition or Intent as awareness of conseguences” Parson-
nel ddministrator of M. voFeeney, 442 U. 8. 968, 279
(1979). It instead involves o dzcisionmaker’s nndertaldng
a courae of action “becanse of not merely ‘i spite of! (the
action’s] adverses efiscts mpon un identifiable group Ihid.
It follows that, to state a claim hassd on 2 violation of
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dlrarly established vight, respondent must plead sufficient
factual matter to show that patiioners adapled and fn-
plementad the detention folicley at izsns notfor s namiral,
investigative reason bt for the purpose of dscriminating
on account of raes, religin, o national origin,

Respondent disagrees.’ Ha srgues that, under » theary
of “supervisory Mahility” pebitionzrs cam bha Nable for
Tmowledge and acquisseence in thefr suhordinatss usgof
discriminatory eriteria to male dassifeabon Hecisiops
among detatnees,” Tghdl Brlef 45-46, That is to say,
respondend; helieves  supervisor’s mere Inowledge of Ms
subordinate’s discoiminatory purpose amounds to the
supervisor’s violating the Constiiubion. We reject #his
argument. Respondent’s vonception pf “supervisnry Habil-
Iy" is inconsistent weith Ms necurate stipulation, that
petitionsrs may mot be held accountable for the misdasds
of thair agents, Tn a §1883 suit or 5 Bivens artiom-grhera
masters o not answer for the torts of their servante—the
term “supervisory lability” is o mismomar, Ahsent vicas.
ous Hability, each Government official, J, his ar her s
notwithstanding, is only Hable for his or her ows misron-
dust, T the context of determinin g whether there v a
violation of clearly established right to avercome gualifind’
tmrnunity, pwrpose rather than lewledge i requized to
impose Bivens Hability on £he sabordinate for unconstitu.
tonal discrimination; the same holds trus for an offical
tharged with viclations arising from his or her superin-
tendent regponaibilities, -

ia'a
A )

‘We turn to respondent's romplaint. Under Federal Rols
of Civil Procedure B(2)(2), 2 pleading must coutatn 8 “short
and plain statement of the claim showing that the pleader
is entitled fo reHef” As the Court hald in Twombly, B0
U. 8. 644, the pleading standard Buls B announces does
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not requive “detailed factnal allepatiing” but 3% demands
meze then an unaderned, the-defmdant-unlawfully.
harmed-me accosation. JId, at BS6 {gting Paposan v,
Allain, 478 T, 8. 265, 286 {1986)). A pleading that offers
“labels and eonclasions” or “a formulaic recitation of the
elements of a canse of action will mot do® 550 U, 5., at
555. Nox does a complaint suffics if & tenders "nalked
asgertim[s]” davold of “further factnal ephancement ” I,
nk B37,

To suxvive w wotim o dismiss, & tomplaink most con-
tain sofficdent factual matter, nerepted ns trus, o “stats o
eladmn to xeliaf that is plansihls on its face® Jd., 24 570. A

‘claim hay facfal plausihility when tha plainiif pleads
factnal content that allows the court to draw the reason.
able inference that the defendant s Hable for the miscon-
duct alleged. Id,, at 656, The plansibility standard ix not
akin fo & “prohability wequirement” hut # asks e more
than a sheer possibility that s defendant has aeted wnlaw-
fully. T%id, Where 2 complaint plaads facts that are
"mezely eousistent with™ g defendands Hability, & "stops
short of the Time betwssn possbility and planshility of
‘entitlement to Telisf'” Jd, at 55T (hracksts nrottted).

Two working principles nnderie our decisiom in
Twombly. Fizst, the tenst that a rowct muat accept as trus
all of the allegations contained in & complaint is inappl
cable ta legal conclusions. Threadbare racitals of the
elenents of a cause of action, supported by mexre concly-
sory stalements, do not suffice. <Id, at 555 (Although for
the purposes of a motion to dismdss we must ke 2l of the

Bctual allegations in the compleint as true, we "are not’

bound to accept 2g true a Tegal conclusion couched as a
factoal allegation" (nternalmuotation marks omitted)).
Rule 8 marks a notahle and ganerous departure fom the
hyper-technira], codepleading regima of prior ers, but i
does not nnlock: the doars of disstvery for o planbif armed
with nothing more than condusions, Becond, only a coms
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plaint that states & plnsibls claim for xalief mrvives o
motion to dismise. Fd, at 5BG. Determining whether »
complaink states o plavsible claim for xelisf will, as the
Ot of Appeals obsaxved, be g context-specific task that
raguires the reviewing woumg o draw on its fudicdal, BxpETi-
ence end common sgmse, 480 ¥, 8d, ab 157-158. But
where the wellplkadad farts do nob permdt tha ot &
infar more than the ymere possibility of misconduct, the
complatnt hay allaged~Int it hug not “show[]*—*hal the
pleader is entitled to xalis” Fed. Bole Civ. Proc. B(2)(2). -

In keeping with thess principles & oot considering a
motion to dlemiss ran chyoss to begin by identifying plead.
Ings that, becauss thay are no more then eonchusions, are
nak entifled to the assmmption of broth, VWhile legal oon.
clugions pan provida +ha Framawnrk of g complaint, thay
must be suppusted by factnal allagations. When there are
well-pleaded factual allegations, & nourt should assome
their veracity and then daterming whether they plansihly
give rise fo an entiflement o reliaf

Our decision in Twombly fhustrates the two-pronged
approach. There, we considered +he suffidency of 2 com.
plaint alleping that incunhent telecommmurications pro-
viders had entersd an agrasment not %o compets and ta
forestall competitive entry, in vislation of fhe Bherman
Act, 15T 8, C. §1. Recognizing that §1 enjoins vnly anti-
sepetitive conduct "afficted by a tontract, comhination,
ar copspivacy,” Copperueld Carp. v. Independencs Tobe
Corp, 467 U. 8. 7152, 7775 (1984), the platntif fn Twombly
Hatly pleaded that the defandants “hald] entered into g
conctract, combination or conspiracy to prevent competitive
entry .., and ha[d] agreed not o compets with ane an-
other” BSD U.8, at 551 (mtePnal quotation marks omit.
ted). The compleint alse alle gefl that the defepdants’
“pazallel course of condme . . #g prevent competiion™ and
inflate prices was indicative of the unlawfol agreemant
alleged. Ibid. (internal quotation marks ornitted),
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The Court: beld the plaiatify’ complaint defident under
Rule B. In doing so # st noted that the plaintife asser-
Hon of ant unlavwiil agreement was a *Jepal conclusion™
and, as such, wasnot entitled to the assumphion of buth,
I3, at 5565, Had the Court shmply credited, tha allsgation
of a conspiracy, the plaintiffs would have stated a flaim
for xdlisf and hesn entiled o proceed perfree, The Cotwd
next addressed tha "nud” of the plaintifiy complaint—4ha
well-plaaded, nonconslnsory fackual sllegation of paraflel
hehavior—to determine whether i gave xise 40 2 "plaust
ble suggestion of conspiracy.” Xd, at 565-566. Acknowl-
edging that parallel conduck was consistent with an
unlawiinl agresmend, the Onurk neverthelesa concloded
that it did not plausibly mpgast an illicit accord becausa it
was 1ot only compatible with, but indeed was more Hkely
explained by, Iawil, unchorangraphad free-markat behav-
inr, Jd., at B87. Becanse the well-pleaded fact of pazallel
conduck, meeanted ae tons, did wot plansibly sugeest an
unlawiul agreemant, the Court held the plaintifiy com-
plaink musiba dsmiszed. 1, ok £70.

- B -

- Under Twombly's constzuckion of Rule 8, ws condnda
that respondent’s omplaint has not “nudged [his] ladms"
of ineidious diserimination “across the ¥ne from conpeiv.
zbls to plausible.” IThid. :

‘We begin owr analysis by identifying thy allsgations in
the complaink that are not entitled to the sssumption of
tiuth. Respondent pleads that pelitionars “kmew of, con-
doped, end willfully and malicously ‘agresd to subject
[him]” {o harsh conditions of confinemant "as a matier of
policy, solely oo accomnt of [his] religion, race, andlor
national origin and for no lesitimata penological intersst.”
Complaint {98, App. to Pet. for Cert. 173a-17da. The
complaint alleges that Asheroft was the “principal archi.
tegt! of this invidious poliy, ¥4, {10, at 1572, and that
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Mueller was "fustromental” in adopting and executing #,
id, 911, 2t 157a. These bhare azsarfinms, amuch ke the
pleading of conspiracy in Twombly, amount to nothing
more then s “formnlaic rectatiom of the elements® of 5
constitrkional diswrimination clatm, 550 T.B, at 555,
namely, that petitioners adoptad 2 policy “bacanss of’ not
mezzly in spits of) its adverse affects wpon an iderifahle
group.” Feeney, 442 11,8, 2% 278, As such, ths sllsgations
are eonclusery and nob entitled to be assmmed frue,
Twombly, suprs, 650 UL 8., at BE4-5ES. Tabe dleax, wadn
not xeject these bald allegatioms pn the groond that they
are mawgalistic or nonsensicsl. Wa Ao not so tharackeris
them any more than the Cowrt 3x Twombly rajacted the
pledntiffs’ express allegation nfu “contract, eombinationor
conspiracy fo prevent competitive entry™ id, af BS,
becanse gt thonght that cladm tog thimerical to be mah.
tained. Xtis the eonclusory nators of regpondent’s allega.
tions, zather than thelr edvavagantly frncifl natvrs, that
diserchitles them to the presumphion of fruth,

Wa necct consifer the factual ellegationa in respondent's
complaint to daterming if they plansibly sngpest an enti-
Hlement 0 relief The vornplant allages that “the FRy,
undar the directingn of Defondmnt MUELLER, arrestad pnd,
datained thounsands of Anh Muslim men ... zs part ofits
IuvesHpation of the events of Septemmber 11° Complaint
147, App. to Pet. for Cect. 164a. Tt further clatms that
“[flhe palicy of holding post-September-11th detainesg in
highly restrictive condifions of confinement ol they
were ‘deared’ by the FBI was approved by Defendunty
ASHCROFT and MUEILER in dlscussions o the wasls
after Beplamber 131, 80017 Id, 969, at 158z, Taken ag
frue, these allegafions mre cfmsistent with petitionery’
purposefully designating detafneds - “of Ligh futeragt
becanse of their race, religion, or national origin, Buf
given. more Mkely explinations, they do not plansibly
estabHsh this purpose.
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The Septernber 11 atiacks wers pexpetrated by 18 Amb
Muslim hijackers who counted thamsslves mambers in
guod stending of el Qaeda, an Tslamir fundamantalich
group. Al Qanda was headed by amother Avsh Moshm—
Osara bin Laden-—and composed $n large part of his Arah
Muslim disciples. Tt should foms as no suzprise that a
legitimate poliny ditecting Jaw enforcement to arrest and
detain individuals hecanse of thefr suspected Hnk fo the

" attacks would produce o disparate, inddental fmpart on
Azzb Muslims, even though ths purposs of the policy was
to target neither Arabis nox Muslims, On the facts respon-
dent alleges the arrdsts Mueller oversaw wers lisly law.
fol and fustified hy his nemdisedmivitory intent to detain
aleps who were llegally present in the Tinited States and
who had potentia) comnections o those who comroitted
terrorst eris.  As hebersen that "chvious alternative ex.
planation” for the srrests, Twombly, supra, at 5687, sdd the
purposefil, invidious discimination respondent asks s o
infer, discimination is net a plansible condlusion.

But even i the complaint's well-plaaded facts piva tise

to @ plausible Inferenca thab respondent’s prrest wayg tha
rasult of wnconstintional dscdmination, that- infeyenes
‘wlone wodld, ndt entitle raspondent fo 1eHef It is impoz-
tank. io recall that xespemdant's complaint challenges
neither the constitutionaliy of his axrest nox his $nitis)
detention in the MDC. Respondent’s constitakional clajms
againsk petitidners rest solely on theic ostensible “policy of
holding post-September-11th detainees” 3 the ADMAX
BHU once they were rategorized as.'of high interest”
Ceamplaint 68, App. tn Pet. for Cert. 168a. *T'o prevail on
that theory, tha complaint must conbain facks plansibly
showing that peiitionsrs purposefully adopted a policy of
cldnsifying post-Beptembor-11 detainess as “of high inter-
est” becanza of thelt rare, raligion, or national udigin.

This the complaint faflz to do. Though respondent
wllages that vazivus other defendants, wha are not hefors
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us, may hava labeled him a peraon of “of high interagt’ for
impetmissihla taasons, hs anly fartual allegation, agaf

pelilioners acruses them of adopling & polsgy Epproving
“reshrictive conditions of canfinement” for pust-Septamber-
11 detainzes until they weza “'denred’ by tha FRI* Ibid,
Aceepting the truth of that ellagation, the complaing does
oy ghow, br even intimate, that petitioners pposefilly

suspacted terrorists in the most secure conditons el
able untfl the suspeets could be cleared of terrorist acke.
ity. Respondent does not argus, 20 pan he, that such a
mobive would vinlate petitnmers' constifutiocnal ohliga-
tons. He would need to allage more by way of factal
eontent fo “nudele]” his dladmof puzposefil Hsoimination
"acxoes the Hne from concefvable 4o plansible” Twombly,
BE0 . 8., at B0,

To be sure, respondant can attermpt to dmw cortaln
contkrasta betwaen +he pleadings the Courk popsiderad in
Twombly and the pleadings at issnz hers. In Twombly,
the eomplaint allaged pemeval wiongloing that extended
ovar a pexiod of years, id, at 651, whereas hars tha com-
plaint alleges discrete wrongs—dor nstance, beatings—hy
lower level Governmen® astors, Tha allagationy here, if
true, and if condoned by petitioners, conld be the basis for
some inference of wrongfid intedt on petitioners’, part,
Despite these distinctions, respondent's pleadingy do not
suffice to siate u clatm. Tnltke in Twomkbly, where the
doctrive of respondect superior could bind the corporate
defendant, here, aw e have nofed, petitioners canmob be
held Hable nuless they thermselves acted on sccount of 2
constifwbionally protacted charactaristie, Tet xespondent's
complaint does not rontain any factual aYlegatinn Fuif-
tiant to plaushly sugeest petitioners’ discriminatory stats
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- of mind. His pleadings thus do not meet the standard
necessary to comply with Ruls 8.

It is Important to note, however, that we exprass mo
opinion leoncerning the suffidency of respondent’s com-
plaint against the defendants who are pot hefore us,
BRespondent’s acemm} of his prison ordgal allegas sexioug
official misconduct that we need not address hars, Our
dacision iz Hmited to tha determinating that respondent's
complaint does fiot entitle him to relisf from patitioners,

o

Respondent ofiers thres mrguments that bear on qur
disposition of kis case, butnones is persuasive, .

1

Respondant fivst says that puwr decsion in Twombly
shorid be limitad $o pleadings mades in the context of an
antitrust dispute. Ighel Brief 87-88. This argument is
not supportad by Thwombly and is neompatibla with the
Federal Fules of Civil Procednrz, Though Twombly de-
texmined the sudffirfency of a complaint sounding in gxb-
trust, the dedsion was based on ouy interpratation and

application of Bulz B. BEO 1. 8., at 554, That Rule in tumn -

governs tha pleading standard " all cil ackions and
proceedings in the United States district courts® ~ Fed
Rule Civ. Proe. 1. Our decision fn Twombly sxpounded ths
pleading standard for "2l civil actons,” ibid., and it ap-
plies to antitrust and discrimination &uits aliks. See 550
. 8., =5 B55-556, and n. B,

2

Respondent next implies that our construckion of Rule 8
ghould be tampered whers, as'heve, the Court of Appaals
has "instructad, the districh eourt to akin discovary in such
B Way o5 to preserve” petitioners’ defense of gualified
immunily "as much as passihle in anticipation of o Fum-
mary judgment moton? Jghal Braf 27. We have held,
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discavery as o tha other parties proceeds, i would prove
necessazy for petitioners and their cownsel to particpate
in the process to ensure £he cass dues not develop in 2,
mirleading or dlanted way that canses prejudics to thei
positinn® Even if pefitioners e not yet themsalves sub-
ject to discovery ordazs, then, they wonld not be fres from
the burdens of discovery, -

We declins respondent’s Inyitation to relax the pleading
reguirerments oo the ground that the Courk of "Appealy
promises petiioners mintmally Infrnaive discovery, That
promise provides especially cold comfort In #his pleading
context, whera we are fmpelled to give real contant 4o bhe
concept of qualifisd immundty for Meh-Jevel offictals who
st be nefther daterred nor detractad from the vigarons
perhrmance of ther dutes, Because respondent's com-
plaint is deficdent under Rals B, he is not entitlsd o dis-
covery, cabined or otherwize, .

3

Respondent Snally maintains that the Fedaral Bules
exprezsly allow him o allage petitioners” discrminatory
intenk “pemerally,” which he equates with z conclusory
allegation. Igbal Brief 82 {iting Fed. Bule Giv. Proe, g).
It fillows, respondent says, that his complaint is sudf-
clently well pleaded because # cladms that vetitionery
discriminated sgainst him “on account of [Ris] zeligium,
race, and/or nationsl nrigin and for no legithmate penologi-
cal interest” Complaint Y96, App. to Pet. for Oart, 172
1732, Were we xequired to mecept this dilegation us trus,
respondent’s complaint woald swrvive petitionsrs’ moton
to dismins. But the Federal Rules do not radquire courts fo
credit 2 complaint's conclsory statements withou} rafy-
anee to its Factual contexh,

It is frus that Rule 8(b) reguizes packictlarity when
pleading “Faud or misteks” while allowing " [m}atics,
intent, knowledge, aud obhex conditions of & persor’s mind
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[ta] be alleged generally” Bui “genexally” is & yelative
term. In the context of Rule 8, it is to he comparad to the
periicularity requirement applicable to fraud or mmistaks,
Bula 8 merely exvuses a parly from Pleading discrmina.
tory infent under an elavated pleading standard. Tt dges
not give him Beenge o svade the less figid-—thangh sHil
operative—sirictures of Buls 8. See 54 O Wilght & A,
Miller, Fedaral Practee and Proesdure §1301, p. 251 (34
ed. 2004) ("[A] =igid ruls requiring the detafled pleading nf
a. eondition of mind wonld be undesirabla becausa, ahsant
overriding considefativns pressing for s specilicity Te-
quirement, as'in the case of averments of frand or mis.
take, the ganeval ‘ghort and platn statement of the daim’
mandate in Rule B(a) . ., should contzol the second sen
tence of Bule 8(b)). And Ruls B doas not ETIDErWEr Ta-
spondent to plead the bhare elements of his causa of action,
affix the label “general allegation,” and expect his tom.
plaint to survive 2 motion to dismiss.
\'

Ve hold that resposdent's complasnl Lils by phiad aufi
clent facts to state a elaim for purposeful and anlawfdl
discriminakion against petifionsts, Ths Court of Appeals
should decide in tha first instance whether to remand 4o
the District Cowrk so that respondant can seek leaye to
arnend his deficient complaint.

The udgment of the Courk of Appeals s revarsad, and
the case i3 remanded for farthar proceedings consistent
with this opindon. .

Tt is 50 orderad,
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. - 67 Wis2d 4
In.re GUARDIANSHIP OF Richard
.PESCINSKI, Incompetent.

t

Janice Pescinski LAUSiER,' Appellant,
V.
 Richard PESCINSKI, Respondent.
- No. 668.

Supreme Court of Wisconsin,

March 4, 1975,

.WVILKIE, Chief Justice.

Does a county court have the power to
order an operation to be performed to re-
~move a kidney of an incompetent ward,
-under guardianship of the person, and
transfer it to a sister where the dire need of

the transfer is established but: where no -

consent has been given by the incompetent

or his guardian ad litem, nor has any bene- .

fit to the ward been shown?

That. is the issue presented on appeal .
here. The trial court held that it did not -

have that power and we agree. The appel-
lant, Janice Pescinski Lausier, on her own

petition, was appointed guardian of the per- .

son of her brother, the respondent, Richard

Pescinski. In 1958, Richard was declared

incompetent and was committed to Winne-
bago State Hospital. ‘He has been a com-
mitted mental patient since that date, clas-

sified as a schizophrenie, chronie, catatonic,

type. .
On January 81, 1974, Janice Pescinski

Lausier petitioned for permission to Dr. H. ‘

M. Ksuffman to conduct tests to determine
whether Richard Pescinski was a suitable
donor for a kidney transplant for the bene-
fit of his sister, Elaine Jeske. Elaine had
both kidneys surgically removed in 1970
because she was suffering from kidney fail-
ure diagnosed as chronic glomeru]on_ephz;i-,
tis. In order to sustain her life, she was put
on a dialysis machine, which functions as an
artificial kidney. Because of the deteriora-
. tion of Elaine, the petition contended that a
kidney transplant was needed, . Subsequent
tests were completed establishing that

Richard was a suitable donor, and a hearin‘g .

“was then held on the subject of whether
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permission should be granted to perform
the transplant. The guardian ad Iitem :
would not give consent to the transplant
and the county court held that it did not
have the power to give consent for the
operation.

At the time of the hearing Elaine was
thirty-eight and her brother Richard was
thirty-nine. Evidence was produced at the
hearing that the other members of the Pes-
cinski family had been ruled out as possible
donors on the basis of either age or health.
The father, aged seventy, and the mother,
aged sixty-seven, were eliminated as possi-
ble donors by Dr. Kauffman because, as a
matter of principle, he would not perform
the operation on a donor over sixty. A
similar rationale was applied by Dr, Kauff- :
man as to all of the six minor children of :
Elaine, the doctor concluding that he
“would not personally use their kidneys” as |
a matter of his “own moral conviction.” ;
Mrs. Jeske's sister, Mrs. Lausier, was ex-,
cluded as a donor because she has diabetes. .
Another brother, Ralph Pescinski, testified:
that he was forty-three years old, had been,
married twenty years and had ten children, !
nine of whom remained at home. He is a |
dairy farmer and did not care to be a donor
because there would be nobody to take over
his farm -and he felt he had a duty to his |
family to refuse. He further testified that !
he had a stomach disorder which required a I
special diet and had a rupture on his left
side. He had been to see Dr. Capati at the :
Neillsville Clinie, who told him he should ,
not get involved and that his family should
come first. ’

The testimony showed that Richard was |
suffering from schizophrenia—catatonic |
type, and that while he was in contact with |
his environment there was marked indiffer- i
ence in his behavior. Dr. Hoffman, the |
medical director at the Good Samaritan |
Home, West Bend, Wisconsin, testified that -
in layman’s terms Richard’s mental disease

was a flight from reality. He estimated
Richard's mental capacity to be age twelve.
No evidence in the record indicates that
Richard consented to the transpl_é.nt. Ab-
sent that consent, there is no question that
the trial court’s conclusion that it had no
power to approve the operation must be
Isustained.
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2014 WL 51200
S.D. Texas,
Houston Division,

Perry COLEMAN, Plaintiff,

JOHN MOORE SERVIGES, INC,, Defondant,
Jan, 7, 2014.
MEMORANDUM AND OPINION
LEE H. ROSENTHAL, District Judge,

*1 The plaintiff, Perry Coleman, sued his former employer, John Moore Services LF, alleging violations of the Fair
Labor Standards Act for failure to pay overtime for hours worked in excess of 40 hours in 2 workweek, John Moore
has moved to dismiss Coleman’s amended complaint for failure to state an FLSA violation or FLSA employer status
under Federal Rule of Civil Procedure 12(b)(6) and Rule 8(a)’s pleading standards,

Based on the pleadings; the motion, response, and reply; and the applicable law, this court finds that the complaint’s
allegations are inadzquate and grants the motion to dismiss, without prejudice and with leave to amend,

X. The Allegations in the Amended Complaint
Coleman's amended complaint is terse, His FLSA allegations in his amended complaint are ag follows:

6. The Plaintiff worked for Defendant from on or about J anuary 2008 to on or about May 2012 zs an electrician,

7. During one or more weeks of Plaintiff"s employment with Defendant, Plaintiff worked in excess of forty (40)
hours (overtime hours),

&, During one or more weeks of Plaintiff’s employment with Defendant wherein Plaintiff worked overtime hours,
Defendant failed to pay Plaintiff one end oge-half times his regular rate of pay for each overtime hour worked,

9. The scts described in the preceding paragraph violate the Fatr Labor Standards Act, which prohibits the denial
of overtime compensation for hours worked in excess of Forty (40) per workweek, Defendant willfully violated
Plaintiff’s rights under the FLSA.

Coleman seeks actual and compensatory damages. He also seeks liquidated damages for a willful FLSA violation,

John Moore moves to dismiss under Rule 12(b)(6) based on recent case Jaw applying Bell Alantic Corporation v.
Twombly, 550 U8, 544, 127 8.Ct. 1955, 167 L.Ed.2d 929 (2007) and Asheroft v Igbal, 556 U.S. 662, 129 8.Ct.
1937, 173 LEd.2d 868 (2009) to similar bare-bones FLSA allegations, John Moore argues that Colenman's
allegations that he worked in excess of 40 hours per week without being paid overtime are insufficient because they
“merely parrots™ the FLSA's text without supporting the overtime allegations with sufficient facts,

*2 In response, Coleman argues that the case law before and after Twombly and Igbal support the sufficlency of his
FL.SA-violation allegations, He does not address the challenge to the caverage allegations; Coleman argues that the
additional details can be obtained through discovery. John Moore replies by pointing out that some of the cases
Coleman relies on are from 2009 and the more recent cases denying motions to dismiss had considerably more
detailed pleadings than Coleman’s complaint.

I, Analysis _
On a Rule 12(b)(6) motion, a court must take the facts alleged in the complaint as frue and draw all reasonable

inferences in the plaintiffs favor, The court will not dismisg any claims unless the plaintiff has failed io plead
sufficient facts to state a claim to relief that is facially plausible, Bell AfL Corp., 550 U.S. at 570, that is, one that
contains “factual content that allows the court to draw the reasonable inference that the defendant is liable for the
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misconduct alleged,” Igbal, 556 U.S. at 678. The plaintiff must allege facts showing “more than & sheer possibility
that a defendant has acted unlawfully.” Jd, A complaint that offers only “Jabels and conclusions” or *a formulale
recitation of the elements of a cause of action will not do." Twombly, 550 U.S. at 555,

A. The Allegation of an FLSA Violation

The FLSA states that for “employees engaged in interstate commerce ... no employer shall employ any of his
employees .. for a workweek longer than forty hours unless such employee recelves compensation for his
employment In excess of the hours above specified at a rate not less than one and one-half times the regular rate at
which he is-employed,” 20.U.8.C, § 207(2)(1). To show a violation of the FLSA's overtime requirements, & plaintiff
must allege (1) that he was employed by the defendant; (2) that his work involved interstata activitys and (3) that he
performed work for which he was undercompensated. John Moore argues that Coleman’s complaint fails to allege
his claims or coverage with sufficlent factual specificity. John Moore relies on two recent ciroult cases, Dalesus v.
HF Management Services, LLC, 726 F.3d 85 (2d Cir2013) and Pruell v. Caritas Christi, 678 F.3d 10, 13 (ist

Cir.2012),

In DeJesus, the Second Circuit sgreed with the district court that the plaintiff failed to allege sufficient facts
supporting allegations that she worked overtime without proper compensation, Deesus “alleged only that in "some
or all weeks" she worked more than *forty hours® a week without being paid *1.5" times her rate of compensation.”
Dejesus, 726 F3d at 89, Those allegations were “no more than [a) rephrasing [of] the FL.SA’s formulation
specifically set forth in section 207(a)(1).” Id. Because the “complaint [merely] tracked the statutory language of the
FLSA, lifting its numbers and rehashing its formulation, but alleging no particular facts™ her complaint was properly
dismissed, /4. Plaintiff merely “repeated the language of the [FLSA]," without “estimatfing] her hours in any or all
weeks or provid(ing] any other factual context or content, J4,

*3 Although plaintiffs are not required to provide an approximation of uncompensated overtime hours to survive a
maotion to dismiss FLSA overtime claims, the Second Circuit required the plajntiff to at least “allege 40 hours of
work in a given workweek as well as some uncompensated time in excess of the 40 howrs," and noting that an
approximation of hours “may help draw a plaintiff’s claim closer to plavsibility,” but was clear that such an
approximation was niot required.

Before the Second Circuit’s analysis in Delesus, district courts in the Second Circuit allowed threadbare
paraphrasing of the FLSA’s statutory requirements to survive-a motion to dismiss. DeJesus approved a district
court's decision to require some factual content or context beyond the elements of the statute. Cases decided in
district courts in the Second Circult after DeJesus have appliedt this requirement. ‘

*4 Here, by contrast, Coleman's complaint has no allegations that provide any factual context that form the basis for
his claimed FLSA violation, The complaint merely alleges that “{during] one or more weeks of Plaintiffs
employment, Plaintiff worked in exczss of forty (40) hours” and that during “one or more weeks ... Defendant failed
to pay Plaintiff” the overtime rate, For the same reasons as the Second Circult in DeJesus, this court finds that more
is required of a plaintiff than an “all purpose pleading template” with allegations providing no factual context and no
way for the court to determine that the plaintiff has stated a claim as opposed to repeating the statutory elements of
the cause of action. The DeJesns court was eareful to note that it was not requiring a plaintiff to plead a specific
nurmber of hours worked; “mathematical precision™ was not the standard, But the court did not find it unfair or
burdensome to require some factual allegations. “[I]t is employees' memory and experience that lead them to claim
in federal court that they have been denied overtime in violation of the FLSA in the first place. Our standard requires
that plaintiffs draw on those resources in providing complaints with sufficiently developed factual allegations ,*
Dejesus, 726 F.3d at 83-91, Similarly, Coleman should be able to use his memory to flesh out the complaint with a
factual context, before discovery has taken place,

Johrt Moore points out that while Coleman cites cases denying motions to dismiss FLSA claims, the complaints in

those cases provided facts that fairly put the defendant on notice of the basis of the claims but in [those cases] the

plaintiff’s allegations indicated that her overtime claim was based on alleged misclassification as an independent

contractor. Accordingly, the motion to dismiss the FLSA violation claim is granted, without prejudice and with
leave to amend the complaint to provide a factual context, consistent with this opinion.
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B, The Allegation of FLSA Coverage
John Moore contends that the complaint does not allege facts but rather merely recites the statutory elements of

FLSA coverage, Coleman does not respand to this argument. His amended complaint lleges the following;

At all times pertinent to this complaint, Defendant John Moore, LP was an eaterprise engaged
in interstate commerce. At all times pertinent to this Complaint, Defendant rzgularly owned
and operated businesses engaged in commerce or in the production of goads for commerce as
defined by § 3(r) and 3(s) of the Act, 29 U.5.C. § 203(r) and 203(s). Additionally, Plaintiff
was individually engaged in commerce, and his work was essential to Defendant’s business.

*5 To survive a motion to dismiss, a complaint must allege facts that show coverage under the FLSA. *The FLSA
guarantees overtime pay to employees engaged in the production of goods for commerce (*individual coverage') or
employed in an enterprise engaged in commerce or in the production of goods for commerce (‘enterprise
coverage').” Martin v. Bedell, 955 F.2d 1029, 1032 (5th Cir.1992). “Commerce,” under the FLSA, “means trade,
commerce, ranspartation, transmission, or communication among the several States or between any State and any

place outside thereof." 20 U.8.C. § 203(b).

The court agrees that the complaint dees not sufficlently allege facts demonstrating individua) or-enterprise
coverage, Rather than pleading specific facts that establish individual or enterprise coverage, Coleman recites the
statutory elements of FLSA coverage or asserts generalized facts that do not relate to the coverage issue,

Because Coleman has failed to ellege facts that, if taken as true, establish coverage under the FLSA, Yohn Moore’s
Rule 12(b)(6) motion to dismiss s granted, without prajudice and with leave to amend to provide a sufficlent factyal

basis consistent with this opinion.

End of Document

© 2015 Thomsor Renters, No alalnrio urignut LS, Guvernment Warks.
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2014 WL 4722706
N.D. Texas,
Dallasg Division,

Kurtiss KIDWELL, Plaintiff,
v.
DIGITAL INTELLIGENCE SYSTEMS, LLC, d/b/a Disys, Defendant,

Sigmed Sept. 22, 2014,
MEMORANDUA OPINION AND ORDER

JANE J. BOYLE, District Judge.

#1 Before the Court is the Motian to Dismiss for Failure to State a Claim or, in the Alternative, Motion for a More Definite
Statement, filed by Defendant Digital Intelligence Systems, LLC, d/b/a DISYS on March 17, 2014, After considering the
Motion and the related briefings, the Court GRANTS Defendant’s Motion to Dismiss but permits Plaintiff leave to amend
his complaint to include all=gations sufficient to inform Defendant of the parties” coverage under the FLSA, Accordingly, the
Court DENIES Defendant’s Motion for a More Definite Statement as moot, '

I.
' BACKGROUND
This is an action for unpaid overtime compensation under the Fair Labor Standards Act (“FLSA™), 29 US.C. § 201, et seq.
Plaintiff Kurtiss Kidwell (“Kidwell") alleges that he was employed by Defendant Digital Intelligence Systems, LLC d/b/a
DISYS (“DISYS") a5 a national accounts recruiter from November 2012 through Apeil 2013, Kidwell claims that during
“one or more weeks" of his emplayment he worked in excess of forty hours but was not paid overtime. Id, Accordingly, ha
filed sult in this Court on October 8, 2013, Several months later, on February 3, 2014, Kidwell filed his First Amended
Complaint, sesking actual and compensatory damages, liquidated damages, as well as attorneys’ fees and costs, On March
17,2014, DISYS filed its present Motioa to Dismiss, ot in the Altemative, Motion for a More Definite Statement,

IL
LEGAL STANDARD

A, Buls 12(0)(6) Motion Yo Dismiss _
~ Under Rule B(a)(2) of the Federal Rules of Civil Procedure, a complaint must contain “a short and plain statement of the
claim showing that the pleader is entitled to relief.” Fed R.Civ.P. 8(a)(2). Rule 12(b)(6) authorizes the court to dismiss a
plaintiff’s complaint for “failure to state a claim upon which relief can be granted.” Fed R.Civ.P. 12(b)(6). In considering a
Rule 12(b)(6) motion to dismiss, “[tIhe court accepts alt well-pleaded facts as true, viewing them in the light most fayoragle
to the plaintiff." In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir.2007). To survive & motian to dismiss, a
plaintiff must plead “"enough facts to state a claim to relief that Is plausible on its face.” Bell Atl. Corp, v. Twombly, 5500.8.
544, 570, 127 8.Ct. 1955, 167 L.Ed.2d 929 (2007). “Threadbare recitals of the elements of a cause of action, supported by
mere conclusory statements, do not suffice.” Ashcroft v. Iobal, 556 U.S, 662, 678, 129 8.Ct. 1937, 173 L.Ed.2d 863 (2009).
“A claim has facial plausibility when the plaintiff pleads factual content that allows the court ta draw the reasonable inference
that the defendant is liable for the misconduct alleged.™ 7d. “The plausibility standard is not akin to a ‘probability
requirement,’ but it asks for more than 2 sheer possibility that a defeadant has acted unlawfully.” 14, When wel I-pleaded facts
fail to achieve this plausibility standard, “the complaint has alleged—Dbut it has not shown—that the pleader is entitled to
relief.” 1d. at 679 (internal quotation marks and alterations omitted), :

B, Rulg 12(s) Motion for a More Definite Statement

#2 Rule 12(e) allows & party to “mave for a more definite statement of a pleading to which a responsive pleading is allowed”
when it Is “so vague or ambiguous that the party canfiot reasonably prepare a response.” Fed R.Civ.E. 12(e). “When a party
moves for a more definite statement, a court must determine whether the complaint is such that a party cannot reasonably be
required to frame a responsive pleading.” Ash Grove Tex, L.P. v, City of Dallas, No. 3:08-CV-2114-0, 2009 WL 3270821,
at *7 (N.D.Tex, Oct5, 2009). “[M]otions for a more definite statement are generally disfavored,” and district courts have
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“significant discretion” when considering them. J4, (internal citations and quotations omitted),

m!
ANAYLYSIS
DISYS seeks dismissal, or alternatively, a more definite Staternent, becanse Kidwell “failed to plead facts .., sufficient to
support his claims for individual relief” under the FLSA. Specifically, DISYS argues Kidwell does not offer sufficlent facts
regarding DISYS's employer status, the alleged overtime violations, and coverage under the FLSA.

A. Tha Allsgations of Employer Status under the FLSA .
The Court first considers DISYS's argument that Kidwell has failed to plead sufficient facts to demonstrate that an
employer-employee relationship existed between them. DISYS contends that Kidwell's allegations fail to satlsfy the
“economic reality” test set out by the Fifth Circuit and do not pravide facts establishing DISYS's employer status,

In order “[tJo be bound by the requirements of the Fair Lahor Standards Act, one must be an ‘employer.” " Donovan v. Crim
Hotel Co., 74T F.2d 966, 971 (5th Cir.1984) (citing 25 U.8.C. §8 206-07). Under the FLSA, the term “employer” “includes
any person acting directly or Indirectly in the interest of an employer in relation to an employee. Lee v, Conkoma Cnty, 937
F.2d 220, 226 (5th Cir.1991) (quoting 20 11.8.C. § 203(d)). The Supreme Court has deternined that the FLSA*s definition of
“employer” is to be interpreted expansively, Falk v, Brennan, 414 U8, 190, 195, 54 S.Ct. 427,38 L.Ed.2d 406 (1973). Thos,
“[tlhe term employer includes individuals with managerial responsibilities and *substantlal control ovar the lerms and
conditions of the [employea’s] work. ” Lee, 937 B2d at 226 (quoting Falk, 414 11,8, at 195), ,

*3 The Fifth Circult uses the “economic reality” test to evaluate whether an individual or entity possesses such operational
control with respect to the employment relationship, Gray v. Powers, 673 B.3d 332,354, 357 (5th Cir.2012). In applying this
test, the court considers whether the allsged employer: (1) possessed the power to hire and fire the employees, (2)
supervised and controlled employes work schedules or conditions of employment, (3) determined the rate and method of
payment, and (4) malntained employment records.” I4, at 355 (citations omitted). “While each element need not be presant in
every case,” the individual must have control aver at lesst certatn aspects of the employment relationship, Id. at 357 (“While
the Fifth Circuit ‘has on several occasions fotind employment status even though the defendant-employer had no contro] over
certain aspects of the relationship,’ it does not follow that someone who does not control any aspect of the employment
relationship is an employer.™), _

While Kidwell's Amended Complaint does not provide details describing how DISYS oversay his work, the Court concludes
that the allegations are sufficlent to support a reasonzhle inferepce of operational control by DISYS and an
employer-employee relationship between the partles. Kidwell alleges he “worked for Defendant from November 2012
through April 2013 as a national accounts recruiter”; “his work was essential to Defendant's business™, and *[d] uring ...
Plaintiff's employment with Defendant ... Defendant failed to pay Plaintiff,” At the very least, Kidwa!l has asserted thact’ he
was emnployed by DISYS, DISYS was in control of his method of payment, and DISYS failed to pay him, See Hoffman v,
Cemex, Inc, No. H-09-3144, 2009 WL 4825224, at *3 (SD.Tex. Dec.8, 2009) (finding that shmilarly simple allegations in
an FL.SA complaint were “all factual allegation[s}—not legal conelusions—and, if proven, they give rise to & plausible claim
for relief”). Kidwell's allegations, taken as true, are sufficlent to qualify DISYS as an employer under the FLSA, and
therefore state 2 claim against it.

Accordingly, the Court finds that Kidwell has alleged sufficient facts to demonstrate that an employer-employee relationship
existed between him and DISYS. '

B, The Allzgations of FISA Qvertime Violations '

*4 The Court next considers DISYS's argument that Kidwell has failed to satisfy the pleading requirements for the alleged
FLSA overtime violations because he offers no factual context for his claims and “must at least allege an estimate of the
mumber of hours worked without adequate compensation.” In response, Kidwell insists that he pled sufficlent facts to put
DISYS on notice that it is being sued for overtime wage violations.

Allegations of a complaint must be sufficient to “‘give the defendant fair notice of what the ... claim is and the grounds upon
which it rests.” Twombly, 550 U.S. at 555 (quoting Conley v, Gibson, 355 U.S. 41,47, 78 8.C1, 99, 2 LEd.2d 80 (1957,
“Moreover, it cannot be the case that a plaintiff must plead specific instances of unpaid overtime before being allowed to
poceed to discovery to access the employer's records.” Solis v. Time Warner Cable San Antonlo, L.P, No.
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10-CA~0231-XR, 2010 WL 2756800, at *2 (W.D.Tex. July 13, 2010),

Taking Kidwell's factual allegations regarding the overtime violations as true, the Court finds that Kidwell hag pled “enongh
facts to state a claim to relief that is plausible on its face.” Twombly, 550 U.S, at 570.2 In his pleadings, Kidwell has specified
the name of the employee asserting the statutory violation, the employee’s job title while working for DISYS, and the
six-month time period during which he allegedly worked over forty hours without being paid time-and-a-half, Dac. 5,PL's
Am, Comp, I-2 (noting that “Plaintiff worked for Defendant from November 2012 through April 2013"). Kidwell's
complaint presents similar allegations regarding overtime pay and is therefore sufficient to "glve the defendant fair notice of
what the ... claim Is and the grounds upon which it rests.” Twombly, 550 U.S. at 555 (quoting Conley, 355 U.S. at 47).

C. The Allegations of FLSA Coverage
*5 The Court turns to the issue of the parties’ coverage under the FLSA, examining both Kidwell's individual coverage and

DISYS's enterprise coverage. “The FLSA guatanises overtime pay to employees engaged in the production of goods for
commerce (‘individual coverage’) or employed in an enterprise engaged in commerce or in the production of goods for
cornmerce (‘enterprise caverage').” Martin v, Bedell, 955 F.2d 1029, 1032 (Sth Cir,1992) (citing 29 U.S.C. § 207(a)(1)).
“Either individual or enterprise coverage is enough to invoke FLSA protection.™ /4, (emphasis omitted), Because coverage is
an element of an FLSA claim, a plaintiff must allega facts that show coverage under the FLSA in order to survive a motion to

dismiss.
Kidwell alleges both individual and enterprise coverage. Doc. 5, PL's Am. Comp, 1-2. In addition to stating that he worked
for DISY'S as & national accounts recruiter, the relevant portion of the Amended Complaint states;

{alt all times perﬁnenf to this complaint, DIGITAL INTELLIGENCE SYSTEMS, LLC d/b/a DISYS,
LLC, was an enterprise engaged in interstate commerce, At all times pertinent to this Complaint,
Defendant regularly owned and operated businesses engaged in commerce or in the production of

.

i,

goods for commerce as defined by § 3(r) and 3(s) of the Act, 29 U.S.C. § 203(r) and 203(s).
Additionally, Plaintiff was individually enpaged in commerce and his work was essentlal to
Defendant's business. ' b '

. DISYS argues Kf'dwell’s aﬂegatigns §upporﬁng the overtime clalm are insuffictent becanse the Amended Complaint does
not allege any specific facts regarding interstate commercial activity, but merely recites the statutory elements of FLSA
coverage.

L Individual Coverage
The Court first addresses the issue of Kidwell’s individual coverage under the FLSA. To demonstrate that individual

coveraga exists, Kidwell must allege facts that give rise to a reasonable inference that he was engaged in commerce or in the
production of goods for commerce. 29 U.S.C. §§ 206(a), 207(8); Morrow, 2011 WL 5595051, at *3, The test to determine
whether an employes is “engaged in commerce” inquires “whether the work s so directly and vitally related to the
functioning or an instrumentality or facility of interstate commerce as to be, in practical effect, a part of it rather than an
isolated activity.” Willlams v. Henagan, 595 F.3d 610, 621 (5th Cir.2010).

*§ Even though Kidwell's Amended Complaint indicates “national accounts recruiter” as his job title, Kidwell has failed to
plead specific facts that establish individual coverage. Despite the presence of the term “national” in his Jjob title, Kidwell
offers neither a description of the nature of his work nor a clarification as to how such work engaged him in interstate
cormmerce. See Foreman v. Foodtronix, LLC, No. 3:14-CV-0656-BF, 2014 WL 2039035, at %2 (N.D.Tex. May 16, 2014)
(finding that plaintiff's allegation that he worked as a “technical support agent” and his assertion that his employer engaged
in interstate commerce did not demonstrate that plaintiff’s work engnged him in interstate commerce); Morrow, 2011 WL
5599051, at *3 (holding that plaintiff’s allegation that he provided electriclan services to defendants’ clients sufficiently
described his work but did not demonstrate “how that work engage[d) him in interstate commerce”). Kidwell recites the
elements of coverage as artienlated in the FLSA, but he fails to relate them to the specifics of his work responsibilities. Thus
the Court concludes that the Amended Complalnt fails to allege sufficient facts to establish individual toverage, V ,
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2, Enterpriss Coverage . :
Lastly, the Court examines tha issue of enterprise coverage under the FLSA. To salisfy the pleading requirement, Kidwell

must allege facts that give rige to at least a reasonable inference that DISYS is an “enterprise engaged in commerce or i the
praduction of goods for commerce 29 US.C. §§ 206(z), 207(2). An “enterprise that engages in commerce or in the
production of goods for commerce” is an enterprise that:

(i) has employees engaged in commerce or In the production of goods for commerce, or that hag
employses handling, selling, or otherwise working on goods or materials that have beeg moved in or
produced for commerce by any person; and li) Isan enterprise whose annual gross volume of sales
made or business done is not less than $500,000 (exclusive of excise taxes at the retail level that are
separately stated) [] o

¥7 29 U.8.C. § 203(s)(1)(A).

To demonstrate the existence of coverage under the FLSA, Kidwell allages that “[a]t all times pertinent to [the Complaing,
[Defendant] was an enterprise engaged in intexstate commerae” and “regularly owned and operated businesses engaged in
commerce or in the production of goods for commerce as defined by...29 US.C. § 203(s) and § 203(s)"

Kidwell does not otherwise allege that any other of DISYS's employees engaged in interstale commerce op handled, sold, or
worked on goods or materials that have been moved in or produced for commerce, 29 US.C, § 203(s)(1)CAXH). Rather,
Kidwell solely alleges that DISYS was “engaged in interstate commerce,” Do, 5, PL’s Am. Comp, 1, These allegations
provide no factual context for Kidwell's claims and are merely “formulaic recitations” of the elements of an FLSA canse of
action, Twombly, 550 1.8, at 555 (citations omitted). Therefore, the Court finds that Kidwell has not articulated grounds from

which individual or enterprise coverage under the FL.SA can be discerned, '

In sum, because Kidwell has failed to plead sufficient facts that, if taken as true, would establish coverage under the FLSA,
he has failed to state a claim upon which relief can be granted. Accordingly, DISYS's Motion to Dismiss is GRANTED.,

Iv.
CONCLUSION

For the reasons stated above, DISYS's Motion to Dismiss is hereby GRANTED. Normally, courts will afford a plaintiff the
opportunity to overcorne pleading deficiencies, unless it appeurs that the defects are incurable, Since this Order is the Court’s
first review of Kidwell’s allegations, the Court concludag that Kidwell should be given the opportunity to overcome the
deficiencies in its pleadings,

End of Danment @ 2015 Thomson Reuterd, No elaim o artgingl LS, Government Waorks,
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2013 WL 2189952
8.D, Texas,
Victoria Division,

Jose O GUZMAN, Plaintiff,
HACTENDA RECORDS AND RECORDING STUDIO, INC,, et al, Defendants,
- i - . Méyéo,2013. o o
MEMORANDUM AND DRDER

GREGG COSTA, District Judge.

*1 This is a copyright infringement case involving two Tejano songs. Plaintiff José O, Guzman alleges that Defendants
‘copled the “original lyrics and music” in his song, “Triste Aventurera,” by producing, selling, and distributing records
containing a substuntially similar, yet differently named song, “Cartas de Amor.” Dacket Entry No. 1 9§ 13, 16, Defendants
now seek dismissal pursuant to Rule {2(b)(6), or alternatively a more definite statement pursuant to Rule 12(e), on tha

ground that Guzman failed to plead the infringément allegations with sufficient specificity. Having reviewed the parties’

briefs and the applicable casa law, the Court DENIES Defendants’ motion, -

The crux of Defendant’s motion is whether Guzman’s Complaint meets the pleading standard set forth by the Federal Rules
of Civil Procedure, Rule 8(a)(2) requires that a claim for relief contain "a short and plain statement of the claim showing that
the pleader is entitled to relief.” Fed R.Civ.P. 8(2)(2). To survive a motion to dismiss under Rule 12(b)(6), a claim for relief
must be “plausible on its face." Bell Afl, Corp, v. Twombly, 550 U.8. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A
claim has facial plavsibility "when the plaintiff pleads factual content that allows the court to draw the reasonable inference

T,

that the defendant s liable for the misconduet alleged.™ Asficraft v. Igbal, 556 U.S, 662, 678, T29°S.CL 193 7, TT¥LEd2d
848 (2009) (citing Twombly, 550 1.8, at 556),

Defendants argue that Guzman's Complaint fails to meat this standard, because it does not identify the exact elements of
“Triste Avenlurera” that “Cartas de Amor” copied. But by identifying the two works at issue and alleging that Defendants
copied the original lyrics and music in his copyrighted work, Guzman pleaded a claim that was plausible o its face. Kelly v,
LL Cool J, 145 FR.D. 32 (S.D.N.Y.1952), is informative. In that case, the court rejected arguments nearly identical to
Defendants’ when evaluating a complaint alleging that L.X.. Cool J. copied parts of plaintiff's song “Jingling Baby" in his
1991 hit “Mama Said Knock You Out™; ’

Broad, sweeping allegations of infringement do not comply .with Rule 8. Plintiffs complaint
however, narrows the infringing act to the publishing and distribution of two songs, “Mama Said
Knock You Out” and “Jingling Baby" in 1991, which is sufficiently specific for the purpose of Rule 8,
Defendant argues that it is not possible to determine from the complaint the nature of the claimed
infringement. However, such a leve! of specificity is not requived in a complaint.

Id. at 36 n. 3 (citations omitted),

Though Kelly was decided before the Suprame Court clarified the faderal pleading standard in Twombly and Igbal, under
those decisions “the height of the pleading requirement is relative ta eircumstances.” Cooney v, Rossiter, 583 F.3d 947, 971
(7th Cir.2009) (Poster, 1.); see also Kadmovas v, Stevens, 706 F.3d 843, 844 (Tth Cir.2013) (noting that “some [claims]
require more explanation than others to establish their plausibility” (citations omitted)); Hamilton v. Palm, 621 F.3d 816, 817
(8th Cir.2010) (“Twambly and Igbal did not abrogate the notice pleading standard of Rule 8(a)(2)."). Complex claims, like
those in Twombly and Igbal, require more specificity than simple ones, such as Kelly's and Guzman’s. This makes sense
given that Twombly and Igbal are *designed to spare defendants the expense of responding to bulky, burdensome discovery
unless the complaint provides enough Information to enable an inference that the suit has sufficient merit to warrant putting
the defendant to the burden of responding to at Jeast a limited discovery demand.” In re Text Messaging Antitrust Litlg,, 630
F.3d 622, 625 (7th Cir.2010). To the extent Twombly and Ibal are animated by concerns that vague allegations will lead to
broad, “fishing expedition” discovery, that concer is not present here because the complaint provides notice of an allegation

WestlawNext' © 2015 Thomson Reuters. No claim to 'original u.s. Government Works. 1
99

Faata)




[

limit‘ed to the capying gf a three-minute song. The complalnt cabiﬁs discovery to diserete items, such as the sales data
relating to the allegedly infringing song, the creation and production of the allegedly infringing and infringed songs, and not

.much else.

#2 Defendants have cited no post-Igbal cases imposing a higher pleading requirement in the copyright context

court did, After Guzman filed his response to Defendants’ rmotion, the Court held a telephonepc):n%‘grence in \g;ﬁghmc;ﬁlszz
counsel represented that, in a recent case in this District involving Beyoncé, the court required plaintiffs to identify the
constituent elements copied in an allegedly Infringed song in order to meet the federal pleading standards. The Court allowed
Defendants to file a supplemental brief containing the Beyoncé case and any similar oases, but Defendants’ brief only cited
Armour v, Knowles, No. 4:05-cv-2407 (SD.Tex.), in which the plaintiff voluntarily amended her complaint against
Beyoncé. Dacket Entry No. 25 at 5, Contrary to Defendants’ position, “even post-Twombly, Rule § requires onj; the
pleading of the basic elements of an infringement clalm, albeit aliegations that rise above the speculative level, Thera s no
heightened pleading requirement for copyright-Infringement claims.” § Fatry on Copyright § 19:3 (2013); see also Schneider
v, Pearson Educ., Ine, No. 12 Civ, 6392(TF0), 2013 WL 1386968, at *3 (SD.N.Y. Aprs, 2013) (ruling that plaintiffs
infringement allegations, “though not brimming with detalls, are specific enough to meet the requirements of Rule 12(b)(6)

and Rule 8" and citing cases).

In sum, Guzman has adequately stated a claim for copyright infringement. He has pleaded sufficient content to establish the
elements of a copyright claim—namely, ownership of a valid copyright and copying of constituent elements of his original
work. See Fositive Black Tolk Inc. v. Cash Money Records Inc., 394 Fid 357, 367 (5th Cir.2004) (stating elements of
copyright infringement claim), abrogated on other grovunds by Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154 130 8.0t

1237, 176 L.Ed.2d 18 (2010). The Complaint provides sufficient notice to allow Defendants to defend against the claim and
to limit discovery. Accordingly, Defendants’ Motion to Dismiss and in the Altemative, Motion for More Definite Statement

(Docket Entry No, 20) is DENIED,

End of Document © 2013 Thomdon Reuters, No claing o originad 118, Govemment Warks,

HestlawNext © 2015 Thomson Reuters, No claim lo ariginal U.8, Gavernment Works. )
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Practics Problem for Notlce Plesding - Problem #1

Esaay Ouestion #1 (froi Fall 2009 exam)
(total -33 1/3 points)

-Adel Guirguls brought suit in federal distict court against his former employer,
Movers Specialty Services, Ine. ("Movers™), alleging violations of Title VII of the Civil
Rights Act of 1964, Guirguis, who iz of Arab descent and 1 nativs of Egypt, contends that

Movers terminatad his employment on fhe basis of his national origin,

Faragraphis 7 through 9 of the c;omplaini, wbic};'ree{d a3 follows, contain the aﬁﬁrety of

Guirguls's factual averments:

* 7, Plaintiff bégan working for the defendant in 2000 in the accounting
depariment. Plaintiff was employed by the defendant from that day until
February 14, 2006, when he was terminated by the defendant in violation
of his civil rights.

8, Plaintiff is forsign born, is an Arab, having been bom in Egypt on June
20, 1947,

9. On Febmuary 14, 2006, plaintiff was temninated by the defendant in
violation of his righis dus to his national origin, having been bom in

Egypt.

~ Movers sought dismissal, charging that his complaint failed to state a claim upon which

relief could be granted. How should the trisl court mule?
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Practice Problem For Notice Pleading- Problem # 2

From Fall 2012 Exam

uestion 2 (worth 40% of grade), Your answer should not exceed 1500 words.
Q ,

Plaintiff brings a complaint in federal district court. She alleges the following:

I On June 8 2010, Plaintiff was severely and permanently injured when she fell
at Dollar General Store at 171 Ambriar Plaza in Amherst County, Virginia, The
store was operated by Defendant Dollar General.

2. Plaintiff fell due to the nagligence of Defendant and its employees who failed
to remove the liquid from the floor and had negligently failed to place warning
signs to alert and warn Plaintiff of the wet flagr, Defendant, through its
employees, breached its duty to warn Plaintiff of the dangerous wet floor.

3. Asa direct result of Defendant’s employee’s negligence, aeting in the scape
of their employment, Plaintiff was severely and permanently injured, She has
incurred medical and hospital bills and suffered great pain, Also, her ability to
earn en income has been hindered,

4, Plaintiff sceks a Judgment in the amgunt of $300,000 agzainst Defandant
Dollar General.

Defendant moves to dismiss the complaint for failure to state a claim under Fed. R. Civ,
P. 12(b)(6). In its motion, Defendant argnes that the complaint lacks any allegation of
how the liquid came to be on the floor and that it does not allege that Defendant kncw or
should have known about the liquid in advance of the plaintiff’s alleged fall,

Under Virginia law, store owners owe their customers the duty to exercise ordinary
care as their invitees upon their premigses, Ocdinary care is not met as to an owner who
knew or should have known of a dangerous condition on- the premises and failed to
exerciss due care lo wam others of the danperous condition or remove it within g
reasonable time. However, a landowner s wader no duty to a person reasonably expected
to be on the premises to warn agalnst an open and obvious condition on the premises,

How should the court rule?
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