THE HISTORY OF THR CIVIL PROCEDURE
COURSE: A Study In Evolving Pedagogy

Mary Brigid McManamon'

1. THE BEARLIEST AMERICAN COURSE IN CIVIL PROCEDURE

A. The Practice Origins of Early American Lavw Schools

Despite the current position of most American law schools within the
academic comimunity, the original law schaols were irade schools, not
affiliated with universities. There were courses in law at early American
colleges, but they did not, in general, provide a route to the practice of law. In
the late eighteenth century, a number of colleges in the new Repubhc instituted
professorships of law, as opposed to separate law schools. " The course of
study under most—but not all-of these teachers, however, was about “the
theory rather than the practice of law.”'® Such study was meant to furnish a
rational and useful enterainment to gentlemen of all professions,”!® not to train
practitioners.”*  Although, for example, Transylvania Umvermty s Law
department was “intended for other than under graduates,” 15 in the early years

of the American Republic, young mmen'® generally entered the practice of law
after 2 period of apprenticeship.! 7 In tom, legal historians have found that

“[flormalized - apprenticeship .~. .  16d “to the establishment of private law
schools. [These schools] were genera]ly outgrowths of the law offices of
' practmcners who had shown themselves to be particulatly skilled, or popular,
as teachers.™
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Fducation in early American law schools generally comsisted of
lectures or recitations on material assigned from available legal texts.?
Instmctlon ofien began with Blackstone and would include other majar
treatises.?® ‘The pupils would study one taxt or tapic at a8 ime—seriotin-—until

they had campleted their legal trammg This program generally took one or
two years 8 that is If the student stayed for the full cycle of lectures. Since
law school was not a requuement for the practice of law, aspiring lawyers
often began their studies in the middle of the curriculum and did not always
stay for the full cycle 2% Tnsteaq, apprenticeship was the most conmmon means
of admission to the bar. 30

Assummg that an aspiring lawyer attended law school what would he
smdy"? “In 1921, at thé behest of the American Bar Association, Alfred 7.
Reed® published an analysis of early legal education in the United States
He examined early law school curricula and found that “[tlhe wgrkmg
classifications devised by eatly law schools were of two main types, according
as a narrowly technical or an ambmously broad field of study was
ﬁ”r*aﬁ‘*‘}«"n'i i

WmcheVer model a law school followed, instruction in civil procedure
was integral to the curriculum. Reed discovered that a student who completed
law school probably devotad ten to twenty percent of his fime to studying

pleading and }JI&CUCG 4 The vast majozity of that timme was spent on common
law pleading.

The early course on Pleading was very different from our study of the
subject today It included not only an examination of the rules of a much
more complicated system of pleading, but also instruction in the various forms
of action. It was in FPleading that the stndents would learn the differences
between debt and assumpsit, for example. Thus, the basic procedural conrse
included a large amount of what we regard as substantive material today. One
historian poted that this organization of the law “will disconcert the modem
reader.” He reminded us, hcweVer, that “substaniive and adjective law were
far from disentangled [at that time]. 3

The students’ exposure to pleading consisted of reading the popu}ar
text books on the SL‘tb_]E:Ct which included Blackstone,” Chitty’s Pleading,®
and Stephen’s Pleading.¥ The actual practxce of draling the writs, for
example, generally came during apprenticeship.”




B. Procedure in the Harvard Curriculum

1. 'The Procedure Offerings

In 1870, when Dean Langdell amived at Harvard Law School, he had
a rare opportunity 10 infhience the develtprusht of Afriican civil procedure.
By adopting the case method, Harvard was destined to change the way ‘schoals
taught law, With the new curriculum, Harvard Law School was in a position
to affect what schools taught, and thus to help shape the attitndes of young
practiioners and fuiure policy makers. ‘While Harvard proselytized other
facultles to its way of teaching, its faculty produced both the professors and the
books to go with it. Harvard graduates joined fthe faculties of most American

law schools.®  Furthermore, for many years, the only casebooks available
were edited by Farvard professors.®’

Harvard's ascendancy, moreover, came at an especially important
moment in the development of American adjective law. Common law
pleading had been under afiack for years. Critics maintained that a problem
with the old system was ’

the unbending character .of the different causes of action at
common law, and the mamow znd zigid way in which the judges
administered the same, Ewvery sulior bad to elect biz cause of
action at his peril, for if he mistook it he was thrown out of court
and saddled with the costs. Moveover, if the injury sustained did
pot fit any existing writ or cause of action, he was without remedy
at law. . . . This had two ryesulis. It greatly extendad chancery
jurisdiction ‘and it caused the invention of the writ of Trespass on
the Case and the manifold applications of this wiit by means of
legal fictions, nearly all of a highly artificial character. Thus the
old common-law pleading became highly technical, artificial and
pedantic.®

The code pleading movement, started in the United States by David

Dudley Field, had made greit inroads on these problems, In parficular, it was
commended for merging equity and law and disposing of the ancient forms of
action: “To escape-from this mediasval scholasticism and to remold legal
procedure to suit modermn practical life and relationships the codes have been
adopted, the central and controlling feature being the reduction of all forms of
action at law or suits in equity, to a “single form of action.””® From New
York's adoption of the Field Code in 1848 until Langdell came to Harvard in
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1870, twenty-five states and territories had enacted a procedure code.” The
codes, however, also were coming under attack.”!

" With 2 fresh new look at the defects and the strengths of the systems in
place, perhaps eager young minds could be influenced or given the insights to
reform procedure. Unfortunately for those who wanted forward movement,
Harvard did not provide any leadership in the figld of procedure. Instead, the
procedure course that Langdell put into the first year was the same one
Harvard Law School had offered virtuslly every year since 1846, when a
curriculum had come into existence there: 2 Pleading.73 Despite the move
toward mmerger, Langdell maintained Equity as a separate course and put it into
the upper lavel e

, Harvard offered very little else to the student in the field of procedure.
Code Pleading, which some considered “basely mechanical and beneath the

_ attention of the scholarly mind, "3 wras not offered.
Other law schools followad this pattern, although quite a few schools
offered Code Pleading as an upperJevel course or as an alternative to
Common Law Pleading.”! However, Commeon Law Pleading bad such a grip
on the academy that even schools in code pleading states like Wisconsin, still
required the students to take Common Law Pleading.™ As for additional
procedural courses, the curriculum at other schools remained as sparse as

Harvard’s.
M. Tus TWENTIETH CENTURY

A: Problems Created by the Nineteenth-Century Procedure Curriculumn:
_ A Crisis of Faith

By the early twentieth century, there was strong and growing criticism
of the procedure curricuhmm. For one thing, the introductory course at the
leading Jaw schools tanght a procedure that was almost cornpletely out of date.
By 1900, not only bad over half the states in the Union adopted code
pleading,”®’ but those states that had mot yet adopted a procedural code
“departed substantially from the cormmon-law system.”™™® Thus, while the
students delved deeply into the old commmon law pleading rules, they were not
being given the tools of their trade.™




C. The Modern Era

1. ‘The Tmpact of the Federal Rules of Civil Procedure

As the 1930s Wane% the debate still raged as to what was the ideal
first-year procedure course.’®* Although there was “ar gpparent tendency to
swing the irial practice material o the first year course,”™  in 1936, the AALS
Curdenium Commitiee reported fhat the mermber schools were “gbout evenly
divided between the plan of giving . . . a course in common-law g%eaéing and
the plan of giving 2 broader procedure course in the fitst year.”™ In 1935,

" however, somefhing happened that was destined to change the introductory -

procedure course: The FPedersl Rules of Civil Procedure were promulgated.

2. ‘The New Paradigm

Before the 1930s, very few schools offered a’ course in Federal
Turisdiction. “With the growth of federal litigation in the twentieth cen and
the proraulgation of the mew rules, the course increased in importance.™ Tt
bad originally been a course on the ins and outs of federal practice. In the
1930s, Felix Frankfurter of the Harvard Law School attempted to change the
course to one on public law, exploring the interesting tensions inherent in “Cur
Federalism. ™20 Although subsequent Federal Jurisdiction casebooks were
more theoretical than the earliest ones, the majority published before 1953
temained more or less procedural in orientation®™’ How much of federal
procedure and jurisdiction could be offered in Civil Procedure without making
the Federal Jurisdiction course redundant?

Proceduralists, moreover, recognized the “grawing need for a course
of study that emphasizes not only the imter-relationship of the procedural
courses, but also the bearing thereon of certain phases of constitutional law,
conflict of laws, and administrative law.”* Procedure teachers proposed
yarions sohations to meet this need. For example, in 1940, Percival William
Vi:asse]man of the University of Kansas added such topics as judicial power
and subject matter jurisdiction to his upper-level book on Trial Practice.”® In
contrast, Edson Sunderland added material on “the organization, operation,
and jurisdiction of courts and of the Judicial power” to his heok on Pleading **
In the late 1940s and early 1950s, the next generstion of Michigan faculty
pxop%sz%d a new division of procedural topics. The so-called *Michigan
plan™=* divided most of the material into two courses:™>  a “iraditional”
gourse on Pleading and Toinder™" and a new course on Jurisdiction and
Jndgmcnfs.ml The latter conrse “includes material on federal jnrisdiction that
is not generally found in civil procedure books. "™ As sucih, it “would entail
fhe elirnination of a separate course in Federal Juﬁsdicﬁnn,’* and “[flhe course
in Conflict of Laws would have to be rather drastically revised, >

The allocation of procedural topics was decided, however, at least for
the modern era, in 1953, when {wo paradigmatic books were published in
Civil Procedure and Federal Courts. Richard H. Field and Benjamin Kaplan
of the Harvard Law School federalized the first-year course in Procedurs.™*
This course was not repetitive of the upper-level course in Federal Turisdiction
because in the same year, Henry M. Hart, Jr., of Harvard and Herbert
Wechsler of Columbia completed a change in the direction of the latter
cotrse. ™ 5
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The Field and Kaplan book presented “a radical departure from
traditional concepts of teaching civil procedure to the beginner.”™% Wirst

instead of taking the earlier approach, which used a mixture of decisions from
all jurisdictions, Field and Kaplan presented the procedure of a single system,
the Federal Rules of Civil Procedure, Reviewers praised this move because it
gave the students a sense of direction.®®” The advantages of using the federal
system were also recognized: it was simple and jt was influencing the
procedure of the states. Second, the Field and ¥aplan back defined the topics
that we teach our students today in the basic Civil Procedure course. Not only
did the anthors include traditional topics, such as pleading, jolnder, and -
directed verdicts, they added such federal subjects as federal subject matter
jurisdiction and the impact on federal procedure of Erie Railrood Co. v.
T ampkins.ﬂg
Meanwhile, Hart and Wechsler

wrought substantial changes in the subject geperally known as
wHederal Jurisdiction™ . . . . Departing from the wnsnal pattern
which focuses almost exclusively on the rules for entering and
proceeding in the United States courts, this book explores “[tlhe
jurisdiction of cours in a federal system [as] an aspect of the
disteibution of power between the states and the federal
govermment.” Except ag releyant to this theme, federal procedurs
is turmed back to the procedure courses.zag

This paradigmatic allocation of subjects between the two courses has
ot been universally accepted.**® . N ' .

By and large, however, the two paradigms published in- 1953 have
defined the basic scope of the Civil Procedure and Federal Courts courses to
the present day.




PROCEDURALISM, CTVIL JUSTICE, AND AMERICAN LEGAL
THOUGHT

PAUL MACMAHON®

3.1. The Centrality of Procerire in American Covil Justice

The obvious place to start is civil procedure. Civil procedure is

at the heart of American legal curriculum. By “civil procedure,” of

course, I mean the Tules and prindples governing how =z legal
system enforces the rights and dutes created by substantive law:
in which court an action may be brought, the standards for
pleading and summary jud gment,’the scope of pre-trial discovery,
the allocation of responsibility for lawyers’ fees, and so on. Iy the
first-year curriculum, these procedural questions stand on a sinilar
footing to questions of substantive law. This insight may seem

either surprising or obvious to American readers, but I hope to

establish that it isboth true and significant.

American law schools aspire to be professional schoals, so itis
unsurprising that the rules governing liigation appear somewhers
on the owriculum, However, students don't just leam civil
pracedure as preparaton for the bar exam. Rather, it is an integral
component of the standard frst-year curriculum, Bvery American
law student kakes civil procedure, and the professors who teach the
subject engage in-vigorous scholarly debates and discuss a steady
stream  of major Supreme Court dedsions.® The cultural
prominence of civil procedure is impressed on the American law
student from day onef2 Law students are taught to approach
procedural questions not simply as technical rules they need to
learn if they are to argue about substanbive questons. Rather,
procedural questions are themselves the site of intellectually
challenging arguments about justice, rights, efficlency, =and
sovereignty. This is true even in more doctrinally focused civil
procedure courses that focus on the Federal Rules.

Often, American civil procedure courses begin with the topic of
personal jurisdicion. What might otherwise seem a technical issue
becomes, in the hands of any reasonably competent American law
professor, a vehicle for exploring questions of state sovereignty,
individual fatrness, and legal method. Students become familiar
with the formalistic territorial approach exemplified by Pesmoyer v,
Neff® the “minimum cordacts” revolution of ternational Shoe
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Comparry v. Washington,# and Fhe more recent reassertion of formal
reasaning in cases like Burnham v, Superior Court of California 8 The
Supreme Court produced fwo major fresh personal judsdicHon
decisions in 201168 Immediately, the American student sees civil
procedure as vital—worthy of strident debate by Supreme Court
Justices#” —zrather than as a dry set of rules subservient to
substantive law.

Another important topic for the ﬁISf:*fEHI law student is
pleading: what must the plaintiff incdlude in the complaint to
survive a pre-answer motion to dismiss for failure to sate a claim?
Again, this might sound at frst like a minor question, but in
America it raises basic questions about citizens' rights of access to
the courts. Formally, the Federal Rules of Civil Procedure require
only “notice pleading,” but two recent Suprema Court decisions
hold that plaintiffs cught, in faimess to defendants, to put more
flesh on the bones of their complaints # A federal-court plaintiff is
now required to state a daim for relief that is fadially plansible,® a

development that has inspired a predictably vast amount of
scholarly commentary.7

The focus on procedufe does not end with the first year of law
school. Students often havé a varlety of procedural options to
choose from in their second and third years. Indeed, the elective
course often considered most rigorous and demanding in

\metican law schools ~named “Federal Courts” “Fedind Courts
and the Federal Systers,” “Federal Jurisdiction,” or some varation

thereon-—includes a healthy dose of civil procedure, integrated
with grand constitutional themes of federalism and separation of
powers.® “Fed Courts” is a kind of finishing school for the elite
law student interested in litigation. The class is most often
anchored by a fambus casebook permed in the 1950s by Hart and
Wechsler,?¢ though there are alternative texts.™ The subject-matter
of Federal Courts includes the following topics: the extent of
federal-contt jurisdiction; the States’ sovereign immunity from
suits and Congress’ power to abrogate that mmunity; Supreme
Court review of state-court dedsions; choice of law in the federal
courts (including another helping of Erie doctine); remedies for
violations of constitutional rights; justiciability (dpeness, mootness,
and the “paolitical question” dcctri:ne}; and the power of federal
district courts to abstain from exercising thelr jurdsdicion. The
course requires an understanding of the relations between, on the
one hand, shates and their court systems and, on the other, the
federal government and is courts system. These relations are
inseparable from ideological and political conflicts in American
history, from the founding of the Republic, through the era of

Jacksonian Democracy, the Civil War, the Reconstruction Period,
the New Deal, the Civil Rights Bra, and so on.




A PARTING REPRISE

_ LONNY SHEINKOPF HOFFMAN*

It is hard to imagine the semester is already at an end. Finals are just
around the corner. Before long, you will be through your second and third
years of law school and, thereafter, to lives as lawyers. Less than fifteen weeks
ago our journey fogether began. We have covered much terrain since then, you
and I; and yet, in perspective, what a short and fleeting span. Is it not
presumptuous of me -to think of having accomplished with you anything
substantial, to say nothing of having made an indelible mark on your education
and training? Still, in even less time, Lawrence managed to cross the Nefud
desert and lead disparate tribal bands to successful revolt against the Turkish
army in Agaba. Our conquests have been less grandioSe—less cinematic, to be
sure—but still I say conquests we have madé. After having come this far, we
are entitled to sit back and reflect on the journey taken. -

Between now and the time you enter the world as lawyers, there is twice as
much schooling still before you to complete. ' Yet, in many respects, you have
already taken the first and most difficult step. You have begun to lay a
foundation for how to approach the law: intellectually, professionally and
ethically. As your teacher, it is my hope that you will remember some of the
Jessons I intended to impart. What teacher does not wish it to be so! In the
maddening rush through your first semester of law school, though, I fear you
may have been distracted at times by what must have felt like a wild footrace
to keep up with the course reading, by the demands of your other classes,
and—dare I say—even of your own personal lives (yes, the world outside of
school defiantly continued turning, unabated by your recent anointment as.
first-year law students). I want to take this opportunity, then, to spend a little
time summarizing what I sought to accomplish in the course and what it is I
would like you to take away from this experience. IfI have done my job well,

* Assistant Professor of Law, University of Houston Law Center. For their thoughtful comments
on earlier drafts of this essay, I thank Peter Linzer, John Mixon, Jennifer Rosato, Richard Saver,
Michael Solimine and Leigh Van Horn. I am also indebted to several former students, Ed
Berbarie, Damon Karam, Sharon Fast, Meghan Griffiths, Katherine Howard, Patrick Kemp,
Kristin Lanoue, Lance Leisure and Jason Starks, for sharing their views about the course in Civil
Procedure. Finally, I reserve special thanks to Laura Sheinkopf and Bobbi Samuels; their
influences on my teaching are beyond measwe. The University of Houston Foundation provided
financial support for this project.
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then much of what I am about to say will sound unnecessary and transparent,
like Tam clubbing you over the head with lessons already assimilated.

As I endeavored to stress from the outset, a single theme characterizes my
pedagogic choices in organizing this course. That theme is that the most
exciting, effective, and enriching way for me fo teach the first-year class in
Civil Procedure is to teach “by example.” It is a concept with three different,
but associated, meanings.

Teaching by example signifies that I place little emphasis on rote
memorization of rules and doctrines, preferring instead to focus on how the
law actually works. Acquiring knowledge of written law (that is, in the sense
of the open-a-book-and-find-it variety) is a part of what is required of your
legal studies, but it is only one part. Beyond knowledge, there is
comprehension, application, analysis, synthesis and evaluation.! To encourage
you toward more constructive and advanced learning, we worked with concrete
exercises and hypothetical problems as a complement to our reading. By
placing the law of procedure into a problem-oriented learning process, you
were exposed to authentic exammples of legal decision-making and asked,
thereby, to respond to the material by thinking about law as lawyers must.

Teaching by example also means that I focus on a smaller number of
subjects in procedure—that is, on a few examples of the law of procedure—
rather than try to expose you to a smorgasbord of topics, not a single one of
which you know in any detail or for which you have any appreciation of its
true complexities. Through careful consideration and rigorous dissection of
the material we do cover, my aim is for you to begin to acquire independent
tools of legal reasoning that you may then apply on other occasions. Broadly
stated, I.seek to train and encourage you to think through and assess legal
questions on your own and to help you construct a well deep with self-
sustaining analytic abilities from which you will be able to draw for years and
years to come.

The third, and last, respect in which I invoke teachmg by example is as
shorthand for saying that this course is concerned not only with the “law of
procedure,” but also with emphasizing and identifying the ethical boundaries
and context in which legal problems and issues necessarily arise. The
technical term for this is teaching ethical norms through the pervasive method?

1. See TAXONOMY OF EDUCATIONAL OBJECTIVES: THE CLASSIFICATION OF
EDUCATIONAL G0ALS: HANDBOOK I, COGNITIVE DOMAIN (Benjamin S, Bloom et al, eds., 1956)
(classifying different degrees or levels of intellectual tasks relevant in learning); see also DONALD
H. JONASSEN ET AL., HANDBOOK OF TASK ANALYSIS PROCEDURES, ch. 12 (1989) (dlscussmg
“Bloom’s Taxonomy of Educational Objectives”).

2. See DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE
METHOD, at xxix (1994) (observing that “[pJrofessional responsibility questions should be
addressed in al] substantive courses because they arise in all substantive fields, and because their
resolution implicates values that are central to lawyers” personal and professional lives™).
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In plainer English, it means I do not believe it wise to teach a subject as
powerful and as potent as Civil Procedure without trying to install some sense
~ of the professional responsibilities that ought to flow from its embrace.

TEACHING BY EXAMPLE STRESSES ANALYSIS AND APPLICATION OVER
MEMORIZATION OF RULES AND DOCTRINES

The first sense in which I mean I teach by example is that I value studying
cases and problems not because they are vehicles for memorizing legal rules
and doctm'i‘le, but because they can be used to introduce you to the kind of
rigorous cognitive exercises in which all good lawyers must engage. Rather
than working exclusively from the cases, statutes and rules contained in our
casebook, we wrestled with hypothetical problems and exercises throughout
the semester as a supplement to and overall framework for our studies. The
goal was to have you not just think abstractly and passively about a legal issue
or a set of facts, but to push you to create something tangible; draft a pleading,
frame a request for relief, lodge an objection, or make an argument. My
objective, thus, was to encourage you toward active learning—toward the
constitution of the tangible. The end product of your study became something
you could pick up and hold in your hand and in your mind; something you
could turn over and critique, analyze, assess and improve upon; something
more than just a summary you read about what someone else had done.

I have found that students do not come to this style of learning easily or
with much enthusiasm. Conventional teaching, as typified by the lecturing
model, is based on the idea that teachers impart knowledge into empty,
expectant vessels waiting passively to be filled. Having been conditioned to
accept this traditional form of educational ingtruction, what Paulo Freire and
bell hooks have called the “banking system of education,”® most of the vessels
find the traditional pedagogic approach unthreatening. In law school, the
belief that course material can be imparted through straightforward recitation
of the law comports jurisprudentially with a formalist view of our legal system.
For formalists, rules and doctrines are assumed to be definite and
ascertainable.® As a result, the lecturing style of teaching fits comfortably with
a formalist approach to teaching law that assumes there are answers to be
gleaned and conveyed from careful study of the relevant authorities, and
answers, especially for those who have just begun their studies in the field, are
welcome indeed.’

3. BELL HOOKS, TEACHING TO TRANSGRESS: EDUCATION AS THE PRACTICE OF FREEDOM
5, 14 (1994).

4. See generally ANTHONY T. KRONMAN, THE LOST LAWYER: FAILING IDEALS OF THE
LEGAL PROFESSION (1993) (discussing the rise of formalism in America in the latter part of the
nineteenth century).

5. Note that the “Socratic” style of teaching, usually associated with law school teaching,
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It must surely, then, have caused a great deal of anxiety for many of you
that this course always seemed woefully short of answers. Although those
early dog days of August may seem a distant memory now, think back to our
earliest classes and you may recall the confusion and uncertainty you felt then.
Consider, for instance, how we treated the subject of Rule 8’s pleading
requirements. After you had read some of the relevant cases, I asked you to
draft a complaint, based on the results of an in-class mock client interview we
had previously conducted. Your first reaction to all of the demands being
made on you to create and think, not merely to read and regurgitate, naturally
might have been: “I have no idea what should go into a complaint. T'mnot a
lawyer. I’'ve only just begun law school. Why can’t we see an example of
what a lawsuit should look like so that we can use it as a model for drafting
this one?”

I must confess these reactions were hardly unexpected. The question you
may be asking, then, is why did I insist on this exercise if I thought that many
or most of you would dislike it or be even further frustrated by it? My
explanation is thus: drafting a lawsuit forced you to wrestle with the actual
application of the case law you read to a particular fact patiern you had been
given, rather than just debating how close or how far any particular case was
from the standard promulgated by Rule 8 and as refined by common law
precedents. If I had asked you how much factual information needs to go into
a pleading to satisfy Rule 8, based on your reading of the Supreme Court’s
precedents in Conley v. Gibson,® Leatherman v, Tarrant County Narcofics &
Coordination Unit,] or of particularly important lower court decisions like
Judge Keeton'’s in Cash Energy, Inc. v. Weiner,® what kind of answer would
you have given? Indeed, is there an answer to this question in the abstract? By
insisting that you take the doctrinal background and apply it to a particular fact
pattern, you were forced to synthesize, as much as possible, the relevant
authorities. In the language of educational theory, you were being asked to
produce an authentic response to what you read about the law of procedure—

could just as easily as not be bottomed on a formalist view of Iaw. One could prod students by
asking a series of questions about the material covered and still maintain that the law is definite
and ascertainable, Indeed, Christopher Columbus Langdell, the iconic image of formalism in the
"law school classroom, was also the popularizer of the Socratic style of teaching at Harvard Law
School. See generally KRONMAN, supra note 4, at 170-74. Relating formalism to Socratic
technique may be merely an entirely academic exercise anyway, insofar as the most reliable
figures suggest that less than a third of professors teaching first-ysar courses rely primarily on the
Socratic method, while nearly 95% of those teaching upper level classes lecture, at least some of
the time, to their students. See Steven 1. Friedland, How We Teach: A Survey of Teaching
Technigues in American Law Schools, 20 SEATTLEU. L. REV, 1, 28-29 (1996).
6. 355U.8.41 (1957).
7. 507 U.S8. 163 (1993).
8. 768 F. Supp. 892 (D. Mass. 1991).
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that is, you were directed to act as lawyers must act when addressing legal
issues as they arise. :

At the end of the exercise, most of you may not have fully digested the
lesson. Many, of course, still yeamed for a definitive answer about pleading
and still urged that we pinpoint precisely how much detail must be included in
a complaint. But even as old habits and attitudes die hard, the process of
working through problems and trying your hand at drafting exercises—rather
than viewing the question only from the perspective of a dry appellate
record——slowiy, but surely, began to make some sense. As the semester wore
on, more and more of you gradually became less and less uncomfottable with
the idea that we were not going to provide answers in class. Having
undertaken one exercise after another, the thought eventually began to
percolate around the room that there might be more than one right way to put
together the allegations of a lawsuit, or to draft discovery requests, or to
respond to a summary judgment motion, and on and on. You began to see that
there was no Answer, in the sense of some all-encompassing Truth, whether
we were talking about the requirements of notice pleading or most of the other
topics we addressed. There are boundaries to the law with which one must be
familiar, to be sure, but the rules rarely come in one-size-fits-all packages.

My preference for active learning and for framing the in-class conversation
around comsiructive understanding gained through application and analysis
over recitation of formal rules is hardly revolutionary. Long before I began
teaching, formalism’s once firm hold on law school classrooms already had
been thoroughly loosened.” Today, it is surely right that most law professors
favor more nuanced approaches to legal study than Christopher Columbus
Langdell would have recognized or understood. Yet, if formalism’s heyday
has come and gone (as Jerome Frank'® and, mdre recently, Andrew Taslitz"!
remtind us), the ghost of our Langdellian past still haunts the modemn law
classroom. How could it be otherwise? I have argued elsewhere that the
assumptions about law embodied in formalist thinking are firmly rooted into
our societal constructs about the rule of law in general and, to a large extent,
may be inherent in the essential base of legitimacy upon which our American
judicial system rests. '

In the context of the law school classroom, students certainly welcome the
traditional approach fo legal study. They instinctively feel less threatened by
more straightforward recitation of the subject matter. From the instructor’s

9. See generally KRONMAN, supra note 4 (discussing the dernise of formalism, and the role
of legal realism, law and economics, and critical legal studies).
10. See Jerome Frank, Both Ends Against the Middle, 100 U. PA. L. REv, 20,21 (1951).

11. See Andrew B, Taslitz, Exorcising Langdell's Ghost: Structuring a Criminal Procedure

Casebook for How Lawyers Really Think, 43 HASTINGS L.J. 143, 143 (1991) (book review).
12. See generally Lonny Sheinkopf Hoffman, A Window Into the Courts: Legal Process and
the 2000 Presidential Election, 95 Nw, U. L.REV, 1533 (2001) (book review).
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vantage point, teaching is not only made easier by reciting that which is
knowable and certain, but it also serves as a measure of academic validation.
“I am sir Oracle—and when I ope my mouth let no dog bark™ If 1, as your
professor, lack some superior body of finite and complete knowledge
(something upon which I may profess), what claim do I have to the podium?
Answers—definite answers in the form of black and white rules and clear
doctrinal principles—are instant gratification to the newcomer and barometers
of accomplishment for the teacher. Formalism is dead; long live formalism.

As with much else in life, I think the more sensible view is to recognize
that the pedagogic debate about formalism and its place in legal pedagogy is a
matter of emphasis and degree. With other like-minded souls,14 I believe I
endeavor with greater fervor than most to move far away from a doctrinally-
centered view of law. On the whole, I prefer application to answers; rigorous
thinking to rote recitation of authorities. One of the perceived costs of this
pedagogic orientation is that it engenders feelings among students of
uncertainty and indeterminacy, at least in the short run. The law never seems
settled with the rules pliable to the point of breaking. In practice, however, and
over the long run, I think you will find that the kind of intellectual efforts we
cultivated here will turn out to be the bread and butter of what you will be
asked to do for your own clients. Our in-class efforts were meant, in some
measure, to be a valuable practical experience and to provide a training ground
of sorts for your futwre work. By insisting on placing legal questions in a
concrete context, the main objective is to encourage students toward the kind
of active, applicative learning I think ought to be an integral component of the
legal education experience.

I have watched a handful of truly great lawyers represent their clients and,
without exception, all of them share at least one remarkable skill: the sage
ability to discern that in the hard cases it is usually the facts, and not the law,
that matter most. The law is never irrelevant, of course, but where there is a
legitimate dispute between two or more persons, the relevant rules serve only
to frame the context of the debate; by themselves, they do not predetermine
outcomes. Memorizing case holdings and legal doctrine will never lead you
closer o becoming a great lawyer; and while a successful career surely is not
defined solely by the ability to apply your knowledge of the facts of a
particular case to the relevant law and then to amalyze wisely, these are,
nonetheless, essential traits that you must have if you are to be a valued
counselor and advocate for others,

13. KN, LLEWELLYN, THE BRAMBLE BUSH: ON OUR LAW AND ITS STUDY 105 (1960).

14. See, e.g., Douglas L. Leslie, How Not to Teach Contracts, and Any Other Course:
Powerpoint, Laprops, and the CaseFile Method, 44 ST. LoUIs U, L.J. 1289 (2000) (discussing his
CaseFile Method of study); see also EDWARD H. RABIN ET AL., FUNDAMENTALS OF MODERN
PROPERTY LAW (4th ed. 2000) (applying problem-based approach to property law casebook).
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TEACHING BY EXAMPLE EMPHASIZES CAREFUL ATTENTION TO DETAIL OVER
A BROAD SWEEP THROUGH AN ENTIRE FIELD

The second sense in which I have tried to teach this course by example is

- by focusing in detail on a smaller number of subjects in procedure rather than -

undertaking a broad sweeping coverage of the entire field. I have grand
ambitions here: to produce students capable of thinking on their own and,
thereafter, capable, thinking lawyers. The ambition is grand precisely because
it is all too often the case that law students are not trained in a manner that
encourages the development of independent reasoning ability. Students then
matriculate to the profession without having worked on strengthening this
essential skill set. Rigorous teaching can and does take place in law school but
the forum, more often than not, is a smaller setting than the first year, large
class experience (such as seminars, other small, intensively-focused classes
and independent study projects with faculty members). By the time students
take these courses, however, attitndes toward law and legal study largely have
been set. Eventually, experience in the workplace may fill the holes left by
formal legal education but the costs borne will have been substantial: for the
lawyer, for her employer and, most of all, for the client. To my mind, as
educators, we should strive in the very beginning of a student’s studies to
inspite good intellectual habits by singing of the vast riches that can be mined
from the development of keen analytic capabilities and from the cultivation of
a temperament willing to endure the hard, lonely work that caréful and
rigorous stidy usually requires.

In consciously narrowing the number of procedure topics covered in the
course, I recognize I am inviting controversy from both students and
colleagues who may be concerned that an insufficient quantum of knowledge
is being imparted. If T am going to make a convincing case for my pedagogic
approach, then it is necessary to begin by recounting what was covered and
what was left out from the class, though from having sat through the course
you may already have some sense of the lacunas. OQur syllabus provides a
summary of the topics we examined, broken down into the eight main subject
areas as they were addressed: ‘

() DPleadings and related issues (fair notice and special pleading
requirements; sanctions; answers and affirmative defenses;
amendments; counterclaims and cross claims);

(i) Personal jurisdiction and related issues (statutory and constitutional

limits on the exercise of teritorial jurisdiction; notice and service of
process; venue and transfer; forum non conveniens);
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(1) Subject matter jurisdiction (diversity jurisdiction; federal question
jurisdiction; supplemental jurisdiction and removal);

(iv) Choice of law (brief discussion of Erie);

(v)  Pretrial dis'covery (scope of discovery; written discovery;
depositions; initial disclosures and other timing issues;
responding/objecting to discovery; discovery disputes);

(vi) Judgment as a matter of law;
(vii) Additional parties/claims; and

(viii) Preclusion law (brief discussion of general principles of res judicata
and collateral estoppel). .

Even this list is misleading insofar as we did not devote equal attention to
all of these subject areas. Noticeably absent are several major topics that
nearly all procedure casebooks and—I suspect—a good number of my
procedure collezigues around the country do cover. Class actions and complex
litigation were omitted entirely. ~ We never addressed the subject of
interpleader. The subject of prejudgment remedies was left out. We spent
virtually no time either on trial practice and procedure or on appeliate
procedures, except as certain discrete subjects arose coincidentally with some
other part of our conversation. I have no doubt that this list of topics not
addressed surely could be expanded further and further. It is, quite cleardly,
then, an incomplete list. By extension, has not your exposure to the subject of
Civil Procedure also been incomplete? Should you ask for your money back?

1 have two answers to offer in defense of my pedagogic decision to focus
on depth over coverage, although I hasten to add that I regard the former as
. less my reason for acting than is the latter.

1 left off certain topics, not because I think they are unimportant, but rather
for the more pedestrian reason that most of you, over the course of your entire
careers, will either never come across these legal topics directly in practice, or
you will address them very, vefy infrequently. For my own patt, I find
virtually the entire ficld of procedure fascinating. After this year is done, I
would be delighted to work with you, through independent study or as a
mentor on a law review note, regarding any of these or other topics. For those
who know they will need more in-depth coverage of a subject, I encourage
further exploration. If you are inclined toward banking law, then take our
banking Iaw offerings and immerse yourself in the mud of interpleader actions
to your heart’s content. My own, best pedagogic judgment, however, is that
the topics we covered in class will arise most frequently in the practices of the
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vast majority of students—and here I have tried to keep in mind that this room
may be filled with as many future transactional lawyers as litigators—and that
it is a better service to concentrate our efforts on the issues most of you are
most likely to encounter. '

There is a second answer I want to give to explain my pedagogic choice. It
is, as I indicated before, the more compelling motivation for my adoption of
this approach. Through my decision to focus on fewer topics in more detail, I
endeavor to challenge you to truly leam something, to digest an issue fully and
precisely so that you can draw upon your acquired skills in future study or
work. I choose this path instead of seeking to expose you to “everything”
related to procedure, as though that were even possible. Ibelieve I have done
my job well if I succeed in producing students who are able to think and reason
through legal issues on their own, rather than merely attaining a passing
familiarity with a topic but no real sense or understanding of it. In short, my
guiding philosophy is that I care much more zhat you learn and how you learn
than about what you learn.

Educational theorists would describe this approach as pushing students
beyond the “zone of proximal development™; that is, beyond the level of
learning they could otherwise obtain on their own.”® Put another way, rather
than merely urging fluency in the vocabulary of the law, I believe that as a
teacher 1 ought to be asking, “What can I do to help students gain a more
lasting and deeper intellectual framework than they would otherwise possess if
they had not taken this course?” By teaching a smaller number of subjects in
greater detail, my firm pedagogic belief is that students will leave more
capable of applying their acquired legal acumen to any problem, whether the
particular issues were addressed specifically in one of their law school classes
or not. :

1 believe it bolsters the case for teaching procedure by example to say that
the subjects one could cover in this course, to alarge degree, are fungible. I
have created my own list of must-cover topics. Other syllabi may look
somewhat, or even markedly, different than mine. Rather than regard these
differences as indictments, I view them as confirmations that the subject of
procedure is an excellent tool for teaching students how to think critically.
Because procedure cuts across the eatire legal landscape, I am able to address
the entire class at once, without regard to whether you will become estate law
lawyers or tax lawyers, environmental lawyers or lawyers who specialize in
tort law. It also does not matter whether your career choice is litigation or
transactional work. Procedure is relevant to everyone. As a result, I can
employ any number of subjects falling under the general rubric of procedure to
aid in the development of the skills that are mportant to all students in

-15. L. S. VYGOTSKY, MIND IN SOCIETY: THE DEVELOPMENT OF HIGHER PSYCHOLOGICAL
PROCESSES 86-87 (Michael Cole et al, eds., 1978).
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becoming successful lawyers and critical thinkers. I could not do the same if I
were teaching an advanced course with a specific focus. It is precisely because
the contexts in which you will encounter procedural issues are so vast and so
innumerable, that I believe it makes little sense to try to pretend it is possible to
cover all subjects in the field. Instead, my role is to help sharpen the
intellectual tools that will serve you well in a number of different contexts.

There is time enough in later classes, and later in life, for you to become
familiar in detail with particular questions and points of law. This course and
law school, in general, are of most value if you are pushed to truly dissect a
problem, to turn it upside down, to examine it from every side and then,
finally, to carefully produce a thoughtful answer. This is a fundamental part of
real teaching and learning. By contrast, I do not comprehend how students are
served by wide, unfiltered sweeps through vast terrains. FEven if the sole
mieasure is how many right answers to legal doctrinal questions will students
get after they have taken the final exam and moved on to other courses,
conventional law school teaching, particularly as found throughout the first-
year curriculum, usually disappoints.*®

A Jewish fable recounts how a famous pianist once was asked how he
managed to be so adept in playing the musical notes. To the question, he
replied, “The notes I handle no better than many musicians, but the pauses
between the notes—ah! That is where the art resides.” In law, the pauses
between the notes may be likened to the exacting skill of knowing when and
how to slow down long enough to ponder a question more deeply than the
next. The rules that-may apply to any ome particular case are readily
ascertainable; any conscientious person-ought to be able to find them, along
with the pertinent case law. But it is the-student who has not merely
knowledge but a command of the law who is exceptional. Stand back! For
when you hand her the same rule book, the words may fly off the page. Watch
her wield the law, as a sharpened tool—no, better still, as a precisely funed
instrument—to reach the desired result for her client. Having mastered this
rare ability, she is one of the few who is capable of recognizing and then
invoking the enormous power that lies within the formal rules.

TEACHING BY EXAMPLE EMPHASIZES THE ETHICAL CHOICES AND
RESPONSIBILITIES INVOLVED IN BEING A LAWYER

There is, finally, a third respect in which I have tried to teach Civil
Procedure by example. I have stressed that there is much more to being a
lawyer than merely knowing the law. There is also the challenge of
recognizing and then acting on one’s ethical obligations: to clients, to other
lawyers and to the judicial system. ’

16. See, e.g., Leslie, supra note 14, at 1293 (discussing results following pop quiz given to
students).
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One irreducible component of a lawyer’s professional responsibilities is to
treat people with respect and to honor the views, opinions and arguments of
others. In the classroom, I regard respect—both as a matter between teacher

_and student and among students—as an essential element that must be
nurtured. In this regard, consider Leigh Van Horn's description of how vibrant
educational environments are created and sustained at the secondary school
level in her book, Creating Literary Communities in the Middle School:

There must be more to my role in developing and sustaining the community
than my outward expressions of enthusiasm. The word “respect” is one that is

* frequently used by my students as they describe aspects of teacher behavior
they consider important to their own growth. How is it that we show our

. students that we have respect for them? -It occurs to me that respect is reflected
in various ways-—our willingness to participate in the learning experence as
we work alongside our students, the emphasis we place on learning from one
another, the way that we honor the products of our learning, and in the way
that we care for one another.”

I have long felt that law academia has much to learn from the scholarship of
teaching and education in other fields. Although we teach to different
students, and for different purposes, what we do is fundamentally no different,
in my estimation, than what any instructor must do to teach effectively. In my
law school classroom, creating an environment of mutual respect is paramount,
I never call on students fo intirnidate them. Rather, I do so to encourage
students to wrestle outside of class with the ideas, arguments and issues about
which they have read and to come prepared to defend a viewpoint (or, at least,
be able to articulate various sides of-a debate). I recognize that it is a tricky
business at times, particularly since I want to encourage volunteers to answer
as-well, and not set up a culture that only the person who is “on” should be
involyed in the discussion. Moreover, it is obvigus that some are not as keen
on speaking outin class as others.

I regard it, therefore, as one of the mmost rewarding compliments I have
received to be told that those who choose in other settings to be silent, out of
fear, intimidation, or merely disinterest, choose instead to come to my class
prepared and ready to engage in the daily classroom dialogue. This evidence
of the blossoming of mutual respect—as it occurs between teacher and
students, and among students—helps create the trust upon which a vibrant
learning community depends. And make no mistake, the yield that is produced
by the fostering of a healthy and dynamic learning environment truly should be
valued at a price far above rubies. Students come prepared to converse, argue
and debate, but also with a willingness to consider and listen to the viewpoints
of others. Class discussions are made richer by having a greater and wider

17. LEGH VAN HORN, CREATING LITERACY COMMUNITIES IN THE MIDDLE SCHOOL 18-19
(2001).
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degree of student participation. Best of all, the dialogue often does not travel
unilaterally merely from teacher to student and back again, but flows
multilaterally. A chart of many of our discussions would trace a path from
teacher to Student 1, then to Student 2, back to teacher, to Student 3, back to
Student 1, and so forth. In this more complex web of dialogue and discussion,
both individualized and collective learning experiences take root. As the
professor, I cannot ask for more. .

Building on our classroom experiences, I emphasized throughout the
semester the importance of taking these lessons about respect and applying
them to thinking about your soon-to-be future lives as lawyers. The
responsibility of being a lawyer triggers professional obligations of decency,
honesty, promptness, diligence, and general professional courtesy to other
lawyers, to your clients, and to the judicial system. Some of these traits are
naturally self-enforcing. In seven years of trial practice, I rarely saw a lawyer
behave badly in court.  Like the unruly child in grade school,
unprofessionalism in lawyers tends to rear its ugly head only when the teacher
is not looking. Acting professionally should not depend upon whether there is
oversight, though. "It should be instinctive and expected. Alas, we cannot
depend entirely on people doing the right thing only for the sake of doing the
right thing. As a result, there are punitive rules in place to deter malfeasance.
The extent to which they do so, however, is a matter of some debate.

In addition to the exogenous rules the system imposes on all lawyers, 1
want to suggest there is another incentive that is particularly potent in
encouraging lawyers to strive to take the highest ethical and professional road
available, I am referring to the enormous power produced through the
cultivation of an upright, honorable reputation. A personal story may help
illustrate this point.

When I was in practice, I represented an investment brokerage house
against one of its former clients. The client alleged that the company and her
agent, in particular, had treated her very badly by churning the account. By
this allegation it was meant that the agent (and through the agent, the
company) encouraged her to make many small stock transactions that, on the
whole, benefited the company and the agent more than the individual by
generating commissions through investments that were not always client-
appropriate and on which the returns were often sub-par.

One of my main client representatives was the compliance officer for the
company. His job was to oversee all of the investments made by the brokerage
agents on behalf of their clients, in order to ensure that these transactions were
all proper and that everything done was in compliance with the existing
securities laws, rules and regulations. During the pretrial phase of the case, 1
worked with this compliance officer to collect and then produce for the other
side all of the documents that the company maintained that were relevant to the
case. After I was satisfied I had done a thorough investigation to locate all
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televant records, I submitted all of the material that had been gathered to
counse] for the claimant.

. Opposing counsel and I disagreed on plenty of occasions throughout the
case. . Notwithstanding these differences, we managed to treat each other
decently, courteously and respectfully. In effect, we amicably agreed to
disagree. In this manner, each of us represented our respective clients’
interests zealously, but still acted within the bounds of our professional
obligations to each other.

The day of trial finally arrived. After opening statements, opposing
counse,l called their first witness to the stand. By mid-aftermnoon, several more
witnesses had testified briefly and things appeared to be proceeding slowly, but
surely, forward. Then, just before our afternoon break, opposing counsel
called the company’s compliance officer to the stand. The compliance officer
had only been on the stand for about half an hour or so when the judges
decided to take a brief fifteen-minute break. I never could have predicted what
was to happen next.

_ Immediately upon the recess being Called the compliance officer
approached me to ask if we could talk in private. For reasons that I do not
think I will ever fully understand, for the first time ever in the .case, the
compliance officer confessed that he had withheld documents. As he now told
me, about a month before this lawsuit had been filed, he had taken some files
pertaining to the claimant and put them into his garage.

. “Why are you telling me this only now?” I asked, stunned. Silence
followed. “And why did you take them to your garage in the first place?” But
he offered no explanation that made (or makes, even today) any sense. B n
retrospect, my best guess as to why he decided to come forward at all rather
than remain silent is that this man suddenty found himself jolted into
confession. It was as though his appearance on the stand as a sworn witness
somehow ignited within him a profound sense of ethical torment, Possibly,
this feeling had already been building inside of him for some time, and his
51ttmg on the witness chair was a final straw, the necessary spark, to cause this
eruption. I do not know for sure, and I suspect I will never know. I certainly
did not know at the time. What I did know was that he was about to retum to
the witness stand to continue testifying and I had to do something about this
new information I had just been given.

. Returning to the proceedings, I began by explaining I had just been
informed by the witness—literally out in the hallway—that there were
additional documents relating to the claimant at the compliance officer’s home.

18. What surely makes the story stranger still is that when the documents were finally
produced, it turned out that none were particularly probative of the claims being made in this
case, although we had little sense of this at the time he made his abrupt announcement in the
middle of the hearing. What mattered then, of course, was the appearance of impropriety.
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I explained that I had not been t0ld of the existence of these documents before
and that, to my knowledge, no other company official had known about them,
I expressed my comrnitment to proceed in whatever fashion the court and the
claimant’s lawyer thought best, given the extraordinary circumstances,

I can still recall the silence that followed my short remarks. It was
palpable and tense. After some time, the lawyer representing the claimant
spoke, “Tam deeply troubled by this armouncement,” he began,

and I beg the Court’s indulgence to consider what is the best approach to take,

- under the circumstances. I suspectthat animmediate suspension of the trial is
in order so that we be given an opportunity to review these newly-discovered
documents. After we have an opportunity to do so, I will be in a better
position to advise the court on how I think we should proceed.

He then tumed and looked directly at me.

I want to add, however, that I do not doubt for a minute that Mr, Hoffman was
as taken aback by this announcement as I have been. Throughout my dealings
with him, I can say without qualification that he has always acted
professionally and with the highest degree of integrity. We have not always
agreed about a1l things in this case, but I am certain that if he had known about
these missing records beforehand, he would never have kept it secret. I am not
as confident about the integrity of his client, but this should cast no black mark
on his record.

As I reflect on the moral of the story, Iam reminded of my childhood little
league experience. I was never a very good baseball player, When I found
myself at bat (which was rare, since that necessitated having me occupy right
field, which I did far less adeptly than occupying the right side of the dugout
bench), I would often shut my eyes just before the pitcher’s release. At times,
I liken the experience of being a lawyer to standing there in the batter's box,
unprotected and blind. More often than not, we do not see the pitch coming. It
whizzes by, and the hot wind trailing behind sends a surge of adrenaline
through the body, but it is already too late. The collision either has happened
or it has not. Even if we manage to keep our eyes open, unexpected
occurrences in our work, as in life, are inevitable.

One of the lessons I take away from my experience in this case is that we
ought to act honorably not solely because it is the honorable and right thing to
do. We ought to act honorably, as well, precisely because it is not possible to
foresee all difficulties we will face in the futore. If this sounds pretextual, it is
not intended in that way. I did not treat my opposing counsel with respect
because I anticipated problems would arise later in the case, and I certainly did
not work at building a reputation as a lawyer whose word could be relied upon
because I thought I might need to cash in down the road. But knowing that
reputation matters—that for a lawyer it is often all that matters—can serve as a
powerful reminder that even if there is no way to insure against all unforeseen
occurrences, it is still prudent to try, in the main, to fortify ourselves in
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" advance. We are still going to get hit, of course, though probably not as
+ frequently, and the resulting damage may often be sustainable,

CONCLUSION

One of my intellectual heroes, Karl Llewellyn, once spoke to his own class
_ of students at Columbia, exhorting them to rise to the cha]lenges they would
" face in law school and beyond: .
What I am trying to write in fire on the wall is that the task before you is
" immense, is overwhelming, and that the official courses of the school are not
enough to compzilss it. “TEKEL: thou art weighed in the balance and found
wanting.” To do the work is not: to do the classes. Rather must you immerse
yourself for all your hours in the law. Eat law, talk law, think law, drink law,
" babble of law a.nd judgments in your sleep. Pickle yourselves in the law—it is
“your only hope .
A The effort required of you is great, but there is 10 other way around it.
This is how it must be with your education and training. I can provide a
“suitable and encouraging forum in which learning can take place. I can create
an environment that is conducive to rigorous thinking and study; but I cannot
do it for you. As Llewellyn put it, “{W]e do not teach—you learn.”™® At the
end of the day, when this course is over, and you have graduated from this
place and entered the world as lawyers, you will be on your own.™ Still, take
comfort: the work you have done here and the habits you form as students can
carry you a great way. The question is only whether we have provided a
- brilliant space in which you rnay thrive, and whether, then, you will make the
* commitment to do so.

19, LLEWELLYN, supranote 13, at 110.
20. Id.at109.
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The U.S. Legal System: A Short Description

Federal Judicial Center

The U.S. Constitution establishes a federal system of government, The constitution gives
specific powers to the federal (natonal) government, All power not delegated to the fed-
eral government remains with the states, Each of the 50 states has its own state constitu-
tion, gavernmental structure, legal codes; and judiciary, -

The US. Constitution establishes the judiclal branch of the federal government and
specifies the authority of the federal courts, Fedetal courts have exclusive jurisdiction only
over certain types of cases, such as cases involving federal faws, controversies between
states, and cases involving foreign governments, In certain other areas federal courts shate
jurisdiction with state courts. Fot example, both federal and state courts may declde cases
involving parties who live in different states. State courts have exclustve jurisdiction over
the vast majority of cases,

Parties have a right to trial by jury in all criminal and most civil cases. A jury usually
.consists of a'panel of 12 citizens who hear theeviderice uiid apply thélavr stafed by the
judge to reach a decision based on the facts as the jury has determined them fom the
evidence at tral. However, most legal disputes in the United States are resolved before a
case reaches a Jury. They are resolved by legal motion or settlement, not by trial,

STRUCTURE OF THE FEDERAL COURT SYSTEM

The US. Constitution establishes the U.S. Supreme Court and gives Congress the authority
to establish the lower federal courts. Congress has established two levels of federal courts
below the Supreme Court: the U8, district courts and the U.S. clreuit courts of appeals,
U.S. district courts are the courts of first instance in the federal system. There are 94
such distdet courts throughiout the nation. At least one district court is located in each
state, District judges sit individually to hear -
cases, In additlon to district judges, bank-~
ruptey judges (who hear only bankruptcy
cases) and magistrate judges (who perform f \

Supreme Court

maty judicial duties under the general su-
pervision of district judges) are lacated

Courts of Appeals Federal Circuit

within the district courts, U.S. circuft courts T T

of appeals are on the next level. There are Dlstlet Concts Conrt of Intermartonal
12 of these regional intermediate appel- Trade, Claims Court, and
late courts located in different parts of the Court of Veterans Appeals
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THE U.8, LEGAL SYSTEM: A SHORT DESCRIPTION

country. Panels of three judges hear appeals from the district courts, A party to a case may
appeal as a matter of right to the circuit court of appeals {except that the government has
no right of appeal in a ctiminal case if the verdict is “not guilty.”) These reglonal circult
cotirts also hear appeals ftom decisions of federal administrative agencles. One non-re~
glonal cireuit court (the Federal Circuit) hears appeals in specialized cases such as cases
fnvolving patent laws and claims against the federal government. '

At the top of the federal court system is the US. Supreme Court, made up of nine
Justices who sit together to hear cases, At its discretion, the U.S. Supreme Court may hear
appeals from the federal circuit courts of appeals as well as the highest state courts if the
appeal involves the U.S, Constitution or federal law,

STRUCTURE OF STATE COURT SYSTEMS

The structure of state court systems varies from state to state, Each state court system has
unique features; however, some generalizations can be made. Most states have courts of
limited jurisdiction presided over by a single judge who hears minor civil and criminal
cases. States also have general jurisdiction trial courts that are presided over by a single
judge, These trial courts are usually called cireuit coutts or supetior courts and hear major
.ctvil and ctiminal cases. Some states have specialized courts that hear only certaln kinds
of cases such as traffic or family law cases.

All states have a highest court, usually called a state supreme court, that serves as an
appellate court. Many states also have an intermediate appellate court called a court of
appeals that hears appeals from the trial court. A party in a case generally has one right of
appeal.

COURT ADMINISTRATION

The judicial branches of the federal and state governments are separate from the legisla-
tive and executive branches, To Insure judicial independence, the judicial branches of the
federal and state governments control the administration of the courts. Court administra-
tion includes managing court budgets, prescribing rules of trial and appellate procedure,
reviewing judicial discipline matters, offerinng continuing educational programs for judges,
and studying court performance.

In the federal judiciary, the Judiclal Conference of the United States, made up of z7
members (the Chief Justice of the United States and 26 judges from each geographic re-
glon of the United States) has overall administrative responsibility for the courts and has
primary authority to make policy regarding the operation of the judicial branch of the
government. The Judicial Conference is assisted by a large number of committees tmade
up of federsl judges (and sometimes also state court judges and artorneys) who study
different parts of the federal court system and make recommendations. An important re-
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sponsibllity of the Judiclal Conference isto recommend changes In the rules of procedute
used by all federal couts. '

Congress has ceated three administrative agencles within the judicial branch. The
Administrative Office of the US, Courts manages the day-to~day operations of the caurts,
Including such matters as payroll, equipment, and supplies. The Federal Judicial Center

“conducts educational and training prograrns for judges and eourt personnel and does
reseacch in the fields of court operations and administration. The U.S. Sentencing Com-
mission develops advisory guldelines for fecderal judges in imposing criminal sentences.

In most state court systems, the state supreme court has overall administrative authority
over the court system., It is assisted by an administrative office. The chief justice of the
state supreme court nsually appoints the director of the state court administrative office.

JUD GES

Justices of the US. Supreme Court and dreult and district judges are appolnted by the
President of the United States if approved by a majotity vote of the US. Senate. These
justices and judges serve “during good behavior"— in effect, a life term. Presidents usu-
ally nominate persons to be judges who ate members of their own political party, Persons
appointed are usually distinguished lawyers, law professors, or lower federal court or
state court judges, Once these judges are sppointed their salaries catinot be reduced, Fed-
eral judges may only be removed from office through an impeachment process in which
charges are made by the House of Representatives and a trial is conducted by the Senate.
In the entire histary of the United States, only a few judges have been impeached and
those removed wete found to have committed serious misconduct. These protections allow
federal judges to exercise independent judgment without political or outside Interference
or influence.

The methods of selecting state judges vary from state to state and are often different
within a state, depending on the type of court. The most common selection systems are by
commission homination and by popular eection. In the commission nomination system,
judges are appointed by the governor (thestate’s chief executive) who must choose from a
list of eandidates selected by an independent commission made up of lawyers, legislators,
lay citizens, and sometimes judges. In many states judges are selected by popular election.
These electlons may be partisan or non~partisan. Candidates for judicial appointment or
election must meet certain qualifications, such as being a practicing lawyer for a certain
number of years, With very few exceptions, state judges serve specified, renewable terms,
All states have procedures governing judicial conduct, discipline, and removal.

In both the federal and state systems, judicial candidates are almost always lawyets
with many years of experience, There is no specific course of training for judges and no
examination, Some states require judges toattend continuing education programs to leatn
about developments in the law, Both the federal and state court systems offer beginning
and continuing education programs for judges,
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PROSECUTORS

Prosecutors if1 the federal system are part of the US, Department of Justice in the execu-
tive branch, The Attorney General of the United States, who heads the Department of
Justice, is appointed by the President with Senate confirmation. The chief prosecutors in
the federal court districts are called U.S. attorneys and are also appointed by the President
with Senate confirmation, Within the Depactment of Justice is the Federal Burean of In-
vestigation, which investigates crimes against the United States.

Each state alse has an attorney general in the state executive branch who is usually
elected by the citizens of that state, There are also prosecutors in different tegions of
the state, called state’s attorneys or district attorneys. These prosecutors are also usually
elected.

LAWYERS

The US. legal system uses the adversarial process. Lawyers are essential to this process.
Lawyers are responsible for presenting thelr clients’ evidence and legal arguments to the
court, Based on the lawyers' presentations, a trial judge or jury determines the facts and
applies the law to reach a decision before judgment isentered. . . . |

Individuals are free to represent themselves in American courts but Iawycrs are often
necessary to present cases effectively. An individual who cannot afford to hire a lawyer
roay attempt to obtain one through a local legal aid society. Persons accused of crimes
who cannot afford a lawyer are represented by a court-appointed attorney or by federal or
state public defender offices.

American fawyers are licensed by the individual states in which they practice law: There
is no national authority that licenses lawyers. Most states require applicants to hold a law
degree (Juris Doctor) from an accredited law school. An American law degree is a post-
graduate degree awarded at the end of a three-year course of study. (Normally individuals
complete four years of college/university before attending law school). Also, most states
require that applicants for a license to practice law pass a written bar examination and
meet certain standards of character. Some states allow lawyers to become bar members
based on membership in another state's bar. All states provide for out-of-state lawyers to
practice in the state in a particular case under certain conditions. Lawyers can engage in
any kind of practice. Although there is no formal distinction among types of legal prac-
tice, there Is much infortnal specialization.
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World-¥ide Volkswagen v. Woodson — The Rest of the Story
T2 NEB, L. REV. 1122 (1593)
Ry Charles W. Adams™

® & *

1. THE ACCIDENT

Lloyd Hull knew he bad a sefiovs ddnking problem. Ever since his refirement from the Navy two -

years héfore, it seemed as though he needed to pet a ittle high, orbetter, every day, After getting off work
on Septermhber 21, 1977, in Bemyville, Arkansas, T loyd was on his way lo visit bis older sister in Qkarche,
Oklzhoma. Next tor tha boitle of Jim Beam on the front seat was aloaded 22 Magnum pisto] for ghooting
fack rabbits on his sister's farm. Lloyd was deiving & 1571 Ford Toring he had bought fust the week
beforz, paying §500 down. Tt had a large V-8 engine, paod tires and brakes, and was fa perfect working
condition. .

As he drave along, Lloyd tnok: shots from the bortle of bourben. After passtug throngh Tnlsa
around pightfall, he relaxed 23 Be got on the Tomer Tompike that ons o Okldhoma City, e was not in
any particalar hurry to get to his sister's place, and he was not paying attzntion ts his spesd. Later ha
avsrrmed e must have been doving tno fast on acconnt of the Hynor Llayd did nob noties the smal] car
ahead of him watil he was nealy on lop of it By the time be managed to hit his brates, it was too late o
avoid the'car, His Torino slammed into the other ear, & lele off conter on the triver's side, Linyd saw the
small ear continoe down the road fora faw scconds after the collision, enme to 3 stop, and then catch on
firz. Lioyd polled over and watched the small car buen, but he did not get out of his Todno. Bz noticed
that the needle on his speedometer was Jammed at saventy-five miles por hone

Harry Robingon suffered from arthitis, Dutdng the Img winters i Massms, New York, a smal]
town oo the St Lawredes Seaway next to Canadz, his ankles and kaees would swell up and bleed sn
badly that he had to stzy In bed for twe or tires maonths ot a Hme, His doctor had told B he needed 2
dry, wvammer elimate, and so he zod his wife, Kay, had sold their restanrant and were moving to Tacson,

‘Astzaua, with their three children. Xy was diving the 1976 Andi 100 LS thit she and Hary had
purchased new the year befors from Seaway Volkswagen in Massend. Their danghter, Eva, nga thintesn,
and oldzst som, Sam, sixtern, rode with her, Harry had tented 2 THard truek: fop the fomitues, and he and
their other son, Siduey, ags fiftzen, wers Oding in the truck shout Gfiy yerds ghead of the Andi. .«

Sam, wes fu fes front scal of the Awdi, zmd he was the Bt bo see the appmeaching headlights
throngh the rear window. Sam yelled la Hs mother that the car behind was going to hit them, and as Eay
looked 5n her rearvissw mirmor, the Tordno erashed into the back of the Andi, Sam saw the fire start in the
area over the rear szat right after they were hit. Bay todk her foot off the gag pedal and palled the car off
to the side of the road and putit in park. The fire covered the area shove the rear seat and was spewing
nut gray soofy smoke, The blazre spread guickly over the pear saat, and the inside of the car got hat
rapidly. Sam and Kay both tried to open their front doors but could not open £ither of them even though
the doors were not locksd. Sorachow they had beent jammed shat by the collision, Sam and Kay tried the
rear doogs, but they weee jammed, too, Eva junped from the back io the Front seat. By that tima flames
were shooting ont of the spacs where the seat back and the bottom rushion met in the rear sext. AT the
windows wers rolled mp, except for the side vent on Kay's side, zaid nooe of them wonld open, either. Xay,
Eva, and Sam were trapped. .

By the time they tried to opea all the doors and windows, the fire had spread Io the fiont of the
car, Kay lay down on the front seat and tried to kick ant the side windaw, but could not. The ear was full
of smoke and she conld not see anything, Sam tded desperatzly to benak the window with Ms fist. Kay
heard people moving outside the car, but she could not sze them, She heard Eva's hair caleh om fiye; it

* O Unbessity of Nebraska Law Bevisw, Reprinted with perrdssioa
Chasles W ABaxns Is a Profesvor of Lasv at the Universicy of Talsa Callege of Law, -
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sommled [k a torch, Harry Robinson noticed the Andi's headlights moving back and forth in the sid
mizors of the U-Hanl truck His son, Sidnxy, Iooked our the rght micror and saw the flames Igaite, B
said, *That's Mama's can” asd Hary pulled over and gok out of the cab, The Andi was moving towan
them sbiding sidaways, and firz 224 smoke Werz coring out of the trunk, The Andj came to a stop ang
rolled backwards onto the grass by the sides of the road, Due to his arthritis, Harry was only able to hobhle
toward the ar aad Sidoey reached it Bk, Harry tied to open the doors on the diver's side, and ther
moved azonzd this car to oy the doars on the other side. When he yeached the pasenger sids, the e
window blew out, mmd the Hre seemed to erapt ab the back of the car. Hary could see his fanily
staggling fnside, Sam appeared to be banglug bis head against the window, tying to bredk ont,
Meanwhile, Sidoey was pommding on the outside of the windsdeld with bis fist, Jost when it sesmed thay
Kay, Bvs, md Sam would never geb out of the car alive, a hero came tg theit regene,

Miks Miller Grstnoticad the Ford Todno when he passed it on the dght As ha Joaked over at the
driver, Mike conld tel] he was dromk At 2 corve firther dova the hghway, the Todno nealy came to 2
stop and nearly weat off the road, but it got back on the highway, practically moning over some barsls
beside the road. Then it picked np spoed and passed Mike, A short Hme Jaler Miks saw a ball of fire, He
$mmediatdy stopped and ran over to the boming Audd, leaving his car door open and the sngine ronging.
As he san, he thought pedhaps he shoold hayve diiven back to the tollgate at the eoance to the Tumer
Turapite to report the accident instead of tryiag to belp the peopls In the burring car himself

By the time Mike reached the Avdi, the passcnger compartment wat engilfed in flames and flled
with smoke, All e could sse fnsids wers tvo datk Sgores moving arowmd, but bs could hesr paople b the
car sereaming and henging on the windows. Sidney was not doing any good beating on the windshield
with his fist, so Mike prshed him aside and Hcked'at the windshield. As it staded to cavein, he gave it
another push and knocked a big hole fhrough the windshicld on the passenger side.

The firz was £o fatense by now that it looksd as if there were 2 flamefirower in the back of the
ar with the blazs switling aronnd and concentratzd on the drdver's side. As Hames wuded amond the hole
that Mike had made in the windshield, two arms appearsd. Miks reached davm to grab Sam's srms shove
the sThavws, bit Mike's hards sli5ped of the Butaing flesh. He grabbed Satn dgah, this time by the wriats,
and pull=d his.head and shoulders throngh the hole. While Mike dragged Sam off the hood of the car,
gmather man on the scene, Etsel Warner, pulled Eva through the hale.

The fre confimned ta bom fodoesly, and Mike coold got ses anyone else throngh the thick black
smoke in e car, Then he heard Hary yell, “Get my wife out of there, Rdike looked frough the hols and
& hand suddenly appeared reaching through the smoke and fames. Kay had felt Sam and Eva go ovt of
the car, and when notody reached in for her, she fgored that she most be on the wrong side. She maved
over to the nther side of the car and staek her hand out Mike grabbed her wrist and pulled as hard as he
conld. Luckily, Eay weighed only 98 ponuds, and she practically flew through the hole and out of the
jnferna,

Mike helped the three victims move away fom the burning ear, Afur tating only a couple of
steps, MTke heard a small explosion from faside the car, Mike did not Inok back, butkept walking, ouly
faster, and he gat the three victiomg to lic dowa, Kay and Eva had been wearing polyestor blouses, which
Yad melted amd were stack o their bodies.

The highway patrol amrived ou the seenc, then the fire department, and Sxdlly e ambudence.
Highway Patrol Trooper Speacert walked to the Ford Torno tv question Lloyd Hull, who had a two-inch
gash on his Jower Yip, but was otherwise vwohart. Sincs Mr, Holl was obviously drost, Trooper Spescer
arrested Him 2nd ook him to the hospital to have his By sewt np, and then to ja, whers he remained for
fourtesn days. , R

Xay, Sam, and Eva Robinson all racelved severe bums, Sam soffered first and second degree
buns on his face, neek, npper back, and arms, A nostril was burmed, and he had 2 desp sear on his dght
cheek, and keloid scars on his chin, amms, and hands. Beranse she had been in the burning ear Jonger,
Eva's fmjurizs ware rorz serious, §he sufizrad thind degree buns on ber neck, shoalders, and arms. Her
vocal chomls were buwrned, and she required skin grafts on ber back, shoulders, and right hand.
Formuztaly, thongh, Eva had covered her facz, nnd it had not been burned as badly as it otherveise right

29




have becn, Both Szm and Eva were hospimalized for six weeks in Tolsa, and spent many months
undergoing physical therapy and reconstructive surgery.

Since Kay Robinson had been tmpped in the buraing car the longest, her bums wers the mogt
homible of all. She had bums on forky-eight percent of her body — thirty-five percent of which were third
depres, Kay was in the fntemsive care wmit for seventy-seven days and was hospitalized fn Tulsa for
angther several months. She omderwent thirty-four operations, all but two of which were wder general

" mmesthetic, for skin grafts and other meanstructive sargery, Most of her fingers wer ampotated, aud she
bad severs scaming over the enbire tpper part of her body. Evit ad Eay ko suffered severs
psychologieal tranura both from. the ordeal and from thelr panmavent disfgurement. .

With his wife and children hospitalizad, Haery Robinson began the process of seeking medress for
thely fnjurdes. The effort wis to conthme for' mor than Bfteen years in state end federal bzl eourds 3
Oklahoma, & federal tizl court in Arfzona, the O¥lahoma Supreme Coort, the United Statey Conrt of
Appeals for the Tenth Circuit, and the United States Supreme Conrt, Along the way the ifigation wonld
producs 2 landrmark, Suprame Court dacision In the area of persomal jurlsdiction, World-Wids Volkswagan
Corporation v, Woodsan. .

Hagy Robinson frst retained a Tolsa alinrney named Charles Whikchook who trought fo the
Talsa low fom of Greer and Greer, headed by two brothers wha had specialized &1 personal Injory
litigation for roany years. Jefferson Greor was the lead atiomey, but bis younger brothey Frank devatzd a
significant amount of his time to the rase as well Mr. Gresc was a prominent member of the perstmal
jnfury plaintiffs’ bar, having served as President of the Oklahoma Trial Lawyers Association in 1966 and
as a Governor of The Association of Tdal Lawyers of America In 1977. Hohad more than tweaty years of
experience trying personal injury cases and had bandled some of the carliest products Hablity cases in
Oklahoma.

Llgyd Hall was an obvions deferdant, but ha had no Lability Inwrance, and consequently any
judgment the Robinsons conld obtin against him waotld be tmcelesthle, To obhin zn enforcedbla
Judgmeat, the Rabinsons would have to sue the mamnfachirer of the Andd on a products Lability clatm, To
preval, they would nezd to estahlish that the Audi was defective and that its defects had cansed their
injuries. . .
= At thz e of the Roblnsony' ansident, the law of prodvets Hability vas undepoing fimdameata)
change in Oklaboma. Prior to 1974, a mamufactorer's Habilicy snder Oklaboma law for njurdes cansed by
& defactiye product could be based upon ane of duly two theodes: negligence, or breach of express or
jmplied warranties of the manwfactnrer. In 1974, the Oklzhoma Supreme Court adoptad 2 rale of stet
Lizbility for mannfacturers for defoets in thelr pmducts in Xirkland v, General Motors Corporation,
relying on szction 402A of the Restatement (Second) of Torts, Thus, i the Robinsons conld establish that
the Aol was defective, its manufactner would be atdetly fable for thelr injudes, mepardless of
neghgence,

The dollar amaunts of jury verdicts in personal Injury cases bad besn inerasing damatically
during the 1970s. In Febrnary 1578, a California jury retomed a verdict foc $128.5 milion in Grimshaw v,
Ford Motor Company. There weme 2 aumber of similaries betwesn the Grimshmy, case and the
Robinson's cases against the manufactnrer of the Audi Tn Grimshew, the gas tank of a 1972 Ford Pinlg
exploded when the Pinto was “rear-cnded” while stalled on & fieeyvay. The dever died s 2 result of the
fire, snd Richard Grimshaw, & thinteen-year-old passenger, suffered severs bums onbis face and entiea
body, It was pvident that thers was the potzntial for the Robinsons to recaver a substantial, perhaps mult-
million dollar yerdict. The extent of thelr injudies, the pain md suiTering, and the psyehological travma
would surely win a jucy's sympathy. Ou the other hand, the Oklahoma law of products Hahility was fn i
parly stages of development, and there were a nimber of msenled legad issues. The tiadl would be
pomylicated by the need for testimeny by expers in antomotive sngiazedng and safely, as well as the
nsoal medical experts and experts on damages, Moreover, the German anta manufaciorers had carmed a
repatation for being panienlaly aggmssive defendants, While Mr, Greer realized at the gutset that tha
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pase wonld be difficult o try, he could not have anticipated the extent of the obstacles he would
encouater. .

An aspect of the Robicsons' case that Mr. Greer immediately recognized 25 significant was the
fact that the arsident had ocourred just 1 feyy miles ontside of Tulsa County in Creek County, Oklahoma,
making veane proper in Creek County, An ofl boom had come to Creek Connty at the tum of the ceatry,
but had ended shostly after World War I, and it had been an especially depressad awa during the 19300,
By the 1970%, Creek Comty was a blue-callac commumity that had bacome kuowm to persoral jury
lawyers throughout the state as being paticularly sympathetic to personal injury plaimfiffe. The
attractiveness of Creck County as 2 plaintiffy’ venve was and is demuonstrated by the numernus changs of
venne cases that have originated there. My, Grear regarded Crock Conaty as oue of the best venues in
which to ey & personz] Injory Iawsuit in the United States. He ripd it on a par with Dads Connty, Flodda,
ot Cook County, Dlnois, both notoiionsly high-verdict jurisdictions, and he extimated that 4 cese in Creclk
County was worth twice 2s mnch as it wonld ba in Tolsa County.

Mr. Grer kaew he necded to be prepared for the defendants' aftempt bo defeat venne In Crack
Comtty though removal of the case tn the Usnited States Distct Coutt for the Northern District of
Oklhoma fn Talsa, 5 standacd defense strategy In cases involving nonresident defeudants. Shee the
Robinsons had besn eitizens of Mew Yadk, he wonld bave o name defendzats who wew also ditizens of
New York to destroy diversity of cifizenship and thersby block remaoval, After verifying that Szaway
Volksvagen, Inc., the car dealer from whom the Robiusons had purchased the Andi, was ncorporated
and had its printipal placs of business in Now York, Mr. Greer vamed Seaway Voleswagen s ome of the
dafendants §u the case, He #lso named World-Wide Volkswagen, Inc., the dishibutor which supplied the
Andi to Sezway Volkswagan, vs znother defendant. World-Wids Volkswagen was also 2 ditizen of New
York, sinee it was Incorporated there. ‘The ather defondant originzlly namad in the case was Valkswagen
of Amedea, Tuc., which had jmported the Andi fromt Germany and was a citizen of New Jarszy,

Mr. Greer filed separate petitions on behalf of #ach of the Robinsons in the Bristow Division of
the Distiet Court of Cresk County on October 18, 1977, The Presiding Todge was Chades 8, Woodson,
Fach of the petitions alleged a single canse of action for products Hability based o dafects in the design
and location of the Andi's gas tank, -

O May 23, 1978, Mr. Grzer filed smended petitions in which he added Volkswagenwerk
Alfiengesellschait (Volswagen of Germany) as u defendant Af the trae Mr, Greer nnderstood thar
Volkswagen of Germany had mamufacinred the Audi, He latrr was Informed throngh a conversation with
defenss counsel and fa responses to his interrogatodes that the mannfactarer of the Andi was Andi NSU
Anta Union Aktiengesellschait (Andi NSUY. Accordingly, on Time 14, 1578, he obtained aa order
sohstimting Audi NSU for Volkswagen of Gemmamy a3 the dafendant menuofacturer, The cormct ideatiny
of the Andi's mannFachirer would Iatker become 2 coocial issuz i the case,

Volkswagen of Gemmany, Voloswagen of Americs, and Andi NSU were affiliated companizsg,
ad all were mpreserted I the Thnited States by the prestigions Wall Street Jaw Hrern of Herzfeld and
Rubin, Rhodes, Hievonymus, Holloway aad Wilson, a Tnlsa law Som specializing in nspance defense,
yzas rotained es local connsel. Bert Tones, # sendor partner at Rhodes, Hisrunymous, took charge of the
casm n Tolsa Separate vounsel wers needed for the other defendants, World-Wide and Seaway
Volkswagen, and Mr. Jones recommended Talsa lawyers Mike Backley and Dan Rogers, regpeetively, to
represenl thenl

Mike Barkley was twenly-nine years old at the Hme, aod be had secendy set up his own 0ffice.
Hefore fat, e had bean an assoctats for several years at Rogar, Rogers and Jones, an inserance defensa
Frm i which Den Rogess was z named partner. Having bean on his owa for only a short while, Mike was

thrilled to get the call from Mr. Tones concerming the case, sod he was eager to defend s vew client,
World-Wide Volkswagen.

Volkswapen of Ameriea, Wodd-Wide, end Seaway Volkswagen earh Hled special appearances to
cantzst jurisdiction in O¥lzhoma ard venue in Creek Cowaly, and after a bearing on Devember 21, 1977,
Judge Woodson bverroled thelr special appearsmces, Hzxy Robinson's deposifion was tiken on
Deeerber 30, and the defendants leamed that prior to the accident he and Riay Robinson had sold their
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home and business in New York and had alrady purchased a new home in Asizona. On Janary 5, 1978,
the defendants _'(le:d in a petition for remaval 1o the United States Distret Conxt for the Northem Dlstuct
of Oklahoma, claiming that the Robinsons wers no longer titizens of New Yok, aad consequently,
federal subject-mattas jurisdiction existed based on diversity of cifzenship.

M, Grees responded with 2 motion to remand in which he contended that although the Robinsons
wize in the procass of changing their mhzamhlp. they did not become cifizens of Arizona natil arriving

thew afier their relezse from the bomtal i1 Tolsa. He arguzd that when their petifion was Sled n Creck:

County, the Robinsons ware still eitizens of New York, like World-Wide Volkswagen snd Seaway, and
thos thers could be no federal subject-matter jutisdiction based on diversity of citizenship.

_ .. [s=ction on removal edited out]

s B B TR N
Since removal had not besn successiul, Wodd-Wide Volkswagen's only way to avoid tdal in

Creek Coumty was by establishing that Olshoma lacked parsomal jouisdiction over the company. Om
Tanvary 5, 1978, the same day the defendants had fled the petidon for remaval, Wodd-Wide Volkswagen.
and Seawzy Volkswagen had filed separate motions for Jodge Woodson in meconsder his order
pvermling thair special appearauces. No action had been ta¥en oo the motions to reconsider whils the
pass was in federal const, but oncr it was mmmdcd to Creek Comnty, Mike Barkley had the motions st
for rchearing. ...

© In 1078, Oklzhoma had two long-a:n Judscietion stamtes that peomitiad fis conrts o exercise
judisdiction over nonvesident defendants, sections 187 and 1701,03 of title 12 of the Oklzhoma Statotes,
Secfion 187 kad been adopted in 1963 and was based on the Niinols long som statute, Althongh section
187 anthorized the assertion of pc:ronal JorisdicHon over nmresidents with rspect to eanses of action
erising from = varisty of acts, nons of these appliad to Wolld-Wide Volkswagen, Scction 170103 had
been adopted in 1965 'ms & part of the Uniform Interstats and Intemational Procedors Act It was
somewhat broader than section 187 and anthorized the exercise of persons] jordsdietion over 2 nowesident
defradant 28 tn canses of acHon adsing from either of the following:

(3} cansing tencdous injucy in this stata by an 2t or orxdission fn this state;

(4) cansing torfious injm'y i this stz by an et or owdssion ot his oo £ Ry aommesident
mnlacly does or solcits business or engages In suy othey persistent coorsz of condoct, o
deriyes substantial reveme from goods nsed of consumed or services reodered, in this state,

The Robinsons' injories had occumed in Dklahom,_, but the acts or omissions of Wodd-Wide
Volkswagen that wore alleged to have cansed the Injuries woald appear o hava been in New Yodt, mather
{han O¥lahomz, Moreover, World-Wide Volkswagen's dishibution franchise was limited to Comecticut,
Mew York, and New Jerszy, and it neither condocted business in Q¥lzhoma nor derfved any revenns from
the stats, Thus, there seemed fo be 2 stong basis for arguing that ‘Wordd-Wide Yolkswagen was not
subject to personal Jurisdiction onder OMahoma's long-amn stabates, On the other band, only two years
before, the Oklshoma Supreme Cowt had held that szcton 170103 anthodzed the assation of
furisdiedon over YVolkswagen of Amedca and a Voltswagen distbutor in Texas in another products
Tability ease. ’

[Attomey Claire] Eagen srgued to Jodge Woodson that Oklehoma did not have persomal
furisdiction oyer ber clent uoder section 1701.03, because World-Wids Volkswagen did not sell any
automabies in Oklahoma, In additon, she maintained that eonstruing section 1701.03 to extend personal
jusisdicion over ‘World-Wide Vaolkswagen would viclate the Due Froezss Clanse of the Fonrteenth
Amrndment to the United States Constintion, Judge Woodson advised the inexperienced Iavyer that the
Fourteenth Amendment did not cary moch weight in Creek Comnty, znd the moton to reconsidar was
denied.
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Ms. Eagen wes roady to abandon ber effort, but Mike Bakley was convizeed that Creek County
had pa jurisdiction over his client. He told her to prepare an application to assume orginal jurisdiction
md g petiion for 2 writ of prohibiion and file it with the Oklshoma Supreme Court. Although
Volkswagen of America and Audi NSU had alsn objected to jurisdiction at the bial cout level, they did
got joln it Wodd-Wide Volkswagen's petiion to the Dklahoma Supreme Coatt, However, Seawzy
Volkswagen, the anty dealer, did join In the petition. Seaway Volkewagen's lisbility was besed an its
having sold & defective product that World-Wids Volswagen had supplied, dnd therefore, it was entiled
ty indemmity from Wordd-Wide Volkswagen, Morsover, 22 long as Scaway Voliswagen did nat ke a
pusition that was adverse to World-Wide Vallswagen, it wonld be eutitled to Indemnification for it
attorney's fees. Consequently, World-Wide Volkswagen assumed primary meponsibility for defending the
case agatnst Seaway Voliswagen and iteelf, and Seaway Volkswagen tock 2 passive rols throughout tha
litigation, jointag i all of World-Wide Valkswagen's actions. :

The Oklahoms Sopreme Contt pranted the application to assnme odginad judsdictiod, bat it
denied the wiit of prohibition, M, Grear mainkained before the Oidahoma Suprame Cont that jodsdicHon |
existed mnder both paragraphs (3) and (4) of section 1701.03, clting the Minals Supremme Coart's holdimg
tn Gray w Americon Redistor & Standerd Sanitary Corporation, The Gy cae involved an
interpretation af the provision in the IHnois long-amm statuts that awthorized the sésertion of jurisdicton
arising from the *commission of a single tort within this State. Reasoning that a tort was not complate
] B plaintif sustained an injory, the Dlinols Supreme Comt decided that a defendant that had
manrfactured and sold 2 defective product in another stalz committed & tort fn Tinoils md was therefora
stbjact to judsdicion there, becavss the plaintiff's injury resultng fom the defect wis sustained in
" The Dklahoma Supreme Cowt ruled that 2 sicflar intespretation of paragraph (3) would render
paragrzph (4) nogatory, beranse it would make it impossible to have & tortious jary i the stals ransed
by e aet or omndssion entside the state, Nevertheless, it held that paragraph (4) confered judsdiction aver
World-Wide Volkswagen, because given the zetail valoe of the Andl, Wodd<Wide Volkswagen had
dedived substantial revenne from the Robinsons® nse of the Andi i1 Oklahorma ag well as fom the sale of
sthar antomabiles that . from -thme-to -Hme swould forzseeably-be -used-in -Dilshomar The Olshoma
* Supreme Conrt explaimed ifs holding as follows:

The product beig 20ld zud distdbnted by World-Wide ad Seaway Vollswage is by fts vexy
desizn and purposz so muobils that World-Wide mod Seaway Volkswagen cag foreses ity possible
wer i Dilzhoma, This s cspedially troe of the distibutor, who has the exclusdve dght bo disteihuis
such antomobile I New Yok, New Jersey and Comecticnt. The evidenee presented below
demonstrated that gands 5old and distdbated by Weld-Wide end Seawsy Volkawepm werm tged
in the Stats of Okdzhoma, and mder the facky we believe 2 reasomable to fnfer, ghven the retsil
vilne of the antomotile, that World-Wide amd Sexway Volkswagen deive sobstmbal heome
Frorn antomobiles which from Hme to time are nsed i the State of O¥aboma, This being the cass,
we hold that mder the Facts presented, the hial eourt was Jostified fo concluding that Wedd-Wida
and Seaway Volkswagen derive substantial revedus from goods used or consumed In this Stee,

As soom as the D¥ahoma Supreme Courd’s decision came daww, Mz, Baskley told $4s. Bagen to
pack her hags becanse they were going to New York. Mr. Barkley was stll nat xeady to give up, and he
wantad to obtain aathorization from his elient to petition the United States Supreme Court for ceriforard,

When M. Bar'kley and Ms. Eagan met with Wordd-Wide Volkswagen's corporalz cormsel and its
$amurer in New Yok, both refused to anthorize them to incur any 2dditional lagal expenses contesting the
jurisdietional {ssne. Their justification was that World-Wide Volkswagen was mtitled to ndermmification
against Valkswagen of Ameriea and Andi NSU for the same reason that Szaway Volkawagen was entitled
ta be indemmificd by World-Wide Vollswagen, Since World-Wide Volkswagan wat not #illing to pay to
taka the case tn the United States Supreme Court, My, Ezgan thought the battle over judisdiction was

finally at an end.
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But Mr. Barkley tock My, Fagan across the street to the offices of Herdfeld and Rubin, the 1aw
firm zepreseating Voliswapgem of Amerca znd Audi NSU. Mr. Baddey explained to the lawyers at 2
Herzfeld and Rubin that if World-Wide and Seaway Volkswagen were dismissed for Tack of personal
jurdsdiction, Velkswagm of Americe and Andi NST eoold remove the sase to feder] court and avaid a
trial before 2 "plamtﬁ 8 jury” in Creek County, He managed to convince thert that it was In their clisnts’
interests to underwerits the legal expenses of taldng the case to the Titéd States Supreme Court,
particnlardly gince  their clieats wepe almady nbhgat:d to indermify WoddWide and Seaway
Volkgwagen's lagal expenses. As a zesult of Mike Baddey's mesting with Herzfeld sd Robin,
Volswagen of America and Andi NSU agred o pay for Wodd-Wide Volkswagen's petition for
eerfiorat. Tn additdon, Herefeld aad Robia wodld participate in the preparation of the brisfs, and 2 senior
petiner of Hepzfeld end Rubin, Hechert Rubi, wonld argne World-Wide Volkswagen's canse before the
Sopreme Coomt mstead of Mike Baodley, Hed the “mpstream™ defindants wot paid World-Wide
Volkswagen's legal txpenses, thers would have been no World-Wide Volkswagen Corp, v, Woodson
dacision by the TTnited Statzs Supr:mc Conzt.
. . The wark begra on the petition for carfiorasd, The weakest 1ink i the DXlahoma Supreme Conits
opinion was il conclusion that World-Wids aad Beaway Volkswagen derived substential revenns from
the uge of mtomobies in Dklzhoma, sHen it was Beely that no automebiles they had ever sold, asids *
from the Robinsons® Andi, had been wsed in O¥lahoina, However, the Oklzhoma Supreme Coort is the
final anthority on muatters of Ollshoma law, such a% the meaning of fhe phrasz: “derives substantial
wyeme from goods meed . .. i this ste” I section 1701 03(4) The only lsste the Trnited States
Sopreme Conrt cotld 2d4ress was whether Oklihoma's exercise of focisdiction over World-Wide and
Sr:awzy Volswagen viclated their dghts to dus process of law under the Fourteonth Amendment to the
Undted! Stares Constittion.

xR

{

The bdef accnmpazlying World-Wide 2nd Scavaay Volkswagen's pct‘m'on for veriorard
emphasizad the Supreme Court's thres most rzeant cases n which it bad roled in favor of defendants
contesting personal judsdiction. In Honson v. Denckla, the Supremes Coutt St articolated the xule that
for & dafendant tn be snT:Jcct to a state court's jorisdiction, there muost “be soms aet by which the
defendant prrposelully avails iself of the prvBeps of condurting activites within the forom State, thus
fnvoling the benefits and protestons of its Jaws" The Suprome Court ggain coplayed this “purposefol
arafiment” requirement to sidke dowa state cours’ aSsertion of juisdietion over nonresident defendants
ia Shaffer v. Heitnar and Eulko v, Superior Cowt, and Wodd-Wide and Beaway Voleswagen nrged its
application & theiz own case. They pointed pat that the Robinsons wers rcspnus.bl: for the Andis
entefmy Olahome, and srgued that they shoald not be subject to fursdiction fn OMaboma becanss of *a
furtiitns event precipitated by the wilatersl, volustary act of the Robiusons in diving throngh that
state ™ World-Wide and Seaway Volkswagen Further argued the mere factit may have been foresenable
that the Robinsans might didve to Oklshoma should not be enough to permit its cowrts to exercise

. judsdiction over the companies; otherwise, any Incal scller wonld becorme : suibject lo suit in evary stale
whete & prchaser maight take 2 product. They contended that to provide 2 sufficient basis for jurdsdiction,
forsseeabitity had 9 be coupled with the *affiliabing chroumstances” that the seller puxyoscfull:{ availed
itself of the benefits of the form sfate.

M, Greer respondad that World-%ide and Scavway Valkswagen were pats of a nationdl network
of Andi dealers, Imcluding one located in Tulsa oo Routr 86, Consegoently, both Wodd-¥Wids and
Seaway Valkswagen could seasonzbly ambicpats that purchasers of their atomebiles would travel to
Ollshoma and yequire servicing there. He 2lso cited 2 number of cases nphalding judsdiction where torts
tommitied i another state resulizd in injudes in the forom state. The Robinsons' brief in opposition to the
petition for certiorari concluded with 2o appeal to the Sopreme Court that it not retarn o the sestrictive
jursdictional doctrine of Fennoyer v. Neff, which the Supreme Court had rejected treuty years before,

The Supremie Cunrt grants fower thea five percent of the theusands of petitions for certiorard that
are Filed with it each yezr, The chances of having one's rase heard by the High Couct are therefore
ordinarily stim, but the likelihood that the Court wonld grent World-Wide Volkswagen's petition seemed
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especially remote, Not only had the Supreme Court heard fow cases imvolving personal ]unschctmn ayer™
the preceding two decades, bat it had dended numnarous petitions for czrhnran presenting issues similar o
thoga raised by World-%ide Volkswagen.

Oue zspect of World-Widz Volkswagan's case, hnwnwr distinguished it from the others: it was
the Firat petition for certiorad in a products Bability case whers the allagedly defeclive prodoct had heen
brought ints the foremm st2ts bY a consumer, rather than by the mennfactorer or a distibutor, This wonld
prove to be crucial to the Supreme Cont's decision that Oklshoma lacked jnisdiction over World-7ide
Volswaged, and Seaway. Another factor that may bave fnlinenced the Supreme Coust was the
caincidentsl filing of an appesl in Rush v, Savchik, a ease From Minmesota Snvolving & issue of guasi fn
reamt jordsdiction. The Suprzme Conrt noted probable judsdiction fa Rusk v, Savehuk on the same day that
it pranted World-Wide snd Seaway Yolkswagen's pcti{inn for certiorad, mmd ordered the bwo cases sat for

arzurnent ingether.

e

World-Wids and Seaway Volkswagen's batile over fudsdiction ended with the Supreme Courts
decislon (WWVWW v, Woodsom, infra), which has become a staple of civil procedore couses =ud
casebaoks sincs 1980, But the battle over fodsdistion was only & preliminary skirmish & the many years
of Bitigation that day thead for the parti=s who reraained in the case.

1Y K M it vt o g ot

SO veem = oo SubseguentHistory - - -

On remand, case went ta trial. Jury rendered verdict for D. That was appealed & there was a second
trial, but ultimately, after 20 years of itigation, Robinsons recelved nothing.
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HOW EQUITY CONQUERED COMMON LAW: THE
FEDERAL RULES OF CIVIL PROCEDURE IN HISTORICAL
PERSPECTIVE

StepHEN N. SUBRINT

SUL L o r-—-~--—-— . —————

I Common Law, EQUITY, AND THE FEDERAL RULFs or CiviL,
PROGEDURE

Much of the formal litigation in England historically took place in
a two-court system: “common law” or “law” courts, and “Chancery”
or “equity” courts.®® Although they were complementary, law and eq-
uity courts each had a distinct procedural system, jurisprudence, and
outlook. The development of contemporary American civil procedure
cannot be understood without acknowledging these differences. The
more formalized common law procedure has been so ridiculed that we
tend to ignore its development to meet important needs, some of which
still endure, and that many of its underlying purposes still make sense.
Conversely, especially during this century, equity has been touted in
ways that obscure the underlying drawbacks to its use as the procedural
model.

A. Common Law Procedure

The law courts had three identifying characteristics: the writ or
formulary system, the jury, and single issue pleading.®* Each matured
in England between the thirteenth and sixteenth centuries and later
influenced legal development in America. Each represented a means of
confining and focusing disputes, rationalizing and organizing law, and
of applying rules in an orderly, consistent, and predictable manner.

* A rich variety of othtr courts also existed. Se¢ 3 W. BLackstong, CoMMENTA-
RIES ON THE LAWS oF EnGrLanD 1047-89 (W, Lewis ed. 1898).

3 See S. Mirson, HisToricaL FounpaTions oF Tae ComMon Law 26-46
(1969). The three Central Jaw courts were King’s Bench, Exchequer, and Common
Pleas. For a description of the courts, see #4. at 20-22; T. PLuckNETT, A CONCISE
HisTorY oF THE Common Law 139-56 (5th ed. 1956)
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Subjects of the king, desirous of royal aid, would bring grievances
to the Chancellor, who served as the king’s secretary, adviser, and
agent. The Chancellor’s staff, the Chancery, sold writs, “royal order(s)
which authorized a court to hear a case and instructed a sheriff to se-
cure the attendance of the defendant.”?® Clerks organized complaints
into categories, and particular writs came to be used for particular
types of oft-repeated complaints.?® Over time, “plaintiffs could not get
to the court without a chancery writ, and the formulae of the writs,
mostly composed in the thirteenth century to describe the claims then
commonly accepted, slowly became precedents which could not easily
be altered or added to.*

The writs gradually began to carry with them notions of what
events would permit what result or remedy. Ultimately, an organized
body of what is now commonly called substantive law evolved from the
writs,*® Distinct procedural characteristics developed for different writs,
Each writ implied a wide range of procedural, remedial, and eviden-
tiary incidents, such as subject matter and personal jurisdiction, burden
of proof, and methods of execution®® The writ of novel disseisin, for
instance, was designed to provide for the rapid ejection of one who was
wrongfully on the plaintiff’s land. It was accompanied by more expedi-
tious procedures than the writ of right, which decided the ultimate is-
sue of ownership.®® The writ system also confined adjudication. The

28 8, MitsoM, supra note 24, at 22.

28 S¢e T, PLUCKNETT, supre note 24, at 353-54.

27 8. Mirsowm, supra note 24, at 25.

33 Sez H. MAmE, DISSERTATIONS ON BARLY Law anp Custom 389 (1886)
(“So great is the ascendancy of the Law of Actions in the infancy of the Courts of
Justice, that substantive law has at first the look of being gradually secreted in the
interstices of procedure . . . J”).

23 Sge F. Marrnanp, Equity Aiso TaE ForMs oF AcTION AT CommoN Law,
Two Courses oF LECTURES 296-98 (A. Ghaytor & W. Whittaker eds, 1920).

30 See id. at 318-23. “Seisin® has a meaning similar to, but different from, posses-
sion. Feudalism renders dysfunctional our concepts of “possession,” “right,” or “title.”
See S, MiLsoM, supra note 24, at 103-05. Other examples of the common law attempt
to integrate substantive rights and methods for their enforcement can be seen in the
writs of covenant and replevin, In covenant, the requirement of a seal for proof proba-
bly improved the likelihood that only honest claims were pursued. See id, at 213. In
replevin, the distrainee {the plaintiff who says that his goods were wrongfully taken) is
entitled to immediate possession of the goods upon giving a “bond for the value of the
chattels, conditioned on his loss of the suit and failure to return the chattels to the
defendant” 8. Conn, TaE ComMon-Law Founpation ofF Civir, Procepure 19
(1971); see F. MATTLAND, supra note 29, at 355. This, too, should discourage frivolous
suits, as well as self-help. For contemporary suggestions to integrate different areas of
substantive law with different procedures, see Landers, Of Legalizéd Blackmail and
Legalized Theft: Consumer Class Actions and the Substance-Procedure Dilemma, 47
S. GavL L. REv, 842, 900 (1974); Sander, Varieties of Disputs Processing, in THE
Pounp CONFERENCE, supra note 6, at 65.

37




916 UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 135:909

obligation to choose only one writ at a time limited the scope of law
suits, as did rules severely restricting the joinder of plaintiffs and
defendants.® '

Like the evolution of the writ, the development of the jury trial repre-
sented movement toward confinement, focus, rationality, and a legal
system of defined rules to regulate human conduct. Before the develop-
ment of the jury, parties at common law were tested before God
through ordeal, battle, or the swearing of “compurgators.”** With the
inception of juries, disputants began telling their respective stories to
their peers, who determined which version was correct. Because human
beings (rather than God) were to hear and decide the case, an individ-
ual might have found it favorable to present facts that might have
changed the minds of the now-human dispute resolvers. Once the idea
emerged that a special set of circumstances could necessitate a different
verdict, the seed of substantive law had been planted: specific facts
would trigger specific legal consequences. The jury concept brought
with it, therefore, the idea of consistent and predictable law application
by human beings, rather than divine justice by mysterious means. It
now became logical for a trial to focus on proof relevant to those spe-
cific facts at issue that carry with them a legal consequence.®

Common law also evolved as a technical pleading system designed
to resolve a single issue. When it became apparent that specific facts
should bring about specific legal results, it made sense to determine
whether the plaintiff’s story, if true, would permit recovery and, if so,
what facts were in dispute. Assuming the defendant did not contest that
he was properly brought before the correct court, but still disputed the
case, the common law procedure permitted first a demurrer, and then
confession and avoidance, or traverse.® Under single issue pleading, the
parties pleaded back and forth until one side either demurred, resulting
in a legal issue, or traversed, resulting in a factual issue’®

3 Sge ¥. Jamss, Jr. & G. Hazarp, Jr., Crvin PROCEDURE 462 (3d ed. 1985)
[hereinafter F. James & G. Hazarp (3d)]; F. MAITLAND, supra note 29, at 298-99,

22 See H. Lea, SupersTITION AND Force 252, 279 (3d ed. 1878); T.
PryckNeTT, supra note 24, at 114-18; C. ReMsar, THE Law oF THE LaND: THE
Evorution oF Our LrcaL Svstem 186-87 (1980).

23 See 8, MiLsoM, supre note 24, at 30-32; T. PLUCRNETT, sufra note 24, at
124.30.

3 See 8. Conn, supra note 30, at 47; T, PLUCKNETT, supra note 24, at 409-10,
413-14,

25 See 1 J. Currry, TreATisE oN Preaping 261-63 (1879); S. Conn, supra
note 30, at 46-48; T. PLUCKNETT, supra note 24, at 405-15; C. REMBAR, supra note
32, at 224-28. Ser generally H. StepHEN, A TREATISE ON THE PRINCIPLES OF
Preapimne v Crvin Acrions: COMPRISING & SuMMARY VIEW OF THE WHOLE Pro-
CEEDINGS IN A SutT AT Law (1824) (discussing the “science” of pleading under the
common law system).
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Lawyers well into the nineteenth century on both sides of the At-
lantic viewed the “common law™ procedural system as comprising the
writ or form of action, the jury, and the technical pleading require-
ments that attempted to reduce cases to a single issue. This system be-
canie Figid ‘and rarefied.®® Due to the countless pleading rules, g party
could easily lose on technical grounds®? Lawyers had to analogize to
known writs and use “fictions” because of the rigidity of some forms of
action.®® Lawyers also found other ways around the common law rigid-
ities, such as asserting the commnon count and general denials, which
made a mockery of the common law’s attempt to define, classify, and
clarify.®®

The common law procedural system, nonetheless, had its virtues.
The formality and confining nature of the writs and pleading rules per-
mitted judges, who were ceniralized in London, to attempt (and often
to succeed) in forging a consistent, rational body of law, which provided
lawyers with analytical cubbyholes*® The common law system, fur-
thermore, permitted increased participation by the lay community, If
the pleading resulted in the need for a factual determination, it could be
sent to the county where the parties resided. A judge from the Central
Court could easily carry the papers, reduced to a single issue, in his
satchel, and convene a jury at an “assize.”

The focusing of cases to a single issue also aided both judges and
lawyers in their effort to understand and apply the law, as well as
assisting lay jurors in resolving factual disputes. The use of known
writs, each with their own process, substance, and remedy, allowed the
integration of the ends sought and means used. The system presumably
achieved—or at least tried to achieve—some degree of predictability
about what legal consequences citizens could expect to flow from their
conduct. Comparing the traditional common law system to that of his
own day, Maitland (1850-1906) commented on the common law’s at-
tempt to control discretion: “Now-a-days all is regulated by general

8¢ Spe ‘1. PLUCKNETT, Supra note 24, at 410

37 See J. Counp, J. FRIEDENTHAL & A. MILLER, supra note 5, at 331; G. Rex-
BAR, supra note 32, at 225-31. On the number and subtlety of writs, see 1 F. PoLrack
& F. MarTLAND, THE HISTORY oF ENGLISH Law 564-67 (2d ed., reissued 1968).

* See, e.g, C. REMBAR, supra note 32, at 224,

* Sez J. Counn, J. FRIEDENTHAL & A. MILLER, supra note 5, at 338-39; ¥
MATTLAND, supra note 29, at 300-01; S. MirsomM, supra note 24, at 247-52; G, Rex-
BAR, supra note 32, at 207-12; Bowen, Progress in the Administration of Justice Dur-
ing the Victorian Period, in 1 SeLEcT ESSAYS IN ANGLO-AMERICAN LEGAL HISTORY
516, 520-21 (1907).

4% For an example of the relationship of writs and common law pleading to the
deyelopment of the legal profession, see S. MiLsom, supra note 24, at 28-42; T.
PLUCENETT, supra note 24, at 216-17.
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rules with a wide discretion left in the Court. In the Middle Ages dis-
cretion is entirely excluded; all is to be fixed by iron rules.”#

B. Eyuity Procedure

By the early sixteenth century it was apparent that the common
law system was accompanied by a substantially different one called eq-
uity. Equity was administered by the Chancellor, as distinguished from
the three central common law courts with their common law judges**
The contemporary English historian, Milsom, explains that one cannot
find the precise beginning of the Equity Court, for, in a sense, it had
been there all along.*® As previously noted, although the writs had
started as individualized commands from the Chancellor, by the four-
teenth century several of the writs had become routinized.** Grievants,
however, continued to petition the Chancellor for assistance in unusual
circumstances, such as where the petitioner was aged or ill, or his ad-
versary particularly influential*® Whereas the writ and single issue
coramon law system forced disputes into narrow cubbyholes, these peti-
tions to the Chancellor tended to tell more of the story behind a dis-
pute. Bills in equity were written to persuade the Chancellor to relieve
the petitioner from an alleged injustice that would result from rigorous
application of the common law.*® The bill in equity became the proce-
dural vehicle for the exceptional case. The main staples of Chancery
jurisdiction becarne the broader and deeper reality behind appearances,
and the subtleties forbidden by the formalized writ, such as fraud, mis-
take, and fiduciary relationships.”

The Equity Court became known as the Court of Conscience.
Like ecclesiastical courts, it operated directly on the defendant’s con-

1 F, MAITLAND, supire note 29, at 298,

# Around 1523, Christopher St. Germain explored the relationship of equity to
the common law system in Dialogues Between a Doctor of Divinity and a Student of
the Commen Law. For a discussion of this work and its impact, see 8, Mitsow, supira
note 24, at 79-83; T. PLUCKNETT, supra note 24, at 279-80.

* See 8. M1LsoM, supra note 24, at 74-87.

“ Sge supra notes 25-27 and acwmpanying text.

4 Sez F. MATTLAND, supra note 29, at 4-5; S. Mi1isos, supra note 24, at 7475,
7.

8 Seg F, MAITLAND, supra note 29, at 4-5; 8, MiLsoM, supre note 24, at 74-79;
T. PLUCKNETT, supra note 24, at 683-89.

¥ Sez F. MATTLAND, supra note 29, at 7-8. Maitland illustrates equity jurisdic-
tion with “an old rhyme™: * “These three give place in court of consclence/Fraud, acd-
dent, and breach of confidence.’  Id. at7. The idea that more formal legal rules should
be accompanied by a more discretionary approach in order to prevent injustice was not
new. On the Jewish notion of justice and mercy, sce 10 ENcYCLOPEADIA JUDAICA 476,
476-77 (1977). On the Greek notion of episikeis, connoting “clemency, leniency, indul-
genee, or forgiveness,” see G. McDawsLL, supra note 9, at 15.
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science.*® This had far-reaching repercussions. In a common law suit,
the self-interest of the parties was thought too great to permit them to
testify,*® The Chancellor, however, compelled the defendant personally
to come before him to answer under oath each sentence of the peti-

tioner’s bill. There were also questions attached. This was a-precursor -

to modern pretrial discovery.®® Equity did not take testimony in open
court, but relied on documents, such as the defendant’s answers to
questions.™

As the defendant was before the Chancellor to have his conscience
searched, the Chancellor could order him personally to perform or not
perform a specific act.® Such authority was necessary to enforce a
trust. If the defendant was found to be holding land in trust for an-
other, he could be compelled to give the use and profit of the property
to.the beneficiary.5® The ability to fashion specific relief, both to undo
past wrongs and to regulate future conduct, also distinguished equity
from the law courts, which in most instances awarded only money
damages.™
A The Chancellors were usually bishops, and so the term “con-
science” again became associated with equity.”™® Notwithstanding the
writs and the common law that developed around the writs, the Chan-
cellor was expected to consider all of the circurnstances and interests of
all affected parties. He consequently was also to consider the larger
moral issues and questions of fairness.*® The equity system did not re-
volve around the search for a single issue. Multiple parties could, and
often had to, be joined.®” There was now a considerably larger litiga-

¥ Se¢ 5 W, HoLpswortH, A History oF THE CoMMon Law 216 (2nd ed.
1937); 8. MiLsou, supra note 24, at 81-82.

4* See T, PLUCKNETT, supra note 24, at 689,

5 See F. James, Jr. & G. Hazawp, Jr., Civih Procepure 171-72 (2d ed.
1977) [hereinafter F. James & G. Hazarp (2d)].

51 See id.; C. REMBAR, supra note 32, at 298; Bowen, supra note 39, at 524-25,

8 Sez 5. MiLsoM, supra note 24, at 81-82; T. PLUCKNETT, supre note 24, at
689. It is appropriate to use *he” for defendants because during this peried women
were usually treated as incompetent to be parties to a suit. See F. Jamss & G, Haz-
ARD (2d), supra note 50, at 415,

53 Se¢ C. REMBAR, Supra note 32, at 296.

5t Se¢e L. FriepMAN, A HISTORY OF AMERICAN Law 22 (1973); F. MArTLAND,
supra niotc 29, at 254-67; 8. MiLsow, supra note 24, at 81-82; Bowen, supra note 39,
at 517-18,

55 See T, PLUCKNETT, supra note 24, at 685-86, who wrote: “[Tlhe ecclesiastical
chancellors were certainly not common lawyers, and it must have been a perfectly natu-
ral instinct, then as now, for a bishop when faced by a conflict between law and
morals, to decide upon lines of morality rather than technical law,”

, 5 See 8. MiLsoM, supra note 24, at 79-81. Sixteenth century theorists recognized
“the appeal to the chancellor [as being] for the single [divine] justice, in circumstances
in which the human [common law] machinery was going to fail.” Id. at 80,

7 See Bowen, supra note 39, at 516, 523-31 (“[I]t was a necessary maxim of the
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tion package. This less individualized justice demanded and resulted in
more discretionary power lodged in a single Chancellor, who re«
solved—often in a most leisurely manner-—issues both of law and
fact® The lay jury was normally excluded.® .

By the sixteenth century, the development of common law juris-
prudence thus reflected a very different legal consciousness from equity.
Common law was the more confining, rigid, and predictable system;
equity was more flexible, discretionary, and individualized. Just as the
common law procedural rules and the growth of common law rights
were related, so too were the wide-open equity procedures related to
the scope of the Chancellor’s discretion and his ability to create new
legal principles. In equity, the Chamncellor was required to look at more
parties, issues, documents, and potential remedies, but he was less
bound by precedent and was permitted to determine both questions of
facts and law.% The equity approach distinctly differed from the writ-
dominated system. Judges were given more power by being released
from confinement to a single writ, a single form of action, and a single
issue, mor by being as bound by precedent; and they did not share
power with Iay juries.®

In assessing the place of equity practice in the overall legal system,
it is critical to realize the extent to which the common law system oper-
ated as a brake. One could not turn to equity if there was an adequate
remedy -at law.®? Equity grew interstitially, to fill in the gaps of sub-
stantive common law (such as the absence of law relating to trusts) and
to provide a broader array of remedies—specific performance, injunc-
tions, and accountings. Equity thus provided a “gloss” or “appendix”
to the more structured common law.® An expansive equity practice de-
veloped as a necessary companion to common law.®

Court of Chancery that all parties interested in the result must be parties to the suit.”).

8 See 8. MILSOM, supra note 24, at 82-83 (It is a regular institution, but not
applying rules; rather it is using its discretion to disturb their effect.”),

The length of equitable proceedings was notorious. This aspect of equitable pro-
ceedings has been attributed to the court’s desire to effect complete rather than merely
substantial justice, as well as the self-interest of Chancery officials whe profited from
lengt?y suits, S2¢ 1 W. HoLpsworTH, A HisTory OF ENcLIsH LAw 373.74 (3rd ed.
1944).

8 See S, Conn, supra note 30, at 1.

8 See (. REMBAR, supra note 32, at 275.

8 For summaries of the different approaches of law and equity, see L. Frien-
MAN, supra note 54, at 21-23; F, James & G. Hazarp (3rd), supra note 31, at 11-14;
8. MusoM, supra note 24, at 74.83.

83 Sez R. HucHes, HANDBOOK OF JURISDICTION AND PROCEDURE v UNITED
Srates Courts 418-20 (2d ed. 1913).

& See F. MATTLAND, supra note 29, at 18-19.

# On octasion, 2 new equity rule would become part of the law applied in the
common law courts. Se¢ F, James & G. Hazarp (3d), supra note 31, at 16; T.
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The disparities between law and equity were not always stark.
Not all common law declarations were incisive, and common law
pleading did not always isolate tidy issues; sometimes there was joinder
of parties or issues. Conversely, equity often developed its own formal
rules of both substance and process.®® It is true, however, that when
looked at as a whole, the common law writ/single issue system took
seriously the importance of defining the case; integrating forms of ac-
tion with procedure and remedy; confining the size of disputes; and
articulating the legal and factual issues. In short, a goal of the common
law was predictability by identifying fact patterns that would have
clearly articulated consequences.

This Article will explore flaws in equity and law when we ex-
amine the evolution of procedure in America. It is important to note
here, however, that from the beginning, equity’s expansiveness led to
larger cases—and, consequently, more parties, issues, and documents,
more costs, and longer delays—than were custornary with common law
practice.®® This is not to minimize the problems associated with com-~
mon law practice, or the need for a more flexible counterpart to the
common law. The point is that a less structured multiparty, multi-issue
practice has always had significant burdens.®’

PLUCKNETT, supra note 24, at 689,

 For examples of permissible joinder of parties and forms of action at common
law, see F. JaMis & G. Hazarp (2d), supra note 50, at 452-54, 463-64. Much of the
writing of the legal realists emphasized the discretion inherent in all judging and dis-
pute resolution. See, £.2., the Chapters on “Rule-Skepticism,” “Fact-Skepticism,” and
“The Prediction of Decisions” in W. RuamsLe, AMerican LecaL Reavrism: SKEPTI-
cisM, REFORM AND THE JUDICIAL ProcEss 48-182 (1968) (examining the realist
movement’s revolt against classical jurisprudence). See infra note 131 (on how equity
practice became complicated).

& Seq, 2.z, 1 W. HOLDSWORTH, supra note 58, at 425-28; C. REMBAR, supra
note 32, at 298-303; R. Warrsr aNp M. Warxer, T Encrisy LEGAL SYStEM 31
(3rd ed. 1972); Bowen, supra note 39, at 524-27, One covumentator has noted that
some of the problem in equity

no doubt, was due to a defect which equity never cured—the theory that
Chancery was a one-man court, which soon came to mean that a single
Chancellor was unable to keep up with the business of the court, Not until
1913 do we find the appointment of a Vice-Chancellor.

'T. PLUCKNETT, Supira note 24, at 689 (footnote omitted). For complaints about equity
in America, see infrs notes 90-106 and accompanying text. .

" Equity also became associated with monarchy and nondemocratic principles,
hecause of its inherent discretion, rejection of the lay jury, and dashes with Parliament
and the law courts, See F. James & G. Hazaro (3d), supre note 31, at 14-16, See
generally Dawson, Coke and Ellesmere Disinterred: The Attack on the Chancery in
1616, 36 IrL. L. Rev. 127 (1941) (exploring the power skuggle hetween the courts of
common law and equity in the 17th century).
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G. The Equity-Dominated Federal Rules of Civil Procedure

In the twentieth century, Federal Rules proponents emphasized
that they were not suggesting new procedures. They rather insisted that
they were just combining the best and most enlightened rules adopted
elsewhere.®® For the most part the proponents were right, but their ar-
gument ignores the implications of their choices regarding what the
“best” rules were. The underlying philosophy of, and procedural
choices embodied in, the Federal Rules were almost universally drawn
from equity rather than common law.®® The expansive and flexible as-
pects of equity are all implicit in the Federal Rules. Before the Rules,
equity procedure and jurisprudence historically had applied to only a
small percentage of the totality of litigation.”® Thus the drafters made
an enormous change: in effect the tail of historic adjudication was now
wagging the dog. Moreover, the Federal Rules went beyond equity’s
flexibility and permissiveness in pleading, joinder, and discovery.”™

.

% See, o, AMERICAN BAR AssocraTioN, FeperaL Rures oF Crvit Proce-
pURE (B. Hammond ed. 1939) (proteedings of the Institute on the Federal Rules of
Civil Procedure and the Symposium on the Federal Rules of Civil Procedure). For a
description of the sources of various rules, see Hearings on the Rules of Ctuil Proce-
dure for the District Courts of the United States: Hearings Before the House Comm,
on the Judiciary, 75th Cong., 3d Sess. 4 (1938) [hercinafter 1938 House Hearings]
(statement of Homer Cummings, U.S. Attorney General); AMERICAN BAr Assocta-
TION, supra, at 28, 32 (statement of Edgar B. Tolman, member of the drafting com-
mittees); #d. at 45, 51, 54-55, 57, 58, 66 (statement of Charles E. Clark, Dean of Yale
Law School).

% See 1938 House Hearings, supra note 68, at 73 (statement of Edgar B. Tol-
man); P. CarriNgToN & B, Bancock, Crvit Procenure 19, 20 (2d ed. 1977); 4 C.
WricHT & A, MULER, supre note 1, § 1008; Clark & Moore, A New Federal Civil
Procedure I: The Background, 44 Yate L.J. 387, 434-35 (1935) [hereinafter Clark &
Moore 1}; Holtzoff, Origin and Sowrces of the Federal Rules of Civil Procedure, 30
N.Y.U. L. Rev. 1057, 1058 (1955).

7 See Arnold, A Historical Inquiry Into the Right to Trial By Jury in Complex
Civil Litigation, 128 U. Pa, L. Rev. 829, 83238 (1982).

# Compare Rule 25 (Bill of Complaint—Contents) of the Federal Equity Rules
of 1912 in J. Horxins, Tae New FeperaL Equiry Rures (1913) [hereinafter Fep,
Eg. R] (xequiring, inter alia, “ultimate facts”) with Fep. R. Crv. P. 8(a)(2) (General
Rules of Pleading: Claims for Relief); compare FEn. EQ. R. 26 (Joinder of Causes of
Action) (requiring that joined causes of action be “cognizable in equity,” and that
“when there is more than one plaintiff, the causes of action joined must be
joint . . . ) with Fep. R. Giv. P, 18(z) (Joinder of Claims and Remedies: Joinder of
Claims) and 20(z) (Permissive Joinder of Parties: Permissive Joinder); compare Fep.
EQ. R, 47 (Depositions—To Be Taken in Exceptional Instances) (permitting oral dep-
ositions only “upon application of either party, when allowed by statute, or for good
and exceptional cause . . . ") with Fep. R, Civ. P. 30(a) (Depositions Upon Oral
Eaxamination: When Depositions May he Taken); and compare Fen. EQ. R, 58 (Dis~
covery--Interrogatories—Inspection and Production of Documents—Admission of Exe-
cution or Genuineness) (limiting interrogatories to “facts and documents material to the
support or defense of the cause”) with Fep, R, Crv. P. 26(b)(1) (General Proyisions
Governing Discovery: Discovery Scope and Limits in General).
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The purpose of this Article is not to show the derivation of each
Federal Rule, The drafters of the Rules, treatises, and articles have
already done this.”* This Article, however, will establish how different
people and various historical currents ultimately joined together in a
historic surge in the direction of an equity mentality. The result is
played out in the Federal Rules in a number of different but interre-
lated ways: ease of pleading;*® broad joinder;™ expansive discovery;™
greater judicial power and discretion;?® flexible remedies;”” latitude for

72 They show the extensive borrowings from equity, particularly from the Federal
Equity Rules of 1912, supra note 71. Ses, eg., Apvisory CoMMITTEE ON RULES OF
Civi. Procenurg, NOTES TO THE RULES oF Crvit, PROCEDURE FOR THE DisTRICT
CourTs oF THE UNITED STATES app. at 83, 84 table 1 (March 1938} (showing “Eq-
uity Rules to which references are made in the notes to the Federal Rules of Civil
Procedure”); G, WricHT & A, MILLER, supra note 1 (providing a rule by rule discus-
sion); Holtzoff, supra note 69, at 1058,

7 Ses, ., FED, R, Crv. P. 2 (One Form of Action), 8(a), {¢), (¢) (General Rules
of Pleading: Claims for Relief, Affirmative Defenses, Pleading to be Concise and Di~
rect; Consistency), 11 (Signing of Pleadings, Motions, and Other Papers; Sanctions), 15
(Amended and Supplemental Pleadings). For a comparison to previous American pro-
cedure, see infra text accompanying notes 93-97, 143-49. For a criticism of the leniency
in pleading, see McCaskill, The Modern Philosophy of Pleading: A Dialogue Outside
the Shades, 38 AB.A. J. 123, 124-25 (1952) [hereinafter McCaskill, Philosophy of
Pleading]. ‘ .

* Ses, e, FEp. R. Civ. P. 13 (Counterclaim and Cross-Claim), 14 (Third-
Party Practice), 15 (Amended and Supplemental Pleadings), 18 (Joinder of Claims and
Remedies), 19 (Joinder of Persons Needed for Just Adjudication), 20 (Permissive Join-
der of Parties), 22 (Interpleader), 23 (Class Actions), 24 (Intervention), 25 (Substitu-
tion of Parties), 42 (Consolidation; Separate Trials). For comparative code provisions,
see infra text accompanying notes 150-51,

% See Fep, R. C1v. P. 26-37 (Deposition§ and Discovery). For contemporary dis- -

covery problems, see supra note 7. For comparative code provisions, see infra text
accompanying notes 152-57.

% QOne lawyer complains: “It has become increasingly clear that if one can but
find him, there is a federal judge anywhere whoe will order nearly anything” Publius,
Let's Kill AN the Lawyers, WASHINGTONIAN, Mar. 1981, at 67. For comments on the
enlarged, amorphous, and multi-issued nature of lawsuits and the vast amount of law
available to lawyers and judges, see discussions in THE PounD CONFERENGE, supra
note 6, Examples of Federal Rules of Civil Procedure that lend themselves to, or spedif-
ically provide for, judicial discretion include: 1, 8(a), (), 11, 12(e), 13, 14, 15, 15,
19(b), 20, 23, 26(b)(1), (c), (d), 35(a), 37(2)(4), (b)(2), 39(h), 41(a)(2), 42(=), (b), 49,
50(a), (b), 53(b), 54(b), 54(c), 55(c), 56(c), 59(a)(1), 50(b)(1), 60(b)(6), 61, 62(b),
65(c). I have used current numbers, but for the most part, they are identical or similar
to the 1938 rules. The case law rarely has provided more predictability or better de-
fined standards than the rules, as is demonstrated by looking up the aforementioned
rules in J. Moore, Moore's FEDERAL PRACTICE (2nd ed. 1984), or C. WricHT &
A, MiLier, supra note 1. One usually finds in these treatises a wide range of cases
offering a baffling array of interpretations that usually provide no more certainty than
the vague rule itself. On case management, see suprz note 17.

W See Chayes, supra note 20, at 1292-96; Oakes, "A Plague of Lauyers?’; Law
and the Public Interest, 2 Vr, L. Rev, 7, 12-15 (1977).
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lawyers;*® control over juries;”® reliance on professional experts;® reli-
ance on documentation;® and disengagement of substance, procedure,
and remedy.®® This combination of procedural factors contributes to a
procedural system and view of the law that markedly differs from ei-

8 ‘Americans increasingly define as legal problems many forms of hurts and
distresses they once would have accepted as endemic to an imperfect world or at all
events as the responsibility of institutions other than courts.) ” Goldstein, A Dramatic
Rise in Lawsuits and Costs Coneerns Bar, N.Y. Times, May 18, 1977, at Al col. 3,
B9, col. 1 {quoting Professor Maurice Rosenberg, a Golumbia University law profes-
sory; see also J. LIERERMAN, THE Limigious Sociery 18 (1981) (noting the role of
attorneys in fostering litigation); Carpenter, The Pampered Poodle and Other Trivia,
6 Lrrication 3 (Summer 1980) (discussing the enormous magnitude of trivial litiga-
tion); Taylor, sugra note 12 (stating that lawyers find ways to keep each other husy
based on thelr training to find potential conflicts in the simplest of relationships). At
least one commentator, however, has cautioned about claims of litigiousness. Sez Ga-
lanter, supra note 12, at 36-69,

7 Litigants must now claim the right to a jury trial at an earlier stage of the
litigation than had been the norm. Se¢ Fep. R, Crv. P, 38(b) (Jury Trial of Right;
Demand). For the more jury-protective provision of the Field Code, see 1848 N.Y,
Laws, ch. 379, § 221 [hereinafter 1848 Copg]; see elso Fep. R. Cv. P. 50(2), (b)
(Motion for a Direct Verdict and Judgment Notwithstanding the Verdict), 56 (Sum-
mary Judgment). On previous constitutional doubts as to directed verdict and judgment
n.o.v., see Galloway v. United States, 319 U.S, 372, 396-411 (1943) (Black, J., dissent-
ing); Slocum v, New York Life Ins. Co, 228 U.S, 364, 376-400 (1913). Cases such as
Galloway, which stated that the practice of granting a directed verdict was approved
explicitly in the Federal Rules of Civil Procedure, seg 319 U.S, at 389, were considered
by some as making inroads on the quality of the right to a jury trial, notwithstanding
the language in the Enabling Act (curvently codified at 28 U.S.C. § 2072 (1982)) that
the rules should not *“abridge, enlarge or modify any substantive right and shall pre.
serve the right of trial by jury as at common law and as declared by the Seventh
Amendment to the Constitution.” A

It is true that some cases under the Federal Rules are jury-protective, See, ez,
Ross v. Bernhard, 396 U.8. 531 (1970); Dairy Queen, Inc. v. Woed, 369 U.S. 469
(1962); Beacon Theatres, Inc., v. Westover, 359 T.S. 500 (1959). These cases do not
alter the essential point, however, that the major thrust of the Federal rules is pro-
Jjudge rather than anti-jury. See infre text accompanying notes 512-13.

8 For example, under the Enabling Act of 1934, the Supreme Court and the
Advisory Committee, rather than Congress or state legislatures, formulated the proce-
dural rules. Those rules empowered judges at the expense of juries. The rules facili-
tated the role of courts to deal with larger societal problems, perhaps making it easler
for other branches to refrain from resolving those issues. Seg, e.g,, Ghayes, supra note
20, at 1288-1302; Qakes, supra note 77, at 8-10. Public policy cases, as well as per-
sonal injury and commercial cases, in turn increasingly relied on experts to ald the
court, both because lawyers prepared and presented the cases, and because experts were
widely utilized as witnesses,

81 See Pope, Rule 34: Conirolling the Paper Avalanche, 7 LrricaTion 28, 28-29
(Spring 1981); Sherman & Kinnard, supra note 7, at 246; Those #¥X/ 1! Lauwyers,
Tmue, April 10, 1978, at 58-59, Again borrowing from equity, there has been a de-
crease on the importance of oral testimony in open court and of the trial itself, with
profound inflience on the quality and meaning of dispute resolution, and on the nature
of trial advocacy. See Carrington, Ceremony and Realism: Demise of Appellate Proce-
dure, 66 AB.A. J. 860 (July 1980); Stanley, President’s Page, 62 AB.A, J. 1375,
1375 (1976); infra text accompanying notes 445-48.

82 See infra text accompanying notes 110-21, 214-15, 381-82.
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ther a combined common law and equity system or the nineteenth cen-
tury procedural code system.®® The normis and attitudes borrowed from
equity define our current legal landscape: expansion of legal theories,
law suits, and, consequently, litigation departments; enormous litigation
‘costs; enlaiged judicial discretion; and decreased jury power.

Before discussing how the shift to an equity-type jurisprudence
came about, it is important to issue four warnings. First, I am not ar-
guing that before the Federal Rules there had been no movement to-
ward equity. To the contrary, the Field Code of 1848 took some steps
in that direction, and there were subsequent experiments in Iiberalized
pleading, joinder and discovery.®* What I am saying is that the Federal
Rules were revolutionary in their approach and impact because they
borrowed so much from equity and rejected so many of the restraining
and narrowing features of historic common law procedure. It was the
synergistic effect of consistently and repeatedly choosing the most wide-
open solutions that was so critical for the evolution to what exists
today. :

Second, I am not saying that the Federal Rules are solely respon-
sible for shaping the contours of modern civil litigation. Factors such as
citizen awareness of rights, size and scope of government, and individ-
ual and societal expectations for the good and protected life should also
be considered.®® Causes and effects here, as with other historical ques-
tions, are virtually impossible to disentangle. So far as I can determine,
-the Federal Rules and the Enabling Act are simultaneously an effect,
cause, reflection, and symbol of our legal system, which is in turn an
effect, cause, reflection, and symbol of the country’s social-economic-
political structure. It cannot be denied, however, that the Federal Rules
facilitated other factors that pushed in the same expansive, unhounded
direction.®®

Third, to criticize a system in which equity procedure has swal-
lowed the law is not to criticize historic equity or those atiributes of
modern practice that utilize equity procedure. This is not an attack on

8 See Schaefer, Is the Adversary System Working in Optimal Fashion?, in THE
Pounp CONFERENCE, supra note 6, at 171, 186 (“The 1906 lawyer would not recog-
nize civil procedure as it exists today, with relaxed pleading standards, liberal joinder
of parties and causes of action, alternative pleadings, discovery, and summary and de-
daratory judgments.™). A

8 See G, RacLAND, Jr., Discovery Brrore Triar 17-18 (1932); infra text
accompanying notes 132-38, .

8 One should also consider the growth in legislation and regulation, iransactions
and their complesity, photocopying and data processing, nontangible property, and the
size of law firms, See supra text accompanying note 18.

8 See infra notes 355-58 and accompanying text (describing the impact of the
New Deal on the development of the Federal Rules),
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those aspects of Brown v. Board of Education®™ or other structural
cases that attempt to re-interpret constitutional rights in light of experi-
ence and évolving norms of what is humanitarian. I do criticize, how-
ever, the availability of equity practice for all cases, the failure to inte-
grate substance and process, and the failure to define, categorize, and
make rules after new rights are created. In other words, I question the
view of equity as the dominant or sole mode instead of as a companion
to a more defined system.

Fourth, I am not suggesting that we should return to common law
pleading or to the Field Gode. Nonetheless, there are aspects of com-~
mon law thought, pre-Federal Rules procedure, and legal formalism
that may continue to make sense and should inform our debate about
appropriate American civil procedure.®®
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TRADITIONAL EQUITY AND CONTEMPORARY
PROCEDURE
(Wrsa. LR J Vel 7%)

, Ao
Thomas Q. Main =3

{ill. THE PROCEDURAL MERGER OF LAW AND EQUITY

Beginning in the middle of the nineteenth century, a reform effort to
simplify legal procedurs originated in the State of New York™' The

reformers were frustrated with the practical and theoretical complexities
of parallel systems of law and equity”’™ Enticed by the rhetoric of
uniformity,” thase reformers sought to unify law and equity into a single
systern of codes™™ Such codes offered a simple set of uniform rules
better suited for the practical task of procedure to efficiently process the
more important issues of substantive law*"” One commentator described
the technicalities of common law pleading as “needless distinctions.
scholastic subtleties and dead forms which have disfigured and
encumbered our jurisprudence.”™"? The reform effort was successful, as
Section 62 of the new New York Code of Civil Procedure declared for
New York state courts:

The distinction behseen actions at law and suits in equity. and the
forms of all such actions and suits heretafore existing. are
abolished: and there shall be in this state, hereafier. but one form of
action. for the enforcement or protection of private rights and the
redress or prevenfion of prvate wrongs. which shall be
denominated a civil action.™”

Tha Field Code abolished the common law forms and merged law and
equity in a greatly simplified procedure™ Code reformers took great
pains to ernphasize that the new codes reorganized only the procedure of
low and equity.™' Accepting Blackstone’s view that substance and
procedure were conceptually distinet™ the Field Code took the
additional step of recagnizing the divisibility in fact of substance and
procedure: “Tha legislative mandate of the Commissioners was reform in
procedure—ot alteration of the substantive rules of equity or the
common law. =

The merged procedure of the codes borrowed heavily from equity
practice. ™ Much like the old bills in equity. the Field Code provided that
the pleadings should state the facts™ thus the codes. like equity, de-
emphasized the importance of framing an issue.™ The Code adopted for
all actions numerous equity practices and processes. including latitude in
the joinder of claims and parties.™" Further. echoing King James I's
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resoluion of the dispute between Bacon and Coke three centuries
prior™® any conflict between the substantive doctrines of law and equity

was to be resolved in favor of equity ™

The innovative codes praved papular elsewhers and were adopted in
maost states. The system inangurated by the New York Code of 1848 was
adopted promptly by Missouri and Massachusetts in 1849 and 1830,
respectively,™ In 1831, Califomia adopted a version of the Field Code,
and prior to the outbreak of the Civil War, lowa. Minnesota. Indiana.
Ohio, the Washington Territory. Nebraska, Wisconsin and Kansas
likewise enacted sirnilar procedural codes™ Within twenty-five years.
procedural codes had been adopted in a majority of the states and
territories.™ Additionally. the Field Code had at least some influence in
all states, as all states departed somewhat from the common law system
of pleading in response to the proliferation of the codes™ For example.
some of the states that did not mode! the codes nevertheless madified
their pleading rules by statutes. allowing the assertion of equirable
defenses in actions at law ™

Nevertheless, the reform effort that was remarkably successful in the
state courts initlally drew only skepticism from the federal cours. |
Although law and equity were administered on different “sides” of the

same federal courts.™ a commitment to-the formal separation of law and
equity was venerated and, arguably. constitutionally grounded. Justice
Grier emphasized the significance of the separatxon inan 18#8 opinion of
the Court:

This [dual] system, matured by the wisdom of ages. founded upon
principles of truth and sound reason. has been ruthlessly abolished
in many of our States. who have rashly substituted in s place the -
suggestions of sociologists, wha invest new codes and systems of
pleading to order. But this attempt to abolish all specles. and
establish a single genus. is found to be beyond the power of
legistative omnipatence. They cannot compel the human mind nat
to distinguish between things that differ. The distinction between
the different forms of actions for different wrongs. requiring
different remedies. les in the nature of things: It is absoluely
inseparable from the correct administration of justice in common
" law courts. ™"

Bolstered by constitutional references to systemis of law and of equin
" commentators long sustained the argument that *the Federal coutts
cannot adopt the blended system. nor can Congress change the present
Federal system because it is fixed by the Constitution of the United
States.™
However. the resolve for separate systems weakened as popular
confusion and dissent mushroomed. A primary source of the confusion
and dissent was federal procedure, which. both prior and subsequent to
state adoption of the procedural codes, followed state pracedure in law
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cases and a uniform federal procedure in equity cases,™ Thus, there was
2 uniform simplified procedure in equity for the federal courts
throughout the country. Yet in law cases the various federal eourts were
applying the procedure of the corresponding state court.

Federal equity practice was a model of simplicity and uniformity.
Somewhat paradoxically, federal procedure in equity cases was actually
a praduct of & certdin hostility toward equity among the early colonists. >
Conformity to state practice seams to have been demanded, but it became
necessary to follow the English equity procedure because a number of
the states adopted no equity procedure to which conformity could be
had ' The first set of Federal Equity Rules, promulgated by the
Supreme Court in 1822, contained thirty-thres very concise rules of
practice and procedure.®™ A few of the rules were mandatory,™ but most
generously accorded federal judges with broad discretionary authority, ™™
Moreover, after the extension of the doctrine of Swift v. Tyson™ to
equity cases in 1831, the federal courts enunciated their own views of the

prinelples of equity jurisprudenice. without réstiietion by the degisions of

a0

state courts,™ The Federal Equity Rules proved quite durable and were

substantially ravised only twice in the succeeding eentury—in 1242 and
in 1912, The latter revision was a comprehensive reform that modeled
many of the provisions of the Field Code. especially those dealing with
the joinder of parties.*® .

Meanwhile. the procedure in law cases was controlled by
congressional legislation requiring the federal courts to follow state
procedure “as near as may be,™" The Conformity Act was unpopular
and true conformity seemed largely unobtainable® Noting the success
of equity procedure,™ the American Bar Association blamed legislative
control of federal practice for the problem and proposed that the power to
promulgate federal rules of procedure for law cases be turned over to the
United States Supreme Court.™ After years of debate and struggle.™
Cangress passed a bill providing:

[Tlhat the Supreme Court of the United States shall have the power
to prescribe, by general rules, for the district courts of the United
States and for the courts of the District of Columbia, the forms of
process, writs. pleadings. and motions, and the practice and
procedure in civil actions at law

The legislation further provided that “[t]he court may at any time unite
the general rules prescribed by it for cases in equity with more in actions
at law as to secure one form of civil action and procedure for
both . ... However, the. Court did not rush to the task; an advisory
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committee was appointed the following year® Twa years thereafter, a
set of upiform rules was promulgated. eliminating the distinction
between procedures for cases in equity and in law.®' ~Under the new
rules the hideous Conformity Act [wa)s relegated to the limbo of old
unhappy. far off things.™** In his address to the American Law [nstitute
Chief Justice Hughes stated the objective of the new rules:

It is manifest that the goal we seek is a simplified practice which
will strip procedure of unnecessary forms, technicalities and
distinctions and permit the advance of causes to the decision of
their merits with a minimum of procedural encumbrances, It s also

~apparent that in seeking that end we should not be fettered by being
compelled to maintain the historc separation of the procedural
systems of law and equity ™

Carrying the torch lit by Blackstone 150 years earlier. the reformers
argued that procedure had a tendency to be obtrusive, and that it should
be restricted to its proper and subordinate role The Chief Justice
transmitted the Rules to Congress over the dissent of Justice Brandsis.
and in 1938 the new uniform Federal Rules of Civil Procedure went inta
effect™

The philosophy and procedures of equity heavily influenced the tenor
of the new Federa! Rules™* One general and generous sentence

applicable to all ty pes of cases established & fluid standard of pleading®'
Parties could plead altemative theorjes™' Plainiiffs were able to pursue
novel theories of relief.** Related and unrelated claims could be joined
in a single action.®® fudges could hear the counterclaims and cross-
claims of parties already joined in the filed action.®” As in equity. there
were numerous specialized devices through which judges could allow the
lawsuit to expand further in order to develop a more efficient litigation
unit—e.g.. impleaders™ interpleaders®™ interventions®™ and class

actions." Camplenzintfng the new pleading regime were new liberal
rules of discovery.™ and judges were vested with the authority to
“manage” the case through pretrial conferences™ and special masters.™

The Federal Rules reflected a philosophy that the discretion of

individual judges. rather than mandatory and prohibitory rules of
pracedure. could manage the scope and breadth and complexity aof
federal lawsuits better than rigid rules®? Indeed. Rude | articulated this

v
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very purpose: “[The Federal Rules] shall be construed and administered
to sacure the just. speedy. and inespensive determination of every
action. ™™ Commenting generally on the philosophy and durablliy of
discretionan, rules, Professor Carrington melhﬂunush recites: “Tight
will tear, Wide will wear.™

Like the Field Code. the reforms were directad exclusively ta the
procedural problem: the 1934 enabling fegislation provided that “said
rules shall neither abridge, enlarge nor modiy the substantive rights of
any Higant,™™ The Supreme Court later confirmed that <[t]he Rules
have not abrogated the distinction between equitable and legal remedies.
Only the pracedural distinctions have been abolished,™ The
fundamental substantive characteristics that distinguished the regimes ol
law and equity remained intact™ Again, in the event of any substantive
conflict between law and equity. the lalter was to prevail. ™'

Many states. in tum. modeled the federal rules for their stale cour
procedures. In 1960, in the first comprehensive survey of state adoption
of the Federal Rules, Professor Charles Alan Wright concluded that. afier
mwenty years of operating under the Federal Rules. state procedural
systams were approximately evenly divided among procedural systems
modeled on the Federal Rules. the common law and the Fisld Code™
Decades later. Professor John QOakley detailed “the pervasive influence of
the Federal Rules on at feast some part of every state’s civil
procedure. "
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The Supreme Court's Regulation
of Civil Procedure: Lessons From
Administrative Law

Lumen N.Mulligan Y LA L. Pew o €9 (2ot

Glen Staszewski

The rulemaking era began when Congress empo-
wered the Court to promulgate the Rules of Civil Procedure in 1934 with the
passage of the Rules Enabling Act*® Although the 1934 Act did not specify
the use of committees, in 1933 the Court appointed 2 fourtean-pewson Advisory
Committee—which did not adhere to the notce-and-comment procedures cur-
rently cequired of the Advisory Committee™—to do the research and drafting
wark for the creation of the origine Federal Rules of Civil Procedure.® Under

~ this frst incamation of the rulemaking process, the Court directly reviewed the
wark of the Advisory Commitree and, if satishied, reported the promulgated Rules
to Congress,” which could overnule iny of the rules by exerdising the legidadve veto
built into the 1934 Act during the specified “report-and-wair perivd™ Although
the Court often deferred to the Advisory Committee’s prposals dusing this early
periad,* it did on oceasion exercise its authority to revise Advisory Commireee
propusals prior tu submission to Congress. ™ At least once, the Court exarcised
its rulemaking authority directly in amending a Rule of Cviminal Procedure,
bypassing the Advisory Commiree erutirely®
The rulernaking process become more reticulared in 1938 when Congres,
created the Judicial Conference of the United States, which tuok over the direct
supendsion of the Advisory Combmirzee from the Court? This new stucture
restdted in decreased inpur inta the ndemaking process by the Justices™ Indeed,
during this period, the Court unfailingly prormulgated Rules cecommended o by
the Judidial Conference, leading Justices and commentators to deseribe the Courty
role n rulemaking as one of being 1* mere wonduit’ for the work of others.™
By the Lie 19705, observers ofthe nilemaking process, including Chief Justice
Burger,™ leveled charges ar every step in the provess. They argued that Congress's
review of the Rules was flawed.™ They similurly argued thar the Court was not

an appropriate entity to promulgare Rules* Commentarors chastised the com-
mitree siructure @ scting beyond the bounds of the Rules Enabling Act™ and
for being unrepresentative and elosed to public input™ The judiciay sought to
correct many of these faules withour new legislation by comrissioning a Feder
Judicial Center smudy, which, upon cornpletion, suggested several amendrments 1

the rulemaking process.™ :

These changes, however, did not satisty Congress, which passed significant
rulemaking reforms in 1988 While retaining the Judicial Confersnce’s role in
the nulemaking provess, the 1988 Act codified the role of the rulemaking vom-
mitwees for the fist Hme. Tt mandared the existence of the Standing Commitres
on Rules of Practice and Procedure, which the Judicial Conference had previvusly
established at its discretion, and chaged the Standing Committee with reviewing
the propusals of other duly appointed commitiees and making recommendations
to the Judichal Conference™ The 1988 Act also formalized the Judidial Confernce's
practice of deploying area-specific sdvisory committees® Fence, the Court can
only prumulgate Rules that have been vered by the ares-spedific advisory com-
miteees, the Standing Committee, and the Judicial Conference. ’

The 1988 Act also Increased represenmtion and public participation in the
rulemaking process. The Act mandutes that the various advisory committees
include praciitioners, trial judges, and appellate judges™ Congress also mandated
greater wransparency and public input. The Act thus cequires the Judicid Conference
to publish its procedures for amendrrg'z nd adoption of rules® It further re-
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quires that the Advisory and Standing Coramittees canduct open and publicly
“noticed meetings, record the minutes, and make those minutes publicly availa-
blet” Additionally, the 1988 Act codified the longstanding practice of the Ad-
visory Comumittee to attach offidal drafters' notes to Rule proposals.®* Finally,
the 1988 Act increased the length of the report-and-wait penod to Congress. The
period now stands at a minimum of seven months &

Thus, the current rulemaking process comprises seven steps®® Fiwst, the
Administrative Office of the United States Cousts collects recommendations for
new Rules or amendments from the public, practifioners, and judges” These
suggestions are forwarded to the appropriate Advisory Committee’s reporter™ (a
law professor assigned to each advisory committee to set the agenda and do the
initial drafting of rule revisions and explanatory nates™), who makes an initial
recommendation for action to the Advisory Committee, Second, to go forward
with a Rules revision, the Advisory Commirtee must submir the proposed revi-
sion and explanatory niote, and any dissenting views, to the Standing Commitzee
in order to obiain permission to advarice to the publication and comment period. ™
Third, the Advisory Committee publishes the propased revision widely, receives
- public comment, and holds public hearings.™ At the conclusion of the norice-
and-comment period, the Advisory Committee’s reporter summarizes the resuks
of the public input and presents them to the Advisory Cornmittee ™ If the Ad-
visory Comumittee finds that no substantial changes to the revision are called for,
it transmits the revision and aceompanying notes and reporis to the Standing
Commirree.™ If the Advisory Committee makes substantial changes to the
proposed revision, it must go through another public natice-and-comment perind.™
Fourth, the Standing Cormmittee reviews the proposed revision.™ Ifit makes sub-
stantial c:hanges ta the proposed revision, the Stunding Commitrze returns the
proposed revision to the Advisory Committee™ If the Standing Committee
does not make substantal changes, it sends the proposed revision to the Judicial
Conference.” Fi 1fth the Judicial Conference considers propased revisions each
September, sending approved revisions to the Court or rejected pmposa!s back
to the Standing Comumitree™ Sixth, the Court takes the proposed revisions under
advisement from Seprember to May 1 of the fallowing year, ar which time it must
transmiit to Congress those Rules it seeks to promulgate® Seventh, under the
current law, Congress's report-and-wait period runs another seven months fom
May 1 to December 1, at which time onaltered revisions ro the Rules becorne low.?
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SUFPREME COURT OF THE UNTIED STATES

No. D0-1853

AR08 SWIERKIEWICZ, PETTIIONER v,
SORFMA N, A.

O WEIT OF CERTIORAR! T0 THE UNITED STATEY COURT OF
AFPRATS FOR THE IRCOND CIRGUIT

[February 26, 20021

JusTioE THOMAS delivered the upinfon of the Court,

Thiz tase pressnts the guestion whethsr & comgilaint in
an employment; discrimination Iawsudt must contain spe-
cific facts establishing a prima facls vage of discrimination
under the frameworlk set forkh by this Cowet m MeDomrell
Doweglas Corp. v Green, 411 T.B. 7192 (i978). 'Wa hold thet
an employment discbmination complaint need not incdhde
such facty and instead, must contain ooy “2 shork and plain
statement of the clafm showing that the pleader is entitkd
tarelief” Fad. Ruls Civ, Proc. 8(=)(E).

I
Pelitioner Akps Swisddiewics is & native of Hungazy,
who at the time of his compleint was 63 years old! In
April 1989, petitionsy began working for respondent
Serema N.A., & reinswance wmpany headguartered in
New York and principidlly owned end conitrolled by a

1 Baeauss wa roviesy hers A decislon pranting raspendeat’s mabion in
Jieming, we mush acrept as twe 20 of tha fackual allagetinns contained
in the complaint, Sea, eg., Leothermon v Torront County Norbics
IntelRgener ond Caordinetion Unit, BDTU. 8. 163, 154 (1993},
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French parent corporation. Pehitioner was initially em-
ployed in the position of renior vice president and chief
underwriting officer (GU0), Nezrly six years later, Fren.
cais M. Chavel, respondsnt’s Chief Exeentive Officer,
dernnted petitioner to & marketing and services position
and transferrad tha bulk of his undereriting responshili-
ties to MNichdlas Papadopoulo, 1 82-year-old whe, ks Mr.
Chave), is = French naliomzl. Ahaut a year later, Mr.
Chavel stated that he wanted to “energize" the nnder-
writing department and appointed Mr. Papsdopoulo as
U0, Febtonar caims that My, Papadopouls had only
one yeax of mierwriting sxpedence at the time hawag
promoted, and therefore was lesz experienced and less
qualified to be CUQ than he, sinee atthat point he hed 26
yaars of expsrience in tha surance indusiry.’

Following his demotion, petitoner contends that he
“wrag isolated by Mr. Chavel ., . extludad Fom business
dacisions and meelngs. 4nd. -demiad-the -opporbunily- to
reach his frue potentizl 2 SOREMA" App. 26. Petitionsr
unsnccessfully attempted io”meet with Mr. Chavel to
discuss his disconfent. Finally, in April 1897, petitionsr

sent 8 roernn to Mr. Chavel outlining his grisvances and ~

requesting a saverance packsges. Two weeks later, raspon-
dent's gensral connsel presented petiioner with two op
tions: He could elther resign without n sevezance package
or he dizmissed. Mr. Chavel Hred petitioner after be
refused fo resizn.

Petitioner fled a lawselt slleging that he had heen
terminated] on arcount of hs nationsl origin 4u vidlation. of
Title VII of the Civil Rights Act of 1364, 78 Stat. 253, as
amanded, 42 T8, C. §2000e ef seg. (1594 ed. and Supp.
V), znd oo account.of his ags In violabon of the Age Dis.
erimination In Bmplnyment Ack of 1967 (ADEA), B1 Stat.
B02, as amended, 29 U, 8. C. §621 e sep. {1994 ed. and
Supp. V). App. 28. The United States District Courd for
the Southern District of New York dismissed petitioner's
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complaint hecaase i found that he "hald} not adequately
glleged a prima facie casm, in that he hald] not adequakly
alleged chroumstasces that sppert an inference of dis-
eriminaton” Id., ak 42, The Tinited States Court of Ap-
pedls for the Becond Cirnit affirmad the dismissal, xely-
ing on its seitled precedent, which requires a plaintiffin
an employmant &ism;iminaﬁon corpladnd to allega facty
copstitubing & prima fads pase of dlacrimination wnder the
framework set forth by this Court in McDonne?l Douglas,
supro, et BOZ, Ses, ez, Torshis v Riesa Organtzotion, 211
F. 84 80, 8586, 88 {CA2 2000); Austin v. Ford Models,

Ine, 148 F, 34 148, 152-153 (CA2 1998). The Couxtof
Appenls held that petiionar had f2iled ta mast his burdan
hecausa biz allegations were “insufficlsnt as a matter of
law to raise pn inference of discriminakion.” § Fad Appe
83, 65 (CA2 2001), We prantad rectlorasi, 533 T.8. 878
(3001), to resolve & splii asmong the Courds of Appesls
cancezning the preper pleading standard for employment
diseimination cases,? and now zaverse.

I

Applying Cireuit prace&am‘:, the Courk of Appaals Te-
quired pelitioner to pleads prima fatie pase of discdming.
ton in oxdesr o survive respondent's motion to dismiss,
Bea b Fad. Appx., at 6485, Tn the Oourt of Appeals view,
petitioner sras thus requied to sllegs in s complaint: (1)

2Tha majoﬁty of Courts of Appeals have held that o pleiofSSE need nat
plead & prima, facia case of discdminabion wnder Mrlotnell Dougl
Corp. ¥, Urzen, 411 T 3. 792 (1973}, in oydev to survive 2 mobion bo
demiss, Bew, eg., Sporrow v, Undted 4f Linas, Fae, 216 F. 84 111,
1114 (CADO 2000); Bewielt 7. Schonidt, 133 F. 8d 515, 518 (CA7 1998)
Ring «. First Ilarsicle Morigare, Tre, 884 F.24 824 (CAR 1898)).
Othnes, huraver, maintein thet a complaind must emtady Sk
slegutiona that support each elment of 2 prima facde case, In 2dd%ten
tn the raze belnw, see Juckson v, Calumbus, 194 B, 84 37, 751 (CAR
1999).
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" membership in a protected provp; () qualification for the
job in gmestion; (8) an adverse employment ackion; and (4)
eircumstances that supperk an inference of discrbmination.
Ibid; cf MeDonnell Douglas, 411U, B., gk B0Z; Texoy Dept,
of Community Affatrs v, Burdine, 450 U, B. 248, 253-854,
n. 8(1881).

The prima facle case under MeDonnell Douglas, how-
ever, ia an evidenbiary standard, mot a pleading raquize-
mant, Tn McDannel] Douglos, this Court made clear that

“[tlhe exitical issuz bafore me concernfed] the prder and
alueation of proof in & privats, non-class action challeng-
ing employment discrimination® - 411 UL 8, at 800 (ewm-
phadls added), In subsequent casag, this Cotrh has reiter-
ated that the prima facie case relatea to the employee's
buirden of presenting evidence that raises an inference of
Aiscrirpination. Bee Burding suprg, at 252-853°(Tn
[AdeDonnell Douglos] we set firth the basie allocation of

byrdens gud avder of Dresantabion of proof in. & Titla VIl case

alleging discriminatory treatmant. First, the plaintiff has

the bn::den of provig by the preponderance of the evidsmce

2 poma facie case of Siscdmination” (hotnotes omitted);
450 1. 8, =t 255, n. 8 ("Thiz evidentary xelationship he-
teween the preswmption ceated by a prima facde case and
the comsequential burden of production placed on the defen-
daxntis g traditional feators of the common law™).

This Court bas never indicated that the regnirements
for establishing 2 prima facle case woder MeDonrell Deug-
e also apply to the pleading standard that plaintiffs
must satisfy in order to survive a motion to dismiss. For
instanes, we have rejected the argument that a Title VI
coymplaint requives preater “parbicularity,” bacause this

- yrould oo marrowly constric[t] the rols of the pleadings.”
MeDonald v, Sonta Fe Trail Tronsp, O, 427 U, 8. 278,
288, nn. 11 (0978). Consequently, tha oxdinary Tules for
aesaseing the suffidency of o congplaint apply. See, eg.,
Scheuer v. Rhodes, 416 UL 8. 232, 238 (1874) ("When a
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federal court reviews the sufficlency of & compiaing, before
the raception of any evidence either hy affidasit ox admis-
slong, ite tadk I8 nacessatily o Hpfied ane, The dssue isnot
whether 2 plaintiff will ultimately pravail but whether the
clajmant i entifled fo ofier evidence o suppext tha
claims), |

Tn eddition, wnder 2 noties pleading system, it iz nok
appropziate to reguire a plaintiff fo plead facts pstablish-
i:rzg\a prima farlz vase bevausa the MeDonnall Dougos
fravdework does not apply In every employmentt diseimi-.
nation case. For instance, if a plaintiff iy able to produce
direct evidence of discomiuation, he may prevail without
proving all the elemsnis of a prima farie case, See Trons
World Airlines, Inc. v Thugston, 468 T 8. 111, 121 (1985
("[Tke MeDonnell Dougles test i3 inappHeabls whera the
plaintif preseuts dirent evidence of discrimination”). Tndex
the Becond Oircuit's. beightaned pleading standard, a-
pleintif without direct evidence of disertmination ab the
time of his complaink must plead a prima fede case of
discaimination, sven though discovery might uneover such
diract evidence. If thus seems ineongruous fo requie a
plaintif, in exder to purvive & mption to Bemise, to plead
mqre facts than he may ultimately need to prove to me-
ceed pn the mexits if direct evidenes of discrimination is
tiscovered.

Moreover, the prersa requiremants of g primes, facie tass
can vary depeading on the condext and were “nevir in-
tended to be rigid, mechawized, ex rtualistic” Fumm
Carstr. Corp. v. Wirders, 438 1.5, 587, 577 (1578); see alum
MeDonnell Douglas, supro, at B02, n. 18 ([Ihs specification
...oftha pnmz.ﬁtmapraofnquazlﬁ:nm respondent is not
necessarily applicable in every raspect to diffeding factual
sthaalions®); Teamaters v. Undted Stotes, 431 U, B, 824, 868
(1977} (moting that this Couxt “did not purpart to creats an
inflexibls formulation” for 2 prima facte case); Bing v, First
Interstate Mortgoge, Inc, B84 F, 2d 524, 927 (CAZ 1593)
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{*{Tlo measure a plaintiffs complaink against a particalar
fnrmulation of the prima facde casa at the pleading atageis
inapprapriate”). Before discovery has unearthed relevant
facts and evidencs, it inay be difficult io define the praciss
formulation of the required prime facie case in g partm-
lar cate. Given that the prims facls vass operalzs as a
flexibla evidentiary standard, it ghould not he tzansposed
- inta a xigid pleading standard for discrimination casea.

Furthermore, Imposing tha Court of Appeals’ heightanad
pleading standard in employment discriminaton cases
conflicts with Fedéral Rule of Civil Frocedure §(z)(2),
which provides that a complaint must include only *a
chort and plain statement of the daim showing that the
pleader iz entiflad to ralefl™ Such a staternent musk sim-
ply “give the defentdant Fir nokice of what the plaintifs
claim is and the grounds wpon which It rests” Conley v
Gibson, 835 . 8. 41, 47 {1957). This stmplfisd potica

pleading -standard-relies -on-Bheral - dseavery Tuley and -

suminary judgment motions to define disputed, farks and
issues and o dispose of unmeritorinus tlatmg, Sea id, at
47-48; Lemthermon v, Torrant Cournty Norooties Tntelligence
and Coordinetion Unit, 507 U, 8. 183, 188188 (1993). “The
provisions for discovery are so flsxible and the provisions
for pretzial procedure and summary fudgment so effactive,
that attempted surprise in federal prackics is shorted very
easily, synthetic issuss detacted, and the pravamen of the
dispute brought frankly into the open for the inspection of
the eoael” 5 ©. Wright & A Miller, Federal Practice and
Pracedame §1202, p. 76 (24 ed. 1580).

Rule Ble)Ys simplified pleading standard appHes to ull
civil actions, with limited exvepbions. Rule 8(b), for exam.
ple, providas for greater pariicnlarity in all averments of
fraud or mistake? This Court, however, has declined ts

#In all averments of frand or mistals, the sircwnstanees constitut.
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extend such exzsptions to other contexts. In Lamthermon
we gtated: “[Tihe Fedezal Roles do nddress in Buls §(h) tha
question of the need for greater parficularity in pleading
cerfain actions, but do nok includs among the enumerated
actions any xeference fo complain’cs elleging municipal
ha]nhiy under §1983. Hrpresgo univs esi exclusio oller-
fus” HOT T, 8., b 1688. Jusk as Rule 9(b) makas 1o men-
ton of mumcmal liabilily wnder Rey. Stat. §1879, 42
U. 8. 0. §1883 (1994 ed,, Bupp. V), neithazr doeg it rafer io
employment discrimination. Thus, rompleints in these
cases, a8 in most others, must sakisfy only the simple
xag_m‘:aments of Rule B(z)#

Other provisions of the Federal Bules of Givil Procedurs
are Inexiirably Huksd to Bule B{aYs =implifisd dokice
pleading standard. Rule B(e)(1) states that "[nlo technisal
forms of pleading br motiong are required,” and Rule BE)
provides that "[=]1L pleadings shall be so ronstrusd asto do
substaniinl jnsHes." Given the Fadergl Roled simplified
standard for pleading, “[a] contt may dismiss a complsint
only if it iz cear that no relief eonld be grantad under any
set of facts that could be provad consistent with the allega.
tions,” Hithon v, King & Spolding, 467 T. 8. 63, 73 (1984).
If o pleading fafls o specify the allagations in 5 manner
that prcmdes sufficient notics, & defendant can move for s
more definits statement under Bala 12(2) befors respond-

ing frand or mistake ghell ba statad with particdlacity, Malice, inbad,
Ino#ladga, and vther condidon of mind of & pexson may ba averxed
generally,”

4These requirements ore exeraplifad by the Federal Rules of Civil
Froredurs Forms, which "am sofScient poder the riles and are o
tendad o indicate the swyplivity and brevity of statament which the
mwles coptamglatz® Fed. Rule Civ, Pue B4, For exaonplas, Form 9 mts
forth 2 complank for papBgeure in which pladuiif dmply states in
relevant park *0Ox Juna 1, 1936, In & puble highway callad Boylston
Stestb In Boston, Massachponits, defendant peglivently drove o mator
vehirls against glanthT who waa then crossing said Mehway”
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ing. Mozreover, claims Jacking merit may he dealt with
through summary judgmant under Bule 56, The lberal
vokice pleading of Bule B{a) is the startag point of 4 sim-
plified pleading systern, which was adtpted ta focus Iitiga-
tion on the merits of a dlaim. See Conley, supro, ak 48
{*I'he Federa] Rules reject the approach that pleading isa
game of g5l in which one misstep by counsel may he
dacistve fo tha onteome snd accept the principls that the
purposz of pleading is o fardlitats a proper decidon on the
mazita™). . .

Appleing the relevank standazd, pelitioner’s romplaint
easily satisfies the reguiraments of Rule 8(g) becanse i
gives respondent &ir nolice of the basia for petitioner’s
claims. Petitioner alleged that he had been terminated on
account of his nationsl oxigin in violation of Title VII end
oo account of his aga in vidlation of the ADRA. App. 28.
His complaint detafled the evenils leading to bis fermina-
tion, Tréwidsd walewial dites, 8nd fodndsd tha agay snd
nakionalifies of at least soms of the zelzvant persoms in-
volved 'with Ms termination. I, at 24~28, These allaga-
tions give zespondent fair motice of what patitioner's
clajms ares and ths grounds wpon which they rest. Bes
Conlzy, suprm, ab 47. In addifion, thay state claims upon
which xrelief conld be pranted wuder Title VI and the
ADEA . '

Respondent arguss that allowiag lawsuits based on
ronclusory allegations of dischirmination to go forward will
burden thas courts and encowrags disgruntled emplyyees to
bring nmsnbstantisted snite, Bxief for Respondent 34-40.
Whatsver the prardical merits of this arpument, the Fad-
gral Extles da not contain a heightaned pleading standard
for employment discdmination snits, A reguirement of
preater specificity for partieddar dlaims is a2 xesult that
"must he gbtained by the process of amending the Fedaral
Bules, and not by judicial interpretation.” Leatherman,
suprs, at 1688. Fuxthermorz, Rule B(a) establishes a
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pleading standard withooh regard to whether a cajm will
succeed on the merits. “Indeed it may appear on the face
of the pleadings that o recovery is very remote and un-
Likely bub that ia not the test” Scherer, 416 U5, at 256,

For the foregoing reasons, we hold that an employment
discrimimation plaintif need not plead & prdma. facle case
of discrimination and that petitivner's complaint iz suff-
dent 4o swrvive raspondent’s moetion fo dismaiss. Accozd-
ingly, the judgmeant of the Court of Appesls ia zeversed,
and the case is remznded for further procesdings consls-

tent with, this opiuinp.
Ttisso orderzd
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRIGCT OF FENNSYLVANIA

AKOS SWIERKIEWICZ, :
Plainti, H CIVIL ACTION NO. g3-CV

v. A
SOREMA M.A., . JURY TRIAL DEMANDED

.- Defendant x

COMPLAINT

1. This Is an employment discrimination action brought by Akos

2
3

Swierkiewicz to recover damages against SOREMA NLA. ("SOREMAT) for tha violation

of his rfights undér Title VI of the 1984 Civil Rights Act, 42 U.5.C. §2000e et sea. (Title

Vi) and the Age Discrimination in Employment Act of 1867, 28 U.5.C. §621 &l sea.
{PADEA™).

JURISDICTION AND VENUE

g, Jurisdiction aver Mr, Swierliewicz's Title VI claim s conferrad by
42 U8.C, §2000e-5{M(3). Jurisdiction over his ADEA claim is conferrad by 29 UB.C.
§626(c)(1). '

b. Venue is proper in this district pursuant to the general venue
statute, 28 U.S.C. §1381, and under Title VIi's spedial venue statute, 42 U.8.C. §2000s-
5(N(3).
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PARTIES

2. Plaintiff, Akos Swierklewicz, resides at 821 Hudson Drive, Yardley,
Pennsylvania 18067.

3.  Defendant SOREMA s a'New York corporation headquartered at
199 Water Street, 20" Floor, New Yark, New Yark 10038

d, At all ttmes relevant hereto, SOREMA has msldad and conducted
business I this judicial district.

5. Al altimes relevant herelo, SOREMA has been an employer within

the meaning of Title VIl and the ADEA.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

B. On orabout July 11, 1987 Mr. Bwierklewicz filed s Charge of
Discrimination zgainst SOREMA with the Philadelphia ‘Dlstﬁcf Offies of the Equal
Emplayment Opportunity C;)mmfssion {"E=EQCT), Charge No. 1 7DQT144?, charging #t
whh unlawful national or-igln and age discrimination In connection with his dismissal from
employment.

7. By notice dated May 3, 1839 and which he received an May 5,
4999, Mr. Swierklewicz was notiiied by the EEQC of his right to file a dvil action against
SOREMA.

8. This lawsuit has been h’mély filad within 80 days of Mr. ‘

swierkdewicz's receipt of the EEOGC's rightto-sue notice.

FACTUAL ALLEGATIONS
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8.  Mr. Swierkiewicz is a native of Hungary. Hé 't;:ecame aUnited -
States citizen In 1970. ' .

10, - Mr. Swierkiewicz Is 53 years old. His date :,;f't;}nh Is July 25, 1948,

11.  SOREMA was formed in 1889, Itis a relnsurance company
principally owned and contralled by 2 French parent corpo raﬁon: At gll times relevant
herato, SOREMA's Chief Execulive Dfficer has been Frangois M. Chavel, s Franch
na'riona!.i - . .
12. From 1870 o 1986, Mr. Swierklewicz was emploved by INA which
afler ts merger In 1882 with Connecticut General, became CIGNA‘ Instrance Company.
His fast position at GIGNA was Vice Prasidert of épecfa‘l Risk Faciliiies,
’ 13.  From 18861 1 889, Mr. Swierklewlcz was employed by SCO.R
U.8., areinsurance company, as Senlor Vice President for' Research and Speciaf Risks.

14, On Apdl17, 1889 Mr. Bwierdkdewicz began his employment with
SOREMA In the position 6f Senidr Vice President and Chiet Unidenwriting Offcer
("cuo’).

18, In éll respacts, Mr. Swierkiswicz parformad his job in & satisfaciony
and exemplar)} manner.

16,  Despie plainliifs stellar performant:e-, In February 1995 Mr. Chavel
damated him frorn his CUQ position to & markeling and senvices position and
transferred the bulk of his underwr'rhtng responsibiiities to another French national,

Nicholas Papadopoulo, vhae was 32 years old at the ime (and 16 years younger than

plaintiff),
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17, Mr. Chavel demoted Mr. Swisrklewicz on aceount of his national
origin (Hungarian) and his aga (he was 49 atthe tima).
18.  Ayearlater, in or about February 1898, Mr. Chavel formally

appointed Mr, Papadopoulo as SOREMA'S’ cua,

18.  Mr. Papadopoulo was farless expevienced and less qualified to ba
SOREMA's CUO than was Mr. Swierklewicz Indead, Mr. Papadopoulo had justone
vear of underwriting experience prior to being appointed ‘TUQ by Mr. Chavel. By
cuntrast‘, plaintif had mora ihap 96 years of broad based experienca in the insurance
and relnsurance industry. l

0. Atthe time Mr. Papadopoulo assumed plaintifs duties as CUO,
Mr. Chavel stated that he wanted to “energize’ the undémﬁﬁng depariment - clearly
implying that plaintiif was t?o old for the job. ’

2. In ﬁgf-ﬁ of Mr. Papaﬁopou!a's Inexperence, Mr. Chavel brought in
Danfe! Peed from SOREMA's Houston, Texas office to suppart him in his éUC_) duties.
Mr. Peed, likz Mr. Papadopoulo, was in his eady 30s. Shortly after his fransfer to
.SOREMA'S affice in New York City, Mr. Chavel promoted Mr, Peed to the pogition of
Seni'Ur Vica Presidentt of Risk Property.

22.  Prior to his transfer, Mir. Peed had been s Second Vice President
reporting to plaintifi.

23.  Notlang after plaintiff's demation, SOREMA hired anather French
national, Michal Gouze, as Vice President in chargs of Markeh‘ng‘ Mr, Gauze, unlike

plaintiff, had very little prior experence in the insurance/reinsurance business.
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24.  Becausaof his inexparience, Mr. Gauze needed o rely on Mr,

Swiarklewlcz to perform his marketing duties for SOREMA.

25.  Mr Gowze’s mérkeﬁ'ng dulles at imes overfapped with those of
plaintif, Despits Mr. Bwierkiewicz's requests to better coordinate thelr duties, ‘
Mr. Chavel refusad to accommodate those requasts or to have Mr. Gouze repart lo
plalnkif. .

- 26 Mr. 8wierkiewicz was isolated by Mr. Chavel following his
demotion, excluded from business 'decisians and mestings and denl_r-zd the opporunity
ko reach his true potential at SOREMA.

27.  Efforts by Mr. Swierkiewicz fo meat with Mr. Chaval to réso!\Ja the
unsatistactory working condifions ;o which he was subjected follawing his demotion

.

provad unsuccessful,

. AT g,

28.  OnApnl 14, 1997, following two years of ongoing discrimination on
socount of his national origin and age, M. Swierkiewicz sent a memo o Mr. Chave!
outlining his grievances and requesting a severance package to resolve his disputes
with-S0REMA. :

28.  Mr. Chavel] did not raspond 6 Mr. Swierkiswicz's memo.

| 30.  inthe moming, on Tuesday April 28, 4897, Mr. Ghavel and Danial

E. Schmidt, [V, SOREMA's Ganeral Cotmsél, met with Mr. Bwierkiswicz and pave him
two options: either resign his job (with no severdance package) or be fired.
Mr. Swiarkiewicz refuéed to resign hls ermnployment with SDREMA

As a tesult, he was fired by Mr, Chavel, effactive that very day (April 29, 1957).

-
}Wm m",“
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31. SOREMA had hovalid basis o fira Mr. Swierdewicz..

32. Plaintiffs-age and national orgin were mofivating factars in
SOREMA’s decision {o terminata his employment. |

33.  Unlike plaintiit who was fired without cause and without sny
saverance pay or benefits, SOREMA has provided generous severanice packages io a
number of farmer exscutives for whorm It had cause to terminata thelr employment.
These jnclude, but are not imited o, the following Individuals: Ja;; Kubinak, Thilo
Herda, Dauglas Zale, tigel Harley and Marcus Corbally.

| 34,  Asadirect and prodmate cause of his heing fired by SOREMA,

Mr. Swizrkiewicz has suffered and vill confinue to suffer a substantial loss of eamings
o which he otherwise v«ould.hava‘baen enfifed. This includes, butls not imited to, the
foss of his salary, bonus, autornabile allowance and pension credits as well a;s the loss
of his medical and dental insurance, fifé frisurance, short and leng termn disability

insurance and the imsurance he had for aceldental death and dismemberment.

35.  As g further dimel and proximate cause of his being fired by
SOREMA, Mr. Swiarkiewicz has suffered damage to his rsputati;xn and harm to his
career, He has also experienced physical pain and suffering, mentsl anguish, and the
loss of enjoyment of life's pleasures.

36. BOREMA acted willfully and in reckless disregard of Mr.
Swierklewicz's rights under Titla VIl dnd the ADEA by discharging him from employment

on accaunt of his age and national arigin.
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STATEMENT OF CLAIMS

COUNTL:  VIOLATION OF TITLE VI

37.  bir. Bwlerkiewicz repeats and incorporates by reference the

allegations of paragraphs 1 - 40 of the Complaint as i they wera set forth In full.

38, BOREMA terminated Mr, Swisrkievdcz's emplayment on aceount of

his national origin and tharehy viclatad his right to equal employment opportunity as
protected by Title VII.

COUNT {t: VIOLATION OF THE AREA

39, Mr. Swisrkiewicz repeats and Incorporates by referencs the

allegalions of parzgraphs 1- 42 of the Complzint a5 I they viers sel forth fn full

40. SOREMA terminaled Mr, Swisadizwice's employment on account of

his age and thereby vinlated his right tn‘equal ermployment apporiuntly as profected by
the ADEA.

PREAYER FOR RELIEF

WHEREFORE, Mr, Swieridewicz respectiully raequests the Courl o enter

judgmant in his favor and against SOREMA, and ta accard him the following refief:

(a)  Back pay wilh prejudgment interest and 2l the fringe benefits to
which he is entitled;

(b)  Front pay and benefits to the extent reinstatemani Is not faasible;
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(&)  Compensatory damages for hls nor~economlc injurles Inan amount
autﬁoﬁzed by Title VII; .
(¢}  Punitive danmges to punish and deter SOREMA from fulure acts of
smployment discrimination in an amaumt aurthorized by Title ViI;
() Liguidated damagesin an smotnt equal to twice Mr, Sylerklawicz's
hack pay Iosses as amh_aﬁzed by the ADEA; ‘
.. (0  Anaward of reasonable counsel fses and costs fo campensa’té
Mr. S*.—';'ie.ddewicz far having lo prosecute this action against SOREMA; and
~{g) Such otharlegal and equitable relief or may ba Just and proper

under the circumnstancas, -

JURY DENMAND

Mr. Swietkiewicz demands g trial by Jury on all the issues In this action

.

that are triable by law.
Respectfully submitted,

Ravues, McCARTY, BINDER, Foss & Munoy

HAROLD |, GOODMAN, ESQUIRE
1845 Walnut Street, 20% Floor
Philadelphiz, PA 18103
(215)568-6150

Counsel for P}a}ntiﬁ
Akos Swierklewicz

Dated: Auoust3, 18399
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SUPREME COURT OF THE UNITED STATES

Nao, 071015

JOEN D. ASHCEOFT, FORMER ATTORNEY GENERAL,
BT AL,, PRTTTIONERS v. JAVATD IQBAL B AL,

ON WEIT DF CERTIORARI T0 THE UNITED STATES COURT OF
APFRALS FOR'THE BRCOND CIRCUIT

[z 15, 2008]

‘JURTICE REMNEDY delivered, the ppindun of tha Cunpt.

Respondent Javaid Ighal is & eitizen of Paldstan anda
Mushm. Inthe waks of the Beptemhar 11, 2001, terredst
aitacks he was arrestad in the Unitid States on criminal
charges snd dstained by federal officials, Respondent
elaims ke was deprived of varions eonstitufiona] protae-
tHons while in federal mnstody, To redress the allegsd
dezprivations, respondent Hled = complaing ageinst numer-
ous federal officizls, incdnding John Adheroft, the former
Attorney General of the United Btates, and Rohert Muel-
ler, #he Director of the Federal Burean of Invesiigation
(FBD). Ashereft and Mueller are the petitioners in the case
mow before us. An to thess bwo petitioners, the complaint
alleges that they adopted an wneonstitutional policy that
subjscted zespondent fo harsh conditions of tonfinement
on accounk of hds racs, rahgwn, or national origin.

In the Distrint Court petifionsra reised the defense of
gualified jmmunity aod moved to dismiss the suit, con-
tending the complaint was not sufficisnt to state a claim
against them. The Diskzict Court denied the metion fo
dismiss, conduding the camplaint was sufficlent to stata o
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Cpleden of tha Comt
cluim despite pebitionens’ officdal statna et the tmes in

guestion. Petitioners brooght an interlocutory appeal in’

the Couxt of Appeald for the'Secand Gixeuit, 'The coust,
without dscussion, assomed i had jurisdiction: over the
prder denying the motion to dismmiss; and it affirmad the
Digtrict Conrt’a decision,

Respondent’s mccount of s prison ordeal eonld, i
proved, demonstrate unconstitalional miseonduch by some
governmental actors. But the allegations and pleadings
with respect to these actors are mot before us here. This
case instead turns on g5 pavower guegtion: Did respon
dent, ug the pleniff in the Diskdct Court, plead factual
matter that, if taken as trme, states a claim that patifion-
ers deprived him of his clarly estzblished constitutinpal
rghts. We hold respond2nf's pleadings are insnificent.

I

Following the 2001 attanks, the FBI and other entitisg
within the Department of Justice hegan zn Invesgation
of vast xeach to idantify the assaflants and prevent them
from atiacking anew. The FBI dedicated more than 4,000
specidl agents and 8,000 swpport personuel o the en
deavor, By Saptember 1§ “tha FBI had received more
than 96,000 ips or potential leads from tha public” Dept,
of Justine, Office of Ingpector General, The Beptemher 11
Detainezs: A Heview of the Treatment of Alens Held on
Tnrmigration Chazges in Ooomeckion with the Investigaton'
of the Septamber 11 Altacks 1, 11-12 {Apr 2003) (hersin-
after OIG TReport), ipdfwewoasdol.povieiglspecial/
0306/ullpafibesd_sran_ 6107 3RCUFT4755AT=0&besi gean
flename=fullpdf (as visited May 14, 2009, and availabla
in Clesk of Court’s case fils). . )

In the ensuing months $he FBI questionad more than
1,000 penple with saspected links to the attacks in per
Heolar pr to terrorism in genaral. Id., at 1. Of those indi-
viduals, soma 762 were held on immigration charges; and
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Oita as: 556 U. 8. ___ (2009)
Opcfion of the Courk

a 184d-mamber suhset of that group was deemed to ha “of
“high interest’” to the investigation. 7d, s% 11L The high-
interest datainsss vwere hald under restrictive conditims .
designed o prevent them from commmnaicaling with the
gensral prisom populalion or the emiside world, Jd, at
112-118. . '

Ra@unaanﬂ was ons of the detainees, According fo his
complaint, in November 2001 agents of the FBI and Im-
migration and Naturelizalion Service arrested him on
chargea of fraud in rdation to idemtification domrments
and conspiracy to defrand the United States. Tybdl v..
‘Haosty, 490 ¥, 8d 148, 147148 (DAZ 2007). Pending tdal
for those crimeas, respimdent was haused at the Tfetropoli-
tan Detention Center (MDO) in Brooklyn, New Tock
" Respondent was dasipmatad a person "of high intersst to
the September 11 investigation and in January 2002 wag
placed in o section of the MDC koovn o the Administra-
tive Madmunt, Special Houstng Totk (ADMAR SHU). 4,
at 148, As the fanilify’s name indicatas, the ADMAY SHU
{nporporades the mazimnm secnriy condifions alloweble
noder Federal Burean of Pdson regulations.  Jbid,
ADMAZR BHU datainesy were kept in lockdown 23 bous
day, spending the remaining hour cutsida their cells in
handenffz and leg iromg é:cnmpanied. by = four-officer
escark, Ibid.

Raspondent pleaded puilty ta tha tmmmal charges,
pexved a term of dmprisonment, and was removed to his
naktive Poldstan. Jd, at 140, Ha then Bled 2 Bivens ackon
in the Tnited States Distdct Cowrt for the Bastern Dis-
trict of New York apainet 84 cuxzent and foomer federdl
pfficals and 19 "John Doe” federal correchons officers. *
See . RBivens v. Six Unknoun Fed. Norcolics Agents, 408
T7. 8. 888 (1871). The defendnnts rangs from tha corree-
tionel officers who had daydn-day rontact with respomdent
during the term of his confinement, to the wardens of tha
MDC facility, s.ll the way to petitioners-—affirials who
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were at the highest level of tha fadaxzl law anforcement
hierarchy. First Amendad Comyplaint in No. 04-(1V-1809
(TE(TAY, 91011, App. to Pet, for Cert. 1672 (heyeinafter
Complaint).

The 2l-camse-ofaction complaint does hot challangs
respondent’s srrest or his corfinament In the MD('s gen-
gral prison population. Rather, it concentrates on his
{reatment whila confined £a the ADMAY SHU, The com-
plaint sets forth varisas claime sgainst defendants who
are not befbre ns. ¥or instance, ths complaint allzgss that
respondent’s jaflors "kicked him i the stomach, punched
him in the facs, and drapged him arross” his cell without
jnstification, id, {118, App. ta Pet. fox Cect. 176a; sub-
jected him fo sedal sirip and body-cavity searches whan
he posad no safely risk o himself or cthers, id, §{143-
148, App.to Peb. for Cerk. 182a; and refused to let him 'and
other Muslims pray becapse thare would he “[njo pra;
for terzorists,” 14, J1584, App. to Pat, fox Cexh, 184,

Tha allegations sgainst petifioners ava the only omes
relevant hers. The complaint contands that petitioners
destgmated respondsnt g petson of high Interrsh on ae
count of his race, religion, or national origin, in. contravan.
Hon of the First and Piith Amendments to the Constitu.
tdon. The cumplaint alleges that “the [FBI], upder the
direction of Defandant MUELLER, arzestsd snd détained
thousands of Arab Muslm men . . . ag part of its investipa-
Hon of the events of Septemher 11% Id, F47, at 164a. It
forther alleges that “[‘c]ha policy of holding post-
Septamber—llth detainzes in Mighly restrictive conditions
of confinement wntil thay wars ‘cleazed by the FBT was
agproved by Defendants ASHOROET and MUBLLER in
disrussions in the weeks affer September 11, 20017 Id,
469, 2t 1684 Lastly, the complaint posits that pefitiomers
“pach kuew of condoned, apd willfully snd malisiously
agresd to mibjeel” respoudent to kardh conditions of con-
fimement "as a matter of policy, solely on account of [his)
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OpSrdoes, of ths Cowrd
yelizion, xace, and/or national arigin and for no legitimate
penological interast® Fd, 96, ak 17221733, The plead.
ing pames Asherofi s the "prindpal erchitect” of the
. pulicy, 4., J10, at 157a, endl idenkifiss Muelley as “nstra.
wental in [it5] adopbion, promulgation, a.—mi Implemanta-
tion 7d,, Y11, at 157a.

Peritioners mavad o dismiss the compla:m‘. Ix failura to,
state sufficdent fllagationis to show thelr own involvement
in dearly patablished unctmstitutions] conduct, Tha Dia-
frdet Covert; dended thelr motion, Accepiinp a1l of the alle-
gations in respomdent's complaint ax frue, tha court held
that “it cannot be said that thers [i5] no eet of facks on
which {respondant] would be entitled to zelisf as against!
petiivners, Id, at 1862-137a (elylng on Conlay v, Gib-
sor, 858 U.B. 41 (1867). Inviking the collateral-order
dockring petitionara filed an intsclocubory appaalin the
United States Uoutt of Appeals fbr the Second Chendt,
While thak appesl was pending, fhis Coverh decided Bell
Aflontiz Corp. v. Twembly, 550 U.B. 544 (2007), which
discussed ths standard for evaluating whether a complaint
is sufficient to survive 2 motion to Hemiss

The Court of Appeals considerad Twaombly's apnlicabil-
ity to this case, Ackdowledging that Twombly zetived the
Conley no-set-offacts tast xelied wpon by the District
Uourt, the Comt of Appeals’ epinion discuzsed at length
how to apply this Court's “standard for assessing the

adequacy of pleadings” 490 F. 84, at 155. It roncluded
that Trwombly called for 2 ﬁzﬁble pla:usﬂ:ﬂlty standard,
which' obliges a plaader to amplify & dlafm with some
factual allazations in thosa contaxts where such amplifica.
tion is needed to render the elaim plousible” Id, =t 167~
158. The cowrt found that gefitioners’ appead did nnt
present one of “thoss contexts”™ requiring amplificalion. As
# conseguencs, it held respondent's pleading adequats o ¢
allage petitioners’ parsonal involvement in disaimidatory
decistons which, if frue, vislated dearly established consti-
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tutionallavy. Zd., ab 174,

Judge Osbranes roncurred, Ha agreed that the mafor-
fiy's “disenisgion of the relevamt pleading etdndards ze-
flect]ed] the wmeasy cormpromise ... between a gualifisd
frmunily privilegs rootad in the nsed to preserve the
effectiveness of governroent as coptemplatad by gur consti-
tutional shruchure and the pleading requitements of Ruls
8(a) of the Federxl Rnles of Civil Procedura” Jd, at 178
@utemal guotation marks sxd cftations omitted),  Judge
(Cehranes nonethelsss expressed copeern ak the  prospact of
subjecting high-ranking Government officials-~entitled to
assert the defenss of gualified brmmurdty and charged with
resjpon&m=f ta ¥z nzHonal and internalional security smer-
gency mpracedentad in the bistory of the Amsrican Re-
public®—to the burdens of fiscovery om the basis of 2
carplaint as nonspecific es respondents. K, at 179
Relustant to vindieate thak conmcern as a member of ths
Couzt of Appeals, 1bid, Ju&ga Cabranes urgsd th:s Gmm‘.
to eddress the appropriste pleading standard “at the
earfesh mpportonity” Id, at 178, We pranted ce*l'nm:an,
554 T, B ____ (2008), and novw reverss,

v
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Citn ns:-558 U.S.m(EDDQ:)
Opivdem of tha Coark
m
I Twombly, supra, at §58-564, the Coort foumd &t
necessary fArst fo discuss the antifrost principles fmnli-
vated by the complaink. Here too we bagin by faking note
of the glpments a plaintiff most plead to stata 7 olaim of
nncanstitutional discrimination against offidals enhitled
to asseck the Aefense pf qualified fmmunity,

In Biuens—proceading on the theory that a right sug.
gasts 4 remedy—ihis Courd “racognized for the first time
an impled private action for dsmages againgt fadaral
officers aYleged o hava viclaled a citizen's constifational
rights” Chrrectional Sevices Corp, v. Molesko, 534 T, B,
B1, 66 (Z001). Becausa impled causes of action are disfi.
vored, the Ubnrt hes hesn reluctant to sxtend Biveny
Hability “io mmy new context ox new category of defen.
dants” | 534 U. B, nt 68. Bae also Wilkis, 551 U.8,, at
B49-560. 'That reluctancs might well have dispesed of
xespandent’s First Amendment clatm of religinns discrimi.
natioy. For while we have sllowed a Bivens acHon to
redress 2 vinlabon of +he equal protecHon compenent of
ths Due Proces: Clause of the Fifth Amjendment, ses
Dovisv. Passmon, 442 17, 8. 298 (1378), we have not foung
an implied Bawagss remedy undsr the Free Exerciss
Ulanse. Indeed, we have dedlined o extend Bivens to
. claim sounding in the Fisk Amendment. Bush v. Lueos,
482 11,8, 887 (1883), Petitionery do not press this nrgu-
ment, horwever, 50 we assume, without decdding, that
respondent’s First Amendment olaim is actionable undar
Bivens,

In the Hwited setbings where Bivens doss apply, the
implied sause of metion s the “federal anglog to sults
hrought ngainst state offidalsfnder Rev. Stat, §1978, 43
U.8.C §1888" Huorimon, 647 U.8, sk 264, 2. Cf
Wilson w. Loyne, 528 UL B, 603, 809 (1999). Based on the
Tules our precedendsy establish, respondent comecly con-
cedes that Covernment officizls moay not be held lisbla fur

-

.
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Opinlmy, of tha Touzt

tha unconstitotional conduct of thelr subordinates undsra
theory of respondeat superfor. Ighel Brief 46 ([t is w-
disputed that supervisozy Bivens Hability cannet be estah-
lizhad solely on a theory of respondect superior™). Bes
Monell v. Nety York City Dept. of Sociel Serps., 436 T8,
£58, 691 (1978) (fnding o vicarions Habilify for & munid-
pal *person’ under 42 T.B. C. §1883); se2 also Thunlgn v,
Munoe, 7 Cranch 243, 259 (1812) (2 frdesal officials
Lability "will only result fiomhis own nagleck in no¥ prop-
erly superdintending the dischargd” of his subordinated
durkies): Robertson v. Sichel, 127 U. 8. 607, 515-516 (1888)

(A public officer ar agant {5 not responsibla for the mis.’

feasaucss or positon wrongs, or for the nonfaasances, ox
negligences, or vmissioms of duly, of the subagents o
servants or other persons prmexly emplayed by or nader
himn, in the discharge of bis officlal doties”). Beranse
vicarous lisbility is jnapplicable fo Bivens and §1983
gaits, o plaintiff must plaad $hat pach Government-ofical
defendant, through the official's own Individual achons,
has violuted the Consiiteion.

The factors necesgary to satdblizh a Bivens vinlabion will
vaxy with the constitutional provision at issue. Where the
claim 3y Invidinus diserimination in contravention of the
Pirst and Fifth Amendments, our decisions make clear
that the plaintiff must plead and prove that the defendant
acted with disctiminatory pupoese. Church of Tukumi
BebaoluAye, Inc.v: Higlech, 508 1. 8. 520, 640-541 (1993)
(Fixst Amendment); Woshinglon v. Davis, 428 TI. 8. 229,
240 (1976) (Fifth Arnendwext). TTnder extant precedest

puzposefn) discdminafion requires more than “intent ay

volition ox intent as mwareness of consagnences.” Parson
nel Administrotor of Muss. voFeeney, 442 U, 8, 286, 279
(1979). It instead fnvolves o datisionmaker’s andertaling
a, courte of action “hecanse of not mezely ‘i spite of! [the
ackion’s] adversa effects mpon un identifinble group. Ihid
It follows that, to state 2 olaim hassd on a2 vmlahnu ofa
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dlearly established vight, respondent must plaad soffdent
fackual matter to show that pebitioners adapted and {m-
plemented the defention policis at izsns nat for n neukral,
investigative reason hut for the purposs of dJsm'.minaﬁng
on accounk pfrace, religlon, o national ezt

Ra@unﬁznt disagress.” Ha erguea that, under a theory
of “supervisory habﬂﬁ.y, pehﬁonaxs cem ba Mable fior '
TFnowledge and acguisscence in their subordinates’ nse of
disedminatory criterin to male dassficalion decisions
smong detainess.” Igj:al Byief 4548, That iz 1o say,
respondendt; beliaves 5 superviacr‘s mere Inowledge of ks
subordinate's discoindnatory prurposs amounts fo the
supervizor’s violating the Constiimbion. We zeject this
argument. Respondent's conception. of “supervisary Hahil-
ity" is inconsistent with Ms seourate stipulabon, fhat
petitionera may nob be held accountabls for the misdesds
of their agents, Tn a §1988 suit or & Bivens arbfon-—<whers
masters o ook answer for the torts of their ssrvants—the
term “supsrvisory Hability” is & mismomar, Absent vicar.
ous Hability, each Governmant officizl, hig ar her Hile
nobwithstapding, is only Bable for s or har swn miston-
duct. T the context of determining whether there i a
violaHion, of clearly established right to evercome gualifiad’
tmrnunity, purpose rather than Imowladpe s rrquized to
impose Bivens Hability on the sabozdinate for unconstitu.
tinnal discrimination; the same holds frus for an offical
tharged with viclations axising from his oz her supem
tendent reaponsibilities,

v
A )
We turn o respondent's namplaint. Undex Fedezal Euls
of Civil Procedure B(=)(2), a pleading must contain a “short
anfl plain statement of the cladm showing that the pleadec
iz mntitled to reHef” As the Courd hald in Twombly, 550
7. 8. 544, the pleading standard Bnlz 8 anngunces does
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not TequiTe “detailed Factual allegatisng,” but it ﬂemanﬂs
more than an wonaderned, thﬂ-daén&snt—ma“ﬁﬂly
harmed-me accusation. Id., at 555 (ciing Poposan v.
Allain, 478 T, S, 265, 286 (1988)). A pleading that offers
“labels and eomelnsione”™ or “a formulaic recitation of the
elements of a cause of action will mot do™ B0 UL 8., at
555. Nor does 2 complaint suffics if # tenders "naked
asgertion[s)” davoid of “further facinal ephancement” Jd,,
nb 637,

To survive w motion to disoiss, 8 eomplajnk most con-
tain gnffident factual matter, reeephed as trus, o “stats o
ez to xeliaf thatis plaosible on its face” Id., at 570. A

‘claim has facial plansibility when ths plaintiff pleads
factnal content that allows tha cowt to draw the reason.
able fnference that the defendant i Hable for the miscon-
duct alleged. Xd, nt 656. The plansibility standard i not
a¥in o & “prohabilify requirement,” but it asky fy more
than a shear possihility that o defendant bes arted unlaw-
flﬂly. Itid, Where a2 coxmplaint pleads facks 'that are

‘merely eonuistont with™ s defendand’s Habiliy, & .:»GP.:
ghort of the Tine betwsen poashbility and plansihility of
‘eniitlement to relel™ Fd, at 55T (brarksts nimitted).

Twu working principlzs nndedde owmr decision in
Twombly. First, the tenet that a rouwrt muet necept as true
a0l of the allagatinns contained in & complaint is inapph
cable ta legal condusions. Threadbare racitals of the
elemnents of & cause of action, supparted by mexe concle-
sory statements, do not suffiee. Id, at 556 (Although for
the purposes of a motion to disroiss we mnst take ol) of the

fartaal allegations in the compleint as true, we "are not’

bound to mccept 29 toue a Trgal conclusion courhad as a
factual allegation” @uternal qguotztion warks omitted)).

Eule 8 marks m notahls and gensrons deparbure fom the
hypes-technieal, codeplaading regime of n prior ezs, bat it
does not nolock the doors of distavary fora plantif armed
with nothing more than condusiens. Becond, only a coms
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plamt that states & plnszible claim for zelisf mrvives a
motion to dismdas  Fd, mt 556. Determining whether o
complaind atates o plavsible clatm for relief will, as the
Cork of Appeals ohsatved, be B, context-specific task that
raguires the seviewlng ot fo doew on its fudicdal pxperi-
gnce znd common semse, 490 ¥, 8d, ab 157-153, But
where the well-pkadad facts do nob permit tha rowt o
infar mmore than the mmere possfbility of misconduct, the -
complaink has allaged—Int it hea nob “show[j~-"thst the
pleader ia entitled to 281sf” Fad, Bole Civ. Rroc. 8(2)(2). -

In keeping with thess prineiples & couzt considering »
muton to dlsmisy can cluoge £o begin by identiying plead.
ings that, hecaunss thay mre no more then conclusions, axe
nob entitled to the assooption of boeth, While Jegal eone
clugions pan provids tha framework of & complaiot, they
must ba suppuzte& by $astnal allegations. When there axe
wellpleadad Factual allegations, a4 sourk should assume
theiz varamty and then datermines whether they plansibly
give rise to an entitlament fo reliaf

Our dacision 3n Twombly fMustrates the two-pronged
approach. There, we considered, $he suffidensy of a com.
plaint alleging that incumbent telectmmmaications pro-
viders had entersd an ag:aamsnt not to compets and ia
forestal competitive enlry, In violation of the Bhermun
Ast, 15 T% 8. C. §1. Recognidng that §1 snjoins valy anti.
sempebitive condnck “effacted by a vondract, comhination,
or conspiracy,” Copperueld Comp. v. Independence Tube
Corp., 467 U.S. 752, 775 [1984), the plaintifis in Twombly
Hatly pleaded that the defsndants “hald] entered inta a
contract, combination o conspiracy io prevent compstitive
entry ... and bald] apreed not fo compete with ane an-
vther” 550 1.8, at 551 (rtefnsl quotation marks omit
ted), The cnmplamt alsa slleged that the defendants’
*nazallel course of condnet . . . fo prevent competifon” and
inflate prices wag indirative of the wnlawfol apgreermsnt
ellaged. Ihid. (internal quotation marks omitted),
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The Court; beld the plainiiffy complaint deficddent under
Rule B. In dolng so & frst noted that the plaintiffy’ asser-
ton of an urlawful agreement was a “Jegal conclusion’
and, as such, wasnot entitled to the asswmpiion of bruth,
Id., at 565, Fad the Court slmply credited, the allegation
of a conspiracy, the plaintifis woold have stalted a dlaim
for xalief and heen entitled to proceed perfrae, The Court
next addressad tha “nuh” of the plaintifs complaint—4ha
well-pleaded, noncnnelnsory fackeal a]legaﬁun of paraTle]
hehavior—to determina wh,’chm: It gava xise 0 2 “plausi
ble saggestion of conspirary.” Id, at 566-566. Acknowl-
edging that parallel conduck was consistent with an
unlawinl agresment, the Oourk meverthelesa concluded
that it did not plausibly mpgast an illicit accord becansa it
wras nob oxly compatible with, hut indsad was more Hkaly
explained by, Inwiil, wnchareopraphad frasomarkat behave
jnr, Id., at B67. Becanse the well-pleaded fact of pasallsl
conduch, mecented e txus, did not plansibly sugeest an
unlawiul sgreemant, the Courd held the plaintiffs’ com-
plaink mrasibo diamissed B, 2 570

B

. Under Twombly's conskzuckion of Rule B, ws condnde
that respondent’s omplaint hay not “nudged [his] claims”
of invidious -discrimination “across the Iins from conceiv-
ahle to plausihla.” Thid.

We begin our analysis by identifying thy allegations in
the complaink that are not entitled to the asswmption of
truth. Respomdent pleads that petitionars “kmew of, con-
doned, end willfully snd malidously ‘agreed to subject
[him]® to harsh conditions of confinement "as a matter of
policy, so lely o, accornt of [bds] religiom, race, andlor
national origiy and for mo Izglinma‘sa penological intergst.”
Complaint {98, App. to Pet. for Cert. 173a~17da. The
complaint alleges that Asheoft was the “principal archi.
tegt! of this invidious poliy, #d., 10, at 1574, and that
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Mueller was "lustromentsl’ in adopting and exsoubing #,
id., 11, st 157a. These bure assexbioms,.rmuch Hke fhe
pleading of conspiracy in Twombly, rmount to nothing
more then g “formvlsl recitatinn of the elements” of a
congtitrional discimination claim, BB0 U.8., ab 585,
namely, that patitionezs adoptad a policy “becanss of not
meraly n gpitz of ifs adverse effecta wpon an idexdifable
group” Feenay, 442 TI. 8, =% 278, As sach, the sllagations
ara ponclusary and ot entfled to be assumed frue,
Twombly, supro, 680 1. 8., at 554-585. T'o be cleay, wadn
not weject these bald allegations on the prouud that they
are mozealistic or nensensicel. 'We do not so characterizs
them any more thaw the Cowrt it Twombly refected the
plaintiffs express allegation of » " ‘roptract, combinetonor
comspiracy o prevent compelibive antey,’” id, at BSI,
becanss it thought that daim too thimerical to be mam-
talmed. X4t is the conclusery nators of respondent’s alleg.
tions, rzther than thelr extravagantly fndfnl naturs, that
diserditlag them to the presumption of trath.

‘Wa mext considex the factual nllegatipna in respondext's
complaint to datermine if they plansihly soppest an ent.
tlament £4 velisf  The rompldst allages that “the [FER,
undar the direction, of Defendant MUELLER, srrested and
detaimed thousands of Awb Muslim wen ... 28 pazt of its
duvestgation of the events of Seplamber 117 Complaint
947, App. to Pet. For Cert. 184a. Tk furthar clatws that
“[fhe policy of bolding pust-Septenber-11th detainezs in
highly resirictive conditions of confinement uotll they
were ‘leared by the FBI was approved by Dgfendants
ASHCROFT and MUBLLER in discussions in the weels
after Beptember 13, 20017 Id., 168, at 1582, Taken ag
trua, these allegafions nre cfinsistent with petitioners’
purposefally designaiing detaiveds -*of bigh intecest”
becanse of their xace, religion, or nationsl origin.  But
given, more Hisly explanations, they do not plansibly
establish this purpose.
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The Beptember 11 atitacks wars pexpetrated by 19 Amb
Muslim hjackers who countad thamsslves mmembers in
good stending of ¢l Queds, an Tslamic fundamenialich
group. Al Qands was headed by another Arab Muslim—
Osgams bin Laden—and composed o lazge part of his Arh
Muslim disciples. It should fome as no surprise that a
lagitimate policy directng law emfovcement o arrest and
detatn individuals bevanse of their suspected Bnk {o the

* attacks would produce o disparate, incddental Fmpart on
Arab Muslims, even though £hs purposs of the policy was
to target neither Atabs nor Musims, On the facts respon-
dent rlegas the arrdsts Mﬂeﬂe: oversaw were liksly law-
fol and fustified by his nmixs:nmmatary intent to detain
alians who were llegally present in the Tinited States and
who had potential eonnections to those who comemitted
texrorist ucts,  As hebsreen that "cbvicus alternalive ex-
planation” for the mvasts, Twombly, supro, at 687, 2dd the
muposafud, Invidious discimination respondent asks us to
infer, discimination is net a plansible condlusion,

But aven if the complaint's well-pleaded facts piva rise
to @ plausible inferencs that yespondent’s arrest was the
resli of unconstiintionsl discriminabion, that-inference
-wlone wodd not entitle zespogdent fo relef It iz impor
tant. to recall that respemdant’s complaink challenges
naither the constitubionalty of his arrest mox his Iniiial
detention in the MDC. Respondent’s constitutional claims
against petitidners rest solely on their ostensible Ypolicy of
holding post-Beptembar-11th detainsesd” in the ADMAX
SHU onca they were categorized as-'of high interest
Complaint 168, App. to Pel. for Cert. 1684, To prevail on
that theory, tha complaint must contain facks plansihly
showing that paiitioners purposefully adopted 2 policy of
cldzsifying post-Beptamber-11 detainess as “of high inter
est” hecause of thelr race, religion, or national orgin.

Thiz ths complaint failzs to do. Though respondent
alleges that vazious other defendants, who are not hefors
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s, may have labeled him & person of “of high intersst” fox
impetmissihla reasons, his ouly factual allegation agamst
petitioners accusas them of adopling & polity approving
“resirictive conditions of confinement” for post-Septamher-
11 detainees unifl they waza *“'deared’ by the FBIL® Ibid,
Aceapting the truth of that eHegation, the compleint doss
no Ehow, or even intimabe, that pebitiomers puxposefully
houged detainzes in the A.DMSK SHIT dua to thelr xace,
refigion, or naHonal orgn, " ALl # plausihly buggests is
that the Nation's top Inw enfovcement officers, fn the
aftermath of v devastating terrorist atback, sought o keep
suspected terrorisks in the most ascure conditfons mveil-
able until the suspects conld be cleared of terrorist activ-
ity, Respondent does mot azgus, ndr can he, that such a
motive would vidlate petftdsmers’ constitutionsl obliga-
tioms. He would xmeed to allege more by way of fachual
contant to “audgle]” hia dadrmof proposefil discrimination
"sexpes tPhe Yne from concefvable to plansible” Twombly,
BEO T B, at §70

Tu be surs, respon&ent can abtempt fo drow coxbeln
conkrasta belween the pleadings the Court ropsidered in
Tuwombly and the pleadines at issus hera. Tn Twombly,
the compleint allaged peneval wrongdoing that extended
over a pexiod of years, id, at B5%, whereas ham ths com-
platot sVleges discrete wrongs—dor instance, beatings—hy
lower level Government actors, The allegationy here, if
true, and if condoned by petifioners, conld be the basis for
sume inference of wronghd inbedt on pebitioners. park
Despite thess distinelions, respondent's pleadings do nob
suffice to stale n elatm. Unlike in Twombly, where the
doekrine of respondect superior rodld bind the corporats
defendant, ha:e, a3 we haye npted, petitiomers cannot be
held labls noless they themselves acted om sceount of a
constitetionally protected characterisiis, Yet xespondent's
complaint dozs nok rontain any factue] allegation i
rlant to plaushly sngeest petitioners’ discriminatory stata
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- of mind. His pleadingy thus do not mest the standavd
necessacy to comply with Rule B.

Tt 3¢ important to nots, however, thal we express mo
opiodon iconcerning the suffidency of respondent’s com.
plaimt against the defendants wha are not befire us.
Bespondsni’s aceount of his prison ordgal allegey serimua
official misconduch that we need nok address hers, Our
dadsion iz Hmited to tha determinatinn that respondent’s
complaint does Aot entitle him fo reliaf from p eﬁﬁﬂnaxs.

o

Respondant ofiers thres argumen:ts that bea.r oL aur
d:xspnszhnn of his case, but nons ispersuasiva.

1

Ragpondent Hrst szys that pur dedsion in Twombly
ghonid be Yaritad to pleadings mads in the context of an
antitrost dispate. Ighal Boief 87-88. This argument is
ot srpporksd by Trwombly and i3 insompatible with the
Federal Rules of Civil Precedors, Though Twombly de-
tamnined tha suffsieancy of 2 complaint sounding in axnt-
trust, the decdsfon was based on our Imferpretation and

application of Bule 8. BEO 1L B, at 554. That Rule in turn -

governs tha pleading standaxd “in all civil ackions and
proceedings in the Unitad Statas district conxts” Fad
Rule Civ. Prec. 1. Our decision In Twombly expounded tha
pleading standaxd for "all civil actions,” ibid., and it ap-
plies to antitnust and discrimination snits alike. See §50
T, 8., b B55-5886, and n. B.

2 .
Regpondent next implieg that our construckion of Role §
ghould be termpered whexe, ashere, the Court of Appeals
has “instracted the diskriek cougt to vabin discovery in such
g way 45 io preserve” petitionsrs’ defense of gualified
ity "as much as possible in anticpation of a sum-
mary judement motion Jghal Brief 27. We have held,
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discovary as io the other parbies proceeds, # wodld prove
necessary for patitionsrs and their counsel to particdpate
in the procees tn ensure £ha casa does nob develop in 2
mifleading or glanted vay that raunses prejudics o their
positivn: Fven if pefitioners nre not yek themselvey sub-
ject to discovery ordaxs, then, they would not be fres from
+he hurdens of discovery, -

We declins respondent’s Inyitation fo relax the pleading
regiivements on the ground thek the Coudd of ‘Appéals
promises petiioners minhrally intmsive discovary, That
promisa provides especially cold comfbet n this pleading
condext, where we are Impelled to give zeal contsnt 4o tha
concept of qualifiad immunity for Kgh-avel officials who
must he neither daterred nor detractad from the vigorons
perfirmance of their duties, Berauss respondent's com-
plaint is deficient undex Rule B, he i3 not entitlad fo dis-
covery, cabined or atherwize. .

3

Respondent fnally maintains that the Fedaral Bules
expressly sllow him fo sllege petitimmers’ discriminatory
{ntenk “penerally,” which he squates with 2 conclusocy
allegation. Igbdl Briaf 32 (citing Fed. Bale Civ. Proc 5).
It fllows, respondent says, that his complaind is sdf-
ciently well pleaded because it clatms that petitionery
Siscriminated against him “om account of [his] religon,
race, and/or nations origih and for no legithnate penologd-
cal inferest” Complaink {96, App. to Pat. for Cact. 1722~
1782 'Were we regquirad fo mecapt this allegalion as trus,
raspondent’s complaing woeld swcvive pelitioners’ motion
to dismiss. But ths Federal Rules do not raduive couzts fo
credit 2 complaint's conclusory statements withoub zefer-
ence to ity Tactual contexh,

It is trus that Rula 8() reguirss paricularity whan
pleading “fravd or wistdks” while aDlowing "[mlalice,
intent, knowladge, snd othex conditivns of a parsor’s mind
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[ta] be alleged generally” Buti "generally” is a relative
term. In the context of Ruls B, i is to ha compared fo the
particularity requirement applicable fa frand or ristake.
Ruls B mexely sxcuses a party fom pleading discrmina.
tory intent under an elevated pleading standard. Tt Aoes
not give him Beense to svade the less fgid—thongh sHll
pperative—sirdctarss of Fuls 8. Hee 54 0. Wrght & A
Miller, Federal Practice and Procedura §1301, p. 251 (34
ed 2004) (*[A] Zigid ruls reguiring the detadled pleading of
a eondition of mind wonld be undesirable becauss, absant
overriding considerations pressing for 2 specficity ze-
guirement, a3'in the casa of averments of frand or mis-
take, the ganeral ‘ghort and plaie statemeant of the caim’
mandate in Role 8(a) . .. should conizol the second san-
temee of Rule 3(h)"). .And Ruls B does noh empewer ze-
spondent ta plead the hars elements of his vanse of action,
aftx the Jabel “general allegation” and expect his tom-
plaint to survive a motion to dismiss.
\'

Wea hald Lhat regpondant's complainl fils tu phead aufi
tient Facts fo state a dladm for purposeful and wmlawhal
discrimination against petifionsra. Ths Court of Appeals
should dacids in the first instance whather to remand to
tha Distdct Courk so that respondent can seek lemyve fo
amend bis deficient complaint.

The judgment of the Courh of Appeals is xevarsad, and
the ease i3 remanded for forther procsadings consistent
withthis opindomn.

Tt is 5o ordered,

g‘,
%
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In.re GUARDIANSHIP OF Richard
.PESCINSKI, Incompetent.

t

Janice Pescinski LAUSiER,' Appellant,
V.
 Richard PESCINSKI, Respondent.
- No. 668.

Supreme Court of Wisconsin,

March 4, 1975,

.WVILKIE, Chief Justice.

Does a county court have the power to
order an operation to be performed to re-
~move a kidney of an incompetent ward,
-under guardianship of the person, and
transfer it to a sister where the dire need of

the transfer is established but: where no -

consent has been given by the incompetent

or his guardian ad litem, nor has any bene- .

fit to the ward been shown?

That. is the issue presented on appeal .
here. The trial court held that it did not -

have that power and we agree. The appel-
lant, Janice Pescinski Lausier, on her own

petition, was appointed guardian of the per- .

son of her brother, the respondent, Richard

Pescinski. In 1958, Richard was declared

incompetent and was committed to Winne-
bago State Hospital. ‘He has been a com-
mitted mental patient since that date, clas-

sified as a schizophrenie, chronie, catatonic,

type. .
On January 81, 1974, Janice Pescinski

Lausier petitioned for permission to Dr. H. ‘

M. Ksuffman to conduct tests to determine
whether Richard Pescinski was a suitable
donor for a kidney transplant for the bene-
fit of his sister, Elaine Jeske. Elaine had
both kidneys surgically removed in 1970
because she was suffering from kidney fail-
ure diagnosed as chronic glomeru]on_ephz;i-,
tis. In order to sustain her life, she was put
on a dialysis machine, which functions as an
artificial kidney. Because of the deteriora-
. tion of Elaine, the petition contended that a
kidney transplant was needed, . Subsequent
tests were completed establishing that

Richard was a suitable donor, and a hearin‘g .

“was then held on the subject of whether
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permission should be granted to perform
the transplant. The guardian ad Iitem :
would not give consent to the transplant
and the county court held that it did not
have the power to give consent for the
operation.

At the time of the hearing Elaine was
thirty-eight and her brother Richard was
thirty-nine. Evidence was produced at the
hearing that the other members of the Pes-
cinski family had been ruled out as possible
donors on the basis of either age or health.
The father, aged seventy, and the mother,
aged sixty-seven, were eliminated as possi-
ble donors by Dr. Kauffman because, as a
matter of principle, he would not perform
the operation on a donor over sixty. A
similar rationale was applied by Dr, Kauff- :
man as to all of the six minor children of :
Elaine, the doctor concluding that he
“would not personally use their kidneys” as |
a matter of his “own moral conviction.” ;
Mrs. Jeske's sister, Mrs. Lausier, was ex-,
cluded as a donor because she has diabetes. .
Another brother, Ralph Pescinski, testified:
that he was forty-three years old, had been,
married twenty years and had ten children, !
nine of whom remained at home. He is a |
dairy farmer and did not care to be a donor
because there would be nobody to take over
his farm -and he felt he had a duty to his |
family to refuse. He further testified that !
he had a stomach disorder which required a I
special diet and had a rupture on his left
side. He had been to see Dr. Capati at the :
Neillsville Clinie, who told him he should ,
not get involved and that his family should
come first. ’

The testimony showed that Richard was |
suffering from schizophrenia—catatonic |
type, and that while he was in contact with |
his environment there was marked indiffer- i
ence in his behavior. Dr. Hoffman, the |
medical director at the Good Samaritan |
Home, West Bend, Wisconsin, testified that -
in layman’s terms Richard’s mental disease

was a flight from reality. He estimated
Richard's mental capacity to be age twelve.
No evidence in the record indicates that
Richard consented to the transpl_é.nt. Ab-
sent that consent, there is no question that
the trial court’s conclusion that it had no
power to approve the operation must be
Isustained.
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2014 WL 51290
S.D. Texas,
Houston Division.

Perry COLEMAN, Plaintiff,

JOEN MOORE SERVICES, INC, Defendant,
Jan, 7, 2014,
MEMORANDUM AND OPINION
1EE H. ROSENTHAL, District Judge,

#1 The plaintiff, Perry Coleman, sued his former employer, John Moore Services LP, alleging violations of the Fair
T_abor Standards Act for failure to pay overtime for hours worked in excess of 40 hours in a workweek, John Moore
has moved to dismiss Coleman’s amended complaint for faflure to state an FLSA violation or FLSA employer status
under Federal Rule of Civil Procedure 12(b)(6) and Rule 8(a)’s pleading standards.

Based on the pleadings; the motion, response, and reply; and the applicable law, this court finds that the complaint’s
allegations are insdequate and grants the motion to dismiss, without prejudice and with leave to amend.

I, The Allegations in the Amended Complaint
Coleman's amended complaint is terse. His FLSA allegations in his amended complaint are as follows:

6. The Plaintiff worked for Defendant from on or about January 2008 to on or about May 2012 as an electrician.

7. During one or more weeks of Plaintiff's employment with Defendant, Plaintiff worked in excess of forty (40)
hours (overtime hours),

8, During one or more weeks of Plaintiff’s employment with Defendant wherein Plaintiff worked overtime hours,
Defendant failed to pay Plaintiff one and one-half times his regular rate of pay for each overtime hour worked,

9, The aets described in the preceding paragraph violate the Falr Labor Standards Act, which prohibits the denial
of overtime compensation for hours worked in excess of forty (40) per workweek, Defendant willfully violated
Plaintiff’s rights under the FLSA.

Coleman seeks actual and compensatory damages. He also seeks liquidated damages for a willful FLSA violation.

John Moore moves ta dismiss under Rule 12(b)(6) based on recent case law applying Bell Alantic Corparation v.
Twombly, 550 U.S, 544, 127 8.Ct. 1955, 167 L.Ed.2d 929 (2007) and Ashcroft v. Igbal, 556 U.S. 662, 129 S.Ct.
1937, 173 LEd.2d 868 (2009) to similar bare-bones FLSA allegations, John Moore argues that Coleman’s
allegations that he worked in excess of 40 hours per week without being paid overtime are insufficient because they
“merely parots™ the FLSA's text without supporting the overtime allegations with sufficient facts,

#2 In response, Coleman argues that the case law before and after Twombly and Igbal support the sufficiency of his
FL.SA-violation allegations, He does not address the challenge to the caverage allegations! Coleman argues that the
additional details can be obtained through discovery. John Moore replies by pointing out that some of the cases
Coleman telies on are from 2009 and the more recent cases denying motions to dismiss had considerably more
detailed pleadings than Coleman’s complaint.

1. Analysis _
On a Rule 12(b)(6) motion, a court must take the facts alleged in the complaint as true and draw all reasonable

inferences in the plaintiff's favor, The court will not dismiss any claims unless the plaintiff has failed to plead
sufficient facts to state a claim to relief that is facially plausible, Bell Atl Corp,, 550 U.S. at 570, that is, one that
contains “factual content that allows the court to draw the reasonable inference that the defendant is liable for the

WestlawiNext © 2015 Thomson Reuters. No claim to original U.S. Government Works,
' 92



misconduct alleged,” Igbal, 556 U.S. at 678. The plaintiff must allege facts showing “more than a sheer possibility
that a defendant has acted wnlawfully.” Jd. A complaint that offers only “labels and conclusions™ or “a formulale
recitation of the elements of a cause of action will not do.” Twombly, 550 1.8, at 555,

A. The Allegatlon of an FLSA Violation

The FLSA states that for “employees engaged in interstate cormmerce ... no employer shall employ any of his
employees .. for & workweek longer than forty hours unless such employee recelves comnpensation for his
employment in excess of the hours above specified at a rate not less than one and one-half times the regular rate at
which he is-employed,” 29.U.S.C, § 207(a)1). To show a violation of the FLSA's overtime requirements, a plaintiff
must allege (1) that he was employed by the defendant; (2) that his work involved interstate activity; and (3) that he
performed work for which he was undercompensated. John Moore argues that Coleman's complaint fails to allege
his claims or coverage with sufficlent factual specificity. John Moore relies on two recent circult cases, Dalesus v
HEF Munagement Services, LLC, 726 F.3d 85 (2d Cir.2013) and Pruell v. Caritas Christi, 678 F.3d 10, 13 (st

Cir.2012),

In DeJesus, the Second Circuit sgreed with the distrct court that the plaintiff failed to allege sufficient facts
supporting allegations that she worked overtime without proper compensation. DeJesus “alleged only that in “some
or all weeks" she worked mwore than *forty hours® & week without being palid *1.5” times her rate of compensation.”
Dejesus, 126 F3d at 89, Those allegations were “no more than [a] rephrasing [of] the FLSA’s formulation
specifically set forth in section 207(a)(1).” /d. Because the “complaint [merely] tracked the statutory language of the
FL.SA, lifting its numbers and rehashing its formulation, but alleging no particular facts” her complaint was properly
disnissed, /4, Plaintiff merely “repeated the language of the [FLSA]," without “estimatfing] her hours in any or all
weeks or provid[ing] any other factual contest or content,” J4,

%3 Although plalatiffs are not required to provide an approximation of uncompensated overtime hours to survive &
maotion to dismiss FLSA overtime claims, the Second Circuit required the plaintiff to at least “allege 40 hours of
work in a given workweek as well as some uncompensated time in excess of the 40 hours,” and noting that an
approximation of hours “may help draw a plaintif©s claim closer to plausibility,” but was clear that such an
approximation was not required.

Before the Second Circuit’s analysis in Delesus, district courts in the Second Circult allowed threadbare
paraphrasing of the FLSA’s statutory requirements 1o survive-a motion to dismiss. DeJesus appraved a district
court's decision to require some factual content or context beyond the elements of the statute. Cases decided in
district courts in the Second Circult after DeJesus have appliect this requirement. ‘

4 Fere, by contrast, Coleman's complaint has no allegations that provide any factual context that form the basis for
his claimed FLSA violation. The complalnt merely alleges that “[during] one or more weeks of Plaintiff’s
emnployment, Plaintiff worked in excess of forty (40) hours” and that during “one or more weeks ... Defendant failed
to pay Plaintiff” the overtime rate, For the same reasons as the Second Circult in DeJesus, this court finds that more
is required of a plaintiff than an “all purpose pleading template” with allegations providing no factual context and no
way for the court to defermine that the plaintiff has stated a claim as opposed to repeating the statutory elements of
the cause of action. The DeJesus court was careful to note that it was not requiring a plaintiff to plead a specific
rumnber of hours worked; “mathematical precision™ was not the standard, But the court did not find it unfair or
burdensome to require sgome factual allegations. “[1]t is employees’ memory and experience that lead them to claim
in federal court that they have been denied overtime in violation of the FLSA in the first place. Our standard requires
that plaintiffs draw on those resources in providing complaints with sufficiently developed factual allegations .
Dejesus, 726 F.3d at 88-91, Similarly, Coleman should be able to use his memory to flesh out the complaint with a
factual context, before discovery has taken place,

John Moore points out that while Coleman cites cases denying motions to dismiss FLSA claims, the complaints in

those cases pravided facts that fairly put the defendant on notice of the basis of the claims but in [those cases] the

plaintiff’s allegations Indicated that her overtime claim was based on alleged misclassification as an independent

contractor, Accordingly, the motion to dismiss the FLSA violation claim is granted, without prejudice and with
leave to amend the complaint to provide a factual context, consistent with this opinion,
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B. The Allegation of FLSA Coverage
John Moore contends that the complaint does not allege facts but rather merely recites the statutory elements of

FLSA coverage, Coleman does not respand to this argument. His amended complaint alleges the following:

At all times pertinent to this complaint, Defendant John Moore, LP was an enterprise engaged
in interstate commerce. At all times pertinent to this Complaint, Defendant regularly owned
and operated businesses engaged in commerce or in the production of goads for commerce as
defined by § 3(r) and 3(s) of the Act, 29 U.S.C. § 203(r) and 203(s). Additionally, Plaintiff
was individually engaged in commerce, and his work was essential to Defendant’s business.

%5 'To survive a motion to dismiss, 8 complaint must allege facts that show coverage under the FLSA. “The FLSA
guarantees overtime pay to employees engaged in the production of goods for commerce (*individual coverage') or
employed in an enterprise engaged in commerce or in the production of goods for commerce (‘enterprise
coverage')” Martin v. Bedell, 955 F.2d 1029, 1032 (5th Cir.1992). “Commerce,” under the FLSA, “means trade,
comumerce, Iranspartation, transmission, or communication among the several States or between any State and any

place outside thereof." 29 U8 .C. § 203(h).

The court agreeg that the complaint dees not sufficlently allege facts demonsirating individual or-enterprisa
coverage, Rather than pleading specific facts that establish individual or enterprise coverage, Coleman recites the
statutory elements of FLSA coverage or asserts generalized facts that do not relate to the coverage issue.

Because Coleman has failed to nllege facis that, if taken as true, establish coverage under the FLSA, John Moore’s
Rule 12(b)(6) motion to dismiss is granted, without prejudice and with leave to amend to provide a suffictent factual

basis consistent with this opinion.

£nd of Document . © 2013 Thomson Reuters, No clalario udginat UL5, Guvernment Warks.
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2014 WL 4722706
NCDA TEXas,
Dallas Division,

Rurtiss KIDWELL, Plaintiff,
v
DIGITAL INTELLIGENCE SYSTEMS, LLC, d/b/a Disys, Defendant,

‘Signed Sept. 22, 2014,
MEMORANDU3 OPINION AND ORDER

JANE J. BOYLE, District Judga.

#1 Defore the Cowt is the Motian to Dismiss for Fallure to State a Claim or, in the Alternative, Motion for 2 More Definite
Staternent, filed by Defendant Digital Intelligence Systems, LLC, d/b/a DISYS on March 17, 2014. After considering the
Motion and the related briefings, the Court GRANTS Defendant’s Motion to Dismiss but permits Plaintiff leave to amend
his complaint to include allegations sufficient to inform Defendant of the parties’ coverage under the FLSA, Accordingly, the
Court DENIES Defendant’s Motion for a More Definite Statement a3 moot. '

I.
' BACEGROUND
This is an action for unpaid overtime compensation under the Falr Labor Standards Act (‘FLSA™), 29 US.C, § 201, et seq.
Plaintiff Kurtiss Kidwell (“Kidwell”) alleges that he was employed by Defendant Digital Intelligence Systems, LLC d/b/a
DISYS (“DISYS") as a national accounts recruiter from November 2012 through April 2013, Kidwell claims that during
“one or more weeks" of his employment he worked in excess of forty hours but was not paid overtime. Id. Accordingly, he
filed sult in this Court on October 8, 2013, Several months later, on February 3, 2014, Kidwell filed his First Amended
Complaint, seeking actual and compensatory damages, liquidated damages, as well as attorneys’ fees and costs, On March
17, 2014, DISYS filed its present Motion to Dismiss, or in the Altemative, Motion for a More Definite Statement,

IL
LEGAL STANDARD

A. Bule 12(b)(6) Motion Yo Dismiss _
. Under Rule 8(a)(2) of the Federal Rules of Civil Procedure, a complaint must contain “a short and plain statement of the
claim showing that the pleader is entitled to relief.” Fed R.Civ.P. 8(2)(2). Rule 12(b)(6) authorizes the court to dismiss a
plaintiff's complaint for “failure to state a claim upon which relief can be granted.” Fed RCiv.P, 12(b)(6). In considering a
Rule 12(b)(6) motion ta dismiss, “[tJke court accepts all wall-pleaded facts as true, viewing them in the light most favorable
to the plaintff™ In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir.2007). To survive a motion to dismiss, a
plaintiff must plead “encongh facts to state a claim to relief that Is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.8.
544, 570, 127 8.Ct. 1935, 167 LEd.2d 929 (2007). “Threadbare recitals of the elements of a causa of action, supported by
mere conclusory statements, do not suffice.” Asheroft v Iqbal, 556 U8, 662, 678, 129 8.Ct. 1937, 173 L.Ed.2d 868 (2009).
“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.™ Id, “The plausibility standard is not akin to a ‘*probability
requirement,’ but it asks for more than a sheer possibility that a defendant has acted unlawfully.” 14, When well-pleaded facts
fail to achieve this plausibility standard, “the complaint has alleged—but it has not shown—that the pleader is entitled to
relief.” 14, at 679 (internal quotation marks and alterations omitted). :

B, Rule 12(g) Motion for a More Definits Statement

#2 Rule 12(e) allows & party to “mave for a more definite statement of a pleading to which a responsive pleading is allowed”
when it Is “so vague or ambiguous that the party cannot reasonably prepare a response.” Fed R.Civ.P. 12(e). “When a party
moves for 4 more definite statement, a court must determine whether the complaint is such that a party cannot reasonably be
required to frame a responsive pleading.” Ash Grove Tex., L.P. v, City of Dallas, No. 3:0&-CV-2114-0, 2009 WL 3270821,
at *7 (N.D.Tex, Oct, 2009). “[M]otions for a more definite statement are genesally disfavored,” and district conrts have
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“significant discretion” when considering them, Jd, (internal citations and quotations omitted),

m!
ANALYSIS
DISYS seeks dismissal, or alternatively, a more definite statement, because Kidwell “failed to plead facts .., sufficient to
suppott his cliims for individual relief under the FLSA. Specifically, DISYS argues Kidwell does not offer sufficlent facts
regarding DISYS's employer status, the alleged overtime violations, and coverage under the FLS A,

A. Tha Allegations of Employer Status under the FLSA .
The Court first considers DISYS's argument that Kidwell has failed to plead sufficient facts to demonstrate that an
employer-employee relationship existed between them. DISYS contends that Kidwell's allegations fail to satlsfy the
“aconomic reality” test set out by the Fifth Circuit and do not provide facts establishing DISYS's employer status,

In order “[tJo be bound by the requirements of the Fair Labor Standards Act, one must be an ‘employer.' " Donovan v, Grim
Hotel Co., 747 B.2d 966, 971 (3th Cir.1984) (citing 29 U.S.C. §§ 206-07). Under the FLSA, the term “employer” “includes
any person acting directly or Indirectly in the interest of an employer in relation to an employee.” Lee v. Conhoma Cnty,, 937
F.2d 220, 226 {5th Cir.1991) (quoting 29 11.8.C. § 203(d)). The Supreme Court has determiined that the FLSA’s definition of
“smiployer” is to be interpreted expansively, Falk v, Brennan, 414 US, 190, 195, 54 S.Ct. 427, 38 L.Ed.2d 406 (1573). Thus,
"ilhe term employer includes individuals with manageria] responsibilities and ‘substantial control over the terms and
conditions of the [employea's] work.' ” Lee, 937 F.2d at 226 (quoting Falk, 414 U.8. at 195).

3 The Fifth Circult uses the “economic reality” fest to evaluate whether an individual or entity poasesses such operational -
control with respect to the employment relationship, Gray v. Powers, 673 F.3d 352, 354, 357 (5th Cir.2012). In applying this
test, the court considers whether the alleged employer: “(1) possessed the power to hire and fire the employees, (2)
supstvised and controlled employee work schedules or conditions of employment, (3) detennined the rate and method of
payment, and (4) maintained employment records.” Jd, at 355 {citations omitted). *While each element need not be present in
every case,” the individual must have control over at least certain aspects of the employment relationship. /d. at 357 (“While
the Fifth Circuit ‘has on several occasions found employment status even though the defendant-employer had no control over
certain aspects of the relationship,’ it does not follow that someone who does not control any aspect of the employment
relationship is an employer.”).

While Kidwell's Amended Complaint does not provide details deseribing how DISYS oversaw his work, the Court concludes
that the allegations are sufficlent to support a reasonable infersnce of operational control by DISYS and an
employer-employee relationship between the parties. Kidwell alleges he “worked for Defendant from November 2012
through April 2013 as a national accounts recruiter; “his work was essential to Defendant's business™; and "[d] uring ...
Plaintiff's employment with Defendant ... Defendant failed to pay Plaintiff.” At the very least, Kidwell has asserted thact, he
was employed by DISYS, DISYS was in control of his method of payment, and DISYS failed to pay him. See Haffman v.
Cemezx, Inc, No. H-09-3144, 2009 WL 4825224, at *3 (SD.Tex. Dec.8, 2009) {finding that similarly simple allegations in
an FL.S A complaint were “all factual allegationfs}—not legal conclusions—and, if proven, they give rise to a plausible claim
for relief”). Kidwell's allegations, taken as true, are sufficient to qualify DISYS as an employer under the FLSA, and
thereFore state & claim against it.

Accordingly, the Cout finds that Kidwell has alleged sufficient facts to demonsirate that an employer-employee relationship
existed between him and DISYS, '

B. The Allegations of FLSA Overtime Violations '

#4 The Court next considers DISYS's argument that Kidwell has failed to satisfy the pleading requirements for the alleged
FLSA. overtime violations because he offers no factual context for his claims and “must at least allege an estimate of the
mumber of hours worked without adequate compensation.” It response, Kidwell insists that he pled sufficlent facts to put
DISYS on notics that it fs being sued for overtime wage violations.

Allegations of a complaint must be sufficient to “give the defendant fair notice of what the ... clalm is and the grounds upon -
which it rests.” Twombly, 550 U.S. at 555 (quoting Conley v. Gibson, 355 US. 41, 47, 78 S.Ct, 99, 2 LE4.2d 80 (1957)).
“Moreover, it cannot be the case that a plaintiff must plead specific instances of unpaid overtime before being allowed to
proceed to discovery to access the employer's records.” Solis v. Time Warner Cable San Antonlo, LP., No.
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10~CA-0231-XR, 2010 WL 2756800, at *2 (W.D.Tex. July 13, 2010).

Taking Kidwell's factual allegations regarding the overtime violations as true, the Court finds that Kidwell has pled “enough
facts to state a claim to relief that is plausible on its face.” Twombly, 550 LS, at 570.% In his pleadings, Kidwell has specified
the name of the employee asserting the statutory violation, the employee’s job title while working for DISYS, and the
six-month time period during which he allegedly worked over forty hours without being paid time-and-a-half. Dee, 5, PL's
Am, Comp, 1-2 (noting that ‘Plaintiff worked for Defendant from November 2012 through April 20137). Kidwell’a
complaint presents similar allegations regarding overtime pay and is therefore sufficient to "give the defendant fair notice of
what the ... claim Is and the grounds upon which it rests.” Tiwombly, 550 U.S. at 555 (quoting Conley, 355 U.S. at 47),

C. The Allegations of FLSA Coverage
*5 The Court turng to the Issue of the parties’ coverage under the FLSA, examining both Kidwell's individual coverage and

DISYS's enterprise coverage. “The FLSA guarantees overtime pay to employees engaged in the production of goods for
commetce (‘individual coverage’) or employed in an enterprise engaged in commerce or in the production of goeds for
cornmerce (‘enterprise coverage').” Martin v, Bedell, 955 F.2d 1029, 1032 (5th Cir,1992) (citing 29 U.S.C, § 207(a)(1)).
“Bither individuat or enterprise coverage i3 enough to invoke FLSA protection,” /4, (emphasis omitted), Because coverage Is
an element of an FLSA claim, a plaintiff must allega facts that show coverage under the FLSA in order to survive a motion to

dismiss.

Kidwell alleges both individual and enterprise coverage. Doc. §, PL's Am. Comp, 1-2, In addition to stating that he worked
for DISYS as & national accounts recruiter, the ralevant portion of the Amended Complaint states:

(]t all times pertinent to this complaint, DIGITAL INTELLIGENCE SYSTEMS, LLC d/b/a DISYS,
LLC, was an enterprise engaged in interstate commerce, At all times pertinent to this Complaint,
Defendant regularly owned and operated businesses engaged in commerce or in the production of
goads for commerce as defined b

Additionally, Plaintiff was individually engaged in commerce and his work was essential 10
Defendant's business. ' . '

Id. DISYS argues Kidwell’s allegations supporting the overtime clalm are insuffictent because the Amended Complaint does
not allege any specific facts regarding interstate commercial activity, but merely recites the statutory elements of FLSA
coverage.

1 Individual Coverage
The Court first addresses the issue of Kidwell's individual coverage under the FLSA. To demonstrate that individual

coverage exists, Kidwell must allege facts that give rise to a reasonable inference that he was engaged in commerce or in the
production of goods for commerce. 29 U.S.C. §§ 206(a), 207(2); Morrow, 2011 WL 5599051, at *3, The test to determine
whether an employes is “engaged In commerce” inquires “‘whether the work Is so directly and vitally related to the
functioning or an instrumentality or facility of interstate commerce as to be, in practical effect, a part of it rather than an
isolated activity.” Williams v, Henagan, 595 F.3d 610, 621 (5th Cir.2010).

*§ Eyen though Kidwell's Amended Complaint indicates “national accounts recruiter” as his job title, Kidwell has failed to
plead specific facts that establish individual coverage. Despite the presence of the term “national” in his job title, Kidwell
offers neither a description of the nature of his work nor a clarification as to how such work engaged him in interstate
commerce. See Foreman v. Foodtrontx, LLC, No. 3:14-CV-0636-BF, 2014 WL 2039035, at *2 (N.D.Tex. May 16, 2014)
(finding that plaintiff's allegation that he worked as a “technical support agent” and his assertion that his employer engaged
in interstate commerce did not demonstrate that plaintiff’s work engaged him in interstate commerce); Morrow, 2011 WL
5599051, at *3 (holding that plaintiff’s allegation that he provided electrician services to defendants’ clients sufficiently
deseribed his work but did not demonstrate “how that work engage[d] him in interstate commerce”). Kidwell recites the
elements of coverage as articulated in the FLSA, but he fails to relate them to the specifics of his work responsibilities, Thus,
the Court concludes that the Amended Complaint fails to allege sufficient facts to establish individual coverage,
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2, Enterprise Coverage .
Lastly, the Court examines tha issue of enterprise coverage under the FLSA. To satisfy the pleading requirement, Kidwell

must allege facts that give rise to at least  reasonable inference that DISYS is an “enterprise engaged in commerce or in the
production of goods for commerce.” 29 US.C. §§ 206{z), 207(a). An “enterprise that engages in commerce or in the
production of goods for commerce” is an enterprise that:

(i) has employees engaged in commerce or in the production of goods for commierce, or that has
employees handling, selling, or otherwise working on goods or materials that have been moved in or
produced for commerce by any person; and {}i) is an enterprise whose annual gross volume of sales
made or business done Is not less than $500,000 (exclusive of excise tazes at the refail level that are
separately stated) [.] :

¥7 20 U.8.C. § 203(s)(1)(A).

To demonstrate the existencs of coverage under the FLSA, Kidwell alleges that "[a]t all times pertinent to [the Complaint],
[Defendant] was an enterprise engaged in interstate commerce” and “regularly owned and operated businesses engaged in
commerce or in the production of goods for commerce as defined by ... 29 US.C. § 203(x) and § 203(s)."

Kidwell does not otherwise allege that any other of DISYS's employees engaged in interstate commerce or handled, sold, or
worked on goods or materials that have been moved in or produced for commerce. 29 US.C, § 203(s)(1)(AX(i). Rather,
Kidwell solely alleges that DISYS was “engaged in interstate commerce,” Doc. 5, PL's Am. Comp. 1. These allegations
provide no factual context for Kidwell's claims and are merely “formulaic recitations” of the elements of an FLSA canse of

action. Twombly, 550 U.S, at 555 (citations omitted). Therefore, the Court finds that Kidwell has not artieulated grounds from

which individual or enterprise coverage under the FLSA can be discerned.

In sum, because Kidwell has failed to plead sufficient facts that, if taken as true, would establish coverage under the FLSA,
he has failed to state a claim upon which relief can be granted, Accordingly, DISYS's Motion to Dismiss is GRANTED,

v.
CONCLUSION

For the reasons stated above, DISYS's Motion to Dismiss is hereby GRANTED. Nocrmally, courts will afford a plaintiff the
opportunity to overcome pleading deficiencies, unless it appears that the defects are incurable. Since thiz Order is the Court’s
first review of Kidwell’s allegations, the Court concludes that Kidwell should be given the opportunity to overcome the
deficiencies in its pleadings.

End of Dotnment @ 2015 Thomson Reuters, No elaim to ariginal U.S. Government Works,
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2013 WL 2189052
8.0, Texas,
Victoria Division,

Jose O GUZMAN, Plaintiff,
Y.
HACIENDA RECORDS AND RECORDING STUDIO, INC., ¢t al, Defendants,

. Méy éo, 2013,
MEMORANDUM AND DRDER

GREGG COSTA, District Judge,

#1 This is a copyright infringement case involving two Tejano songs, Plaintiff José O, Guzman alleges that Defendants
‘copied the “originel lyrics and music” in his song, “Triste Aventurers,” by producing, selling, and distributing records
containing a substantially similar, yet differently named song, “Cartas de Amor.” Docket Entry No, 1 §§ 13, 16, Defendants
now seek dismissal pursuant to Rule 12(b)(6), or alternatively a more definite statement pursuant to Rule 12(¢), on the

ground that Guzman failed to plead the infringément allegations with sufficfent specificity. Having reviewed the parties’

briefs and the applicable case law, the Court DENIES Defendants’ motion.

The cruy of Defeadant’s motion iz whether Guzman's Cormplaint mesls the pleading standard set forth by the Federal Ruleg
of Civil Procedure, Rule 8(a)(2) requires that a claim for relief contain "a short and plain statement of the claim showing that
the pleader is entitled to relief.” Fed R.Civ.P. 8(2)(2). To survive & motion to dismiss under Rule 12(b)(6), a claim for relief
must be “plausible on its face." Bell Atl. Corp, v. Twombly, 550 U.8. 544, 570, 127 S.Ct. 1955, 167 LEd.2d 925 (2007). A
claim has facial plausibility "when the plaintiff pleads factual content that allows the court to draw the reasonable inferenée

;'m%u

A,
y

that the defendant Is liable for the misconduet allegsd." Asheraft v. Igbal, 556 U8, 662, 678,129 8.CL 1937, T7¥LEd2d
868 (2009) (citing Twombly, 550 U.S, at 556),

Defendants argue that Guzman's Complaint fails to meet this standard, because it does not identify the exact elements of
“Triste Aventurera” that “Cartas de Amor" copied. But by identifying the two works at issue and alleging that Defendants
copied the original lyrics and music in his copyrighted work, Guzman pleaded a ¢laim that was plausible on its fae. Kelly v,
L.L Cool J., 145 ERD. 32 (S.D.N.Y.1992), is informative. In that case, the court rejected arguments nearly identical to
Defendants’ when evaluating a complaint alleging that LY. Cool . copied parts of plaintiff’s song “Jingling Baby"” in his
1991 hit “Mama Said Knock You Out”; )

Broad, sweeping allegations of infringement do not comply .with Rule 8. Plaintiff's complaint
however, narrows the infringing act to the publishing and distibution of two songs, “Mama Said
Knock You Out” and “Jingling Baby" in 1991, which is sufficiently specific for the purpose of Rule 8.
Defendant argues that it is not possible to determine from the complaint the nature of the claimed
infringement. However, such & leve! of specificity is not required in a complaint.

Id. at 36 n. 3 (citalions omitted).

"Though Kelly was decided before the Supreme Court clarified the federal pleading standard in Twombly and lgbal, under
those decisions “the helght of the pleading requirement is relative to circumnstances.” Cooney v. Rossiter, 583 F.3d 967, 971
(7th Cir.2009) (Posner, 1.); see also Kadmovas v. Stevens, 706 F.3d 843, 844 (Tth Cir.2013) (noting that “some [claims]
require more explanation than others to establish their plausibility” (citations omitted)); Hamilton w. Palm, 621 F.34 816, 817
(8th Cir.2010) ("Twombly and Iqbal did not sbrogate the notice pleading standard of Rule 8(a)(2)."). Complex claims, like
those in Twombly and Igbal, require more specificity than simple ones, such as Kelly's and Guzman’s, This makes sense
given that Twombly and Igbal are “designed to spare defendants the expense of responding to bulky, burdensome discovery
unless the complalnt provides enough Information to enable an inference that the suit has sufficlent merit to warrant putting
the defendant to the burden of responding to at least a limited discovery demand.” In re Text Messaging Antitrust Litig., 630
F3d 622, 625 (7th Cir.2010). To the extent Twombly and Igbal are animated by concerns that vague allegations will lead to
broad, “fishing expedition™ discovery, that concern is not present here because the complaint provides notice of an allegation
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limited to the copying of a three-minute song. The complalnt cabihs discovery to discrate items, such as the sales data
relating to the allegedly infringing song, the creation and production of the allegedly infringing and infringed songs, and not

.much else.

3 Defendants have cited no post-Igbal cases imposing a higher pleading requirement in the copyright context than the Kelly
court did. After Onzman filed his response to Defendants’ motion, the Court held a telephone conference in which defense
counsel represented that, In a recent case in this District involving Beyoncé, the court required plaintiffs to identify the
conatituent elements copied in an allegedly Infringed songin order to meet the federal pleading standards. The Court allowed
Defendants to file 2 supplemental brief containing the Beyoncé case and any similar cases, but Defendants’ brief only cited
Arnour v, Knowles, No. 4:05-cv-2407 (SD.Tex.), in which the plaintiff voluntardly amended her complaint against
Beyoncé, Dacket Entry No. 25 at 5, Contrary to Defendants’ position, “even post-Twombly, Rule § reguires only the
pleading of the basic elements of an infringement claim, albeit allegations that rise above the specnlative level. There is no
heightened pleading requirement for copyright-infringement claims.” 6 Patry on Copyright § 19:3 (2013); see also Schneider
v, Pearson Educ., Inc, No. 12 Clv, 6392(7P0), 2013 WL 1388968, at *3 (SD.N.Y. Apr.5, 2013) (ruling that plaintiff's
infringement allegations, “though not brimming with detals, are specific enough to meet the requirements of Rule 12(b)(6)

and Rule 8" and citing caszs).

In sum, Guzman has adequately stated a claim for copyright infringement. He has pleaded sufficient content to establish the
elements of a copyright claim—aamely, ownership of a valid copyright and copying of constituent elements of his original
work. See Positive Black Talk Inc. v. Cash Money Records Inc., 394 F.3d 357, 367 (5th Cir.2004) (stating elements of
copyright infringement claim), abrogated on other growunds by Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 130 8.Ct.
12377, 176 L.Ed.2d 18 (2010). The Complaint provides sufficient notice to allow Defendsnts to defend against the claim and
to limnit discovery. Accordingly, Defendants’ Motion to Dismiss and in the Altemative, Motion for More Definite Statement

(Docket Entry No. 20) is DENIED,

End of Documen! © 2015 Thonmon Reuters, No clint to odging U8, Govemment Waorks,

WestlawNext © 2015 Thomson Reuters, No claim to original U.8. Gavernment Works. )
100




Praciics Problem for Notlee Pleading - Problem #1

Esgay Question #1 (from Fall 2000 exam)
(total -33 1/3 points)

_Adel Guirguls brought suit in federal distict court against his former employer, =
Movers Specialty Services, Ine. (“Movers"™), alleging violations of Title VII of the Civil
Rights Act of 1964, Guirguis, who is of Arah descent and a native of Egypt contends that
Movers terminatad his employment on t}zs basis of his national ormn

Paragraphs 7 through 9 of the comPIaint, winch read a3 follows, contain the antirety of
Guirguls’s factua.l averments: )

A PIamhff begﬁn working for the defendant in 2000 in the accounting
depariment. Plaintiff was employed by the defendant from that day until
February 14, 2006, when ha was terminated by the defendant in violation
of his civil rights.

8, Plamhff is foreign bory, is an Arab, having bezn bom in Egypt on June
20, 1947,

9, On Febmary 14, 2006, plaintiff was terminated by the defendant in

violation of his righis due to his nationa! origin, having been bom in
Bgyph }

[y

* Movers sought dismissal, charging that his complaint failed to state a claim upon which
relief could be granted. How should the trisl court rule?

i
dnl'ﬁ””m"m‘
?
.
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Practice Problem For Notice Pleading- Problem # 2

From Fali 2012 Exam

Question 2 (worth 40% of grade), Your rnswer should not exceed 1500 words.
Platntiff brings a complaint in federal district court. She alleges the fallowing:

1, On June 8 2010, Plaintiff was severely and permanently injured when she fell
at Dollar General Store at 171 Ambifar Plaza in Amberst County, Virginia. The
store was operated by Defendant Daollar General.

2. Plaintiff fell due to the negligence of Defendant and its employees who failed
to remove the liquid from the floor and had negligently failed fo place yrarming
signs to alert and warn Plaintiff of the wet floor, Defendant, through its
employees, breached fts duty to warn Plaintlff of the dangerous wet floar.

3. Asa direct result of Defendant’s employee’s negligence, acting in the scope
of thetr employment, Plaintiff was severely and permanently injured, She has
incurred medical and hospital bills and suffered great pain, Also, her ability to
earnt an incorae has been hindered.

4, Plaintiff sceks a judgment in the amount of $300,000 against Defendant
Dollar General.

Defendant moves to dismiss the complaint for fallure to state 8 claim under Fed. R. Civ.
P. 12(b)(6). In its motion, Defendant argies that the complaint lacks any allegation of
how the liquid came ta be on the floor and that it does not allege that Defendant knew or
should have known about the liquid in advance of the plaintiff’s alleged fall.

Under Virginia law, store owners owe their customers the duty to exercise ordinary
care as their invitees upon their premises. Ordinary care Is not met &s to an owner who
knew or should have known of a dangerous condition on® the premises and falled to
exercise due care lo wam others of the dangerous condition or remave it within a
reasonable Hme. Hawever, a landowner is under no duty to a person reasonably expected
to be on the premises to warn against an open and obvious condition on the premises,

How should the court rule?
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