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JUSTICE KAGAN delivered the opinion of the Court.

In each of these two cases, a state court held that it had
jurisdiction over Ford Motor Company in a products-
liability suit stemming from a car accident. The accident
happened in the State where suit was brought. The victim
was one of the State’s residents. And Ford did substantial
business in the State—among other things, advertising,
selling, and servicing the model of vehicle the suif claims is
defective. Still, Ford contends that jurisdiction is improper
because the particular car involved in the crash was not
first sold in the forum State, nor was it designed or manu-
factured there. We reject that argument. When a company
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like Ford serves a market for a product in a State and that
product causes injury in the State to one of its residents,
the State’s courts may entertain the resulting suit.

I

Ford is a global aufo company. It is incorporated in Del-
aware and headquartered in Michigan. But its business is
everywhere. Ford markets, sells, and services its products
across the United States and overseas. In this country
alone, the company annually distributes over 2.5 million
new cars, trucks, and SUVs to over 3,200 licensed dealer-
ships. See App. 70, 100. Ford also encourages a resale mar-
ket for its products: Almost all its dealerships buy and sell
used Fords, as well as selling new ones. To enhance its
brand and increase its sales, Ford engages in wide-ranging
promotional activities, including television, print, online,
and direct-mail advertisements. No matter where you live,
you've seen them: “Have you driven a Ford lately?’ or “Built
Ford Tough.” Ford also ensures that consumers can keep
their vehicles running long past the date of sale. The com-
pany provides original parts to auto supply stores and re-
pair shops across the country. (Goes another slogan: “Keep
your Ford a Ford.”) And Ford’s own network of dealers offers
an array of maintenance and repair services, thus fostering
an ongoing relationship between Ford and its customers.

Accidents involving two of Ford’s vehicles—a 1996 Ex-
plorer and a 1994 Crown Victoria—are at the heart of the
suits before us. One case comes from Montana. Markkaya
Gullett was driving her Explorer near her home in the State
when the tread separated from a rear tire. The vehicle spun
out, rolled into a ditch, and came to rest upside down. Gul-
lett died at the scene of the crash. The representative ofher
estate sued Ford in Montana state court, bringing claims
for a design defect, failure to warn, and negligence. The
second case comes from Minnesota. Adam Bandemer was
a passenger in his friend’s Crown Victoria, traveling on a
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rural road in the State to a favorite ice-fishing spot. When
his friend rear-ended a snowplow, this car too landed in a
ditch. Bandemer's air bag failed to deploy, and he suffered
serious brain damage. He sued Ford in Minnesota state
court, asserting products-liability, negligence, and breach-
of-warranty claims.

Ford moved to dismiss the two suits for lack of personal
jurisdiction, on basically identical grounds. According to
Ford, the state court (whether in Montana or Minnesota)
had jurisdiction only if the company’s conduct in the State
had given rise to the plaintiff’s claims. And that causal link
existed, Ford continued, only if the company had designed,
manufactured, or—most likely—sold in the State the par-
ticular vehicle involved in the accident.! In neither suit
could the plaintiff make that showing. Ford had designed
the Explorer and Crown Victoria in Michigan, and it had
manufactured the cars in (respectively) Kentucky and Can-
ada. Still more, the company had originally sold the cars at
issue outside the forum States—the Explorer in Washing-
ton, the Crown Victoria in North Dakota. Only later resales
and relocations by consumers had brought the vehicles to
Montana and Minnesota. That meant, in Ford’s view, that
the courts of those States could not decide the suits.

Both the Montana and the Minnesota Supreme Courts
(affirming lower court decisions) rejected Ford's argument.
The Montana court began by detailing the varied ways Ford
“purposefully” seeks to “serve the market in Montana.” 395
Mont. 478, 488, 443 P. 3d 407, 414 (2019). The company
advertises in the State; “has thirty-six dealerships” there;
“sells automobiles, specifically Ford Explorers[,] and parts”
to Montana residents; and provides them with “certified re-
pair, replacement, and recall services.” Ibid. Next, the

1Ford’s Brief in Support of Motion to Dismiss in Lucero v. Ford Motor
Co., No. DV-18-247 (8th Jud. Dist., Cascade Cty., Mont.), pp. 14—15;
Ford Motor Co’s Memorandum in Support of Motion to Dismiss in
No. 77-cv-16-1025 (Tth Jud. Dist., Todd Cty., Minn.}, pp. 11-12, and n. 3.
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court assessed the relationship between those activities and
the Gullett suit. Ford’s conduet, said the court, encourages
“Montana residents to drive Ford vehicles.” Id., at 491, 443
P. 34, at 416. When that driving causes in-state injury, the
ensuing claims have enough of a tie to Ford’s Montana ac-
tivities to support jurisdiction. Whether Ford “designed,
manufactured, or sold [the] vehicle” in the State, the court
concluded, is “immaterial” Ibid. Minnesota’s Supreme
Court agreed. It highlighted how Ford's “marketing and
advertisements” influenced state residents to “purchase
and drive more Ford vehicles.” 931 N.W. 2d 744, 7564
(2019). Indeed, Ford had sold in Minnesota “more than
2,000 1994 Crown Victoria[s]”—the “very type of car’ in-
volved in Bandemer’s suit. Id., at 751, 754. That the “par-
ticular vehicle” injuring him was “designed, manufactured,
[and first] sold” elsewhere made no difference. Id., at 753
(emphasis in original). In the court’s view, Ford’s Minne-
sota activities still had the mneeded connection to
Bandemer's allegations that a defective Crown Victoria
caused in-state injury. See id., at 754.

We granted certiorari to consider if Ford is subject to juris-
diction in these cases. 589 U.S. ___ (2020). We hold that it is.

II
A

The Fourteenth Amendment’s Due Process Clause limits
a state court’s power to exercise jurisdiction over a defend-
ant. The canonical decision in this area remains Interna-
tional Shoe Co. v. Washington, 326 U. S. 310 {1945). There,
the Court held that a tribunal’s authority depends on the
defendant’s having such “contacts” with the forum State
that “the maintenance of the suit” is “reasonable, in the con-
text of our federal system of government,” and “does not of-
fend traditional notions of fair play and substantial justice.”
Id., at 316-317 (internal quotation marks omitted). In giv-
ing content to that formulation, the Court has long focused
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on the nature and extent of “the defendant’s relationship to
the forum State.” Brisfol-Myers Squibb Co. v. Superior
Court of Cal., San Francisco Cty., 582 U.S. __, ___ (2017)
(ship op., at B) (citing cases). That focus led to our recogniz-
ing two kinds of personal jurisdiction: general (sometimes
called all-purpose) jurisdiction and specific (sometimes
called case-linked) jurisdiction. See Goodyear Dunlop Tires
Operations, S. A. v. Brown, 564 U. S. 915, 919 (2011).

A state court may exercise general jurisdiction only when
a defendant is “essentially at home” in the State. Ibid.
General jurisdiction, as its name implies, extends to “any
and all eclaims” brought against a defendant. Ibid. Those
claims need not relate to the forum State or the defendant’s
activity there; they may concern events and conduct any-
where in the world. But that breadth imposes a correlative
limit: Only a select “set of affiliations with a forum” will ex-
pose a defendant to such sweeping jurisdiction. Daimler
AG~v. Bauman, 571 U. 5. 117, 137 (2014). In what we have
called the “paradigm” case, an individual is subject to gen-
eral jurisdiction in her place of domicile. Ibid. (internal
quotation marks omitted). And the “equivalent” forums for
a corporation are its place of incorporation and principal
place of business. Ibid. (internal quotation marks omitted);
see id., at 139, n. 19 (leaving open “the possibility that in
an exceptional case” a corporation might also be “at home”
elsewhere). So general jurisdiction over Ford (as all parties
agree) attaches in Delaware and Michigan—not in Mon-
tana and Minnesota. See supra, at 2.

Specific jurisdiction is different: It covers defendants less
intimately connected with a State, but only as to a narrower
class of claims. The contacts needed for this kind of juris-
diction often go by the name “purposeful availment.”
Burger King Corp. v. Rudzewicz, 471 U. S. 462, 475 (1985).
The defendant, we have said, must take “some act by which
[it] purposefully avails itself of the privilege of conducting
activities within the forum State.” Hanson v. Denckla, 357
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U. S. 235, 253 (1958). The contacts must be the defendant’s
own choice and not “random, isolated, or fortuitous.” Keeton
v. Hustler Mogazine, Inc,, 465 1. 8. 770, 774 (1984). They
must show that the defendant deliberately “reached out be-
yond” its home—by, for example, “exploi[ting] a market” in
the forum State or entering a contractual relationship cen-
tered there. Walden v. Fiore, 571 U. S. 277, 285 (2014) (in-
ternal quotation marks and alterations omitted). Yet even
then—because the defendant is not “at home”—the forum
State may exercise jurisdiction in only certain cases. The
plaintiff’s claims, we have often stated, “must arise out of
or relate to the defendant’s contacts” with the forum.
Bristol-Myers, 582 U.S., at ____ (slip op., at 5) {quoting
Daimler, 571 U. S., at 127; alterations omitted); see, e.g.,
Burger King, 471 U. 8., at 472; Helicopteros Nacionales de
Colombia, S. A. v. Hall, 466 U. S. 408, 414 (1984); Interna-
tional Shoe, 326 U. S., at 319. Or put just a bit differently,
“there must be ‘an affiliation between the forum and the
underlying controversy, principally, [an] activity or an oc-
currence that takes place in the forum State and is there-
fore subject to the State’s regulation.’” Bristol-Myers, 582
U.8,at__ — (slip op., at 5-6, 7) (quoting Goodyear,
564 U. S, at 919).

These rules derive from and reflect two sets of values—
treating defendants fairly and protecting “interstate feder-
alism.” World-Wide Volkswagen Corp. v. Woodson, 444
U. 5. 286, 293 (1980); see id., at 297-298. Our decision in
International Shoe founded specific jurisdiction on an idea
of reciprocity between a defendant and a State: When (but
only when) a company “exercises the privilege of conducting
activities within a state”—thus “enjoy[ing] the benefits and
protection of [its] laws”—the State may hold the company
to account for related misconduct. 326 U.S., at 319; see
Burger King, 471 U. S., at 475-476. Later decisions have
added that our doctrine similarly provides defendants with
“fair warning”—knowledge that “a particular activity may
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subject [it] to the jurisdiction of a foreign sovereign.” Id., at
472 (internal quotation marks omitted); World-Wide
Volkswagen, 444 . S., at 297 (likewise referring to “clear
notice”). A defendant can thus “structure [its] primary con-
duct” to lessen or avoid exposure to a given State’s courts.
Id., at 297. And this Court has considered alongside de-
fendants’ interests those of the States in relation to each
other. One State’s “sovereign power to try” a suit, we have
recognized, may prevent “sister States” from exercising
their like authority. Id., at 293. The law of specific juris-
diction thus seeks to ensure that States with “little legiti-
mate interest” in a suit do not encroach on States more af-
fected by the controversy. Bristol-Myers, 582 U. S., at ___
{slip op., at 6).2

B

Ford contends that our jurisdictional rules prevent Mon-
tana’s and Minnesota’s courts from deciding these two
suits. In making that argument, Ford does not contest that
it does substantial business in Montana and Minnesota—
that it actively seeks to serve the market for automobiles

2 One of the concurrences here expresses a worry that our International
Shoe-based body of law is not “well suited for the way in which business
is now conducted,” and tentatively suggests a 21st-century rethinking,
Post, at 1 (ALITO, d., concurring in judgment). Fair enough perhaps, see
infra, at 12—13, n. 4, but the concurrence then acknowledges that these
cases have no distinctively modern features, and it decides them on
grounds that (as it agrees) are much the same as ours. See post, at 3—4;
compare tbid. with infra, at 11-15. The other concurrence proposes in-
stead a return to the mid-19th century—a replacement of our current
doctrine with the Fourteenth Amendment’s original meaning respecting
personsl jurisdiction. Post, at 9-10 (GORSUCH, J., concurring in judg-
ment). But that opinion never reveals just what the Due Process Clause
as understood at its ratification required, and its ground for deciding
these cases is correspondingly spare. Post, at 11. This opinion, by con-
trast, resolves these cases by proceeding as the Court has done for the
last 75 years—applying the standards set out in International Shoe and
its progeny, with attention to their underlying values of ensuring fair-
ness and protecting interstate federalism.
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and related products in those States. See Brief for Peti-
tioner 6, 9, 13. Or to put that concession in more doctrinal
terms, Ford agrees that it has “purposefully availled] itself
of the privilege of conducting activities” in both places.
Hanson, 357 U. 8., at 253; see supra, at 5-6. Ford’s claim
is instead that those activities do not sufficiently connect to
the suits, even though the resident-plaintiffs allege that
Ford cars malfunctioned in the forum States. In Ford’s
view, the needed link must be causal in nature: Jurisdiction
attaches “only if the defendant’s forum conduct gave rise to
the plaintiff’s claims.” Brief for Petitioner 13 (emphasis in
original}. And that rule reduces, Ford thinks, to locating
specific jurisdiction in the State where Ford sold the car in
question, or else the States where Ford designed and man-
ufactured the vehicle. See id., at 2; Reply Brief 2, 19; supra,
at 3 (identifying those States). Omn that view, the place of
accident and injury is immaterial. So (Ford says) Mon-
tana’s and Minnesota’s courts have no power over these
cases.

But Ford’s causation-only approach finds no support in
this Court’s requirement of a “connection” between a plain-
tiff’s suit and a defendant’s activities. Bristol-Myers, 582
U. S, at ___(slip op,, at 8). That rule indeed serves to nar-
row the class of claims over which a state court may exer-
cise specific jurisdiction. But not quite so far as Ford wants.
None of our precedents has suggested that only a strict
causal relationship between the defendant’s in-state activ-
ity and the litigation will do. As just noted, our most com-
mon formulation of the rule demands that the suit “arise
out of or relate to the defendant’s contacts with the forum.”
Id.,at ___(slip op., at 5) (quoting Daimler, 571 U. S., at 127;
emphasis added; alterations omitted); see suprea, at 6. The
first half of that standard asks about causation; but the
back half, after the “or,” contemplates that some relation-
ships will support jurisdiction without a causal showing.
That does not mean anything goes. In the sphere of specific
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jurisdiction, the phrase “relate £0” incorporates real Limits,
as it must to adequately protect defendants foreign to a fo-
rum. Butagain, we have never framed the specific jurisdic-
tion inquiry as always requiring proof of causation—i.e.,
proof that the plaintiff’s claim came about because of the
. defendant’s in-state conduct. See also Bristol-Myers, 582
U.S,at _ , ___ (slip op., at B, 7) (quoting Goodyear, 564
U. S, at 919) (asking whether there is “an affiliation be-
tween the forum and the underlying controversy,” without
demanding that the inquiry focus on cause). So the case is
not over even if, as Ford argues, a causal test would put
jurisdiction in only the States of first sale, manufacture,
and design. A different State’s courts may yet have juris-
diction, because of another “activity [or] occurrence” involv-
ing the defendant that takes place in the State. Bristol-
Myers, 582 U.S.,at ___,_ (slip op., at 6, T) (quoting Good-
year, 564 U. S., at 919).3
And indeed, this Court has stated that specific jurisdic-
tion attaches in cases identical to the ones here—when g
company like Ford serves a market for a product in the fo-
rum State and the product malfunctions there. In World-
Wide Volkswagen, the Court held that an Oklahoma court
could not assert jurisdiction over a New York car dealer just
because a car it sold later caught fire in Oklahoma. 444
U.S., at 295. But in so doing, we contrasted the dealer’s
position to that of two other defendants—Audi, the car’s

3In thus reiterating this Court’s longstanding approach, we reject
JUSTICE GORSUCH's apparent (if oblique) view that a state court should
have jurisdiction over a nationwide corporation like Ford on any claim,
no matter how unrelated fo the State or Ford's activities there. See post,
at 11. On that view, for example, a California court could hear a claim
against Ford brought by an Ohio plaintiff based on an accident occurring
in Ohio involving a car purchased in Ohio. Removing the need for any
connection between the case and forum State would transfigure our spe-
cific jurisdiction standard as applied to corporations. “Case-linked” ju-
risdiction, see supra, at 56, would then become not case-linked at all.
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manufacturer, and Volkswagen, the car’s nationwide im-
porter (neither of which contested jurisdiction):

“[IIf the sale of a product of a manufacturer or distrib-
utor such as Audi or Volkswagen is not simply an iso-
lated occurrence, but arises from the efforts of the man-
ufacturer or distributor to sexrve, directly or indirectly,
the market for its product in [several or all] other
States, it is not unreasonable to subject it to suit in one
of those States if its allegedly defective merchandise

has there been the source of injury to its owner or to
others.” Id., at 297.

Or said another way, if Audi and Volkswagen’s business de-
Liberately extended into Oklahoma (among other States),
then Oklahoma’s courts could hold the companies account-
able for a car’s catching fire there—even though the vehicle
had been designed and made overseas and sold in New
York. For, the Court explained, a company thus “purpose-
fully availing] itself” of the Oklahoma auto market “has
clear notice” of its exposure in that State to suits arising
from local accidents involving its cars. Ibid. And the com-
pany could do something about that exposure: It could “act
to alleviate the risk of burdensome litigation by procuring
ingurance, passing the expected costs on to customers, or, if
the risks are [still] too great, severing its connection with
the State.” Ibid.

Our conclusion in World-Wide Volkswagen—though, as
Ford notes, technically “dicta,” Brief for Petitioner 34—has
appeared and reappeared in many cases since. So, for ex-
ample, the Court in Keeton invoked that part of World-Wide
Volkswagen to show that when a corporation has “continu-
ously and deliberately exploited [a State’s] market, it must
reasonably anticipate being haled into [that State’s]
courtisl]” to defend actions “based on” products causing in-
jury there. 465 U. S., at 781 (citing 444 U. S., at 297-298);
see Burger King, 471 U.S., at 472-473 (similarly citing
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World-Wide Volkswagen). On two other occasions, we reaf-
firmed that rule by reciting the above block-quoted lan-
guage verbatim. See Goodyear, 564 U. 8., at 927; Aschi
Metal Indusiry Co. v. Superior Court of Cal., Solano Ciy.,
480 U. S. 102, 110 (1987) {opinion of O’Connor, J.). And in
Daimler, we used the Audi/Volkswagen scenario as a para-
digm case of specific jurisdiction (though now naming
Daimler, the maker of Mercedes Benzes). Said the Court,
to “illustrate[ ]” specific jurisdiction’s “province[ ]”: A Cali-
fornia court would exercise specific jurisdiction “if a Califor-
nia plaintiff, injured in a California accident involving a
Daimler-manufactured vehicle, sued Daimler {in that
court] alleging that the vehicle was defectively designed.”
571 U. 8., at 127, n. 5. As in World-Wide Volkswagen, the
Court did not limit jurisdiction to where the car was de-
signed, manufactured, or first sold. Substitute Ford for
Daimler, Montana and Minnesota for California, and the
Court’s “illustrat[ive]” case becomes . . . the two cases before us.

To see why Ford is subject to jurisdiction in these cases
(as Audi, Volkswagen, and Daimler were in their ana-
logues), consider first the business that the company regu-
larly conducts in Montana and Minnesota. See generally
395 Mont., at 488, 443 P. 3d, at 414; 931 N. W. 2d, at 748;
supra, at 3—4. Small wonder that Ford has here conceded
“purposeful availment” of the two States’ markets. See su-
pra, at 7-8. By every means imaginable—among them,
billboards, TV and radio spots, print ads, and direct mail—
Ford urges Montanans and Minnesotans to buy its vehicles,
including (at all relevant times) Explorers and Crown Vic-
torias. Ford cars—again including those two models—are
available for sale, whether new or used, throughout the
States, at 36 dealerships in Montana and 84 in Minnesota.
And apart from sales, Ford works hard to foster ongoing
connections to its cars’ owners. The company’s dealers in
Montana and Minnesota (as elsewhere) regularly maintain
and repair Ford cars, including those whose warranties
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have long since expired. And the company distributes re-
placement parts both to its own dealers and to independent
auto shops in the two States. Those activities, too, make
Ford money. And by making it easier to own a Ford, they
encourage Montanans and Minnesotans to become lifelong
Ford drivers.

Now turn to how all this Montana- and Minnesota-based
conduct relates to the claims in these cases, brought by
state residents in Montana’s and Minnesota’s courts. FEach
plaintiff’s suit, of course, arises from a car accident in one
of those States. In each complaint, the resident-plaintiff al-
leges that a defective Ford vehicle-—an Explorer in one, a
Crown Victoria in the other—caused the crash and result-
ing harm. And as just described, Ford had advertised, sold,
and serviced those two car models in both States for many
years. (Contrast a case, which we do not address, in which
Ford marketed the models in only a different State or re-
gion.) In other words, Ford had systematically served a
market in Montana and Minnesota for the very vehicles
that the plaintiffs allege malfunctioned and injured them in
those States. So there is a strong “relationship among the
defendant, the forum, and the litigation"—the “essential
foundation” of specific jurisdiction. Helicopteros, 466 U.S.,
at 414 (internal quotation marks omitted). That is why this
Court has used this exact faet pattern (a resident-plaintiff
sues a global car company, extensively serving the state
market in a vehicle, for an in-state accident) as an illustra-
tion—even a paradigm example—of how specific jurisdiction
works. See Daimler, 571 U. S., at 127, n. 5; supra, at 11.4

4+None of this is to say that any person using any means to sell any
good in a State is subject to jurisdiction there if the product malfunctions
after arrival. We have long treated isolated or sporadic transactions dif-
ferently from continuous ones. See, e.g., World-Wide Volkswagen Corp.
v. Woodson, 444 U. S. 286, 297 (1980); supra, at 6. And we do not here
consider internet transactions, which may raise doctrinal questions of
their own. See Walden v. Fiore, 571 U. 8. 277, 290, n. 9 (2014) (“[Tihis
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The only complication here, pressed by Ford, is that the
company sold the specific cars involved in these crashes out-
side the forum States, with consumers later selling them to
the States’ residents. Because that is so, Ford argues, the
plaintiffs’ claims “would be precisely the same if Ford had
never done anything in Montana and Minnesota.” Brief for
Petitioner 46. Of course, that argument merely restates
Ford’s demand for an exclusively causal test of connection—
which we have already shown is inconsistent with our
caselaw. See Tr. of Oral Arg. 4; supra, at 8-9. And indeed,
a similar assertion could have been made in World-Wide
Volkswagen—yet the Court made clear that systematic con-
tacts in Oklahoma rendered Audi accountable there for an
in-state accident, even though it involved a car sold in New
York. See supra, at 9-10. So too here, and for the same
reasons, see supra, at 11—12—even supposing (as Ford
does) that without the company’s Montana or Minnesota
contacts the plaintiffs’ claims would be just the same.

But in any event, that assumption is far from clear. For
the owners of these cars might never have bought them,
and so these suits might never have arisen, except for
Ford's contacts with their home States. Those contacts
might turn any resident of Montana or Minnesota into a
Ford owner—even when he buys his car from out of state.
He may make that purchase because he saw ads for the car
in local media. And he may take into account a raft of
Ford’s in-state activities designed to make driving a Ford

case does not present the very different questions whether and how a
defendant’s virtual ‘presence’ and conduct translate into ‘contacts’ with
a particular State”). So consider, for example, a hypothetical offered at
oral argument. “[A] rétired guy in a small town” in Maine “carves decoys”
and uses “a site on the Internet” to sell them. Tr. of Oral Arg. 39. “Can
he be sued in any state if some harm arises from the decoy?’ Ibid. The
differences between that case and the ones before us virtually list them-
selves. (Just consider all our descriptions of Ford's activities outside its
home bases.) So we agree with the plaintiffs’ counsel that resolving these
cases does not also resolve the hypothetical. See id., at 39—40.
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convenient there: that Ford dealers stand ready to service
the car; that other auto shops have ample supplies of Ford
parts; and that Ford fosters an active resale market for its
old models. The plaintiffs here did not in fact establish, or
even allege, such causal links. But cf. post, at 3-4 (ALITO,
J., concurring in judgment) (nonetheless finding some kind
of causation). Nor should jurisdiction in cases like these
ride on the exact reasons for an individual plaintiff’s pur-
chase, or on his ability to present persuasive evidence ahout
them.5 But the possibilities listed above—created by the
reach of Ford’s Montana and Minnesota contacts—under-
score the aptness of finding jurisdiction here, even though
the cars at issue were first sold out of state.

For related reasons, allowing jurisdiction in these cases
treats Ford fairly, as this Court’s precedents explain. In
conducting so much business in Montana and Minnesota,
Ford “enjoys the benefits and protection of [their] laws™—
the enforcement of contracts, the defense of property, the
resulting formation of effective markets. International
Shoe, 326 U. 5., at 319. All that assistance to Ford’s in-
state business creates reciprocal obligations—most rele-
vant here, that the car models Ford so extensively markets
in Montana and Minnesota be safe for their citizens to use
there. Thus our repeated conclusion: A state court’s en-
forcement of that commitment, enmeshed as it is with
Ford’s government-protected in-state business, can “hardly
be said to be undue.” Ibid.; see supra, at 10-11. And as
World-Wide Volkswagen described, it cannot be thought
surprising either. An automaker regularly marketing a ve-
hicle in a State, the Court said, has “clear notice” that it will
be subject to jurisdiction in the State’s courts when the
product malfunctions there (regardless where it was first

5Tt should, for example, make no difference if a plaintiff had recently
moved to the forum State with his car, and had not made his purchasing
decision with that move in mind—soe had not considered any of Ford’s
activities in his new home State.
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sold). 444 U. S., at 297; see supra, at 10. Precisely because
that exercise of jurisdiction is so reasonable, it is also pre-
dictable—and thus allows Ford to “structure [its] primary
conduct” to lessen or even avoid the costs of state-court liti-
gation. World-Wide Volkswagen, 444 U. S., at 297.

Finally, principles of “interstate federalism” support ju-
risdiction over these suits in Montana and Minnesota. Id.,
at 293. Those States have significant interests at stake—
“providing [their] residents with a convenient forum for re-
dressing injuries inflicted by out-of-state actors,” as well as
enforcing their own safety regulations. Burger King, 471
U. 8., at 473; see Keeton, 465 U. S., at 776. Consider, next
to those, the interests of the States of first sale (Washington
and North Dakota)—which Ford’s proposed rule would
make the most likely forums. For each of those States, the
suit involves all out-of-state parties, an out-of-state acci-
dent, and out-of-state injuries; the suit’s only connection
with the State is that a former owner once (many years ear-
Ler) bought the car there. In other words, there is a less
significant “relationship among the defendant, the forum,
and the litigation.” Walden, 571 U. S., at 284 (internal quo-
tation marks omitted). So by channeling these suits to
Washington and North Dakota, Ford’s regime would under-
mine, rather than promote, what the company calls the Due
Process Clause’s “jurisdiction-allocating function.” Brief for
Petitioner 24.

C

Ford mainly relies for its rule on two of our recent deci-
sions—Bristol-Myers and Walden. But those precedents
stand for nothing like the principle Ford derives from them.
If anything, they reinforce all we have said about why Mon-
tana’s and Minnesota’s courts can decide these cases.

Ford says of Bristol-Myers that it “squarely foreclose[s]”
jurisdiction. Reply Brief2. In that case, non-resident plain-
tiffs brought claims in California state court against
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Bristol-Myers Squibb, the manufacturer of a nationally
marketed prescription drug called Plavix. The plaintiffs
had not bought Plavix in California; neither had they used
or suffered any harm from the drug there. Still, the Cali-
fornia Supreme Court thought it could exercise jurisdiction
because Bristol-Myers Squibb sold Plavix in California and
was defending there against identical claims brought by the
State’s residents. This Court disagreed, holding that the
exercise of jurisdiction violated the Fourteenth Amend-
ment. In Ford’s view, the same must be true here. Each of
these plaintiffs, like the plaintiffs in Bristol-Myers, alleged
njury from a particular item (a car, a pill) that the defend-
ant had sold outside the forum State. Ford reads Bristol-
Myers to preclude jurisdiction when that is true, even if the
defendant regularly sold “the same kind of product’ in the
State. Reply Brief 2 (emphasis in original).

But that reading misses the point of our decision. We
found jurisdiction improper in Bristol-Myers because the fo-
rum State, and the defendant’s activities there, lacked any
connection to the plaintiffs’ claims. See 582 U. S, at
(slip op., at 8) (“What is needed—and what is missing
bhere—is a connection between the forum and the specific
claims at issue”). The plaintiffs, the Court explained, were
not residents of California. They had not been prescribed
Plavix in California. They had not ingested Plavix in Cali-
fornia. And they had not sustained their injuries in Cali-
fornia. See ibid. (emphasizing these points). In short, the
plaintiffs were engaged in forum-shopping—suing in Cali-
fornia because it was thought plaintiff-friendly, even
though their cases had no tie to the State. See id., at
(slip op., at 10) (distinguishing the Plavix claims from the
litigation in Keeton, see supra, at 10, because they “involv]e]
no in-state injury and no injury to residents of the forum
State”). That is not at all true of the cases before us. Yes,
Ford sold the specific products in other States, as Bristol-
Myers Squibb had. But here, the plaintiffs are residents of
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the forum States. They used the allegedly defective prod-
ucts in the forum States. And they suffered injuries when
those products malfunctioned in the forum States. In sum,
each of the plaintiffs brought suit in the most natural
State—based on an “affiliation between the forum and the
underlying controversy, principally, [an] activity or an oc-
currence that t{ook] place” there. Bristol-Myers, 582 U. S,,
at __ — _, ____ {(shp op., at 56, T) (internal guotation
marks omitted). So Bristol-Myers does not bar jurisdiction.

Ford falls back on Walden as its last resort. In that case,
a Georgia police officer working at an Atlanta airport
searched, and seized money from, two Nevada residents be-
fore they embarked on a flight to Las Vegas. The victims of
the search sued the officer in Nevada, arguing that their
alleged injury (their inability to use the seized money) oc-
curred in the State in which they lived. This Court held the
exercise of jurisdiction in Nevada improper even though
“the plaintiff[s] experienced [the] effect]s]” of the officer’s
conduct there, 571 U. 8, at 290. According to Ford, our
ruling shows that a plaintiff’s residence and place of injury
can never support jurisdiction. See Brief for Petitioner 32.
And without those facts, Ford concludes, the basis for juris-
diction crumbles here as well.

But Walden has precious little to do with the cases before
us. In Walden, only the plaintiffs had any contacts with the
State of Nevada; the defendant-officer had never taken any
act to “form[ ] a contact” of his own. 571.U. S, at 290. The
officer had “never traveled to, conducted activities within,
contacted anyone in, or sent anything or anyone to Ne-
vada.” Id., at 289. So to use the language of our doctrinal
test: He had not “purposefully availfed himself] of the priv-
ilege of conducting activities” in the forum State. Hanson,
357 U. S., at 2563. Because that was true, the Court had no
occasion to address the necessary connection between a de-
fendant’s in-state activity and the plaintiff’s claims. But
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here, Ford has a veritable truckload of contacts with Mon-
tana and Minnesota, as it admits. See supra, at 11-12. The
only issue is whether those contacts are related enough to
the plaintiffs’ suits. As to that issue, so what if (as Walden
held) the place of a plaintiff’s injury and residence cannot
create a defendant’s contact with the forum State? Those
places still may be relevant in assessing the link between
the defendant’s forum contacts and the plaintiff’s suit—in-
cluding its assertions of who was injured where. And in-
deed, that relevance is a key part of Bristol-Myers reason-
ing. See 582 U.S., at ___ (slip op., at 9) (finding a lack of
“connection” in part because the “plaintiffs are not Califor-
nia residents and do not claim to have suffered harm in that

State”™). One of Ford’s own favorite cases thus refutes its
appeal to the other.

x® * *

Here, resident-plaintiffs allege that they suffered in-state
Injury because of defective products that Ford extensively
promoted, sold, and serviced in Montana and Minnesota.
For all the reasons we have given, the connection between.
the plaintiffs’ claims and Ford’s activities in those States—
or otherwise said, the “relationship among the defendant,
the forumis], and the litigation”—is close enough to support
specific jurisdiction. Walden, 571 U. S., at 284 (internal
guotation marks omitted). The judgments of the Montana
and Minnesota Supreme Courts are therefore affirmed.

It is so ordered.

JUSTICE BARRETT took no part in the consideration or de-
cision of these cases.
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SUPREME COURT OF THE UNITED STATES

Nos. 19-368 and 19-369

FORD MOTOR COMPANY, PETITIONER
19-368 v

MONTANA EIGHTH jUDICIAL DISTRICT
COURT, ET AL.

ON WRIT OF CERTIORARITO THE SUPREME COURT
OF MONTANA

FORD MOTOR COMPANY, PETITIONER

19-369 v.
ADAM BANDEMER
ON WRIT OF CERTIORARITO THE SUPREME COURT
OF MINNESOTA

Maxrch 25, 2021]

JUSTICE ALITO, concurring in the judgment.

These cases can and should be decided without any alter-
ation or refinement of our case law on specific personal
jurisdiction. To be sure, for the reasons outlined in JUSTICE
GORSUCH’s thoughtful opinion, there are grounds for ques-
tioning the standard that the Court adopted in Interna-
tional Shoe Co. v. Washington, 326 U. S. 310 (1945). And
there are also reasons to wonder whether the case law we
have developed since that time is well suited for the way in
which business is now conducted. But there is nothing dis-
tinetively 21st century about the question in the cases now
before us, and the answer to that question is settled by our
case law.

Since International Shoe, the rule has been that a state
court can exercise personal jurisdiction over a defendant if
the defendant has “minimum contacts” with the forum—
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which means that the contacts must be “such that the
maintenance of the suit does not offend “traditional notions
of fair play and substantial justice.”” Id., at 816 (quoting
Milliken v. Meyer, 311 U. S. 457, 463 (1940)).

That standard is easily met here. Ford has long had a
heavy presence in Minnesota and Montana. It spends bil-
lions on national advertising. It has many franchises in
both States. Ford dealers in Minnesota and Montana sell
and service Ford vehicles, and Ford ships replacement
parts to both States. In entertaining these suits, Minnesota
and Montana courts have not reached out and grabbed suits
in which they “have little legitimate interest.” Bristol-
Myers Squibb Co. v. Superior Court of Cal., San Francisco
Cty., 582 U. 8. __, ___ (2017) (slip op., at 6). Their resi-
dents, while riding in vehicles purchased within Zheir bor-
ders, were killed or injured in accidents on their roads. Can
anyone seriously argue that requiring Ford to litigate these
cases in Minnesota and Montana would be fundamentally
unfair?

Well, Ford makes that argument. It would send the
plaintiffs packing to the jurisdictions where the vehicles in
question were assembled (Kentucky and Canada), designed
(Michigan), or first sold (Washington and North Dakota) or
where Ford is incorporated (Delaware) or has its principal
place of business (Michigan).

As might have been predicted, the Court unanimously re-
jects this understanding of “traditional notions of fair play
and substantial justice.” And in doing so, we merely follow
what we said in World-Wide Volkswagen Corp. v. Woodson,
444 U. S. 286, 297298 (1980), which was essentially this:
If a car manufacturer makes substantial efforts to sell ve-
hicles in States A and B (and other States), and a defect in
a vehicle first sold in State A causes injuries in an accident
in State B, the manufacturer can be sued in State B. That
rule decides these cases.

Ford, however, asks us to adopt an unprecedented rule
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under which a defendant’s contacts with the forum State
must be proven to have been a but-for cause of the tort
plaintiff’s injury. The Court properly rejects that argu-
ment, and T agree with the main thrust of the Court’s opin-
ion. My only quibble is with the new gloss that the Court
puts on our case law. Several of our opinions have said that
a plaintiff’s claims “‘must arise out of or relate to the de-
fendant’s contacts’” with the forum. See ante, at 6 (citing
cases). The Court parses this phrase “as though we were
dealing with language of a statute,” Reifer v. Sonofone
Corp., 442.U. S. 330, 341 (1979), and because this phrase is
cast in the disjunctive, the Court recognizes a new category
of cases in which personal jurisdiction is permitted: those
in which the claims do not “arise out of” (i.e., are not caused
by) the defendant’s contacts but nevertheless sufficiently
“relate to” those contacts in some undefined way, ante, at
. 8-9.

This innovation is unnecessary and, in my view, unwise.
To say that the Constitution does not require the kind of
proof of causation that Ford would demand—what the ma-
jority describes as a “strict causal relationship,” ante, at 8—
is not to say that no causal link of any kind is needed. And
here, there is a sufficient Iink. It is reasonable to infer that
the vehicles in question here would never have been on the
roads in Minnesota and Montana if they were some totally
unknown brand that had never been advertised in those
States, was not sold in those States, would not be familiar
to mechanics in those States, and could not have been easily
repaired with parts available in those States. See ante, at
1314 (describing this relationship between Ford’s activi-
ties and these suits). The whole point of those activities
was to put more Fords (including those in question here) on
Minnesota and Montana roads. The common-sense rela-
tionship between Ford’s activities and these suits, in other
words, is causal in a broad sense of the concept, and per-
sonal jurisdiction can rest on this type of link without strict
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proof of the type Ford would require. When “arise out of”
is understood in this way, it is apparent that “arise out of”
and “relate to” overlap and are not really two discrete
grounds for jurisdiction. The phrase “arise out of or
relate t0” is simply a way of restating the basic “minimum
" contacts” standard adopted in International Shoe.

Recognizing “relate 10” as an independent basis for
specific jurisdiction risks needless complications. The “or-
dinary meaning” of the phrase “relate to” “is a broad one.”
Morales v. Trans World Airlines, Inc., 504 U.S. 374, 383
(1992). Applying that phrase “according to its terms [is] a
project doomed to failure, since, as many a curbstone phi-
losopher has observed, everything is related to everything
else.” California Div. of Labor Standards Enforcement v.
Dillingham Constr., N. A., Inc., 519 U. S. 316, 335 (1997)
(Scalia, J., concurring). To rein in this phrase, limits must
be found, and the Court assures usthat “relate to,” asitnow
uses the concept, “incorporates real limits.” Ante, at9. But
without any indication what those limits might be, I doubt
that the lower courts will find that observation terribly
helpful. Instead, what limits the potentially boundless
reach of “relate to” is just the sort of rough causal connec-
tion I have described.

I would leave the law exactly where it stood before we
took these cases, and for that reason, I concur in the
judgment.
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Discussion Questions: Additional Specific Jurisdiction Questions to Consider

1. Burden of Proof. According to Burger King, which party has the burden of proof to establish
the first step of the International Shoe test—that is, to show that the defendant has sufficient
minimum contacts with the forum? If that party meets their burden, which party has the burden
of proof as to the second step of the International Shoe test—that is, to show that consideration
of the reasonableness factors demonstrates the assertion of jurisdiction would or would not
comport with fair play and substantial justice? Finally, what else does Burger King say about the
weight of these burdens? [I’d suggest spending about five minutes or less on this question. ]

2. Hypothetical: single contact, closely related. Recall the hypo I’ve offered of D, who lives in
Dallas and has no contacts with Oklahoma, but then decides to drive—say, early one Saturday
morning—to Oklahoma to see a football game and, while there, injures someone. We’ve already
used the vocabulary and rationales in International Shoe to explain why the exercise of
jurisdiction over D in Oklahoma would comport with due process. Now, using your more
expanded vocabulary from Burger King, Walden, BMS, and Ford, what else can you add to our
prior explanation for why jurisdiction would be constitutional?

[Note: Coming up with a coherent account of the constitutional test for specific jurisdiction isn’t
easy, in large part, because the doctrinal test has been evolving in the many decisions the Court
has issued. To get you going, note that in order for the exercise of specific jurisdiction to be
constitutional (1) the defendant must take some act by which it purposefully avails itself of the
privilege of conducting activities within the forum state or by which it purposefully directs its
conduct into the forum state and (2) the plaintiff’s claims must arise out of or relate to the
defendant’s contacts with the forum. Use your time in the small groups to flesh out both of these
conditions. When is the first requirement satisfied and when isn’t it? Same question as to the
second requirement. I’d suggest spending at least 20 minutes on this question.]

3. Change the hypo: Now assume that for the last five years D has owned ten residential rental
properties in Oklahoma from which D earns a substantial income. You can also assume that D
makes regular trips to Oklahoma in connection with those properties. Now, assume as before,
that early one Saturday morning D gets in their car to drive to Oklahoma to watch a football
game and assume that the trip was solely to watch the game and that D did no other business
while on this trip. On the way to the game D injures someone in Oklahoma. Does any of your
jurisdictional analysis change? Explain. As part of your answer, are there any passages in any of
the decisions you’ve read that are particularly on point for answering this question? [I’d suggest
spending about 10 minutes or less on this question.]

4. Two values. Ford says that the two parts of the minimum contacts step of International Shoe
derive from and reflect two sets of values: “treating defendants fairly and protecting interstate
federalism.” To understand where thinking about these two values fits into a jurisdictional
analysis, answer this: how did the Ford Court explain how these values would be furthered by
exercising jurisdiction over Ford in Montana and Minnesota? [I’d suggest spending about 10
minutes or less on this question.]
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1.

Oral Examination Questions: Specific Jurisdiction

Dusty lives in Dallas, Texas. One Saturday during football season, Dusty drove to
Oklahoma to watch a game. This was the first time Dusty went to Oklahoma on a
personal trip, although Dusty makes regular trips to Oklahoma to manage multiple rental
properties in the state. During the football trip, Dusty didn’t conduct any business. After
the game, Dusty got into a car accident with an Oklahoma resident. If the Oklahoma
resident sues Dusty in an Oklahoma state court, how would the court analyze whether it
has personal jurisdiction over Dusty? Maximum time to answer: 5 minutes.

P is a Maine company with its principal place of business in Maine. It sells and ships
products all over the United States and the world. D, from Texas, orders a product from P
by calling P’s customer service ordering line in Maine. P ships the product to D in Texas,
After the product arrives, D says it is defective and refuses to pay. Is D constitutionally
amenable to suit in Maine? Maximum time to answer: 2 minutes.

D is a retired guy in a small town in Maine who carves decoy ducks, P orders a duck
from D using a site that D maintains on the internet and asks that the duck be shlpped to
their home in Texas. D ships the duck to P in Texas where it injures P. Is D
constitutionally amenable to suit in Maine? Maximum time to answer: 3 minutes.
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Opinion
*587 Justice BLACKMUN delivered the opinion of the Coutt.

In this admiralty case we primarily consider whether the United States Court of Appeals
for the Ninth Circuit correctly refused to enforce a forum-selection clause contained in
tickets issued by petitioner Carnival Cruise Lines, Inc., to respondents Eulala and Russel
Shute. -

, _ I |
The. Shutes, through an Arlington, Wash., travel agent, purchased passage for a 7-day
cruise on petitioner’s ship, the Tropicale. Respondents paid the fare to the agent who
forwarded the payment to petitioner’s headquarters in Miami, Fla. Petitioner then
prepared the tickets and sent them to respondents in the State of Washington. The face of
each ticket, at its left-hand lower corner, contained this admonition:

“SUBJECT TO CONDITIONS OF CONTRACT ON LAST PAGES IMPORTANT!
PLEASE READ CONTRACT-ON LAST PAGES 1, 2, 3” App. 15.
The following appeared on “contract page 1” of each ticket:

“TERMS AND CONDITIONS OF PASSAGE CONTRACT TICKET

“3. (a) The acceptance of this ticket by the person or persons named hereon as
passengers shall be deemed to be an acceptance and agreement by each of them of all of
the terms and conditions of this Passage Contract Ticket.
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“8. It is agreed by and between the passenger and the Carrier that all disputes and
matters whatsoever arising under, in connection with or incident to this Contract *588
shall be litigated, if at all, in and before a Court located in the State of Florida, U.S.A.,
to the exclusion of the Courts of any other state or country.” /d., at 16.

The last quoted paragraph is the forum-selection clause at issue.

I
Respondents boarded the Tropicale in Los Angeles, Cal. The ship sailed to Puerto
Vallarta, Mexico, and then returned to Los Angeles. While the ship was in international
waters off the Mexican coast, respondent Eulala Shute was injured when she slipped on a
deck mat during a guided tour of the ship’s galley. Respondents filed suit against
petitioner in the United States District Court for the Western District of Washington,

claiming that Mrs. Shute’s injuries had been caused by the negligence of Carnival Cruise
Lines and its employees. Id., at 4.

Petitioner moved for summary judgment, contending that the forum clause in
respondents’ tickets required the Shutes to bring their suit against petitioner in a court in
the State of Florida. Petitioner contended, alternatively, that the District Court lacked
personal jurisdiction over petitioner because petitioner’s contacts with the State of
Washington were insubstantial. The District Court granted the motion, holding that
petitioner’s contacts with Washington were constitutionally insufficient to support the
exercise of personal jurisdiction. See App. to Pet. for Cert. 60a.

The Court of Appeals reversed. Reasoning that “but for” petitioner’s solicitation of
business in Washington, respondents **1525 would not have taken the cruise and Mrs.
Shute would not have been injured, the court concluded that petitioner had sufficient

contacts with Washington to justify the District Court’s exercise of personal jurisdiction.
897 F.2d 377, 385-386 (CA9 1990).”

Turning to the forum-selection clause, the Court of Appeals acknowledged that a court
concerned with the enforceability of such a clause must begin its analysis with The
Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 92 S.Ct. 1907, 32 L.Ed.2d 513 (1972),
where this Court held that forum-selection clauses, although not “historically ... favored,”
are “prima facie valid.” Id., at 9-10, 92 S.Ct., at 1913. See 897 F.2d, at 388. The appellate
court concluded that the forum clause should not be enforced because it “was not freely
bargained for.” Id., at 389. As an “independent justification” for refusing to enforce the
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clause, the Court of Appeals noted that there was evidence in the record to indicate that
“the Shutes are physically and financially incapable of pursuing this litigation in Florida”
and that the enforcement of the clause would operate to deprive them of their day in court
and thereby contravene this Court’s holding in The Bremen. 897 F.2d, at 389.

We granted certiorari to address the question whether the Court of Appeals was correct in
holding that the District Court should hear respondents’ tort claim against petitioner. 498
U.S. 807-808, 111 S.Ct. 39, 112 L.Ed.2d 16 (1990). Because we find the forum-selection
clause to be dispositive of this question, we need not consider petitioner’s constitutional
argument as to personal jurisdiction. See Ashwander v. TVA, 297 U.S. 288, 347, 56 S.Ct.
466, 483, 80 L.Ed. 688 (1936) (Brandeis, J., concurring) (“ ‘It is not the habit of the
Court to decide questions of a constitutional nature unless *590 absolutely necessary to a

decision of the case,” ” quoting Burton v. United States, 196 U.S. 283, 295, 25 S.Ct. 243,
245, 49 L.Ed. 482 (1905)).

IV

A
Both petitioner and respondents argue vigorously that the Court’s opinion in The
Bremen governs this case, and each side purports to find ample support for its position in
that *591 opinion’s broad-ranging language. This seeming paradox derives in large part
from key factual differences between this case and The Bremen, differences that preclude
an automatic and simple application of The Bremen’s general principles to the facts here.

In The Bremen, this Court addressed the enforceability of a forum-selection clause in a
contract between two business corporations. An American corporation, Zapata, made a
contract with Unterweser, a German corporation, for the towage of Zapata’s oceangoing
drilling rig from Louisiana to a point in the Adriatic Sea off the coast of Italy. The
agreement provided that any dispute arising under the contract was to be resolved in the
London Court of Justice. After a storm in the Gulf of Mexico seriously damaged the rig,
Zapata ordered Unterweser’s ship to tow the rig to Tampa, Fla., the nearest point of
refuge. Thereafter, Zapata sued Unterweser in admiralty in federal court at Tampa. Citing
the forum clause, Unterweser moved to dismiss. The District Court denied Unterweser’s
motion, and the Court of Appeals for the Fifth Circuit, sitting en banc on rehearing, and

by a sharply divided vote, affirmed. In re Complaint of Unterweser Reederei GmbH, 446
F.2d 907 (1971).

This Court vacated and remanded, stating that, in general, “a freely negotiated private
international agreement, unaffected by fraud, undue influence, or overweening bargaining
power, such as that involved here, should be given full effect.” 407 U.S., at 12-13, 92
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S.Ct. at 1914-1915 (footnote omitted). The Court further generalized that “in the light of
present-day commercial realities and expanding international trade we conclude that the
forum clause should control absent a strong showing that it should be set aside.” Id,, at
15, 92 S.Ct.,, at 1916. The Court did not define precisely the circumstances that would
make it unreasonable for a court to enforce a forum clause. Instead, the Court discussed a
number of factors that made it reasonable to enforce the clause at issue in 7he Bremen

and ¥592 that, presumably, would be pertinent in any determination whether to enforce a
similar clause.

In this respect, the Court noted that there was “strong evidence that the forum clause was
a vital part of the agreement, and [that] it would be unrealistic to think that the parties did
not conduct their negotiations, including fixing the monetary terms, with the
consequences of the forum clause figuring prominently in their calculations.” Id., at 14,
92 S.Ct., 1915 (footnote omitted). Further, the Court observed that it was not “dealing
with an agreement between two Americans to resolve their essentially local disputes in a
remote alien forum,” and that in such a case, “the serious inconvenience of the
contractual forum to one or both of the parties might carry greater weight in determining
the reasonableness of the forum clause.” Id., at 17, 92 S.Ct., at 1917. The Court stated
that even where the forum clause establishes a remote forum for resolution of conflicts,
“the party claiming [unfairness] should bear a heavy burden of proof.” Ibid. |

In applying The Bremen, the Court of Appeals in the present litigation took note of the
foregoing “reasonableness” factors and rather automatically decided that the
forum-selection clause was unenforceable because, **1527 unlike the parties in The
Bremen, respondents are not business persons and did not negotiate the terms of the
clause with petitioner. Alternatively, the Court of Appeals ruled that the clause should not
be enforced because enforcement effectively would deprive respondents of an
opportunity to litigate their claim against petitioner.

The Bremen concerned a “far from routine transaction between companies of two
different nations contemplating the tow of an extremely costly piece of equipment from
Louisiana across the Gulf of Mexico and the Atlantic Ocean, through the Mediterranean
Sea to its final destination in the Adriatic Sea.” Id., at 13, 92 S.Ct., at 1915. These facts
suggest that, even apart from the evidence of negotiation regarding the forum clause, it
was entirely reasonable for the Court in The *593 Bremen to have expected Unterweser

- and Zapata to have negotiated with care in selecting a forum for the resolution of disputes
arising from their special towing contract.

In contrast, respondents’ passage contract was purely routine and doubtless nearly
identical to every commercial passage contract issued by petitioner and most other cruise
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lines. See, e.g., Hodes v. S.N.C. Achille Lauro ed Altri-Gestione, 858 F.2d 905, 910 (CA3
1988), cert. dism’d, 490 U.S. 1001, 109 S.Ct. 1633, 104 L.Ed.2d 149 (1989). In this
context, it would be entirely unreasonable for us to assume that respondents-or any other
cruise passenger-would negotiate with petitioner the terms of a forum-selection clause in
an ordinary commercial cruise ticket. Common sense dictates that a ticket of this kind
will be a form contract the terms of which are not subject to negotiation, and that an
individual purchasing the ticket will not have bargaining parity with the cruise line. But
by ignoring the crucial differences in the business contexts in which the respective
contracts were executed, the Court of Appeals’ analysis seems to us to have distorted
somewhat this Court’s holding in The Bremen.

In evaluating the reasonableness of the forum clause at issue in this case, we must refine
the analysis of The Bremen to account for the realities of form passage contracts. As an
initial matter, we do not adopt the Court of Appeals’ determination that a nonnegotiated
forum-selection clause in a form ticket contract is never enforceable simply because it is
not the subject of bargaining. Including a reasonable forum clause in a form contract of
this kind well may be permissible for several reasons: First, a cruise line has a special
. interest in limiting the fora in which it potentially could be subject to suit. Because a
. _cruise ship typically carries passengers from many locales, it is not unlikely that a mishap
on a cruise could subject the cruise line to litigation in several different fora. See The
Bremen, 407 U.S., at 13, and n. 15, 92 S.Ct., at 1915, and n. 15; Hodes, 858 ¥.2d, at 913.
Additionally, a clause establishing ex ante the forum for dispute resolution has the
salutary *594 effect of dispelling any confusion about where suits arising from the
contract must be brought and defended, sparing litigants the time and expense of pretrial
motions to determine the correct forum and conserving judicial resources that otherwise
would be devoted to deciding those motions. See Stewart Organization, 487 U.S., at 33,
108 S.Ct., at 2246 (concurring opinion). Finally, it stands to reason that passengers who
purchase tickets containing a forum clause like that at issue in this case benefit in the
form of reduced fares reflecting the savings that the cruise line enjoys by limiting the fora

in which it may be sued. Cf. Northwestern Nat. Ins. Co. v. Donovan, 916 F.2d 372, 378
(CA71990).

We also do not accept the Court of Appeals’ “independent justification” for its
conclusion that The Bremen dictates that the clause should not be enforced because
“[t]here is evidence in the record to indicate that the Shutes are physically and financially
incapable of pursuing this litigation in Florida.” 897 F.2d, at 389. We do not defer to the
Court of Appeals’ findings of fact. In **1528 dismissing the case for lack of personal
jurisdiction over petitioner, the District Court made no finding regarding the physical and
financial impediments to the Shutes’ pursuing their case in Florida. The Court of
Appeals’ conclusory reference to the record provides no basis for this Court to validate
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the finding of inconvenience. Furthermore, the Court of Appeals did not place in proper
context this Court’s statement in The Bremen that “the serious inconvenience of the
contractual forum to one or both of the parties might carry greater weight in determining
the reasonableness of the forum clause.” 407 U.S., at 17, 92 S.Ct., at 1917. The Court
made this statement in evaluating a hypothetical “agreement between two Americans to
resolve their essentially local disputes in a remote alien forum.” Ibid. In the present case,
Florida is not a “remote alien forum,” nor-given the fact that Mrs. Shute’s accident
occurred off the coast of Mexico-is this dispute an essentially local one inherently more
suited to resolution in the State of Washington than in Florida. In *595 light of these
distinctions, and because respondents do not claim lack of notice of the forum clause, we
conclude that they have not satisfied the “heavy burden of proof,” ibid., required to set
aside the clause on grounds of inconvenience.

It bears emphasis that forum-selection clauses contained in form passage contracts are
subject to judicial scrutiny for fundamental fairness. In this case, there is no indication
that petitioner set Florida as the forum in which disputes were to be resolved as a means
of discouraging cruise passengers from pursuing legitimate claims. Any suggestion of
such a bad-faith motive is belied by two facts: Petitioner has its principal place of
business in Florida, and many of its cruises depart from and return to Florida ports.
Similarly, there is no evidence that petitioner obtained respondents’ accession to the
forum clause by fraud or overreaching. Finally, respondents have conceded that they
were given notice of the forum provision and, therefore, presumably retained the option
of rejecting the contract with impunity. In the case before us, therefore, we conclude that
the Court of Appeals erred in refusing to enforce the forum-selection clause.

V
The judgment of the Court of Appeals is reversed.

It is so ordered.
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THE
ARBITRATION-LITIGATION
PARADOX

Pamela K. Bookmar®
forthcoming VANDERBILT LAW REVIEW 2019
"7 A DoMESTIC COMMERCIAL ARBITRATION

The origin story of the FAA has been told many times5® The 1925 Act
responded to the then-prevalent refusal of courts to specifically enforce
arbitration agreements.”® It instructed courts to put arbitration clauses on an
“equal footing” with other kinds of conbract terms/ and “set forth the
procedures to be followed in federal court for litigation about arbitration.”?2
The federal law followed in the footsteps of the 1920 New York state
arbitration statute and other similar statutes” '

According to scholars, the Act “was originally desigried to cover
contractual disputes between merchants of relatively co-equal bargaining
power.” Its lead proponents, Julius Cohen and Charles Bernhejmer, worked
for the New York State Chamber of Commerce and appeared before Congress
as representatives of dozens of “business men's organizations.” They sang
arbitration's praises “as a way “to-make the disposition of business in the
commercial world less expensive,” faster, and more just” Also appearing
before Congress were Herbert Hoover, the Secre’cary of Commerce; W.H.H.
Piatt, Chairman of the Committee on Commerce, Trade, and Commercial Law
of the American Bar Assodation (who testified that the Act should not be read
to apply to labor disputes); and others advocating for “arbifration in

& dadNeil, Chap. £ IMRE SZALAYL OUTSOURCING JUSTICE: THE RISE OF MODERN ARBITRATION LAWS
IN AMERICA (2013); Hiro N. Aragaki, The Federal Arbitration Act As Procedural Reform, 8% N.Y.U. L. Rev.
1939 (2014); sze also Amalia D. Kessler, Arbitration and Americanization: The Paternalism of Progressive
Procedural Reform, 124 Yarg LJ. 2940, 2057 2015y Amatia D. KESSLER, INVENTING AMERICAN
EXCEPTIONALISM: THE ORIGINS OF AMERICAN ADVERSARIAL LEGAL CULTURE, 1800-1877 (2017).

™ David L. Noll, Regulating Arbitration, 105 CAL. L. Rev. 985, 994 (2017).

nER.0.C v. Waffle House, Inc,, 534 U.S. 279,293 (2002).

7 Aragaki, supra note

# MacNeil, suprz note __, at §8.1; IaN MACNEIL, AMERICAN ARBITRATION LAW: REFORMATION~
NATIONALIZATION —INTERNATIONALIZATION, Part1(1992).

™ Szalal, supra note __, at 524-525 (footnotes omitted); Lesle, supra note __, at 305-306; Mazgaret L
Moses, Stafutory Misconstruction: How the Supreme Court Crenfed A Federal Arbitration Law Nzoer Enacted
by Congress, 34 FLA. 5T.U. L. ReV. 99, 106 (2006). But compare Circuit City Stores, Inc. v. Adams, 532 U.S.
105, 111 (2001) (“[Tihe FAA compels judicial enforcement of a wide range of written arbitration
agreements.”) with id at 125 (Stevens, ], dissenting) {“The history of the Act, which is extensive and
well documented, makes clear that the FAA was a response to the refusal of courts to enforce
commercial arbitration agreements....”). In fascinating new work, Amalia Kesster sheds important light
on Progressive lawyers” influence on the FAA and their understanding of arbitration as part of “their
program for urban civil justice.” Amalia 1. Kessler, Arbitration and Americanization: The Paternalism of
Progressive Procedural Reform, 124 YALE LJ. 2940, 2962 (2015). But she does not purport to rebut the
foundational assumption that the Act originally targeted arbifration clauses in commercial contracts.

& Leslie, supra note _, at 302 {citations omitted); Moses, supra note __,at103.

291

l,e"“mmw’\:\

Y

o

)
A

B,



12 THE ARBITRATION-LITIGATION PARADOX

commercial matters.””® Indeed, in the proceedings leading up to the FAA’s
enactment, “every witness, every Senator, and every Representative discussed
one issue and one issue only: arbitrafion of conftract disputes between
merchants.””” The cited examiples discussed contracts between merchants,
often involving international fransactions.”

The business world had legitimate complainis about litigation. Civil
procedure before the 1938 adoption of the Federal Rules of Civil Procedure
was rigid and complex; it notoriously provided lawyers with incentives to
“insist on procedural formalities for strategic gain.”” It involved long delays.2
Hiro Aragaki argues that the FAA was developed in the context of “fan]
increasingly intolerable situation in the courts and the seeming stagnation of
judicial reform efforts in Congress,” by advocates who “saw privatization as
the most effective vehicle for improving adjudicative dispute resolution.”s!

There was much to recommend arbitration in these commercial contexts.
An extensive literature explores how and why arbitration, the “creature of
contract,”® can provide sophisticated parties with important opportunities to
craft the fate of their disputes in the name of maintaining party autonomy,
procedural flexibility, and other private law virtues® The ability fo choose
arbitration can be an expression of contractual freedom.® These are the
private-law values of arbifration. They have particular force in combination
with essentialist values, thatis, in circumstances when litigation is viewed as
“intolerable” and arbitration seems to offer a cure for litigation's ills.

The Supreme Court’s version of the FAA's origin story is superficially
consistent with the scholatly account just described. The Court cites two main
reasons for the FAA's enactment: first, to “revers[e] centuries of judicial
hostility to arbitration agreements” and “to place arbitration agreements “upon
the same footing as other contracts,” and second, “to allow parties to avoid
‘the costliness and delays of litigation.””® The Court does not consider the
business interests driving the arbitration reform movement to Limit its
interpretation of the statute® Conversely, the Court has focused on the

76 Leslie, supranote __, at 303-04.
7 4. a£ 305.
7 Id. at 306.

7 Aragaki, supra note __, at 1966.
8 Id. at 1968.
81 7d. at 1976.

% See Aragaki, Creature of Contract, supranote ___ (discussing the popularity of and problems with

& See, o.g., Drahozal & Ware, Why Do Businesses Use (Or Not Use) Arbitration Clauses?, Ohio State
Jowrnal on BDispute Resclution (2010).

8 See, e.g., Gaillard, supra (“autonomy and freedom are at the heart of [mternational arbitration]”).
8 Scherk v. Alberto-Culver, Co., 417 U.S. 506,511 (1974).
8 See Concepcion; Epic.

DRAFT
Comment.s welcome.
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THE ARBITRATION-LITIGATION PARADOX 13

importance of arbitration displacing litigation¥ As a result, while the Court
recognizes the private-law values of arbifration, it focuses its attention on
safeguarding the essentialist values. Scholars’ historical account that the FAA
sought to promote arbitration as a flexible alternative to litigation lends
credence to the idea that businesses favored arbitration for its perceived speed
and low cost and e’&ﬁcnency, espeaally as compared to courts. But the FAA was
also a procedural reform effort that could proceed in parallel with reform
efforts in the courts.® In other words, one can view the FAA as valuing better
procediires in dispute resolution rather than simply (or only) valuing the
avoidance of litigation. )

At its most basic, however, the FAA mandated judical support for
arbitration when parties chose it as their dispute resolution mechanism of
choice ® It placed exceedingly few limits on what counts as arbitration. The
statute does not define arbitration, either vis-a-vis litigation or otherwise.

B. ENTHUSIASM FOR ARBITRATION

Litigation-avoidance values have driven the Court's love affair with
arbitration since the 1970s. Scholars have noted that a likely motivator “was
the Cowrt's view that litigation had become excessive and needed to be
curtailed.”®™ Chief Justice Burger, who often expressed concern with judicial
workload pressures, consistently criticized “litigiousness’” and linked it to a

““mass neurosis .. . [thaf] leads people to think courts were created to solve all
the problems of society.””®™ At the Pound Conference on the Causes of
Popular Dissatisfaction with the Administration of Justice in 1976, Burger's
“chief message” “was that the ‘litigation explosion would have to be
controlled.”*>* This message was consonant with “the business community's
growing dissatisfaction W1th the legal system.”1%

At the same time, the Court has exalted arbitration. The Court has
described the FAA as embodying “a national policy favoring arbitration,”15
which does not just put arbitration contracts on equal footing with other kinds
of contracts, but seems to affirmatively favor arbifration over litigation.’ As
the most recent Restatement of the U.S. Law of International Commercial
Arbitration reports, “U.S. law now has a now long-established history of
providing strong support to both party autonomy in arbifration and to the
enforceability of arbitral agreements and awards.”*%

The Court identifies the purpose of the FAA's pro-arbitration policies as
twofold: first, to enforce arbitration agreements and preserve freedom of
contract,'” and second, to avoid or replace litigation.!® An extensive literature
examines arbitration as a manifestation of contractual freedom™ and a
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22 THE ARBITRATION-LITIGATION PARADOX

hallmark of private law.1®® According to these private-law values, the signature
features of arbitration are the choice, autonomy, and flexibility that it affords
parties. As Alan Rau argues, “if there is any ‘public policy” at all implicated in
arbitration, it ... lies in making a relatively inexpensive and efficient process of
dispute resolution available to the parties if and to the extent they wish to take
advantage of it.”¢! In the 1980s, the Court cited arbitration’s "adaptability” of
as one of its key virtues.1?

In recent decades, however, the Court has focused mtmsely on the
importance of arbitration’s function as a substitute for lifigation. Relying on
the FAA’s legislative history,® the Court often states that the FAA was
intended “to allow parties to avoid 'the costliness and delays of litigation” 164
because arbitration was supposed to be able to “largely eliminatef]” that cost
and delay.’® This litigation-avoidance purpose, the Court has now held in
multiple contexts, prevails over Congress’s intent in other statutes to provide
claimants with their day in court'®® or to allow collective action,¥ and over
many areas of state law.1® As noted, these policies often align with
developments that mark the Court’s hostility to litigation!® The vision of
arbitraion as a substitute for litigation goes hand in hand with an
understanding of arbitration’s “essential” virtues as those that differentiate it
from the litigation “it was meant to displace” —e.g,, its speed, low cost, and
efficiency ”? The Court has accordingly seen the FAA s purpose as protecting
those virtues.i7t

In international commercial cases, a third set of values is also af play:

10 Seg Steven Ware, Minn. L. Rev. (1999).

16 Alan Scott Rav, Fear of Freedom, 17 AMLREV. INT'L ARB, 469, 479 (2006).

18 Seg, e.9., Mitsubishi Motors Corp. v. Soler Chrysler-Flymouth, Inc.,, 473 U.S. 614 (1985).

18 Commentators have noted that the course of developing this robust FAA, “the Court's reading
of legislative history [of the FAA] appears seleciive.” Miller, siuprz note __, at 327-328 & n.156; see also
Aragaki, supranote ___

16 Scherk v. Alberto-Culver Co., 417 U.5, 506, 510-11 (1974) (citing FLR Rep.No.96, £8th Cong,, 1st
Sess., 1, 2 (1924); S.Rep.No.536, 68th Cong;, Ist Sess. (1524)).

16 Dean Witter Reynalds, Tnc. v. Byrd, 470 US. 213,220 (1985).

1% Of course, in international contexts, the Court may emphasize that the Comrt has made clear
that this policy “applies with special force in the feld of mtematwnal commerce.” Mitsubishi, etc.

1 See Bpic.

18 See Southland ____; MadNeil § 8.6. But see [O'Connor’s dissent] (saying that the legislative
history plainly does not suggest that congress intencded the FAA to preempt state law).

18 See supra [notes discussing Siegell; MacNeil §86 (“Underlying this pro-arbitration stance
appears to be the desire to help ¢lear court dockets, not as a simple consequence of party choice to use
arbitration, but as a policy in its own right.”). Writing in 1994, MacNeil noted that Volt Information
Sciences v. Stanford University (1986) provided a potential exception to this trend because it permitted
parties to direct that state law would govern their arbitration agreements, but DIRECTV, Inc. w.
Imburgia, 577 U.S. ___ (2015) has undermined thatholding. '

18 See Bpic.

11 See infra discussion of Concepdon and Epic.
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THE ARBITRATION-LITIGATION PARADOX 23

promoting frade, orderliness, and predictability in international commerce.
Indeed, in the international commercial context, the argument in favor of
arbitration is especially strong.!”? Enforcement of arbitration agreements not
only supports freedom of contract and avoiding litigation in potentially biased
national courts (which international business operators seem justified in
wanting to avoid).”® At its best, it also enables parties from different nations to
choose a neutral and expert arbiter for potential disputes and, if the arbitration
clause will be enforced, to create some much-desired predictability.””* In the
international commercial context, the Supreme Court has sensibly
acknowledged, the success of international trade and comunerce requires the
United States to recognize the validity of laws and dispute resolution outside
of US. courts.t?

It is mo wonder that the Supreme Court's major shifts to enforcing
arbitration and forum selecion clauses occurred in cases involving
international commercial contracts, with the Court explaining that the
international context weighed heavily in favor of enforcing the parties” choices
in those contracts”® As discussed in Part I, The Bremen and Scherk explicitly
relied on the particular dircumstances in international business transactions to
justify enforcenient of such clauses.

In the 1980s, the Court acknowledged the important role that national
courts play in supporting the institution of intemational commercial
arbitration. It played that role by prioritizing private-law and international
business values over essentialist ones. In Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, the Court noted:

If they are to take a central place in the international legal
order, national courts will need to “shake off the old judicial

2 In the investment arbitration context, there is also a strong argument in favor of arbitration, but
the calculus about judicial review is somewhat different. See Roberts & Trahanas, supranote _.

73 See supra Part LB. (discussing The Bremen and Scherk).

4 See, e.g., Bermann, supranote __; Cumibert, supra note __; Sussman, supra note ___. There are also
arguments in favor of arbitration that go beyond its role as a dispute resolution mechanism. See
Helfand, supra note ___ (questioning that that's arbitration’s only purpose); Markovits, supra note __
(similar). Bu# sez Dammann & Hansmann, supra-nole __ (arguing that asbitration affords less
predictable results because arbitrators want to provide a resolution that pleases both sides rather fhan
following more predictable legal reasoning).

V3 Scherk., 417 U.S. at 519 (invalidating the arbilration dause “would ... reflect a “parochial
concept that all disputes must be resolved under our laws and in our courts.” . . . We cannot have trade
and commerce in world markets and international waters exclusively on our terms, govemed by our
laws, and resolved in our couris.”); M/S Bremen v. Zapata Off-Shore Co,, 407 US. 1, 9.

178 Seg Bremen, 407 U.S. at 11-12 (enforcing forum selection clauses “accords with ancient concepts
of freedom of contract and reflects an appredation of the expanding horizons of American contractors
who seek business in all parts of the world”); Scherk, 417 U.S. at 515 (finding it “significant ... and ...
crucial” fhat the contract imvolved was a “truly international agreement”); Main, supra note
(discussing Bremen as the “taproot of [the] kudzu vine” that Is arbitration).

DPRAFT
Comments welcome.
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24 THE ARBITRATION-LITIGATION PARADOX

hostility to arbitration,” and also their customary and

understandable unwillingness to cede jurisdiction of a claim

arising under domestic law fo a foreign or transnational

tribunal. To this extent, at least, it will be necessary for

national courts to subordinate domestic notions of

arbitrability to the international policy favoring commercial

arbitration.’””
There, the Court asserted that arbitration’s “hallmarks” were its “adaptability
and access to expertise,” rather than its contrasts to litigation. Indeed, had the
Court prioritized the differences between arbitration and litigation and sought
to safeguard arbitration’s “essential” characteristics, it might have reached a
different result. The claimants had argued that the Court should not enforce
the agreement fo arbitrate antitrust claims because arbitration was less
equipped than litigation to handle such complex disputes and important
federal statutory rights.!”® The Court fejected this argument. Instead, it found
that arbitration was up to the challenge and recognized the importance of
courts’ support for arbitration in the context of international trade.”

Key to the Court’s decision in Mitsubishi was recognizing this conflict of
values and then subordinating essentialist concerns to the more important
considerations of private-law values and supporting intermational business. As
discussed below, the essentialist view has serious flaws—for example not
valuing arbitration’s adaptability and capacity for complexity, as Mitsubishi
understood. Mitsubishi provides an example of the Court not only prioritizing
other arbitration values over essentialist ones, but also acknowledging that the
multiple values underlying arbitration can conflict, considering courts’
important role in supporting international commercial arbitration system, and
balancing the different competing values.

In the past few decades, however, the Court has shifted to prioritize
arbitration’s essentialist values over its private-law or international-business
ones, either without recognizing the possibility of a conflict, or discounting its

177 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 638-39 (1985).

W Id, at 633. Notably, the Cowrt in Mitsubishi was not as enthusiastic about arbitration as it
seemed. Tn dicta, Mitsubishi assumed that courts cowld invalidate an atbitral mward as against public
policy if they interpreted a foreign choice-of-law dause to preclude the effective vindication of federal
statutory rights. Id. at 637 n.19 ("We ... note that in the event the choice-of-forum and choice-of-law
clauses operated in tandemt as a prospective waiver of a party's right to pursue statutory remedies for
antitrust violations, we would have litile hesitation in condemning the agreement as against public
policy.”}. But subsequent Supreme Court decisions have all but climinated the public policy defense in
public cases, and this dictum has “proven to be largely an empty threat.” Rogers, supra note __, at 367
n.154. U.S. courts do not decline to enforce arbitral awards based on the public policy considerations in
Mitsubishi, Sweet & Grisel, supra note __, at 178 n.38 ("We are not aware of any” US. court refusing "to
enforce awards based on public policy considerations after Mitsubishi”).

W,
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importance. In this shift, there is rarely balancing analysis or even
consideration of the possibility that these different values could conflict in
theory or do conflict in practice.’®0 As discussed in Part IV, this development
has important corisequences for many unresolved legal issues concerning
international commercial arbitration in U.S. courts. The next section discusses
- the Court’s recent-embrace of arbitration’s essentialist values and hostility to
litigation, to the exclusion of other values that are critically important to
intermational commercial arbitration.
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Syllabus

JONES v. FLOWERS ETAL] ~ ~

CERTIORARI TO THE SUPREME COURT OF ARKANSAS
No. 04-3477.  Argued January 17, 2006—Decided April 26, 2006

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

Before a State may take property and sell it for unpaid
taxes, the Due Process Clause of the Fourteenth Amendment
requires the government to provide the owner “notice and
opportunity for hearing appropriate to the nature of the

case.” Mullane v. Central Hanover Bank & Trust Co., 839

U.S. 806, 313 (1950). We granted certiorari to determine
whether, when notice of a tax sale is mailed to the owner and
returned undelivered, the ‘government must take additional
reasonable steps to provide notice before taking the own-
er's property. :

I

In 1967, petitioner Gary Jones purchased a house at 717
North Bryan Street in Little Rock, Arkansas. He lived in
the house with his wife until they separated in 1993. Jones
then moved into an apartment in Little Rock, and his wife
continued to live in the North Bryan Street house. Jones
paid his mortgage each month for 80 years, and the mortgage
company paid Jones' property taxes. After Jones paid off
his mortgage in 1997, the property taxes went unpaid, and
the property was certified as delinquent.

In April 2000, respondent Mark Wileox, the Commissioner
of State Lands (Commissioner), attempted to notify Jones of
his tax delinquency, and his right to redeem the property, by
mailing a certified letter to Jones at the North Bryan Street
address. See Ark. Code Ann. §26-37-301 (1997). The

packet of information stated that umless Jones redeemed the -

property, it would be subject to public sale two years later
on April 17, 2002. See ibid. Nobody was home to sign for
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the letter, and nobody appeared at the post office to retrieve
the letter within the next 15 days. The post office returned
the unopened packet to the Commissioner marked ““un-
claimed.”” Pet. for Cert. 3.

Two years later, and just a few weeks before the public
sale, the Commissioner published a notice of public sale in
the Arkansas Democrat Gazette. No bids were submitted,
which permitted the State to negotiate a private sale of the
property. See §26-37-202(b). Several months later, re-
spondent Linda ¥Flowers submitted a purchase offer. The
Commissioner mailed another certified letter to Jones at the
North Bryan Street address, attempting to notify him that
his house would be sold to Flowers if he did not pay his
taxes. Like the first letter, the second was also returned
to the Commissioner marked “anclaimed.” Pet. for Cert. 8.
Flowers purchased the house, which the parties stipulated in
the trial court had a fair market value of $80,000, for
$21,042.15. Record 224. Immediately after the 80-day pe-
riod for postsale redemption passed, see $§26-37-202(e),
Flowers had an unlawful detainer notice delivered to the
property. The notice was served on Jones’ daughter, who
contacted Jones and notified him of the tax sale. Id., at 11
(Exh. B).

Jones filed a lawsuit in Arkansas state court against the
Commissioner and Flowers, alleging that the Commission-
er’s failure to provide notice of the tax sale and of Jones’
right to redeem resulted in the taking of his property with-
out due process. The Commissioner and Flowers moved for
summary judgment on the ground that the two unclaimed
letters sent by the Commissioner were a constitutionally
adequate attempt at notice, and Jones filed a cross-motion
for sumomary judgment. The trial court granted summary
judgment in favor of the Commissioner and Flowers. App.
to Pet. for Cert. 12a—18a. It concluded that the Arkansas
tax sale statute, which set forth the notice procedure fol-

lowed by the Commissioner, complied with constitutional due
process requirements.
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I
A

Due process does not require that a property owner re-
ceive actual notice before the government may take his prop-
erty. Dusenbery, supra, at 170. Rather, we have stated

_that due proecess requires the government to provide “notice.

reasonably caleculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford
them an opportunity to present their objections.” Mullane,
339 U. 8., at 814, The Commissioner argues that once the
State provided notice reasonably caleulated to apprise Jones
of the impending tax sale by mailing him a certified letter,
due process was satisfied. The Arkansas statutory scheme
is reasonably calculated to provide notice, the Commissioner
continues, because it provides for notice by certified mail to
an address that the property owner is responsible for keep-
ing up to date. See Ark. Code Ann. §26-85-705 (1997).
The Commissioner notes this Court’s ample precedent con-
doning notice by mail, see, e. g, Dusenbery, supra, at 169;
Tulsa Professional Collection Services, Inc. v. Pope, 485
U. S. 478, 490 (1988); Mennonite Bd. of Missions v. Adams,
462 U. S. 791, 798 (1983); -Mullane, supra, at 318-319, and
adds that the Arkansas scheme exceeds constitutional re-
quirements by requiring the Commissioner to use certified
mail. Brief for Respondent Commissioner 14-15. )

It is true that this Court has deemed notice constitution-
ally sufficient if it was reasonably caleulated to reach the
intended recipient when sent. See, e. g., Dusenbery, supra,
at 168-169; Mullane, 339 U.8., at 314. In each of these
cases, the government attempted to provide notice and heard
nothing back indicating that anything had gone awry, and we
stated that “[tlhe reasonableness and hence the constitu-
tional validity of [the] chosen method may be defended on
the ground that it is in itself reasonably certain to inform
those affected.” Id., at 315; see also Dusenbery, supra, at

170. But we have never addressed whether due process en-
tails further responsibility when the government becomes
aware prior to the taking that its attempt at notice has
failed, That is 2 new wrinkle, and we have explained that
the “notice required will vary with circumstances and condi-
tions.,” Walker v. City of Hufchinson, 352 U.S. 112, 115
(1956). The question presented is whether such knowledge
on the government’s part is a “circumstance and condition”
that varies the “notice required.” '
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In Mullane, we stated that “when notice is a person’s
due . . . [tJhe means employed must be such as one desirous
of actually informing the absentee might reasonably adopt to
accomplish it,” 339 U. S., at 815, and that assessing the ade-
quacy of a particular form of notice requires balancing the
“Interest of the State” against “the individual interest
sought fo be protected by the Fourteenth Amendment,” id.,
at 814. Our leading cases on notice have evaluated the ade-
quacy of notice given to beneficiaries of a common trust fund,
Mullane, supra; a mortgagee, Mennonite, 462 U.S. 791;
owners of seized cash and automobiles, Dusenbery, 534 U. S.
161; Robinson v. Hanrahan, 409 U. 8. 88 (1972) (per curiam);
creditors of an estate, Tulse Professional, 485 U. 8. 478; and
tenants living in public housing, Greene v, Lindsey, 456 U. S.
444 (1982). In this case, we evaluate the adequacy of notice
prior to the State extinguishing a property owner’s interest
in a home.

We do not think that a person who actually desired to in-
form a real property owner of an impending tax sale of a
house he owns would do nothing when a certified letter sent
to the owner is returned unclaimed. If the Commissioner
prepared a stack of letters to mail to delinquent taxpayers,
handed them to the postman, and then watched as the de-
parting postman accidentally dropped the letters down a
storm drain, one would certainly expect the Commissioner’s
office to prepare a new stack of letters and send them again.
No one “desirous of actually informing” the owners would
simply shrug his shoulders as the letters disappeared and
say “I tried.” Failure to follow up would be unreasonable,
despite the fact that the letters were reasonably calculated

to reach their intended recipients when delivered fo the
postman.

foreclosure by the Secretary of Housing and Urban Development);
$3753(2)(BNi) (requiring that notice be posted on the property if occo-
pants are unknown).
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By the same token, when a letter is returned by the post

- office; the sender will ordinarily attempt fo resend it; if it is
practicable to do so. See Small v. United Stales, 136 F. 8d
1334, 1337 (CADC 1998). This is especially true when, as
here, the subject matter of the letter concerns such am impor-
tant and irreversible prospect as the loss of a house. Al-
though the State may have made a reasonable calculation of
how to reach Jones, it had good reason to suspect when the
notice was returned that Jones was “no better off than if
the notice had never been sent.” Mualone, 614 A. 24, af 37.
Deciding to take no further action is not what someone “de-
sirous of actually informing” Jones would do; such a person
would take further reasonable steps if any were available.

In prior cases, we have required the government to con-
sider unique information about an intended recipient regard-
less of whether a statutory scheme is reasonably calenlated
to provide notice in the ordinary case. In Robinson v. Hon-
rahan, we held that notice of forfeiture proceedings sent to
a vehicle owner’s home address was inadequate when the

tate knew that the properly owner was in prison. 409
U.S, at 40. In Covey v. Town of Somers, 351 U.8. 141
(1956), we held that notice of foreclosure by mailing, posting,
and publication was inadequate when town officials knew
that the property owner was incompetent and without a
guardian’s protection. Id., at 146-147.

The Commissioner points out that in these cases, the State
was aware of such information before it caleculated how best
to provide notice. But it is difficult to explain why due proc-
ess would have settled for something less if the government
had learned after notice was sent, but before the taking oc-
curred, that the property owner was in prison or was in-
competent. Under Robinson and Covey, the government’s
knowledge that notice pursuant to the normal procedure was
ineffective friggered an obligation on the government’s part
to take additional steps to effect notice. That knowledge
was one of the “practicalities and peculiarities of the case,”
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Mullane, supra, at 314315, that the Court took into account
in determining whether constitutional requiremsants were
met. It should similarly be taken info account in assessing
the adequacy of notice in this case. The dissent dismisses
the State’s knowledge that its notice was ineffective as
“learned long after the fact,” post, at 246, n. 5 (opinion of
THOMAS, J.), but the notice letter was promptly returned to
the State two to three weeks after it was sent, and the Ar-
kansas statutory regime precludes the State from taking the
property for two years while the property owner may exer-
cise his right to redeem, see Ark. Code Ann. §26-37-301
(Supp. 2006). *

It is certainly true, as the Commissioner and Solicitor Gen-
eral contend, that the failure of notice in a specific case does
not establish the inadequacy of the attempted notice; in that
sense, the constitutionality of a particular procedure for no-
tice is assessed ex ante, rather than post hoc. But if a fea-
ture of the State's chosen procedure is that it promptly pro-
vides additional information to the government about the
effectiveness of notice, it does not contravene the ex ante
principle to consider what the government does with that
information in assessing the adequaey of the chosen proce-
dure. After all, the State knew ex anfe that it would
promptly learn whether its effort to effect notice through
certified mail had succeeded. It would not be inconsistent
with the approach the Court has taken in notice cases to ask,
with respect to a procedure under which telephone calls
were placed to owners, what the State did when no one an-
swered. Asking what the State does when a notice latter is
returned unclaimed is not substantively different.
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Jones should have been more diligent with respect to his

property, no question. People must pay their taxes, and the = -

government may hold citizens accountable for tax delin-
quency by taking their property. But before forcing a citi-
zen to satisfy his debt by forfeiting his property, due proec-
ess requires the government to provide adequate notice of
the impending taking. U.S. Const, Amdt. 14; Mennonite,
supra, at 799,

' B

In response to the returned form suggesting that Jones
had not received notice that he was about to lose his prop-
erty, the State did—mnothing. For the reasons stated, we
conclude the State should have taken additional reasonable
steps to notify Jones, if practicable to do so. The question
remaing whether there were any such available steps.
‘While “[ilt is not our responsibility to preseribe the form of
service that the [government] should adopt” Greene, 456
U. S, at 455, n. 9, if there were no reasonable additional steps
the government could have taken upon return of the un-
claimed notice letter, it cannot be faulted for doing nothing.

We think there were several reasonable steps the State
could have faken. What steps are reasonable in response
to new information depends upon what the new information
reveals. The return of the certified letter marked “un-
claimed” meant either that Jones still lived at 717 North
Bryan Street, but was not home when the postman called
and did not retrieve the letter at the post office, or that Jones
no longer resided at that address. One reasonable step pri-
marily addressed to the former possibility would be for the
State to resend the notice by regular mail, so that a signa-
ture was not required. The Commissioner says that use of
certified mail makes actual notice more likely, because re-
quiring the recipient's signature protects against misdeliv-
ery. But that is only true, of course, when someone is home
to sign for the letter, or to inform the mail carrier that he
has arrived at the wrong address. Otherwise, “[clertified
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mail is dispatched and handled in transit as ordinary mail”
United States Postal Service, Domestic Mail Manual
$503.3.2.1 (Mar. 16, 2006), and the use of certified mail might
make actual notice less likely in some cases—the letter can-
not be left like regular mail to be examined at the end of the
day, and it can only be retrieved from the post office for a
specified peried of time. Following up with regular mail
might also increase the chances of actual notice to Jones if—
as it turned out—he had moved. Even occupants who ig-
nored certified mail notice slips addressed to the owner (if
any had been left) might serawl the owner’s new address on
the notice packet and leave it for the postman to retrieve, or
notify Jones directly.

Other reasonable followup neasur es, directed at the possi-
bility that Jones had moved as well as that he had simply
not retrieved the certified letter, would have been to post
notice on the front door, or to address otherwise undelivera-
ble mail to “occupant.” Most States that explicitly outline
additional procedures in their tax sale statutes require just
such steps. See n. 2, supre. Either approach would in-
crease the likelihood that the owner would be notified that
he was about to lose his property, given the failure of a letter
deliverable only to the owner in person. That is clearin the
case of an owner who still resided at the premises. Itisalso
true in the case of an owner who has moved: Occupants who
might disregard a certified mail slip not addressed to them
are less likely to ignore posted notice, and a letter addressed
to them {even as “occupant”) might be opened and read. In
either case, there is a significant chance the occupants will
alert the owner, if only because a change in ownership eould
well affect their own occupancy. In fact, Jones first learned
of the State’s effort to sell his house when he was alerted by
one of the occupants—his daughter—after she was served
with an unlawful detainer notice.

Jones believes that the Commissioner should haw e
searched for his new address in the Little Rock phonebook
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and other government records such as income tax rolls. We
d5 ot believe the governthent was required togo this far_.
As the Commissioner points out, the return of Jones' mail
marked “unclaimed” did not necessarily mean that 717 North
Bryan Street was an incorrect address; it merely informe«.tl
the Commissioner that no one appeared to sign for the mail
before the designated date on which it would be returned
. to the sender. An open-ended search for a new address—
especially when the State obligates the taxpayer to keep his
address updated with the tax collector, see Ark. Code‘ Ann
§26-35-705 (1997)—imposes burdens on the State signifi-
cantly greater than the several relatively easy options out-
linad sbove. o )

There is no reason to suppose that the State will ever be
less than fully zealous in its efforts to secure the tax revenue
it needs. The same eannot be said for the State’s efforts to
ensure that its citizens receive proper notice before the State
takes action against them. In this case, the State is exert-
ing extraordinary power against a property owner—iaking
and selling a house he owns. It is not too much to insist
that the State do a bit more to attempt to let him know about
it when the notice letter addressed to him is returned
unclaimed.

The Commissioner’s effort to provide notice to Jones of an
impending tax sale of his house was insufficient to satisfy
due process given the cireumstances of this case. The judg-
ment of the Arkansas Supreme Court is reversed, and the
case is remanded for proceedings not inconsistent with this
opinion. '

It is so ordered.

~
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Oral Examination Question: Constitutional Notice Problem

Unlike our other assignments, for this problem will answer the question collectively in their
small groups

Since 2005 Plaintiff Poulette Pietre has owned the property located at #5 West St. in Utopia,
Texas. Until the city demolished it in 2017, a home was on the property. It does not appear that
Plaintiff ever lived in the home, at least not permanently. There is no evidence in the record—
one way or the other—whether anyone else ever lived in the home.

When Plaintiff purchased the property, the structure on the premises needed repairs. In 2015, the
City of Utopia determined that the structure on Plaintiff's property was unsafe and a public
nuisance. The city then commenced steps to provide notice to Plaintiff to either remedy the
unsafe conditions or demolish the structure or risk that the City would demolish it.

In a letter dated October 14, 2015, Utopia notified Plaintiff that the city had found that the
property was unsafe and a public nuisance. The letter warned that, within 45 days, Plaintiff had
to repair or demolish the structure. The letter was sent by certified mail, addressed to Plaintiff at
an address in Alabama that the Plaintiff had previously put on file with the city. As it turns out,
Plaintiff had moved from that address two years before but never updated the information with
Utopia. Plaintiff never received the letter and it was returned to the city as “undeliverable.”

Thereafter, on November 14, 2015, as authorized by a state statute, the city posted the same letter
on Plaintiff’s front door at the property on West Street. The outside of the letter was addressed to
“Poulette Pietre or Current Occupant.” The city official who posted the notice later testified that
they did not see anyone at the home and that it looked like it was unoccupied and had been
unoccupied for a long time.

Plaintiff timely filed this lawsuit. The sole issue in the case turns on whether the notice that
Utopia sent was constitutionally adequate. How do you analyze this problem?
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Venue Problems

P and D enter into a contract. The contract was signed in Rhode Island and all the work
under the contract was performed in Rhode Island. P says that D breached the contract
and wants to bring suit in federal court against them. P has lived his entire life in
Connecticut. D has lived his entire life in New York City, New York. Answer these
questions and be sure to reference the relevant statutory section(s) in your answer:

a. Would venue be proper in the District of Rhode Island?
b. Would venue be proper in the Southern District of New York?

c. Would venue be proper in the District of Connecticut?

P, D1, and D2 enter into a three-way contract. The contract was signed in Rhode Island
and all of the work under the contract was performed in Rhode Island. P says that D1 and
D2 breached the contract and wants to bring suit in federal court against them. P has lived
his entire life in Rhode Island. D1 has lived his entire life in New York City, New York.
D2 was born in New York City and has lived there for the last 40 years but three months
ago accepted a new job in Hartford Connecticut. In the last three months, D2 bought a
new home in Hartford, opened a new personal bank account there, and enrolled her two
children to start school next fall in Hartford. In what federal districts would venue be
proper? If more than one, be sure to list them all and refer to all relevant statutory venue
provisions that make venue proper in that/those places.

P and D are in a car accident. Peter lives in Boston, Massachusetts, which is in the
District of Massachusetts. Dennis lives in Brooklyn, New York, which is in the Eastern
District of New York. The accident happened in Maine that, like Massachusetts, has only
one federal district.

A. In what federal district courts would venue be proper?

B. For this question, assume P learns that D lives in Vermont while attending college
there and so decides to sue D in the United States District Court for the District of
Vermont, the only federal district court in the state. Is venue proper there?

C. For this question, assume D is a citizen of France who is legally living here as a
permanent resident in the United States (living in Brooklyn, New York, where’s
he’s lived for the last ten years). Would venue be proper in the Eastern District of
New York?

D. Where would venue now be proper if, instead, D was a citizen of France who has

been living legally on an annual renewable visa (living in Brooklyn, New York,
where he’s lived for the last ten years)?
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4. P was injured when their hot water heater exploded. P believes that the cause of the
accident was a defective manufacture of the heater. P wants to sue the heater’s
manufacturer. The heater was built in Ireland. Assume that the heater was purchased by
an independent distributor in the United States and that, because of that distribution
arrangement, the manufacturer is not subject to personal jurisdiction in any state of the
United States. For the moment, leave the question of personal jurisdiction to one side and
instead just focus on venue and answer these two questions:

A. If P only wants to sue the manufacturer, in what federal districts would venue
properly lie?
B. Assume the independent American distributor resides for venue purposes in

Houston, which is in the Southern District of Texas. If the P wants to sue both the
independent American distributor and the manufacturer, in what federal districts
would venue properly lie?
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Cite as 377 F.Supp.3d 499 (E.D.Pa. 2019)

banks of any unauthorized fransactions
within 60 days of receiving the bank state-
ments containing the transaction to avoid
liability for subsequent transactions. 12
C.F.R. § 205.6(b)(3). If the consumer fails
to report within 60 days, there is no re-
quirement that they be reimbursed for
losses that could have been prevented if
they had reported the unauthorized trans-
action. 16 U.S.C. § 1693g(a). Had Mr.
Binns told BB & T of the unauthorized
transactions, BB & T would undoubtedly
have taken preventative measures, which
was in fact what happened in Mareh 2017
shortly after Mr. Binns submitted his affi-
davit. Moreover, EFTA’s statufe of limita-
tions precludes claims that are filed more
than one year from the occurrence of the
violation, precluding recovery for transac-
tions that occurred more than one year
prior to the filing of this action (transac-
tions 1-220). 15 U.S.C. § 1693m(g). There-
fore, EFTA would similarly preclude all of
the unauthorized transactions and entitle
BB & T to summary judgment.

IV. CONCLUSION

Based on the foregoing, Defendant’s
Motion for Summary Judgment is granted.
An appropriate order follows.

w
O £ KEY NUMBER SYSTEM
$ -

Hansjoerg DARIZ, Plaintiff,
v.

REPUBLIC AIRLINE INC and
Republic Airways Holdings
Inc., Defendants.

CIVIL ACTION NO. 18-4883

United States District Court,
E.D. Pennsylvania.

Filed May 1, 2019

Background: Employee, an individual
over the age of 40, brought state action

310

against employer-airline, asserting claims
of age discrimination in violation of the
Age Discrimination in Employment Act
(ADEA) and intentional infliction of emo-
tional distress (IIED) following the termi-
nation of his employment. Employer re-
moved the suit to federal court, and then
filed motion to transfer venue to the
Southern District of Indiana.

Holding: The District Court, Rufe, J.,
held that transfer of venue from Eastern
Distriet of Pennsylvania to Southern Dis-
trict of Indiana was not appropriate.

Motion denied.

1. Federal Courts ¢=2931

District court may transfer the venue
of any civil action for the cenvenience of
parties and witnesses or in the inferests of
justice, to any other district where it might
have been brought. 28 US.C.A
§ 1404(a).

2. Federal Courts 2944

Burden rests with the party moving
for transfer of venue to prove that transfer
is appropriate. 28 U.S.C.A. § 1404(a).

3. Federal Courts ¢=2945

As a threshold matter in deciding a
motion to transfer venue, the district court
must first assess whether the action could
have been brought in the proposed frans-
feree district. 28 U.S.C.A. § 1404(a).

4. Federal Courts ¢=2941

If the district court determines that
the action could have been brought in the
proposed transferee district, then the
court considers whether the party moving
to trausfer venue has demonstrated that
the action would be more convenient and
would better serve the interests of justice
by a transfer to the proposed district. 28
U.S.CA. § 1404(a).
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5. Federal Courts €=2905, 2906

Private interests that the court con-
siders on a motion to transfer venue on
ground of convenience of parties and wit-
nesses, in inferest of justice, include plain-
tiff's forum preference as manifested in
the original choice; the defendant’s prefer-
ence; whether the claim arose elsewhere;
the convenience of the parties as indicated
by their relative physical and financial con-
dition; the econvenience of the witnesses,
but only to the extent that the witnesses
may actually be unavailable for trial in one
of the fora; and the location of books and
records, similarly limited to the extent that
the files could not be produced in the
altezjnative forum. 28 U.S.C.A. § 1404(a).

6. Federal Courts &=2905

Public interests that the court consid-
ers on a motion to transfer venue on
ground of convenience of parties and wit-
nesses, in interest of justice, include the
enforceability of any judgment; practical
considerations that could make the trial
eagy, expeditious or inexpensive; relative
administrative difficulty resulting from
court congestion; local interest in deciding
the controversy; relative importance of
public policies; and familiarity of the trial
judge with the applicable state law in di-
versity cases. 28 U.S.C.A. § 1404(a).

7. Federal Courts €=2905

Public interests to be balanced in de-
ciding a motion to transfer venue on
ground of convenience of parties and wit-
nesses are not neeessarily tied to the par-
ties, but instead derive from the interest of
justice. 28 U.S.C.A. § 1404(a).

8. Federal Courts €=2903

Because the analysis in deciding a mo-
tion for transfer of venue on ground of
convenience of parties and witnesses, in
interest of justice, is flexible and individu-
alized, the district court is vested with
broad discretion. 28 U.S.C.A. § 1404(a).
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9. Federal Courts 2905

Transferring venue in a case which in
effect shifts the inconvenience from the
defendant to the plaintiff will not be war-
ranted. 28 U.S.C.A. § 1404(a).

10. Federal Courts €»2906

Unless the party moving to transfer
venue on ground of convenience of parties
and witnesses, in interest of justice, can
demonstrate that the relevant factors
weigh strongly in its favor, the plaintiffs
choice of forum will likely prevail. 28
U.S.C.A. § 1404(a).

11. Federal Courts 2908

Transfer of venue from Eastern Dis-
trict of Pennsylvania to Southern District
of Indiana was not appropriate in em-
ployee’s action against employer-airline,
asserting claims of age diserimination in
violation of the Age Discrimination in
Employment Act (ADEA) and intentional
infliction of emotional distress (IIED) fol-
lowing the termination of his employ-
ment; employee’s forum of choice, which
was located only 18 miles from his home,
the stark disparity as to the financial and
physical resources available to parties,
and the overall neutrality regarding the
convenience of witnesses and evidence,
suggested that a transfer would merely
shift the inconvenience of litigation from
employer to employee, employer was a
national company with offices in both
Indiana and Pennsylvania, elements for
proving state-law claim of IIED were
identical in Pennsylvania and Indiana,
and Southern Distriect of Indiana had
more pending cases per judge and a
longer median time from filing to disposi-
tion or to trial for a civil case. 28
US.C.A. § 1404(a); Age Discrimination in
Fmployment Act of 1967, § 2 et seq., 29
US.C.A. § 621 et seq.
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12. Federal Courts ¢=2905

Public interest factors that the court
considers on a motion to transfer venue on
ground of convenience of parties and wit-
nesses, in interest of justice, such as the
enforceability of the judgment, public poli-
cies, and the familiarity of the trial judge
with the applicable law are neutral when
the causes of action at issue arise under
federal law. 28 U.S.C.A. § 1404(a).

James G. Lare, Large Law Firm, LLC,
Souderton, PA, for Plaintiff.

Frederick A. Tecce, Ice Miller LLP,
Philadelphia, PA, for Defendants.

MEMORANDUM OPINION
Rufe, District Judge.

Plaintiff Hansjoerg Dariz filed suit
against Defendants Republic Airline Ine.
and Republic Airways Holdings Ine. (col-
lectively, “Republic”), asserting claims of
age discrimination in violation of the Age
Diserimination in Employment Aect!
(“ADEA”) and intentional infliction of
emotional distress (“ITED”) following the
termination of his employment. Republic
has filed a motion to transfer venue from
this Court to the Southern District of
Indiana pursuant to 28 U.S.C. § 1404(a).
Upon consideration of Republic’s motion to
transfer venue, and the responses thereto,
Republic’s motion will be denied for the
following reasons.

I. BACKGROUND?

Plaintiff is an individual over the age of
40 who resides in Mount Laurel, New Jer-
sey. After many years working in the hotel
and restaurant business, Plaintiff decided
to pursue his dreams of becoming a profes-

1. 29 U.S.C. 8§ 621, et seq.
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sional pilot and eventually was employed
as a First Officer for an airline company
located in Houston, Texas. As his commute
to Houston proved to be inconvenient, he
began to search for a different airline eom-
pany with a crewmember base closer to his
New Jersey residence.

A colleague of Plaintiffs had recom-
mended that he apply to Republic, a large
Indiana-based regional airline company
with an operational office at the Philadel-
phia International Airport, out of which
Republic operates hundreds of flights. Af-
ter Plaintiff applied to become a First
Officer for Republic, Republic flew Plain-
tiff roundtrip from Philadelphia to India-
napolis for an interview, during which he
was told that he would be working at its
Philadelphia base if hired and after com-
pleting its indoctrination training program.
Plaintiff then resigned from his Houston-
based job in antieipation of working at
Republic’s Philadelphia base, and soon
thereafter was hired by Republic as a
First Officer Trainee.

Republic arranged for Plaintiff to fly to
Indiana for training at Republic’s head-
quarters, Within two weeks of training,
Plaintiff was told to gather his belongings
during the middle of class and in front of
his colleagues and was sent to an office,
where a human resources representative
informed him of his termination of employ-
ment. According to Plaintiff, his termi-
nation has caused him financial, psycholog-
ical, and emotional damage.

Plaintiff filed this action in the Philadel-
phia Court of Common Pleas based on
Republic’s operations in Philadelphia, and
the ease was removed to this Court pursu-
ant to 28 U.S.C. §§ 1331, 1367, 1441 and
1446. Republic now moves to transfer ven-
ue from this Court to the Southern Dis-
triet of Indiana under 28 U.S.C. § 1404(a).

2. The following facts, unless otherwise noted,
are taken from Plaintiff’s Complaint and as-
sumed to be true for purposes of the motion.
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II. LEGAL STANDARD

[1-4] Pursuant to 28 U.S.C. § 1404(a),
a district court may transfer the venue of
any civil action for the convenience of par-
ties and witnesses or in the interests of
justice, to any other district where it might
have been brought.? The burden rests with
the moving party to prove that transfer is
appropriate As a threshold matter, the
court must first assess whether the action
could have been brought in the proposed
transferee district.’ Only then can the
court consider whether the moving party
has demonstrated that the action would be
more convenient and would better serve
the interests of justice by a transfer to the
proposed distriet.t

[5~7]1 In balancing the convenience of
parties and witnesses and the interests of
justice listed in § 1404(a), the Third Cir-
cuit has identified a number of private and
public interest factors to consider in the
transfer analysis. Private interests include:
“plaintiff’s forum preference as manifested
in the original choice; the defendant’s pref-
erence; whether the claim arose elsewhere;
the convenience of the parties as indicated

3. U.S.C. § 1404(a); see also Van Dusen v. Bar-
rack, 376 U.S. 612, 616, 84 S.Ct. 805, i1
L.Ed.2d 945 (1964) (stating that the purpose
of § 1404(a) is “‘to prevent the waste of time,
energy and money and to protect litigants,
witnesses and the public against unnecessary
inconvenience and expense” (internal quota-
tion marks and citations omitted) ).

4. Plum Tree, Inc. v. Stockment, 488 F.2d 754,
756 (3d Cir. 1973); Shutte v. Armco Steel
Corp., 431 ¥.2d 22, 25 (3d Cir. 1970).

5. See SKF USA Inc. v. Okkerse, 992 F.Supp.2d
432 (E.D. Pa. 2014) (citing Shutte, 431 F.2d at
24) (“An action may be transferred to another
district if (1) venue is proper in the transferee
district, and (2) the transferee district can
exercise personal jurisdiction over the defen-
dants.”).

6. Jumara v. State Farm Ins. Co., 55 F.3d 873,
879 (3d Cir. 1995).

313

377 FEDERAL SUPPLEMENT, 3d SERIES

by their relative physical and financial con-
dition; the convenience of the witnesses—
but only to the extent that the witnesses
may actually be unavailable for trial in one
of the fora; and the location of books and
records (similarly limited to the extent
that the files could not be produced in the
alternative forum).”” Public interests in-
clude: the “enforceability of any judgment;
practical considerations that could make
the trial easy, expeditious or inexpensive;
relative administrative difficulty resulting
from court congestion; local interest in de-
ciding the controversy; relative importance
of public policies; and, familiarity of the
trial judge with the applicable state law in
diversity cases.”®

[8-10] Because the analysis in deciding
a motion for transfer of venue is “flexible
and individualized,” the district court is
vested with broad discret_ion."’ A transfer,
however, should not be granted liberally?®
For instance, transferring a case which in
effect shifts the inconvenience from the
defendant to the plaintiff will not be war-
ranted" Unless the moving party ecan
demonstrate that the relevant factors

7. Id. (internal citations omitted).

8. Connors v: R & 8 Parts & Servs., Inc., 248
E.Supp.2d 394, 395 (E.D. Pa. 2003) (citing
Jumara, 55 F.3d at 879; Williams v. Weis
Markets, Inc., No. 01-4474, 2002 WL 80309,
at *1 (E.D. Pa. Jan. 18, 2002)). “‘[Plublic
interests to be balanced are not necessarily
tied to the parties, but instead derive from
‘the interest of justice."” In re: Howmedica
Osteonics Corp., 867 F,3d 390, 402 (3d Cir.
2017) (quoting 28 U.S.C. § 1404(a)).

9. Stewart Org., Inc. v. Ricoh Corp., 487 U.S.
22, 29, 108 S.Ct. 2239, 101 LEd2d 22
(1988).

10. Shuite, 431 F.2d at 25 (internal citation
omitted).

11. See, e.g., Plum Tree, Inc., 488 F.2d at 757
n.3 (“Although it would undoubtedly be in-
convenient for defendants to have their busi-
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weigh strongly in its favor, the plaintiff’s
choice of forum will likely prevail.?

IIL. DISCUSSION

The parties do not dispute that this case
could have been brought in the Southern
District of Indiana, as Republic maintains
its headquarters in Indianapolis.’® Thus,
the question is whether Republic has met
its burden of establishing that private and
public interest factors favor transferring
venue to the Southern District of
Indiana.

A. Private Interest Considerations

[11] Republic has failed to prove that
private interest considerations favor trans-
ferring this case to the Southern District
of Indiana. Plaintiff’s forum of choice, the
stark disparity as to the financial and
physical resources available to parties, and
the overall neutrality regarding the con-

ness in Houston and travel to the Eastern
District of Pennsylvania, there is nothing in
the transfer motion to indicate that defen-
dants would suffer a greater inconvenience
than would plaintiff if the case is transferred
to the Southern District of Texas.”"); Edwards
v. Egquifax Info. Servs., LLC, 313 F.Supp.3d
618, 622 (E.D.- Pa. 2018) (collecting cases).

12. Shutte, 431 F.2d at 25 (“It is black letter
law that a plaintiff’s choice of proper forum is
a paramount consideration in any determina-
tion of a transfer request and that choice []
should not be lightly disturbed.” (internal
quotation marks and citations omitted) ).

13. Compl. T3. As the ADEA has no special
venue provision, claims under the statute are
governed by the general venue provision of 28
U.S.C. § 1391, which provides in relevant
part that a plaintiff can bring a civil action in
“a judicial district in which any defendant
resides, if all defendants are residents of the
State in which the district is located.” 28
U.S.C. § 1391(b)(1).

14. See Unlimited Tech., Inc. v. Leighton, 266
F.Supp.3d 787, 796 (E.D. Pa. 2017) (citing
Shutte, 431 F.2d at 24-25) ("‘[A] motion seek-
ing transfer should not be granted without a
careful weighing of factors favoring and disfa-
voring transfer.”).
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venience of witnesses and evidence, sug-
gest that a transfer would merely shift the
inconvenience of litigation from Republic
to Plaintiff.

Although Plaintiff's forum of choice is
accorded less deference because he resides
not in the Eastern District of Pennsylvania
but the neighboring District of New Jer-
sey,”® and the central facts of his lawsuit
occurred in the Southern District of
Indiana,'* Plaintiff’s preference to bring
his action to this Court is nonetheless enti-
tled to significant weight. Certainly, this
District is convenient for Plaintiff as it is
located only 18 miles from his home, and
as Republic has significant operations
here, it was logical to file suit in Philadel-
phia.t’ Furthermore, had Plaintiff not been
terminated before completing the training
program in Indiana, Plaintiff asserts he
would have been based in Philadelphia.’®

15. Compl. 92; see Weber v. Basic Comfort
Inc., 155 F.Supp.2d 283, 285 (E.D. Pa. 2001)
(citation omitied) (“[Wlhere Plaintiff chooses
a forum other than her state of residence, her
choice is given less weight.”).

16. See Logopaint A/S v. 3D Sports Signs SI,
163 F.Supp.3d 260, 266 (E.D. Pa. 2016) (in-
ternal quotation marks and citation omitted)
(“[Wlhen the central facts of a lawsuit occur
outside the forum state, Plaintiff’s choice of
venue is accorded less deference.”). Plaintiff’s
interview, training, and termination all oc-
curred at Republic’s headquarters in Indiana.
Compl. 1138-9, 25.

17. Br. in Supp. PL’s Resp. to Def.'s Mot. to
Transfer Venue [Doc. No. 5-1] at 2; see also
Pro Spice, Inc. v. Omni Trade Grp., Inc., 173
F.Supp.2d 336, 341 (E.D. Pa. 2001) (holding
that although the plaintiff was a New Jersey
corporation, the fact that it chose to file suit
in the Eastern District of Pennsylvania was in
part because of its geographical convenience,
and therefore the choice of venue was entitled
to significant weight).

18. Compl. 116, 7, 25. Although Republic's
preference is also a private factor to consider,
this factor “in reality does little more than
frame the issue, because there would be no
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In addition, Republic not only concedes
that the relative financial condition and
physical resources of the parties favors
Plaintiff,™ but it also has failed to establish
that either the convenience of witnesses, to
the extent that they may be unavailable
for trial, or the location of evidence, weighs
in favor of transfer. Although Republic
contends that there are several employees
in Indiana who may act as witnesses in
this case, this argument is entitled to less
weight when the defendant is a transporta-
tion company and has little difficulty in
bringing witnesses to the forum,* and par-
ticularly where the company is already
“obligated to procure the attendance of its
own employees for trial.” ! To the extent
that some witnesses are former employees,
Republic has not provided evidence that
they would actually be unavailable for trial
if the case were fo remain in the Eastern
District of Pennsylvania., and thus al-

motion to transfer unless the defendant pre-
fers a different forum.” Edwards, 313
F.Supp.3d at 622.

19. Br. in Supp. of Def.'s Mot. to Transfer
Venue [Doc. No. 3-1] at 6.

20. Harris v. Nat'l R.R. Passenger Corp., 979
F.Supp. 1052, 1054 (E.D. Pa. 1997); Kielczyn-
ski v. Consol Rail. Corp., 837 F.Supp. 687, 689
(B.D. Pa. 1993).

21. Coppola v. Ferrellgas, Inc., 250 F.R.D. 195,
199 (E.D. Pa. 2008) (citation omitted).

22. Republic does argue that these former em-
ployees "stand beyond the subpoena power of
this court for attendance at a trial in [the
Eastern District of Pennsylvania.” Br. in
Supp. of Def.’s Mot. to Transfer Venue [Doc.
No. 3-1] at 6. Indeed, district courts in this
Circuit have held that the convenience of wit-
nesses weighs in a moving party's favor
where the party establishes that witnesses re-
side outside of the current forum’s subpoena
power and where there is reason to believe
that those witnesses will refuse to testify with-
out a subpoena. Mitel Networks Corp. v. Face-
book, Inc., 943 F.Supp.2d 463, 473 (D. Del.
2013) (collecting cases). However, “simply
stating that a witness would be unavailable
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though this factor may weigh in favor of
transfer, it does so only slightly.®? Thus,
Republic has not demonstrated that over-
all, the private interest factors weigh in
favor of transferring this case to the
Southern District of Indiana.

B. Public Interest Considerations

[12] The public interest factors also do
not favor transfer. “[Flactors such as the
enforceability of the judgment, public poli-
cies, and the familiarity of the trial judge
with the applicable law are neutral [when]
the causes of action at issue arise under
federal law.”® As Plaintiff's primary con-
tention is based on age discrimination,
which arises from the ADEA, these public
factors carry no weight for that claim. Nor
has Republic shown that litigating a state-
law eclaim of IIED within this District
would affect the enforceability of the judg-
ment,* or that it prevents a novel issue of
state law, as the elements for proving such
a claim are identical in Pennsylvania and
Indiana®

because he or she is outside the subpoena
power of a court is, without more, insuffi-
cient.” Id.

As a final matter regarding private interest
considerations, Republic concedes that "the
evidence in this case can be produced in
either fora.” Def.'s Br. in Supp. of Mot. to
Transfer Venue [Doc. No. 3-1] at 6.

23. Scanlan v. Am. Airlines Grp., Inc., 366
F.Supp.3d 673, No. 18-4040, 2019 WL
1455472, at *4 (E.D. Pa. Apr. 2, 2019) (quot-
ing Samsung SDI Co. v. Matsushita Elec. In-
dus. Co., 524 F.Supp.2d 628, 633 (W.D. Pa.
2006) ).

24. Republic concedes that “the judgment en-
forcement factor does not favor either party.”
Def.’s Br. in Supp. of Mot. to Transfer Venue
[Doc. No. 3-1] at 6.

25. Compare Williams v. Tharp, 914 N.E.2d
756, 769 n.4 (Ind. 2009) (quoting Restatement
(Second) of Torts § 46 (1965)) (recognizing a
claim of IIED, which occurs when “one who
by extreme and outrageous conduct intention-
ally or recklessly causes severe emotional dis-
tress to another’’), with Bartanus v. Lis, 332
Pa.Super. 48, 480 A.2d 1178, 1184 (1984)
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The only public factor that slightly fa-
vors transferring is the Southern District
of Indiana’s local interest in adjudicating
this action since the central facts of the
case occurred there and several witnesses
are located there. However, this factor car-
ries less weight because this case is pri-
marily concerned with a federal ADEA
claim brought against a national company
with offices in both Indiana and Pennsylva-
nia, and Plaintiff was only in Indiana for a
brief time; his employment allegedly would
have ultimately been based in Philadel-
phia, not in Indiana.

Finally, the relative congestion of the
courts and practical considerations do not
favor transfer. Although Republic argues
that Federal Judicial Caseload Statistics
show that the Southern District of Indiana
has far fewer new case filings than the
Eastern District of Pennsylvania,® the
most recent statistics also show, more sig-
nificantly, that as of June 30, 2018, the
Southern District of Indiana had more
pending cases per judge and a longer me-
dian time from filing to disposition or to
trial for a civil case®® Accordingly, the

(quoting Restatement (Second) of Torts § 46
(1965) ) (recognizing a claim of IIED, which
occurs when ““[olne who by extreme and out-
rageous conduct intentionally or recklessly
causes severe emotional distress to another”).

26. Other courts in this District have trans-
ferred cases based on employment discrimi-
nation claims that occurred outside the state,
in part because there was a local community
interest in the controversy which occurred in
the proposed transferee district. Lamuista v.
Lawson Mardon Wheaton, Inc., No. 99-3931,
2000 W1, 274013, at *3 (E.D. Pa. Mar. 13,
2000) (“Resolution of the employment dis-
crimination. . .claim[] particularly would be
most meaningful and salutary in the commu-
nity in which these unlawful acts were alleg-
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relative congestion of the courts and the
practical considerations of expediency ap-
pear to favor heavily against transfer, and
the public interest considerations overall
are therefore only neutral, at best. Thus,
Republic has failed to meet its burden of
establishing that the public factors favor
Transfer.

IV. CONCLUSION

For the foregoing reasons, Republic's
motion to transfer venue to the Southern
District of Indiana will be denied. An ap-
propriate order follows.

© E KEY NUMBER SYSTEM

~mE

edly perpetrated, in which the alleged perpe-
trator maintains a workforce and in which
the alleged victim was employed and re-
sides.”). In this case, however, Plaintiff was
only in Indiana for training and expected to
be based in Philadelphia.

27. Def’s Br. in Supp. Of Mot. to Transfer
Venue [Doc. No. 3-1] at 7.

28. U.S. District Courts, Combined Civil and
Criminal Federal Court Management Statis-
tics, National Judicial Caseload Profile (June
30, 2018),

https://www.uscourts.gov/sites/default/files/
data_tables/fcrs_na_distprofile0630.2018.pdf
(last visited May 1, 2019).
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SUPREME COURT OF THE UNITED STATES
No,12-828
ATLANTIC MARINE CONSTRUCTION COMPANY, INC..
PETITIONER v, UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS ET AL

ONWRIT OF CERTIORARI TOTHE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUTT

[December 3, 2018]

JUSTICE ALITO delivered the opinion of the Court.

The guestion in this case concerns ths procédure that
is mvailable for a defendant in a civil case who seeks to
enforce & forum-selection dause. We veject petitinner's
argument that such s clause may be enforced by & motion
to dismiss under 28 U. 8. C. §1406(a) or Rule 12(b){3) of
the Federal Rules of Civil Procedure. Instead, a forum-
selection clanse may be enforced by a motion to transfer
under §1404(a) (2006 ed., Supp. V), which provides that
“Iflor tha convenience of parties and witnesses, in the
interest of justice, & district court may trandfer any civil
achtion teo any othet district or.division where it might have
been brought or to any district or division to which all
parties have consented” When a defendant files such a
motion, we conclude, a district court should transfer the
case unless extraordinary eircumstances unrelated to the
convenience of the parties cearly disfavor a trassfer. In
the present case, both the Districk Court apd the Cowt of
Appeals misunderstood the standards to be mpplied in
adjudicating a §1404(a) motion in 2 case invalvine a forum-
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selection clause, and we therefore reverse the decision

below.

1
Petitioner Atlantic Marine Construction Ce., a2 Virginia
corporation with s principal place of husiness in Virginia,
entered inte a contract with the United States Army Corps
of Engineers to consiruct s child-developmant center at

Fort Hood in the Western District of Texas. Atlantic |

Marine then entered into 2 subeontract with respondent
J-Crew Management, Inc., & Texas corporation, for wark on
the project. This subcontract included a forum-selection
clause, which stated that sll disputes hetween the parties
“shall be litizated in the Circuit Court for the City of
Norfolk, Virginia, or the United States Distuict Court for
the Eastern District of Virginia, Novfolk Division.™ I re
Atlantic Marine Constr. Co., T01 F. 34 738, 737=T38 (CAB
2012).

When a dispute about payment under the subcontract
arose, however, 4-Crew sued Atlantic Marine in the West-
ern District of Texas, invoking that court's diversity ju-
risdiction. Atlantic Marine moved fo dismiss the suif,
avguing that the forum-selection clause rendered venue in
the Western District of Texas "wrong” under §1406(a) and
“improper” under Federal Rule of Civil Procedure 12()(3).
{n the alternative, Atlantic Marine moved to transfer the
case to the Bastern District of Virginia under §1404(a),
J-Crew oppossd these motions.

The District Court denied both motions. Tt fHrst eon-
cluded that §1404(a) iz the exclusive mechanism for en-
forcing a forum-selection clause that points to another
federal forum. The District Court then held that Atlantic
Marine bore the burden of establishing that a transfer
would be appropriats under §1404(a) and that the cowrt
would “consider a nonexhaustive and nonexclusive list of
public and private interest factors” of which the "forum-
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selaction clause [was] only one such factor™ Enited Stales
ex rel. J-Creie Managemenl, Fre, v, Atlantic Marine Constr.
Co., 2012 WL 8453878, *5 (WD Tex., Apr. §, 2012). Giving
particular weight te its findings that "compulsory process
will nat he availahle for the majority of §-Crew's witnessed”
and that there would be “significant expense for those
willing witnesses,” the Distriet Court held thas Atlantic
Marine had failed to camy its burden of showing that
tranafer “would be'in the interest of justice ar increase the
canvenience to the parties and thair witnesses” Id., at
-*R:see alsa 701 F. 3d, at 743.

At:iantlc Marine petitioped the Court uf &ppeals for a
writ of mandamus directing the District Court fo dismiss
the case under §1406(a) or to transfer the case to the East-
ern District of Virginis under §1404(a), The Cowt of

_Appeals denied Atlantic Marine's petition hecause Atlantic

Marine had not established a “‘dear and indisputable™
right to relief. Id., at 738; see Cheney v. Uniled Slales
Disl, Court for D. €., B42 U, B, 367, 381 (2004) (mandamus
“patitioner must satisly the burden of showing that [his]
right to issuance of the writ is clear and indisputable”
{internal quotation marks omitted; brackets in original)).
Relvinv on Stewart Organizalion, Inc. v. Ricah Corp., 487
U.S. 92 {1988), the Court of Appeals agreed with the
District Court that §1404(a) iz the exclusive mechanism
for enforcing & forum-selection clause that points o an-
other federal forum when venue is otherwise proper in the
district where the case was brought. See 701 F. 34, at
739741l The. court stated, 'im‘vever, that if a forum-
selection clanse points to a nonfederal forum, dismissal
under Rule 12(0)8) would be the correct mechanism to

"Wenue was otherwise proper in the Westarn District of Texas be-
cause Hie subcontract at Issue in the suit was entered into and was to
be performad in-that disirict. Bee Uinited States srrel. J.Crew Man-
azement, Inc. v. Atlantic Marinz Consér. Co., 2012 WL 8489879, *3 (WD
Tex., Apr. §, 7012) (citing 28 U, 8, C. §1351(bY2)).
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enforce the clanse because §1404(z) by its terms does not
permit transfer fo any tribunal other than another federal
court. Jd., at 740. The Court of Appeals then concluded

that the District Court had not clearly abusad its diserse- -

tion in refusing to transfer the case after conducting the
balance-of-interests analysis requived by §1404{a). Id., at
741-743; see Cheney, sipra, at 880 (permitting mandamus
relief to correct "a clear abuse of discretion” (internal
quotation marks omitted)). That was so even though there
was no dispute that tha farnm-selection clavse was valid.
See TOL F. Bd, at 742; id., at 744 (eoncurring opinion). We
granted certiovari. 569 U. 8. ____ (20183},

It
Atlantic Marine contends that a pariy may enforee a
forurn-selection clause by sesking dizsmissal of the suit
under §1406(a) and Bule 12(b)}3). We disagree. Section
1406(=) and Rule 12(b)(3) allow dismissal only when venue
s “wrong” or “improper.” Whether venue is “wrong” or
“improper” depends exclusively on whether the court in
which the cass was brought satisfies the requirements of
federal venue laws, and those provialons say nothing

about a forum-selection clause.

A

Section 1406(a) provides that “[t]he district court of &
district in which ia filed a case laying venue in the wrong
division pr district shall dismiss, or if it be in the interest
of justice, transfer such case to any distriet or division in
which it could have been brought” Rule 12(b}(3) states
that 2 party may move to dismiss g case for “improper
venue.” Thess provisions thevefore authorize dismisaal
only when venue is “wrong” or “improper” in the forum in
which it was brought.

This question—whether venue is “wiong” or "improper’—is
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generally governed by 28 U. 5. C. §1391 (2006 ed.,, Supp. \)4
That provision states that “{e]xcept as otherwize provided
by low . .. this section shall povern the venue of all il
aclions brought in district courts of the United States.”
§1391(a)(1) (emphasis added). It further provides that “[a]
civil zction may be brought in—{1) a judiclal district in
which any defendant resides, if all defendants are resi-
dents of the State in which the distriet is located: (2) &
judieial district in which a substantial part of the events
or omissions giving rise to the claim occeurred, or a suh-
stantial part of property that is the subject of the action is
situated; or (3) if theve is mo digtrict in which an action
may otherwise be brought as provided in this ssction, any
judicial district in which any defendant is subject to the
court's personal jurizdiction with respect to such action™
§1391()* When venue in challenged, the court must
determine whether the ease falls within one of the three
categories set out in §1391(b). IFit does, venue is proper;
if &t does not, venue is improper, and the case must bhe
disntissed or transferred under §1406(a). Whether the
parties entered into a confract containing u forum-
selection clause has no bearing on whether z caze falls into
one of the categories of cases listed in §1391(h), As =
resull, a ease filed in a district that falls within §1391 may
not be dismissed under §1408(a) ar Rule 12(b){3).
Petitioner’s conftrary view improperly conflates the
special statutory term “venue” and the word "forum” It
is certainly true that, in some contexts, the word “venue™
is used synonymously with the term "forum,” but §1391
makes clear that venue in “all civil actions” must be de-
termined in accordance with the eriteria outlined in that

28eclion 139]1 governs “venue penerslly” that s, in cases where u
mare specific venue pravismn does not apply. G, e.g., §1400 hdenufy.
ing proper venue {or copgright and patent suits).

10ther provisions of §1391 gdzfine the requirements for proper venue
in particular eircumsiances.
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section. That language cannet reasonably be read to aliow
judicial cansideration of othey, extrasiatutory limitations
an ths forum in which 2 case may be brought.

The structure of the federal venue provisions confirma
that they alone define whether venue exists in a given
forum. In partieular, the venue statutes reflect Congress'
intent that venue shaould always e in seme federal court
whenever federal courts have personal jurisdiction aver
the defendant. The first two paragraphs of §1891(h) de-
fine the preferred judicial districts for venue in a typical
case, but the third paragraph provides s fallback option: If
no oether yvenue is proper, then venue will be in "any Fudi-
ciol dfistrict in which any defendant is subject to the
court’'s personal jurisdietion” (emphasis added). The stat-
ute thershy ensures that so long as a federal cowt has
personal jurisdiction over the defendant, venue will al-

ways lie somewhere. As we have previously noted, “Con- -

gress does not in general intend to create venue gaps.
which take away with one hand what Congress has given
by way of jurisdictional grant with the other” Smith v.
United Sinles, 807 U. 8. 197, 203 (1893) (internal quota-
tion marks omitted). Yet petitioner’s approach would
mean that in some number of cases—those in which the
forum-selection clause points to & atate or foreign court—
venue would not He in any federal district. That would not
comport with the statute’s design, which contemplates
that venue will always exiat in some fedaral eourt.

The eonclusion that venue is proper so long zs the re-
quirements of §1391(b) are met, rrespective of any forum-
selection clause, also follows From our prior descisions
construing the federal venue statutes. In Von Pusen v.

Barrack, 376 U. 8. 612 (1964, we considered the meaning

of §1404{a), which authorizes » diafrict court fo “transfer
any civil action te any other district or division where it
might bhave been brought” The guestion in Van Dusen
was whether §1404(a) allows transfer to a district int which
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venue is proper under §1391 but in which the case could
pat have been pursued in lighk of substantive state-law
limitations on Ehe suit. See id., at B14-G15. In holding
that transfer is permissible in that context, we eonstrued
the phrase “where it might have been brought” to refer
to “the federal laws delimiting the districts in which such
an uetion ‘may be brought,' id., at G624, nofing that
“the phrase ‘may be bronght’ recurs at least 10 times" in
§§1391-1406, id, at 622, We perceived “no valid reason
for reading the words ‘where it might have bean brought
ta narrow the range of permissible federal forums beyond
those permitied by federal venue statutes." K., at 623

As we poted in Van Dusen, §1406(a) "shares the same
statutory context” as §1404(s) and “containfs] a similar
phrase” Id., at 621, n. 31, It instructs a court to transfer
o rase from the "wrong” district to a district “in which it
could have been brought.” The most reasanable inferpre-
tation of that provigion is that a district cannot be *wrong”
if it is one in which the case could have been brought
under §1391. Under the construction of the venue laws we
adopted In Van Dusen; a “wrong” disbrict is therefore
district other than “those districts in which Congress has
provided by ils penute slafntes that the action *may be
brought'” Id., ak 618 {emphasis added). If the federsl
venue statutes establish that suit wmay be brought in &
particular district, & contractual bar cannot render venue
in thai district "wrong”

Our holding also finds support in Stewart, 487 U. 5. 22,
As here, the parties in Siewart had included a forum-
gelection clauze in the relevant contract, but the plainuff
filed suit in a different federal district. The defendant had
initizlly moved fo transfer the case or, in the alternative,
to dismiss for improper venue under §1406{z), but by the
time the case reached this Court, the defendant had aban.
doned its §1406(z) argument and sought only fransfer
under §1404¢a). We rejected the plaintiff's argument that
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state law poverns a motion to transfar venues pursuant to &
forum-selection clause, concluding instead that “federal
law, specifieally 28 U. 8. €. §1404(a), governs the District
Court's decision whether to give effect to the parties'
fornm-selection clause.” Id, at 82. We wenton to explain
that = “motion to transfer wnder §1404(a) ... calls op the
district court ta weigh in the balance a number of case-

gpecific factors” and that the “presence of 2 forum-

sclection clause. .. will be a significant factor that fizsures
centrally in the district court’s caleulus” Id., at 29.
" The question whether venue in the original cowt was
“wrong” under §1406(x) was not before the Court, but we
wrote in & fooknote thakb *[flhe parties do not dispute that
the District Court properly denied the motion to dismiss
the casc for improper vemue under 28 U, 8. C. §1106(a)
because respondent apparemily doss business in the
Novthern Distriet of Alabama. Ses 28 U, 8. C. §1351(y)
(venue proper in judicial district in which corporation 1s
doing business)! Id., at 28, n. 8. Inother words, because
§1391 made venue proper, venue could not be “wrong” for
purposes of §1406(a). Though diclum, the Court’s chser-
vation supporkts the holding we reach today. A contrary
view wauld all but deain Sterwart of any significance, i a
forum-selection clause rendered venue in all other federal
eourts “wrong,” 2 defendant could always obialn sutomatic
diamisaal or transfer under §1406(s) and would not have
any reason to resort to §1404(a), Stewarl's helding would
be limited ko the presumably rave case in which the de-
fendant inaxplicably fails to file g motion under §1406(a)
or Rule 12{(b)(3).
B

Although a forum-selection clause does not vender venue
in & court “wrong” or “improper” within the meaning of
§1406(2) or Rule 12{(0)(3), the clanse may be enforead
through a motion to transfer under §1404(a). That provi-
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sion states that *[flor the convenisnce of parties and wit-
nesses, in the interest of jusiice, a disivict court may
transfer any civil action to any other district or division
where it might have been brought or to sny district or
division to which all parties have consented” Unlike
§1408(a), 814044} does not condition transfer on theini-
tial forum's being “wrons” And it permits transfer fo
any district where venue is also proper {i.e., “where [the
case] might have been brought”) or to any other district tu
which the parties have agreed by contract or stipulation,

Section 1404(a) therefore provides a mechanism for
enforcement of forum-selection clauses that point to a
particular federal district. And for the reasons we address
in Part IL, infra, a proper application of §1404(a) requires
that a forum-selection elause be *given controlling weight
in all but the moest exceptional cases.™ Slewart, supra, at
33 (KENNEDYd., concurring). '

Atlantic Marine argues that §1404(a) is not a suitable

mechanism fo enforce forum-selection clauses besause
~ that provision cannot provide for fransfer when a forum-
selection elause specifies a state or forgign bribunal, see
Brief for Petitioner 18-19, and we agree with Atlantic
Marine that the Court of Appeals failed to provide a sound
answer to this problem,  The Court of Appeals opined that
a forum-selection clause pointing to & nonfederal forum
should be enforced throngh Rule 12()(3), which permits a
party to meove for dismissal of & cdse based on “improper
venue” 701 F.3d, at 740. As Atlantic Marine persua-
sively argues, however, that conclusion cannot he recon-
ciled with our construction of the ferm "improper veaue” in
§1406 to refer only foa forum that does not satisfy federal
venue laws, If venue is proper under faderal venue rules,
it does not matter for the purpose of Rule 12(b)}(3) whether
the forum-selection clause points fo a federal or a nonled-
eral forum.

Instead, the appropriate way to enforce s forum-
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selection clause pointing to a state or fovsicn forum is
through the docirine of forum nen conveniens. Section
1404(g) is merely a codification of the doctrine of forum
non canceniens For the subset of cases in which the trans-
feres forum iz within the federal court system; in such
cases, Congress has replaced the traditional remedy of
outright dismissal with Eransfer. See Sinochen Ini’l Co.v.
Malaysia Intl Shipping Corp., 548 U. 8. 422, 430 (2007)
(“For the federal court system, Congress has codified the
doctrine...”); see also notes following §1404 (Historieal
and Revision Notes) (Section 1404(a) “was drafted in
accordance with the docirine of forum non conveniens,
permitting transfer to a more convenient forum. even
though the venus is proper”). For the remaining set 6f
cases calling for a nonfederal forum, §1404(z) has no
application, but the residual doctrine of forum non conven-
fens *has continuing application in faderal courts” Sine-
chent, 519 U. 8., at 430 (intevnal guotsbion marks and
brackets omitted); see also ihid. {noting that federal courts
invoke forum nor convernierns “in cases where the alterna-
tive farum is abroad, and perhaps in rave instances where
a state or territorial couit serves litigational convenience
hest” (internal quotation marks and citation omitted)).
And because bath §1404(a) and the forum non conveniens
doctrine from which it derives entail the same balancing-
of-interests gtandard. -courts should evaluate a forum-
selection clause pointing to 8 nonfederal forum in the
same way that they evaluate a forum-selection clause
pointing to a federal forum. See Stawart, 48TU. 8., 2187
(SCaLty, o, dissenting)} {Section 1404(z) “did not change
‘the relevant factors’ which federal courts used to consider
under the doctrine of forum non conveniens” {quoting
Norwwood v. Kirkpatrick, 848 U. 8. 29, 32 (1855).

G
An amicus before the Court argues that a defendant in &
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breach-of-contract action showld be able to obtain dismis-
gal under Rule 12(0)(6) if the plaintiff files suit in a dis-
trict other than the one specified in a valid forurn-selection
clauge. See Brief for Btephen E. Bachs as Amicus Curiae.
Petitioner, however, did not file a motion under Rule
12(b)(6), and the parties did not brief the Rule's applica-
tion to this case at any stage of this Litigation. We there-
fore will not consider it. Iven if a defendant could use
Rule 12(b)(8) to enforce a Forum-selection clause, that
would not ehange our conclusions that §1406(a) and Rule
12(h¥(3) are nob proper mechanisms to enforce & forum-
selection clause and that §1404(2) and the forum non
conveniens doctrine provide appropriate enforeement
mechaniams.?

1z

Although the Court of Appeals cosrectly idemtified
§1404(a) as the appropriate provision to enforce the forum-
selection clause in this case, the Court of Appeals erred in
failing to make the adjustments reguired in a §1401(n}
analysis when the transfer motion is premised on a forum-
selection clause. When the parties have agreed 1o a valid
forum-selection clause, a district court shauld ordinarily
transfer the case to the forum specified in that clauses
Ouly under extraordinary circumastances unrelated fo the
convenience of the parties ghould a §1404(z) motion be

denied. And ne such exceptional factors appear to he -
present in this case;

1We observe, moveaver, that 2 motior under Rule 12{b){6], unhke n
mation under §140:4{ay or the forum ron conveniens doctripe, may lead
to 2 Jury Brial on venue if issues of material fact relating to the validity
ol the forum-selection clause ariss. Bvan off Professor Sachs 1s ultimately
eorrect, tharefore, defendants would have szusible reasoms to ravoke
§1404a) or the forum non conveniens dochrine in sdditon 1o Rule
12(b)(6}. '

50ur analysis presupposes a conttractually valid ferum-selection
clause.
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In the Eypical case nob invelving a forum-selection
clause, a district court considering a §1404(a) motion {or a

forum non copveniens maobion) must evaluate both the

convenience of the parties snd various pubhic-interest
considerations® Ordinarily, the district caurt would weigh
the relevant factors and dacide whether, on balance, a
transfer would serve “the convenience of parties and wit-
nessed” and otherwise promote “the Interest of justice”
§1404(a). .-

The ecalculus changes, however, when the parties’ con-
tract containg a valid forum-selection clauze, which “rep-
resents the parties’ agreemsnt ss to the mmost proper
forum” Stewart, 487 U.8., at 31. The “enforcement of
valid forum-selection elauses, hargained for by the parties,
protects their legitimate expectations and furthers vital
interests of the justice system.” Id., at 33 (ENNEDY, d.,
concurring). For that reason, and because the overarching
consideration under §1:104(z) is whather a tranafer would
promote “the interest of justice,” “a valid forum-selection
clause [should be] given controlling weight in all but the
most exceptional cases,” Id., at 33 {same). The presence
af a valid forum-selection clause requirves district courts to
adjust thelr usual §1404({a) analysis in three ways.

&Factors relanng to the parties private inferesrs include “relutive
easa vf accass to sources of proof; availsbility of compulsory process for
attendance of unwilling, and the cost of obtaining attendance of willing.
witnesses; possibility of view of premises, if view would be apmopriate
ta the actigo: and all other practical problems that make brial of a case
sasy, espediious aud inespensive’ Piper Aircroft Co. v. Reyno. 54
U. 8. 235, 241, n. 6{1981) (internal quotation marks omitred). Puble-
intersst factors may include “the administrative difficulties fowing
from court congestion; the loeal interest in having loealized confraver-
sieg decided at home; [and] the interestin having the trial of a doaraity
case in a forum that is a1 homes with the law.” Ibid. (intarnal quolation
marks omrted). The Oourt must alen givs some weight to the plaiatiffs”
choice of forum. See Norwaed v. Kirkpalricle, 849 U, 5. 29, 82 (15951,
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First, the plaintiff's cholce of forum merits no weight.
Rather, as the party defying the forum-selection clauss,
the plaintiff bears the buyden of establishing that transfer
to the forum for which the partiss bargained is unwar-
ranted. Because plaintiffs are ordinarily allowed to select
whatever forum thay consider reost advantageous (con-
sistent with jurisdictional and venue limitations), we have
termed their selection the “plaintiff's venue privilege”
Von Dusen, 376 U. 8., at 635.7 But when a plaintiff agrees
by cankract to bring suit enly in a specified forum—
presumahly in exchange for other binding promises by
the defendant—the plainbiff has elfectively exercised its
“venue privilege” before a dispute arises. Only that initial
choice deserves deference, and the plaintiff must bear the
burden of showing why the court should not transfer the
case to the forum to which the parties mgreed.

Second, & court evaluaking a defendant's §1404(a) mo-
tion to transfer based on a forum-seleetion clause should
not consider arguments ahont the parties' private inter
ests. When parties agree foa forum-selection clause, they
waive the right to challenge the preselected forum as
inconvenient or less convenient for themselves or their
witnesaes, or for their pursuit of the Htigation. A court
accordingly must desm £he private-interest factors to
weigh entirely in favor of the preselected forum. As we
have explained in a different but “'instructive'™ context,
Stewart, supra, at 23, “[wlhatever ‘Inconvenience’ [the
parties] would suffer by being forced to litigate in the
contractual forum as [they] agreed to do was clearly fore-
seeable at the time of contracting.” The Bremen v. Zopula
Off-Shore Co., 407 U, 8, 1, 17-18 (1872); ses also Stewart.

"We note that this “privilege” easts within the confines of statwory
limitations, end “[iln most instanmes. the purpose of stabutorily spect
fied venue is to protect the defendon! ngainst the visk that ¢ phinudl

" will select ga unfair or inconvenent place of tial” Leroy v. Greal
Western United Corp., 443 U, 8. 173, 183-181 (1979),
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supray at 33 {(KENNEDY, d.- conewrring) (stabing that Bre-
men’s “reasoning applies with much force to federal courta
sitting in diversity™).

As a consequence, a distriet conrt may consider argu-
ments about public-interest factors only. See n. 6, supro.
Because those fastors will ravely defeat a transfer motion,
the practital result is that Forum-selection clauses should
control except in unusual cases. Although it is “conceiv-
able in a particular case” that the district court "would
refuse to tvansfer a case notwithstanding the counter-
weight of a forum-selection clause," Stewwart, supra, at 30~
31, such cases will net be common.

Third, when a party hound by a forum-seleation clause
Routs its contractual obligation and files suilt in & different
forum, & §1404(a) transfer of venue will not carry with 1t
the original venue’s choice-oflaw rules—sa factor that in
some circurnstarnces may affect public-interest considera-
tions. See Piper Atreraft Co. v. Reyno, 454 U, 5. 235, 211,
n. & {1981 (listing a cotrt's familiarity with the "law thut
must govern the action” as a potential factor). A federal
gourt sitting in diversity ordinarily must follow the choice-
of-law rules of the State in which it sits. See Kfoxon Co. v.

Stentor Elee, Mfe. Ca., 313 U. 8. 487, 454485 (1941} .

However, we previcusly identified an exception tothat prin-
ciple for §1404{a) transfers, requiring that the state law
applicable in the orizinal court also apply in the trans-
feree court. See Van Dusan, 376 U. 5., at 638, We deemed
that exception necessary to prevent "defendants, progerly
subjected to suit in the transfevor State,” from “invok{ing]
§1404({a) to gain the benelita of the Iaws of another juris-
diction ....” Id,, at 838; sece Ferensv. Joha Deere €, 434
U.S. 516, 522 {1580) (extending the Von Dusen rule to
§1404(a) moticns by plaintiffs),

The policies motivating our exception to the Klaxon rule
for §1404(a} transfers, however, do not support an exten-
sion fo ecases where a defendant’'s motion fs premised on
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enforezment of a valid forum-selection clause. See Ferens,
sipra, at §23. To the conirary, those considerations lead
us to reject the rule that the law of the court in which the
plaintiff inappropriately filed suit should follow the case to
the forum caontractually selected by the parties. In Van
Dusen, we were cancernaed that, through a §1404(2) trans-
fer, a defendant could “defeat the state-law advantages
thet might accrue from the exercize of [the plaintiff's]
venue privilege” 876 U, 8., at 635. But as discussed
above, a plaintilf who files suit in violation of a forum-
selection clause enjoys nio such “privilege” with respect ta
its choice of forum, and thesefore it is entitled to no can-
comitant “state-law advantages.” Not only would it be
inequitable to allow the plaintiff to fasten its cholee of
substantive law to the venue t¥aunsfer, but it would alse
encourage gamesmanship. Because "§1404(s} should not
create or multiply oppaortunities for forum shopping”
Ferens, supra, at 623, we will not apply the Van Dusen
rule when a transfer stems from enforcement of 3 forum-
selection clause: The court in the contractually selected
venue should not apply the law of the transferar venue ta
which the parties waived their right$

8Far the yzasons delailed above, sse Part II-B, supro, the sums
standards should apply to motions ta dismiss for forpm ron conceifens
m cases involving valid forum-zelection clauses pointing ko state or for
eign Torums, We have noted in contests unrelated t¢ forum-selection
clanses that & defendant "invoking forum non vanveniens ordimscly
haars & heavy burden in oppesiag the plaintiff's chosen forum. Bino
chem Int't Co. v, Malaysio Int'T Shipping Co., 548 U. 8. 432, {30{2007
That is becatise of the “harsfh] resul!™ of that doetrine: Unbke a

§1404(a) motlon, a successful motion wader forum non convemens -

requires dismissal of the vase. Norwood, 345 1. 8, nt 32, That tncon-
veqlenices plaintiffs in several respects and even "makes it poasible for
[plaintiffs] to lose out completely, through the running of the statute of
limitations io the forum finally desmed appropriate” Id., at 31 (inwer-
nal quetation marks omited). Such cantion is nol wamranted, howaver,
when the plaintiff has violated a contractual obligation by Fling suit
in a forum other than the ons gpecifiad m a valid forum-zelection
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W heu par‘les “have contracted in advanc:e to Imgate
dispuies in a pariicular forum, courts should not wnnsces-
sarily distupt the parties’ settled expectations. A forum-
selection clause, after all, may have figured centrally in
the parties’ negofiations and may have affected how they
set monetary and other contractual terms; it may, in fact,
have been a critical factor in thelr apreement to do husi-
ness togsther in the first place. In all but the most un-
usual cases, therefore, “the interest of justice” is served hy
hiolding parties to their bargain.

B .

The District Court’s application of §1404(a} in this case
did not compork with these prineiples. The District Court
improperly placed the burden on Atlantic Marias to prove
that transfer to the parties’ contractually preselected
forum was appropriate. As the pavty acting in viclation of
the forum-selection clause, J-Crew must hear the burden
of showing that public-interest factors overwhelmingly
disfavor a trausfer,

The District Court alsn erred in giving weight to argu-
ments about the parties” private interests, given that all
private interesis, as expressed in the forum-selection
clause, weigh in favor of the transfer. The Disiriet Court
stated that the private-interest factors "militatle] against
a transfer to Virginia” beeause “compulsory pracess will
not be available for the majority of J-Crew’s witnesses”
and there will he “significant expense for thase willing
witnesses.” 2012 WL 8493879, *6-*T; see 701 F. 3d, at
743 (noting District Court’s "concer[n] with J-Crew's abil-
ity to secure witnesses for trial"). But when J-Crew en-
tered into 8 conbract to litipate all disputes in Virginia,
it knew that a distant forum might hinder its ahility to
call certain witnesses and mizht impaose other burdens on

clouss. Insuch s case, dismissal would work no mjusnee on the plainuff
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its litigation efforts. It nevertheless promised to resolve
itz disputes in Virginiz, and the District Court should
not have given any weight to J-Crew's current claims of
inconyenience. :

The District Court also held that the publie-interest
factors weighed in favor of keeping the case in Texas
hecause Texas contracs law is more familiar to federal
judges in Texas than to their federal colleagues in Vir-
ginia, That ruling, howsver, rested in part on the District
Court’s helief that the federal dourt sitking in Virginia
would have been required o apply Texas' choice-oflaw
rules, which in this casc pointed to Texas contract law.
Ses 2012 WL B498870, *B (citing Van Dusen, supro, at
639). But for the reasons we have explained, the trans-
feree court would apply Virginia choice-of-law rules. Itis
true that even these Virginia rules may point {o the con-
track law of Texas, as the State in which the conbract was
formed. But at minimum, the fact that the Virginia court
will not be required to apply Texas cholce-oflaw rules
reduces whatever weizht the District Court might have
given to the public-interest factor that looks to the Bamih-
arity of the transfaree cowrt with the applicable law, And.
in any event, federal judzes routinely apply the law of &
State other than the State in which they sit. We are not
aware of any exceptionally arcane features of Texas con-
tract law that are Hkely to defy comprehension by a fed-
eral judge sitting in Virginia.

* % *

We reverse the judgment of the Court of Appeals for the
Fifth Cireuit.  Although no public-inferest factors that
mizht support the depial of Atlantic Marine’s motion to

transfer are apparent on the yeeord befors us, we remand
the case for the courts below to decide that question.

ftisso ordered.
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These cases arise out of an air crash that took place in Scotland. Respondent, acting as
representative of the estates of several Scottish citizens killed in the accident, brought
wrongful-death actions against petitioners that were ultimately transferred to the United
States District Court for the Middle District of Pennsylvania. Petitioners moved to
dismiss on the ground of forum non conveniens. After noting that an alternative forum
existed in Scotland, the District Court granted their motions. 479 F.Supp. 727 (1979). The
United States Court of Appeals for the Third Circuit reversed. 630 F.2d 149 (1980). The
Court of Appeals based its decision, at least in part, on the ground that dismissal is
automatically barred where the law of the alternative forum is less favorable to the
plaintiff than the law of the forum chosen by the plaintiff. Because we conclude that the
possibility of an unfavorable change in law should not, by itself, bar dismissal, and

because we conclude that the District Court did not otherwise abuse its discretion, we
reverse.
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In July 1976, a small commercial aircraft crashed in the Scottish highlands during the
course of a charter flight from *239 Blackpool to Perth. The pilot and five passengers
were killed instantly. The decedents were all Scottish subjects and residents, as are their
heirs and next of kin. There were no eyewitnesses to the accident. At the time of the crash
the plane was subject to Scottish air traffic control.

The aircraft, a twin-engine Piper Aztec, was manufactured in Pennsylvania by petitioner
Piper Aircraft Co. (Piper). The propellers were manufactured in Ohio by petitioner
Hartzell Propeller, Inc. (Hartzell). At the time of the crash the aircraft was registered in
Great Britain and was owned and maintained by Air Navigation and Trading Co., Ltd.
(Air Navigation). It was operated by McDonald Aviation, Ltd. (McDonald), a Scottish air
taxi service. Both Air Navigation and McDonald were organized in the United Kingdom.
The wreckage of the plane is now in a hangar in Farnsborough, England.

The British Department of Trade investigated the accident shortly after it occurred. A
preliminary report found that the plane crashed after developing a spin, and suggested
that mechanical failure in the plane or the propeller was responsible. At Hartzell’s
request, this report was reviewed by a three-member Review Board, which held a 9-day
adversary hearing attended by all interested parties. The Review Board found no
evidence of defective equipment and indicated that pilot error may have contributed to
the accident. The pilot, who had obtained his commercial pilot’s license only three
months earlier, was flying over high ground at an altitude considerably lower than the
minimum height required by his company’s operations manual.

In July 1977, a California probate court appointed respondent Gaynell Reyno
administratrix of the estates of the five passengers. Reyno is not related to and does not
know any of the decedents or their survivors; she was a legal secretary to the attorney
who filed this lawsuit. Several days after her appointment, Reyno commenced separate
wrongful-death *240 actions against Piper and Hartzell in the Superior Court of
California, claiming negligence and strict liability.! Air Navigation, McDonald, and the
estate of the pilot are not parties to this litigation. The survivors of the five passengers
whose estates are represented **258 by Reyno filed a separate action in the United
Kingdom against Air Navigation, McDonald, and the pilot’s estate.* Reyno candidly
admits that the action against Piper and Hartzell was filed in the United States because its
laws regarding liability, capacity to sue, and damages are more favorable to her position
than are those of Scotland. Scottish law does not recognize strict liability in tort.
Moreover, it permits wrongful-death actions only when brought by a decedent’s relatives.
The relatives may sue only for “loss of support and society.””
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On petitioners’ motion, the suit was removed to the United States District Court for the
Central District of California. Piper then moved for transfer to the United States District
Court for the Middle District of Pennsylvania, pursuant to 28 U.S.C. § 1404(a).* Hartzell
moved to dismiss for lack of personal jurisdiction, or in the alternative, to transfer.’ In
December 1977, the District Court quashed service on *241 Hartzell and transferred the

case to the Middle District of Pennsylvania. Respondent then properly served process on
Hartzell.

B

In May 1978, after the suit had been transferred, both Hartzell and Piper moved to
dismiss the action on the ground of forum non conveniens. The District Court granted
these motions in October 1979. It relied on the balancing test set forth by this Court in
Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 67 S.Ct. 839, 91 L.Ed. 1055 (1947), and 1its
companion case, Koster v. Lumbermens Mut. Cas. Co., 330 U.S. 518, 67 S.Ct. 828, 91
L.Ed. 1067 (1947). In those decisions, the Court stated that a plaintiff’s choice of forum
should rarely be disturbed. However, when an alternative forum has jurisdiction to hear
the case, and when ftrial in the chosen forum would “establish ... oppressiveness and
vexation to a defendant ... out of all proportion to plaintiff’s convenience,” or when the
“chosen forum [is] inappropriate because of considerations affecting the court’s own
administrative and legal problems,” the court may, in the exercise of its sound discretion,
dismiss the case. Koster, supra, at 524, 67 S.Ct., at 831-832. To guide frial court
discretion, the Court provided a list of “private interest factors” affecting the convenience
of the litigants, and a list of “public interest factors” affecting the convenience of the
forum. Gilbert, supra, 330 U.S. at 508-509, 67 S.Ct., at 843.5

After describing our decisions in Gilbert and Koster, the District Court analyzed the facts
of these cases. It began by observing that an alternative forum existed in **259 Scotland,
Piper and Hartzell had agreed to submit to the jurisdiction of the Scottish courts and to
waive any statute of limitations defense that might be available. It then stated that
plaintiff’s choice of forum was entitled to little weight. The court recognized that a
plaintiff’s choice ordinarily deserves substantial deference. It noted, however, that Reyno
“is a representative of foreign citizens and residents seeking a forum in the United States
because of the more liberal rules concerning products liability law,” and that “the courts
have been less solicitous when the plaintiff is not an American citizen or resident, and
particularly when the foreign citizens seek to benefit from the more liberal tort rules
provided for the protection of citizens and residents of the United States.” 479 F.Supp., at
731.

The District Court next examined several factors relating to the private interests of the
litigants, and determined that these factors strongly pointed towards Scotland as the
appropriate forum. Although evidence concerning the design, manufacture, and testing of
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the plane and propeller is located in the United States, the connections with Scotland are
otherwise “overwhelming.” Id., at 732. The real parties in interest are citizens of
Scotland, as were all the decedents. Witnesses who could testify regarding the
maintenance of the aircraft, the training of the pilot, and the investigation of the
accident—all essential to the defense—are in Great Britain. Moreover, all witnesses to
damages are located in Scotland. Trial would be aided by familiarity with Scottish
topography, and by easy access to the wreckage.

The District Court reasoned that because crucial witnesses and evidence were beyond the
reach of compulsory process, and because the defendants would not be able to implead
potential Scottish third-party defendants, it would be “unfair to make Piper and Hartzell
proceed to trial in this forum.” *243 Id., at 733. The survivors had brought separate
actions in Scotland against the pilot, McDonald, and Air Navigation. “[I]t would be fairer
to all parties and less costly if the entire case was presented to one jury with available
testimony from all relevant witnesses.” Ibid. Although the court recognized that if trial
were held in the United States, Piper and Hartzell could file indemnity or contribution

actions against the Scottish defendants, it believed that there was a significant risk of
inconsistent verdicts.”

The District Court concluded that the relevant public interests also pointed strongly
towards dismissal. The court determined that Pennsylvania law would apply to Piper and
Scottish law to Hartzell if the case were tried in the Middle District of Pennsylvania.? As
a result, “trial in this forum would be hopelessly complex and confusing for a jury.” Id.,
at 734. In addition, the court noted that it was unfamiliar with Scottish law and thus
would have to rely upon experts from that country. The court also found that the trial
would be enormously costly and time-consuming; **260 that it would be unfair to burden
citizens with jury duty when the Middle District *244 of Pennsylvania has little

connection with the controversy; and that Scotland has a substantial interest in the
outcome of the litigation.

In opposing the motions to dismiss, respondent contended that dismissal would be unfair
because Scottish law was less favorable. The District Court explicitly rejected this claim.
It reasoned that the possibility that dismissal might lead to an unfavorable change in the

law did not deserve significant weight; any deficiency in the foreign law was a “matter to
be dealt with in the foreign forum.” Id., at 738.

C
On appeal, the United States Court of Appeals for the Third Circuit reversed and
remanded for trial. The decision to reverse appears to be based on two alternative
grounds. First, the Court held that the District Court abused its discretion in conducting
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the Gilbert analysis. Second, the Court held that dismissal is never appropriate where the
- law of the alternative forum is less favorable to the plaintiff,

The Court of Appeals began its review of the District Court’s Gilbert analysis by noting
that the plaintiff’s choice of forum deserved substantial weight, even though the real
parties in interest are nonresidents. It then rejected the District Court’s balancing of the
private interests. It found that Piper and Hartzell had failed adequately to support their
claim that key witnesses would be unavailable if trial were held in the United States: they
had never specified the witnesses they would call and the testimony these witnesses
would provide. The Court of Appeals gave little weight to the fact that Piper and Hartzell
would not be able to implead potential Scottish third-party defendants, reasoning that this
difficulty would be “burdensome” but not “unfair,” 639 F.2d, at 162.° Finally, the court
stated that resolution of the suit *245 would not be significantly aided by familiarity with
Scottish topography, or by viewing the wreckage.

The Court of Appeals also rejected the District Court’s analysis of the public interest
factors. It found that the District Court gave undue emphasis to the application of Scottish
law: “ ‘the mere fact that the court is called upon to determine and apply foreign law does
not present a legal problem of the sort which would justify the dismissal of a case
otherwise properly before the court.”  Id., at 163 (quoting Hoffman v. Goberman, 420
F.2d 427 (CA3 1970)). In any event, it believed that Scottish law need not be applied.
After conducting its own choice-of-law analysis, the Court of Appeals determined that
American law would govern the actions against both Piper and Hartzell.! The same
choice-of-law analysis apparently led it to conclude that Pennsylvania and Ohio, rather
than Scotland, are the jurisdictions with the greatest policy interests in the dispute, and
that all other public interest factors favored trial in the United States.!!

In any event, it appears that the Court of Appeals would have reversed even if the District
Court had properly balanced the public and private interests. The court stated:

“[1]t 1s apparent that the dismissal would work a change in the applicable law so that the
plaintiff’s strict liability claim would be eliminated from the case. But ... a dismissal for
forum non conveniens, like a statutory transfer, ‘should not, despite its convenience,
result in a change in the applicable law.” Only when American law is not applicable, or
when the foreign jurisdiction would, as a matter of its own choice of law, give the
- plaintiff the benefit of the claim to which she is entitled here, would dismissal be
justified.” 630 F.2d, at 163~164 (footnote omitted) (quoting DeMateos v. Texaco, Inc.,

562 F.2d 895, 899 (CA3 1977), cert. denied, 435 U.S. 904, 98 S.Ct. 1449, 55 1.Ed.2d
494 (1978)).
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In other words, the court decided that dismissal is automatically barred if it would lead to
a change in the applicable law unfavorable to the plaintiff.

We granted certiorari in these cases to consider the questions they raise concerning the

proper application of the doctrine of forum non conveniens. 450 U.S. 909, 101 S.Ct.
1346, 67 L.Ed.2d 333 (1981).12

I
The Court of Appeals erred in holding that plaintiffs may defeat a motion to dismiss on
the ground of forum non conveniens merely by showing that the substantive law that
would be applied in the alternative forum is less favorable to the plaintiffs than that of the
present forum. The possibility of a change in substantive law should ordinarily not be
given conclusive or even substantial weight in the forum non conveniens inquiry.

We expressly rejected the position adopted by the Court of Appeals in our decision in
Canada Malting Co. v. Paterson Steamships, Ltd., 285 U.S. 413, 52 S.Ct. 413, 76 L.Ed.
837 (1932). That case arose out of a collision between two vessels in American waters.
The Canadian owners of cargo lost in the accident sued the Canadian owners of one of
the vessels in Federal District Court. The cargo owners chose an American court in large
part because the relevant American liability rules were more favorable than the Canadian
rules. The District Court dismissed on grounds of forum non conveniens. The plaintiffs

argued **262 that dismissal was inappropriate because Canadian laws were less
favorable to them. This Court nonetheless affirmed:

“We have no occasion to enquire by what law the rights of the parties are governed, as
we are of the opinion *248 that, under any view of that question, it lay within the
discretion of the District Court to decline to assume jurisdiction over the controversy....
‘[TThe court will not take cognizance of the case if justice would be as well done by
remitting the parties to their home forum.” ” Id., at 419-420, 52 S.Ct., at 414, quoting

Charter Shipping Co. v. Bowring, Jones & Tidy, 281 U.S. 515, 517, 50 S.Ct. 400, 414,
74 1.Ed. 1008 (1930).

The Court further stated that “[t]here was no basis for the contention that the District
Court abused its discretion.” 285 U.S., at 423, 52 S.Ct., at 415-16.

It is true that Canada Malting was decided before Gilbert, and that the doctrine of forum
non conveniens was not fully crystallized until our decision in that case.!* However,
Gilbert in no way affects the validity of Canada Malting. Indeed, 249 by holding that
the central focus of the forum non conveniens inquiry is convenience, Gilbert implicitly
recognized that dismissal may not be barred solely because of the possibility of an
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unfavorable change in law."* Under Gilbert, dismissal will ordinarily be appropriate
where trial in the plaintiff’s chosen forum imposes a heavy burden on the defendant or
the court, and where the plaintiff is unable to offer any specific reasons of convenience
supporting his choice.!”> If substantial weight were given to the possibility of an

unfavorable change in law, however, dismissal might be barred even where trial in the
chosen forum was plainly inconvenient.

The Court of Appeals’ decision is inconsistent with this Court’s earlier forum non
conveniens decisions in another respect. Those decisions have repeatedly emphasized the
need to retain flexibility. In Gilbert, the Court refused to identify specific circumstances
“which will justify or require either grant or denial of remedy.” 330 U.S., at 508, 67
S.Ct., at 843. Similarly, in Koster, the Court rejected the contention that where a trial
would involve inquiry into the internal affairs of a foreign corporation, dismissal was
always appropriate. **263 “That is one, but only one, factor which may show
convenience.” 330 U.S., at 527, 67 S.Ct., at 833. And in Williams v. Green Bay &
Western R. Co., 326 U.S. 549, 557, 66 S.Ct. 284, 288, 90 L.Ed. 311 (1946), we stated that
we would not lay down a rigid rule to govern discretion, and that “[ejach case turns on its
facts.” If central emphasis were *250 placed on any one factor, the forum non conveniens
doctrine would lose much of the very flexibility that makes it so valuable. ‘

In fact, if conclusive or substantial weight were given to the possibility of a change in
law, the forum non conveniens doctrine would become virtually useless. Jurisdiction and
venue requirements are often easily satisfied. As a result, many plaintiffs are able to
choose from among several forums. Ordinarily, these plaintiffs will select that forum
whose choice-of-law rules are most advantageous. Thus, if the possibility of an
unfavorable change in substantive law is given substantial weight in the forum non
conveniens inquiry, dismissal would rarely be proper.

Except for the court below, every Federal Court of Appeals that has considered this
question after Gilbert has held that dismissal on grounds of forum non conveniens may be
granted even though the law applicable in the alternative forum is less favorable to the
plaintiff’s chance of recovery. See, e. g, Pain v. United Technologies Corp., 205
U.S.App.D.C. 229, 248-249, 637 ¥.2d 775, 794-795 (1980); Fitzgerald v. Texaco, Inc.,
521 F.2d 448, 453 (CA2 1975), cert. denied, 423 U.S. 1052, 96 S.Ct. 781, 46 L.Ed.2d
641 (1976); Anastasiadis v. S.S. Little John, 346 F.2d 281, 283 (CAS5 1965), cert. denied,
384 U.S. 920, 86 S.Ct. 1368, 16 L.Ed2d 440 (1966).!% Several courts have relied
expressly on Canada Malting to hold that the possibility of an unfavorable change of law
should not, by itself, bar dismissal. See *251 Fitzgerald v. Texaco, Inc., supra;
Anglo-American Grain Co. v. The S/T Mina D’Amico, 169 F.Supp. 908 (ED Va.1959).
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The Court of Appeals’ approach is not only inconsistent with the purpose of the forum
non conveniens doctrine, but also poses substantial practical problems. If the possibility
of a change in law were given substantial weight, deciding motions to dismiss on the
ground of forum non conveniens would become quite difficult. Choice-of-law analysis
would become extremely important, and the courts would frequently be required to
interpret the law of foreign jurisdictions. First, the trial court would have to determine
what law would apply if the case were tried in the chosen forum, and what law would
apply if the case were tried in the alternative forum. It would then have to compare the
rights, remedies, and procedures available under the law that would be applied in each
forum. Dismissal would be appropriate only if the court concluded that the law applied
by the alternative forum is as favorable to the plaintiff as that of the chosen forum. The
doctrine of forum non conveniens, however, 1s designed in part to help courts avoid
conducting complex exercises in comparative law. As we stated in Gilbert, the public
interest factors point towards dismissal where the court would be required to “untangle

problems in conflict of laws, and in law foreign to itself.” 330 U.S., at 509, 67 S.Ct., at
843.

Upholding the decision of the Court of Appeals would result in other practical problems.
At least where the foreign plaintiff named an American manufacturer *¥264 as
defendant,!” a court could not dismiss the case on grounds of forum non *252 conveniens
where dismissal might lead to an unfavorable change in law. The American courts, which
are already extremely attractive to foreign plaintiffs,'® would become even more

attractive. The flow of litigation into the United States would increase and further congest
already crowded courts."”

The Court of Appeals based its decision, at least in part, on an analogy between
dismissals on grounds of forum non conveniens and transfers between federal courts
pursuant to § 1404(a). In Van Dusen v. Barrack, 376 U.S. 612, 84 S.Ct. 805, 11 L.Ed.2d
945 (1964), this Court ruled that a § 1404(a) transfer should not result in a change in the
applicable law. Relying on dictum in an earlier Third Circuit opinion interpreting Van
Dusen, the court below held that that principle is also applicable to a dismissal on forum
non conveniens grounds. 630 F.2d, at 164, and n. 51 (citing DeMateos v. Texaco, Inc.,

562 F.2d, at 899). However, § 1404(a) transfers are different than dismissals on the
ground of forum non conveniens.

Congress enacted § 1404(a) to permit change of venue between federal courts. Although
the statute was drafted in accordance with the doctrine of forum non conveniens, see
Revisor’s Note, H.R.Rep. No. 308, 80th Cong., 1st Sess., A132 (1947); H.R.Rep. No.
2646, 79th Cong., 2d Sess., A127 (1946), it was intended to be a revision rather than a
codification of the common law. **265 Norwood v. Kirkpatrick, 349 U.S. 29, 75 S.Ct.
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544, 99 L.Ed. 789 (1955). District courts were given more discretion to transfer under §

1404(a) than they had to dismiss on grounds of forum non conveniens. Id., at 31-32, 75
S.Ct., at 546.

The reasoning employed in Van Dusen v. Barrack is simply inapplicable to dismissals on
grounds of forum non conveniens. That case did not discuss the common-law doctrine.
Rather, it focused on “the construction and application” of § 1404(a). 376 U.S., at 613, 84
S.Ct., at 807-08.2° Emphasizing the remedial *254 purpose of the statute, Barrack
concluded that Congress could not have intended a transfer to be accompanied by a
change in law. Id., at 622, 84 S.Ct., at 812. The statute was designed as a “federal
housekeeping measure,” allowing easy change of venue within a unified federal system.
Id., at 613, 84 S.Ct., at 807-08. The Court feared that if a change in venue were
accompanied by a change in law, forum-shopping parties would take unfair advantage of

the relaxed standards for transfer. The rule was necessary to ensure the just and efficient
operation of the statute.?’

We do not hold that the possibility of an unfavorable change in law should never be a
relevant consideration in a forum non comveniens inquiry. Of course, if the remedy
provided by the alternative forum is so clearly inadequate or unsatisfactory that it is no
remedy at all, the unfavorable change in law may be given substantial weight; the district
court may conclude that dismissal would not be in the interests of justice.? In these cases,
however, the remedies that *255 would be provided by the Scottish courts do not fall
within this category. Although the relatives of the decedents may not be able to rely on a
strict liability theory, and although their potential damages award may be smaller, there is
no danger that they will be deprived of any remedy or treated unfairly.

I
The Court of Appeals also erred in rejecting the District Court’s Gilbert analysis. The
Court of Appeals stated that more weight should have been given to the plaintiff’s choice
of forum, and criticized the District Court’s analysis of the private and public interests.
However, the District Court’s decision regarding the deference due plaintiff’s choice of

foram was appropriate. Furthermore, we do not believe that the District Court abused its
discretion in weighing the private and public interests.

A
The District Court acknowledged that there is ordinarily a strong presumption in **266
favor of the plaintiff’s choice of forum, which may be overcome only when the private
and public interest factors clearly point towards trial in the alternative forum. It held,
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however, that the presumption applies with less force when the plaintiff or real parties in
interest are foreign.

The District Court’s distinction between resident or citizen plaintiffs and foreign
plaintiffs is fully justified. In Koster, the Court indicated that a plaintiff’s choice of forum
is entitled to greater deference when the plaintiff has chosen the home forum. 330 U.S,, at
524, 67 S.Ct., at 831—832.2 When the home forum has *256 been chosen, it is reasonable
to assume that this choice is convenient. When the plaintiff is foreign, however, this
assumption is much less reasonable. Because the central purpose of any forum non

conveniens inquiry is to ensure that the trial is convenient, a foreign plaintiff’s choice
deserves less deference.?*

B

The forum non conveniens determination is committed to the sound discretion of the
trial court. It may be reversed only when there has been a clear abuse of discretion; where
the court has considered all relevant public and private interest factors, and where its
balancing of these factors is reasonable, its decision deserves substantial deference.
Gilbert,330 U.S,, at 511-512, 67 S.Ct., at 844-845; Koster, 330 U.S., at 531, 67 S.Ct., at
835. Here, the Court of Appeals expressly acknowledged that the standard of review was
one of abuse of discretion. In examining the District Court’s analysis of the public and
private interests, however, the Court of Appeals seems to have lost sight of this rule,
**267 and substituted its own judgment for that of the District Court.

(1)

In analyzing the private interest factors, the District Court stated that the connections
with Scotland are “overwhelming.” 479 F.Supp., at 732. This characterization may be
somewhat exaggerated. Particularly with respect to the question of relative ease of access
to sources of proof, the private interests point in both directions. As respondent
emphasizes, records concerning the design, manufacture, and testing of the propeller and
plane are located in the United States. She would have greater access to sources of proof
relevant to her strict liability and negligence theories if trial were held here.> However,
the District Court did not act *258 unreasonably in concluding that fewer evidentiary

problems would be posed if the trial were held in Scotland. A large proportion of the
relevant evidence is located in Great Britain.

The Court of Appeals found that the problems of proof could not be given any weight
because Piper and Hartzell failed to describe with specificity the evidence they would not
be able to obtain if trial were held in the United States. It suggested that defendants
seeking forum non conveniens dismissal must submit affidavits identifying the witnesses
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they would call and the testimony these witnesses would provide if the trial were held in
the alternative forum. Such detail is not necessary.?® Piper and Hartzell have moved for
dismissal precisely because many crucial witnesses are located beyond the reach of
compulsory process, and thus are difficult to identify or interview. Requiring extensive
investigation would defeat the purpose of their motion. Of course, defendants must
provide enough information to enable the District Court to balance the parties’ interests.
Our examination of the record convinces us that sufficient informationwas *259 provided
here. Both Piper and Hartzell submitted affidavits describing the evidentiary problems
they would face if the trial were held in the United States.”

The District Court correctly concluded that the problems posed by the inability to
implead potential third-party defendants clearly supported holding the trial in Scotland.
Joinder of the pilot’s estate, Air Navigation, and McDonald is crucial to the presentation
of petitioners’ defense. If Piper and Hartzell can show that the accident was caused not by
a design defect, but rather by the negligence of the pilot, the plane’s owners, or the
charter company, they will be relieved of all liability. It 1s **268 true, of course, that if
Hartzell and Piper were found liable after a trial in the United States, they could institute
an action for indemnity or contribution against these parties in Scotland. It would be far
more convenient, however, to resolve all claims in one trial. The Court of Appeals
rejected this argument. Forcing petitioners to rely on actions for indemnity or
contributions would be “burdensome” but not “unfair.” 630 F.2d, at 162. Finding that
trial in the plaintiff’s chosen forum would be burdensome, however, is sufficient to
support dismissal on grounds of forum non conveniens.?®

2)

The District Court’s review of the factors relating to the public interest was also
reasonable. On the basis of its ¥260 choice-of-law analysis, it concluded that if the case
were tried in the Middle District of Pennsylvania, Pennsylvania law would apply to Piper
and Scottish law to Hartzell. It stated that a trial involving two sets of laws would be
confusing to the jury. It also noted its own lack of familiarity with Scottish law.
Consideration of these problems was clearly appropriate under Gilbert ; in that case we
explicitly held that the need to apply foreign law pointed towards dismissal.® The Court
of Appeals found that the District Court’s choice-of-law analysis was incorrect, and that
American law would apply to both Hartzell and Piper. Thus, lack of familiarity with
foreign law would not be a problem. Even if the Court of Appeals’ conclusion is correct,
however, all other public interest factors favored trial in Scotland.

Scotland has a very strong interest in this litigation. The accident occurred in its
airspace. All of the decedents were Scottish. Apart from Piper and Hartzell, all potential
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plaintiffs and defendants are either Scottish or English. As we stated in Gilbert, there is
“a local interest in having localized controversies decided at home.” 330 U.S., at 509, 67
S.Ct., at 843. Respondent argues that American citizens have an interest in ensuring that
American manufacturers are deterred from producing defective products, and that
additional deterrence might be obtained if Piper and Hartzell were tried in the United
States, where they could be sued on the basis of both negligence and strict liability.
However, the incremental deterrence that would be gained if this trial were held in an
*261 American court is likely to be insignificant. The American interest in this accident
is simply not sufficient to justify the enormous commitment of judicial time and
resources that would inevitably be required if the case were to be tried here.

v

~The Court of Appeals erred in holding that the possibility of an unfavorable change in
law bars dismissal on the ground of forum non conveniens. 1t also erred in rejecting the
District Court’s Gilbert analysis. The District Court properly decided that the
presumption in favor of the respondent’s forum choice applied with less than maximum
force because the real parties in interest are foreign. It did not act unreasonably in
deciding that the private interests pointed towards frial in Scotland. Nor did it act

unreasonably in deciding that the public interests favored trial in Scotland. **269 Thus,
the judgment of the Court of Appeals is

Reversed.

6 The factors pertaining to the private interests of the litigants included the “relative
ease of access to sources of proof; availability of compulsory process for attendance
of unwilling, and the cost of obtaining attendance of willing, witnesses; possibility
of view of premises, if view would be appropriate to the action; and all other
practical problems that make trial of a case easy, expeditious and inexpensive.”
Gilbert, 330 U.S,, at 508, 67 S.Ct., at 843. The public factors bearing on the

" question included the administrative difficulties flowing from court congestion; the
“local interest in having localized controversies decided at home”; the interest in
having the trial of a diversity case in a forum that is at home with the law that must
govern the action; the avoidance of unnecessary problems in conflict of laws, or in
the application of foreign law; and the unfairness of burdening citizens in an
unrelated forum with jury duty. 7d., at 509, 67 S.Ct., at 843.
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Under Klaxon v. Stentor Electric Mfg. Co., 313 U.S. 487, 61 S.Ct. 1020, 85 L.Ed.
1477 (1941), a court ordinarily must apply the choice-of-law rules of the State in
which it sits. However, where a case is transferred pursuant to 28 U.S.C. § 1404(a),
it must apply the choice-of-law rules of the State from which the case was
transferred. Van Dusen v. Barrack, 376 U.S. 612, 84 S.Ct. 805, 11 L.Ed.2d 945
(1946). Relying on these two cases, the District Court concluded that California
choice-of-law rules would apply to Piper, and Pennsylvania choice-of-law rules
would  apply to Hartzell. It further concluded that California applied a
“governmental interests” analysis in resolving choice-of-law problems, and that
Pennsylvania employed a “significant contacts” analysis. The court used the
“governmental interests” analysis to determine that Pennsylvania liability rules

would apply to Piper, and the “significant contacts” analysis to determine that
Scottish liability rules would apply to Hartzell.

The Court of Appeals agreed with the District Court that California choice-of-law
rules applied to Piper, and that Pennsylvania choice-of-law rules applied to Hartzell,
see n. 8, supra. It did not agree, however, that California used a “governmental
interests” analysis and that Pennsylvania used a “significant contacts” analysis.
Rather, it believed that both jurisdictions employed the “false conflicts” test.
Applying this test, it concluded that Ohio and Pennsylvania had a greater policy

interest in the dispute than Scotland, and that American law would apply to both
Piper and Hartzell.

In holding that the possibility of a change in law unfavorable to the plaintiff should
not be given substantial weight, we also necessarily hold that the possibility of a
change in law favorable to defendant should not be considered. Respondent
suggests that Piper and Hartzell filed the motion to dismiss, not simply because trial
in the United States would be inconvenient, but also because they believe the laws
of Scotland are more favorable. She argues that this should be taken into account in
the analysis of the private interests. We recognize, of course, that Piper and Hartzell
may be engaged in reverse forum-shopping. However, this possibility ordinarily
should not enter into a trial court’s analysis of the private interests. If the defendant
is able to overcome the presumption in favor of plaintiff by showing that trial in the
chosen forum would be unnecessarily burdensome, dismissal 1is
appropriate—regardless of the fact that defendant may also be motivated by a desire
to obtain a more favorable forum. Cf. Kloeckner Reederei und Kohlenhandel v. A/S
Hakedal, 210 F.2d 754, 757 (CA2) (defendant not entitled to dismissal on grounds
of forum non conveniens solely because the law of the original forum is less
favorable to him than the law of the alternative forum), cert. dism’d by stipulation,
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348 U.S. 801, 75 S.Ct. 17, 99 L.Ed. 633 (1954).

At the outset of any forum non conveniens inquiry, the court must determine
whether there exists an alternative forum. Ordinarily, this requirement will be
satisfied when the defendant is “amenable to process” in the other jurisdiction.
Gilbert, 330 U.S., at 506-507, 67 S.Ct., at 842. In rare circumstances, however,
where the remedy offered by the other forum is clearly unsatisfactory, the other
forum may not be an adequate alternative, and the initial requirement may not be
satisfied. Thus, for example, dismissal would not be appropriate where the
alternative forum does not permit litigation of the subject matter of the dispute. Cf.
Phoenix Canada Oil Co. Ltd. v. Texaco, Inc., 78 F.R.D. 445 (Del.1978) (court
refuses to dismiss, where alternative forum is Ecuador, it is unclear whether
Ecuadorean tribunal will hear the case, and there is no generally codified
Ecuadorean legal remedy for the unjust enrichment and tort claims asserted).

In the future, where similar problems are presented, district courts might dismiss
subject to the condition that defendant corporations agree to provide the records
relevant to the plaintiff’s claims.
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Oral Examination Questions: Forum Non Conveniens

Presentation order for groups of three: Presentation order for groups of two:
Round 1
Question 1 — Student A
Question 2 — Student B Question 1 - Student A first; followed by
Question 3 - Student C Student B.
Round 2 Question 2 - Student B first; followed by
Question 1 — Student C Student B.
Question 2 — Student A
Question 3 — Student B Question 3 - Student A first; followed by
Student B.
Round 3
Question 1 — Student B
Question 2 — Student C
Question 3 — Student A

Try to articulate how the federal forum non conveniens doctrine might operate as a
counterweight to the modern personal jurisdiction test? Maximum time to answer: 2 minutes.

In Piper, why did the federal court in the Middle District of Pennsylvania apply California
choice of law rules to determine what substantive law to apply as to Piper and Pennsylvania
choice of law rules to determine what substantive law to apply as to Hartzell? Maximum time
to answer: 2 minutes.

Plaintiff, a company that manufacturers pencils, is organized under the laws of China and has
its operating plants and management office in that country. It bought wood pulp from
Defendant, which is incorporated and has its principal place of business in Massachusetts.
The sales contract provided that “the laws of China will govern any dispute that might arise
between the parties pertaining to this agreement.” The contract was negotiated and executed
through the internet, though there were a couple of phone calls that were made between a
representative of Plaintiff, calling from China, and a representative of Defendant, who spoke
on the phone from Massachusetts. Plaintiff has no office or agents in the United States.

Defendant was late in delivering the wood pulp and Plaintiff sued Defendant in the United
States District Court for the District of Massachusetts. Defendant has moved to dismiss the
action under the doctrine of forum non conveniens, arguing that the case should be heard by a
Chinese court. How should the court resolve the motion? Maximum time to answer: 6
minutes.
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Subject Matter Jurisdiction: Diversity and Alienage Jurisdiction
Discussion Questions and Problems

Subiject Matter Jurisdiction, Generally

1. Personal jurisdiction and subject matter jurisdiction are different. Try to articulate what each
jurisdictional doctrine entrails. And note the ways that they are different.

2. In this course we mostly do not cover the subject matter jurisdiction of state courts, but you
should be able to understand the difference between how subject matter jurisdiction 13
allocated in state court as compared with how it works in federal court.

3. Just as there are constitutional and statutory sources on which a court’s personal jurisdiction
over a defendant depends, so too are the sources of federal subject matter jurisdiction both
constitutional and statutory. In this way, personal and subject matter jurisdiction share an
important similarity: in both instances, the constitutional scope of a court’s jurisdictional
power, whether relating to its personal or subject matter jurisdiction, is not self-executing.
Take a look at these two tables:

Diversity Jurisdiction Head of Federal Subject Matter Jurisdiction

U.S. Const: Article I11, section 2 “The judicial power shall extend to all
cases, in law and equity, ... between
citizens of different states. . .”

28 U.S.C. §1332(a)(1)* “The district courts shall have original
jurisdiction of all civil actions where the
*First version of this statute enacted in 1789 | matter in controversy exceeds the sum or
value of $75,000, exclusive of interest and
costs, and is between— (1) citizens of
different States . . .”

But although the constitutional and statutory language are similar, as we’ll discuss, they
have not been similarly interpreted by the courts. Consider:

p v. Di
(TX) (NY)
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Federal Question Head of Federal Subject Matter Jurisdiction
U.S. Const: Article III, section 2 “The judicial Power shall extend to all
cases, in law and equity, arising under this
Constitution, the laws of the United States,
and treaties made, or which shall be made,
under their authority. . .”

28 U.S.C. §1331* , “The district courts shall have original

jurisdiction of all civil actions arising under
*First version of this statute not enacted the Constitution, laws, or treaties of the
until 1875 United States.”

But although the constitutional and statutory language are similar, as we’ll discuss, they
have not been similarly interpreted by the courts. Consider:

P v. D
(TX) (TX)

2
>

Assume plaintiff asserts a federal law claim to which D has a federal law defense

. What do we mean by exclusive federal subject matter jurisdiction? And what do we mean by

concurrent subject matter jurisdiction? -

. For litigants, what are the practical implications of guessing wrong about the existence of
federal subject matter jurisdiction?
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Diversity Jurisdiction

1. What is the complete diversity requirement and where does it come from? If Congress
wanted to allow the federal courts to hear a case with less than complete diversity, could it?

Example: Take a look at 28 U.S.C. §1332(d)(2) (enacted as the “Class Action Fairness Act”
in 2005). What is the statute’s diversity requirement? What constitutional provision
authorizes Congress to enact this statutory section?

2. Distinguish diversity jurisdiction and alienage jurisdiction by comparing the relevant
constitutional and statutory language.

U.S. Constitution: Article III, section 2

Diversity jurisdiction head “The judicial power shall extend to all cases, in law
‘ and equity, ... between citizens of different states. . .”
Alienage jurisdiction head “The judicial power shall extend to all cases, in law

and equity, ... between a state, or the citizens thereof,
and foreign states, citizens or subjects.”

Statutory grants of federal subject matter jurisdiction

Diversity jurisdiction “The district courts shall have original jurisdiction of
28 U.S.C. §1332(a)(1) all civil actions where the matter in controversy
exceeds the sum or value of $75,000, exclusive of
interest and costs, and is between— (1) citizens of

different States . ..”
Alienage jurisdiction “The district courts shall have original jurisdiction of
28 U.S.C. §1332(a)(2) all civil actions where the matter in controversy

exceeds the sum or value of $75,000, exclusive of
interest and costs, and is between—citizens of a state
and citizens or subject of a foreign state . . .”

3. Citizenship of individuals for subject matter jurisdiction is determined by domicile. What do
we mean by domicile?

A. Everyone has a domicile—and only has one.

B. Domicile refers to the place where you actually live and intend to stay. If that isn’t your
current residence, then it’s the last place in which you actually lived and intended to stay.
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4. To be a “citizen of a state” for purposes of Article Il and §1332(a), a natural person must:

A. be a citizen of the United States; and

B. be domiciled in a state in the United States (or a political subdivision, like the District of
Columbia or Puerto Rico).

Let’s try some ‘examples.
Comparing constitutional and statutory authority

Example 1: Paula is a U.S. citizen who has lived her entire life in Texas. She wants to bring a
lawsuit against David, a lifetime New Yorker (asserting claims only under New York law).
Can Paula bring her suit in a U.S. federal court? If so, under what head(s) of jurisdiction can
she gain entry for subject matter jurisdiction purposes?

Paula v. David
(TX) (NY)

.
L

NY state law claim
(e.g., for breach of contract or negligence)

Example 2: Paula (Texas) sues David (NY) and Donald (Texas) for breach of contract. What
is the exact reason that she cannot bring this suit in federal court?

Paula v. David

(TX) (NY)

.
>

(only state law claims)

Donald
(TX)
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Fraudulent Joinder

Example: P, from Texas, files suit in Texas state court against D1 (NY) and D2 (TX). As
we’ll study soon, one way that D1 could try to remove this case to federal court is by arguing
that D2 was fraudulently joined into the case. “Fraudulent joinder” doesn’t need to mean that
D1 has to prove P committed fraud in suing D2. It means that D1 must show that D2 is not a
proper party in the case.

Texas state court

P V. D1
(TX) (NY)
D2

(TX)

Comparing §1332(a)(1) and (a)(2)

Example 3: Paula is a Canadian citizen, who has lived her entire life in Montreal. She wants
to bring a lawsuit against David, a lifetime New Yorker (asserting claims only under New

 York law). Can Paula bring her suit in a U.S. federal court? If so, under what head(s) of
jurisdiction can he gain entry for subject matter jurisdiction purposes?

Paula v. David
(CAN) (NY)

2o
g

NY state law claim
(e.g., for breach of contract or negligence)

Example 4: Paula is a U.S. citizen who, until just a few years ago, spent her entire life in
Texas. However, in 2012 she moved to Canada where she began work at a new firm. She
bought a home in Canada and has lived there continuously since she arrived. In 2018, she
applied for and was granted permanent residency in Canada. In 2022, she wants to bring a
lawsuit against David who is a lifetime New Yorker (asserting only claims under New York
law). Can Paula bring her suit in a U.S. federal court?

Pau}a v. David
@)) (NY)

[
>

NY state law claim
(e.g., for breach of contract or negligence)
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Example 5: Paula is a U.S. citizen who, until just a few years ago, spent her entire life in
Texas. However, in 2012 she moved to Canada where she began work at a new firm. She
bought a home in Canada and has lived there continuously since she arrived. In 2018, she
applied for and was granted permanent residency in Canada. In 2022, she wants to bring a
lawsuit against David, who is from France (asserting only claims under New York law). Can
Paula bring her suit in a U.S. federal court?

Paula v. David

) (FR)

NY state law claim
(e.g., for breach of contract or negligence)

Example: Four people are involved in a car crash. Two of them sue the other two. Here’s
how it looks. Is there subject matter jurisdiction for this case to be in federal court?

Paula V. David
(England) (France)

Peter Veronica

(Texas) (New York)

b
»

State tort law claim

Example: P, from Texas, sues D, who is a French citizen who also has obtained permanent
resident status in the United States and is living in Texas.

Peter V. quid
(Texas) 7

»
>

State tort law claim
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Example: P is a Nigerian citizen who has obtained permanent resident status in the United
States and is living in Texas. P wants to sue D, a French citizen who also has obtained
permanent resident status in the United States and is living in New York. If the claim arises
under state law, can it be brought in federal court? If not, why not?

Peter V. David

@ o

.,

State tort law claim

Citizenship of corporations

Example: P, Inc. is incorporated in New York and has its principal place of business in
Texas. It sues D, Inc., which is incorporated in Delaware with its principal place of business
in New York. Assuming P has only a state law cause of action against D, can P bring its suit
in a federal court?

P, Inc. v. D, Inc

M ?

state law

Example: P, Inc. is incorporated in Texas and has its principal place of business in Houston,
Texas. It sues D, Inc., a Delaware company that has its headquarters in Connecticut, which is
also where its top three executives live and work. D’s main manufacturing plant is in
Pennsylvania, which is also the state in which it employs 95% of its workforce and where it
sells 80% of all its product. Assuming P has only a state law cause of action against D, can P
bring its suit in a federal court?

P, Inc. v. D, Inc

4] @)

v

state law
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[Related question: compare the task of identifying a corporation’s “principal place of
business” for subject matter jurisdiction purposes and the separate inquiry into whether a
corporation is subject to personal jurisdiction based on a general jurisdiction theory because
it has its principal place of business in the forum.]

Amount in Controversy

So far, we’ve been focused only on the diversity requirement. However, §1332(a) also has an
amount-in-controversy requirement.

A. Could Congress enact a statute that provides for subject matter jurisdiction based
on diversity but without imposing a minimum amount-in-controversy requirement?
If so, on what authority might Congress enact such a statute?

B. In evaluating whether the AIC requirement has been met, we do not look to what
the plaintiff ultimately recovers, as Mas v. Perry illustrates.

Example: If a plaintiff sues in federal court for more than $75,000, but ultimately recovers
less than $75,000, is the judgment subject to being set aside for lack of subject matter
jurisdiction?

Example: If a plaintiff sues in federal court for more than $75,000, but ultimately the jury
rules entirely in favor of the defendant, rendering a take nothing judgment for the plaintiff. Is
that judgment subject to being set aside for lack of subject matter jurisdiction?

C. In evaluating whether the AIC requirement has been met, the standard we use is
whether “it appear|s] to be a legal certainty that the claim is really for less than the
jurisdictional amount.” St. Paul Mercury Co. v. Red Cab Co., 303 U.S. 283 (1938).

Example: P (Texas) brings suit D (New York) in federal court alleging negligence under
Texas law and claiming she had suffered as a result of D’s negligence $20,000 in medical
expenses (compensatory damages) and is also entitled to $100,000 in punitive damages. D
moves to dismiss under Rule 12(b)(1) on the basis that under Texas law a plaintiff is not
entitled to recover punitive damages for ordinary negligence; only gross negligence will
support the recovery of punitive damages. How should the court rule?
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D. Aggregation for AIC
Example: If one P has multiple claims against the same D, you aggregate them together.
Texas state court

P v.. D
(Texas) (New York)

Claim #1 (breach of contract) for $50K

Claim #2 (negligence) for $30K

Example: If there are multiple parties, you do not aggregate the claims for AIC.

Texas state court

P V. D1
(Texas) (NY)
($50K) i
($30K)
D2
(NY)

Does not meet AIC requirement

Example: Texas state court

P1 V. D
(Texas) (New York)
($50K) ”
($30K)
P2
(Texas)

Does not meet AIC requirement

357



Example:

Texas state court
P V. D1

(Texas) (NY)

($100K)

($30K)

D2
(NY)

Claim against D1 does meet AIC requirement.
But what about claim against D2? No original jurisdiction under 1332, but supplemental
jurisdiction might allow it. stay tuned.
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489 F.2d 1396
United States Court of Appeals, Fifth Circuit.
Jean Paul MAS and Judy Mas, Plaintiffs-Appellees,
V. ~
Oliver H. PERRY, Defendant-Appellant.
No. 73-3008 Summary Calendar.”

I
Feb. 22, 1974, Rehearing and Rehearing En Banc Denied April 3, 1974.

Opinion
AINSWORTH, Circuit Judge:

This case presents questions pertaining to federal diversity jurisdiction under 28 U.S.C. §
1332, which, pursuant to article III, section II of the Constitution, provides for original
jurisdiction in federal district courts of all civil actions that are between, inter alia,
citizens of different States or citizens of a State and citizens of forelgn states and in which
the amount in controversy is more than $10,000.

Appellees Jean Paul Mas, a citizen of France, and Judy Mas were married at her home in
Jackson, Mississippi. Prior to their marriage, Mr. and Mrs. Mas were graduate assistants,
pursuing coursework as well as performing teaching duties, for approximately nine
months and one year, respectively, at Louisiana State University in Baton Rouge,
Louisiana. Shortly after their marriage, they returned to Baton Rouge to resume their
duties as graduate assistants at L.SU. They remained in Baton Rouge for approximately
two more years, after which they moved to Park Ridge, Illinois. At the time of the trial in
this case, it was their intention to return to Baton Rouge While Mr. Mas finished his

studies for the degree of Doctor of Philosophy. Mr. and Mrs. Mas were undecided as to
where they would reside after that.

Upon their return to Baton Rouge after their marriage, appellees rented an apartment
from appellant Oliver H. Perry, a citizen of Louisiana. This appeal arises from a final
judgment entered on a jury verdict awarding $5,000 to Mr. Mas and $15,000 to Mrs. Mas
for damages incurred by them as a result of the discovery that their bedroom and
bathroom contained ‘two-way’ mirrors and that they had been watched through them by
the appellant during three of the first four months of their marriage.

At the close of the appellees’ case at trial, appellant made an oral motion to dismiss for
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lack of jurisdiction.! The motion was denied by the district court. Before this Court,
appellant challenges the final judgment below solely on jurisdictional grounds,
contending that appellees failed to prove diversity of citizenship among the parties and -
that the requisite jurisdictional amount is lacking with respect to Mr. Mas. Finding no
merit to these contentions, we affirm. Under section 1332(a)(2), the federal judicial
power extends to the claim of Mr. Mas, a citizen of France, against the appellant, a
citizen of Louisiana. Since we conclude that Mrs. Mas is a citizen of Mississippi for

diversity purposes, the district court also properly had jurisdiction under section
1332(a)(1) of her claim.

4

It has long been the general rule that complete diversity of parties is required in order
that diversity jurisdiction obtain; that is, no party on one side may be a citizen of the same
State as any party on the other side. Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267, 2
L.Ed. 435 (1806). As is the case in other areas of federal jurisdiction, the diverse
citizenship among adverse parties must be present at the time the complaint is filed.
Jurisdiction is unaffected by subsequent changes in the citizenship of the parties. The
burden of pleading the diverse citizenship is upon the party invoking federal jurisdiction,

and if the diversity jurisdiction is properly challenged, that party also bears the burden of
proof. ‘

To be a citizen of a State within the meaning of section 1332, a natural person must be
both a citizen of the United States, , and a domiciliary of that State. For diversity
purposes, citizenship means domicile; mere residence in the State is not sufficient.

A person’s domicile is the place of ‘his true, fixed, and permanent home and principal
establishment, and to which he has the intention of returning whenever he is absent
therefrom . . ..” A change of domicile may be effected only by a combination of two
elements: (a) taking up residence in a different domicile with (b) the intention to remain

there. It is clear that at the time of her marriage, Mrs. Mas was a domiciliary of the State
of Mississippi.

Mrs. Mas’s Mississippi domicile was disturbed neither by her year in Louisiana prior to
her marriage nor as a result of the time she and her husband spent at LSU after their
marriage, since for both periods she was a graduate assistant at LSU. Though she testified
that after her marriage she had no intention of returning to her parents’ home in
Mississippi, Mrs. Mas did not effect a change of domicile since she and Mr. Mas were in
Louisiana only as students and lacked the requisite intention to remain there. Until she
acquires a new domicile, she remains a domiciliary, and thus a citizen, of Mississippi.
Appellant also contends that Mr. Mas’s claim should have been dismissed for failure to
establish the requisite jurisdictional amount for diversity cases of more than $10,000. In
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their complaint Mr. and Mrs. Mas alleged that they had each been damaged in the amount
of $100,000. As we have noted, Mr. Mas ultimately recovered $5,000.

It is well settled that the amount in controversy is determined by the amount claimed by
the plaintiff in good faith. Federal jurisdiction is not lost because a judgment of less than
the jurisdictional amount is awarded. That Mr. Mas recovered only $5,000 is, therefore,
not compelling. As the Supreme Court stated in St. Paul Mercury Indemnity Co. v. Red
Cab Co., 303 U.S. 283, 288-290, 58 S.Ct. 586, 599-591, 82 L..Ed. 845:

The sum claimed by the plaintiff controls if the claim is apparently made in good
faith. It must appear to a legal certainty that the claim is really for less than the
jurisdictional amount to justify dismissal. The inability of the plaintiff to recover
an amount adequate to give the court jurisdiction does not show his bad faith or
oust the jurisdiction . . . His good faith in choosing the federal forum is open to
challenge not only by resort to the face of his complaint, but by the facts disclosed
at trial, and if from either source it is clear that his claim never could have

amounted to the sum necessary to give jurisdiction there is no injustice in
dismissing the suit.

Having heard the evidence presented at the trial, the district court concluded that the
appellees properly met the requirements of section 1332 with respect to jurisdictional

amount. Upon examination of the record in this case, we are also safisfied that the
requisite amount was in controversy.

Thus the power of the federal district court to entertain the claims of appellees in this
case stands on two separate legs of diversity jurisdiction: a claim by an alien against a
State citizen; and an action between citizens of different States. We also note, however,
the propriety of having the federal district court entertain a spouse’s action against a
defendant, where the district court already has jurisdiction over a claim, arising from the
same transaction, by the other spouse against the same defendant. See ALI Study of the
Division of Jurisdiction Between State and Federal Courts, pt. I, at 9-10. (Official Draft
1965.) In the case before us, such a result is particularly desirable. The claims of Mr. and
Mrs. Mas arise from the same operative facts, and there was almost complete
interdependence between their claims with respect to the proof required and the issues
raised at trial. Thus, since the district court had jurisdiction of Mr. Mas’s action, sound

judicial administration militates strongly in favor of federal jurisdiction of Mrs. Mas’s
claim.

Affirmed.
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130 S.Ct. 1181
Supreme Court of the United States
The HERTZ CORP., Petitioner,
V.
Melinda FRIEND et al.
No. 08-1107

[

Argued Nov. 10, 2009.

| _
Decided Feb. 23, 2010.

BREYER, J., delivered the opinion for a unanimous Court.
Opinion
Justice BREYER delivered the opinion of the Court.

The federal diversity jurisdiction statute provides that “a corporation shall be deemed to
be a citizen of any State by which it has been incorporated and of the State where it has
(its principal place of business.” 28 U.S.C. § 1332(c)(1) (emphasis added). We seek here
to resolve different interpretations that the Circuits have given this phrase. In doing so,
we **1186 place primary weight upon the need for judicial administration of a
jurisdictional statute to remain as simple as possible. And we conclude that the phrase
“principal place of business” refers to the place where the corporation’s high level
officers direct, control, and coordinate the corporation’s activities. Lower federal courts
have often metaphorically *81 called that place the corporation’s “nerve center.” See,
e.g., Wisconsin Knife Works v. National Metal Crafters, 781 F.2d 1280, 1282 (C.A.7
1986); Scot Typewriter Co. v. Underwood Corp., 170 F.Supp. 862, 865 (S.D.N.Y.1959)

(Weinfeld, J.). We believe that the “nerve center” will typically be found at a
corporation’s headquarters.

I
In September 2007, respondents Melinda Friend and John Nhieu, two California citizens,
sued petitioner, the Hertz Corporation, in a California state court. They sought damages
for what they claimed were violations of California’s wage and hour laws. App. to Pet.

for Cert. 20a. And they requested relief on behalf of a potential class composed of
California citizens who had allegedly suffered similar harms.
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Hertz filed a notice seeking removal to a federal court. 28 U.S.C. §§ 1332(d)(2), 1453.
Hertz claimed that the plaintiffs and the defendant were citizens of different States. §§
1332(a)(1), (c)(1). Hence, the federal court possessed diversity-of-citizenship jurisdiction.
Friend and Nhieu, however, claimed that the Hertz Corporation was a California citizen,
like themselves, and that, hence, diversity jurisdiction was lacking.

To support its position, Hertz submitted a declaration by an employee relations manager
that sought to show that Hertz’s “principal place of business” was in New Jersey, not in
California. The declaration stated, among other things, that Hertz operated facilities in 44
States; and that California—which had about 12% of the Nation’s population, Pet. for
Cert. 8—accounted for 273 of Hertz’s 1,606 car rental locations; about 2,300 of its
11,230 full-time employees; about $811 million of its $4.371 billion in annual revenue;
and about 3.8 million of its approximately 21 million annual transactions, i.e., rentals.
The declaration also stated that the “leadership of Hertz and its domestic subsidiaries” is
located at Hertz’s “corporate headquarters” in Park Ridge, New Jersey; *82 that its “core
executive and administrative functions ... are carried out” there and “to a lesser extent” in
Oklahoma City, Oklahoma; and that its “major administrative operations ... are found” at
those two locations. App. to Pet. for Cert. 26a—30a.

The District Court of the Northern District of California accepted Hertz’s statement of the
facts as undisputed. But it concluded that, given those facts, Hertz was a citizen of
California. In reaching this conclusion, the court applied Ninth Circuit precedent, which
instructs courts to identify a corporation’s “principal place of business” by first
determining the amount of a corporation’s business activity State by State. If the amount
of activity is “significantly larger” or “substantially predominates” in one State, then that
State is the corporation’s “principal place of business.” If there is no such State, then the
“principal place of business” is the corporation’s “ ‘nerve center,’” ” i.e., the place where “
‘the majority of its executive and administrative functions are performed.” » Friend v.
Hertz, No. C-07-5222 MMC, 2008 WL 7071465 (N.D.Cal,, Jan. 15, 2008), p. 3

(hereinafter Order); Tosco Corp. v. Communities for a Better Environment, 236 F.3d 495,
500-502 (C.A.9 2001) (per curiam,).

Applying this test, the District Court found that the “plurality of each of the relevant
business activities” was in California, and that “the differential between the amount of
those activities” in California and the amount in “the next closest state” was “significant.”
Order 4. Hence, Hertz’s “principal place of business” was California, and diversity

jurisdiction was thus lacking. The District Court consequently remanded the case to the
state courts.

Hertz appealed the District Court’s remand order. 28 U.S.C. § 1453(c). The Ninth Circuit
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affirmed in a brief memorandum opinion. 297 Fed.Appx. 690 (2008). Hertz filed a
petition for certiorari. And, in light of differences among the Circuits in the application of
the test for corporate citizenship, we granted the writ. Compare ¥83 Tosco Corp., supra,
at 500-502, and Capitol Indemnity Corp. v. Russellville Steel Co., 367 F.3d 831, 836
(C.A.8 2004) (applying “total activity” test and looking at “all corporate activities™), with
Wisconsin Knife Works, supra, at 1282 (applying “nerve center” test).

T .

At the outset, we consider a jurisdictional objection. Respondents point out that the
statute permitting Hertz to appeal the District Court’s remand order to the Court of
Appeals, 28 U.S.C. § 1453(c), constitutes an exception to a more general jurisdictional
rule that remand orders are “not reviewable on appeal.” § 1447(d). They add that the
language of § 1453(c) refers only to “court[s] of appeals,” not to the Supreme Court. The
statute also says that if “a final judgment on the appeal” in a court of appeals “is not
issued before the end” of 60 days (with a possible 10-day extension), “the appeal shall be
denied.” And respondents draw from these statutory circumstances the conclusion that
Congress intended to permit review of a remand order only by a court of appeals, not by
the Supreme Court (at least not if, as here, this Court’s grant of certiorari comes after §
1453(c)’s time period has elapsed).

This argument, however, makes far too much of too little. We normally do not read
statutory silence as implicitly modifying or limiting Supreme Court jurisdiction that
another statute specifically grants. Felker v. Turpin, 518 U.S. 651, 660661, 116 S.Ct.
2333, 135 L.Ed.2d 827 (1996); Ex parte Yerger, 8 Wall. 85, 104-105, 19 L.Ed. 332
(1869). Here, another, pre-existing federal statute gives this Court jurisdiction to
“revie[w] ... [b]y writ of certiorari” cases that, like this case, are “in the courts of appeals”
when we grant the writ. 28 U.S.C. § 1254. This statutory jurisdictional grant replicates
similar grants that yet older statutes provided. See, e.g., § 1254, 62 Stat. 928; § 1, 43 Stat.
938-939 (amending § 240, 36 Stat. 1157); § 240, 36 Stat. 1157; Evarts Act, § 6, 26 Stat.
828. This history provides particularly strong reasons not to read § 1453(c)’s silence or
ambiguous *84 language as modifying or limiting our pre-existing jurisdiction.

We thus interpret § 1453(c)’s “60—day” requirement as simply requiring a court of
appeals to reach a decision within a specified time—not to deprive this Court of
subsequent jurisdiction to review the case. See Aetna Casualty & Surety Co. v. Flowers,
330 U.S. 464, 466-467, 67 S.Ct. 798, 91 L.Ed. 1024 (1947); Gay v. Ruff, 292 U.S. 25,
28-31, 54 S.Ct. 608, 78 L.Ed. 1099 (1934).
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I
We begin our “principal place of business” discussion with a brief review of relevant
history. The Constitution provides that the “judicial Power shall extend” to
“Controversies ... between Citizens of different States.” Art. III, § 2. This language,
however, does not automatically **1188 confer diversity jurisdiction upon the federal
courts. Rather, it authorizes Congress to do so and, in doing so, to determine the scope of
the federal courts’ jurisdiction within constitutional limits. Kline v. Burke Constr. Co.,

260 U.S. 226, 233-234, 43 S.Ct. 79, 67 L.Ed. 226 (1922); Mayor v. Cooper, 6 Wall. 247,
252, 18 L.Ed. 851 (1868).

Congress first authorized federal courts to exercise diversity jurisdiction in 1789 when, in
the First Judiciary Act, Congress granted federal courts authority to hear suits “between a
citizen of the State where the suit is brought, and a citizen of another State.” § 11, 1 Stat.
78. The statute said nothing about corporations. In 1809, Chief Justice Marshall, writing
for a unanimous Court, described a corporation as an “invisible, intangible, and artificial
being” which was “certainly not a citizen.” Bank of United States v. Deveaux, 5 Cranch
61, 86, 3 L.Ed. 38. But the Court held that a corporation could invoke the federal courts’
diversity jurisdiction based on a pleading that the corporation’s shareholders were all
citizens of a different State from the defendants, as “the term citizen ought to be
understood as it is used in the constitution, and as it is used in other laws. That is, to

describe the real *85 persons who come into court, in this case, under their corporate
name.” Id., at 91-92.

In Louisville, C. & C.R. Co. v. Letson, 2 How. 497, 11 L.Ed. 353 (1844), the Court
modified this initial approach. It held that a corporation was to be deemed an artificial
person of the State by which it had been created, and its citizenship for jurisdictional
purposes determined accordingly. /d., at 558-559. Ten years later, the Court in Marshall
v. Baltimore & Ohio R. Co., 16 How. 314, 14 L.Ed. 953 (1854), held that the reason a
corporation was a citizen of its State of incorporation was that, for the limited purpose of
determining corporate citizenship, courts could conclusively (and artificially) presume
that a corporation’s shareholders were citizens of the State of incorporation. Id, at
327-328. And it reaffirmed Letson. 16 How., at 325-326, 14 L.Ed. 953. Whatever the
rationale, the practical upshot was that, for diversity purposes, the federal courts
considered a corporation to be a citizen of the State of its incorporation. 13F C. Wright,

A. Miller, & E. Cooper, Federal Practice and Procedure § 3623, pp. 1-7 (3d ed. 2009)
(hereinafter Wright & Miller).

In 1928, this Court made clear that the “state of incorporation” rule was virtually
absolute. It held that a corporation closely identified with State A could proceed in a
federal court located in that State as long as the corporation had filed its incorporation
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papers in State B, perhaps a State where the corporation did no business at all. See Black
and White Taxicab & Transfer Co. v. Brown and Yellow Taxicab & Transfer Co., 276
U.S. 518, 522-525, 48 S.Ct. 404, 72 1L.Ed. 681 (refusing to question corporation’s
reincorporation motives and finding diversity jurisdiction). Subsequently, many in
Congress and those who testified before it pointed out that this interpretation was at odds
with diversity jurisdiction’s basic rationale, namely, opening the federal courts’ doors to
those who might otherwise suffer from local prejudice against out-of-state parties. See,
e.g., S.Rep. No. 530, 72d Cong., 1st Sess., 2, 4-7 (1932). Through its choice of the State
of incorporation, *86 a corporation could manipulate federal-court jurisdiction, for
example, opening the federal courts’ doors in a State where it conducted nearly all its
business by filing incorporation papers elsewhere. Id., at 4 (“Since the Supreme Court has
decided that a corporation is a citizen ... it has become a common practice for
corporations to be incorporated in one State while they do business in another. And there
is no doubt but that it often **1189 occurs simply for the purpose of being able to have
the advantage of choosing between two tribunals in case of litigation”). See also Hearings
on S. 937 et al. before a Subcommittee of the Senate Committee on the Judiciary, 72d
Cong., 1st Sess., 4-5 (1932) (Letter from Sen. George W. Norris to Atty. Gen. William
D. Mitchell (May 24, 1930)) (citing a “common practice for individuals to incorporate in
a foreign State simply for the purpose of taking litigation which may arise into the
Federal courts”). Although various legislative proposals to curtail the corporate use of
diversity jurisdiction were made, see, e.g., S. 937, S. 939, HR. 11508, 72d Cong., 1st
Sess. (1931-1932), none of these proposals were enacted into law.

At the same time as federal dockets increased in size, many judges began to believe those
dockets contained too many diversity cases. A committee of the Judicial Conference of
the United States studied the matter. See Reports of the Proceedings of the Regular
Annual Meeting and Special Meeting (Sept. 24-26 & Mar. 19-20, 1951), in H.R. Doc.
No. 365, 82d Cong., 2d Sess., 2627 (1952). And on March 12, 1951, that committee, the
Committee on Jurisdiction and Venue, issued a report (hereinafter Mar. Committee Rep.).

Among its observations, the committee found a general need “to prevent frauds and
abuses” with respect to jurisdiction. Id., at 14. The committee recommended against
eliminating diversity cases altogether. Id., at 28. Instead it recommended, along with
other proposals, a statutory amendment that would make a corporation a citizen both of
the State of its incorporation and any State from which it *87 received more than half of
its gross income. Id., at 14—15 (requiring corporation to show that “less than fifty per cent
of its gross income was derived from business transacted within the state where the
Federal court is held”). If, for example, a citizen of California sued (under state law in
state court) a corporation that received half or more of its gross income from California,
that corporation would not be able to remove the case to federal court, even if Delaware
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was its State of incorporation.

During the spring and summer of 1951, committee members circulated their report and
attended circuit conferences at which federal judges discussed the report’s
recommendations. Reflecting those criticisms, the committee filed a new report in
September, in which it revised its corporate citizenship recommendation. It now proposed
that “ ‘a corporation shall be deemed a citizen of the state of its original creation ... [and]
shall also be deemed a citizen of a state where it has its principal place of business.” ”
Judicial Conference of the United States, Report of the Committee on Jurisdiction and
Venue 4 (Sept. 24, 1951) (hereinafter Sept. Committee Rep.)—the source of the
present-day statutory language. See Hearings on H.R. 2516 et al. before Subcommittee
No. 3 of the House Committee on the Judiciary, 85th Cong., 1st Sess., 9 (1957)
(hereinafter House Hearings). The committee wrote that this new language would provide
a “simpler and more practical formula” than the “gross income” test. Sept. Committee

Rep. 2. It added that the language “ha[d] a precedent in the jurisdictional provisions of
the Bankruptcy Act.” Id., at 2-3.

In mid-1957, the committee presented its reports to the House of Representatives
Committee on the Judiciary. House Hearings 9-27; see also H.R. Rep. No. 1706, 85th
Cong., 2d Sess., 27-28 (1958) (hereinafier H.R. Rep. 1706) (reprinting Mar. and Sept.
Committee Reps.); S.Rep. No. 1830, 85th Cong., 2d Sess., 15-31 (1958) (hereinafter S.
Rep. 1830) (same). **1190 Judge Albert Maris, representing *88 Judge John Parker (who
had chaired the Judicial Conference Committee), discussed various proposals that the
Judicial Conference had made to restrict the scope of diversity jurisdiction. In respect to

the “principal place of business” proposal, he said that the relevant language “hajd] been
defined in the Bankruptcy Act.” House Hearings 37. He added:

“All of those problems have arisen in bankruptcy cases, and as I recall the cases—and I
wouldn’t want to be bound by this statement because I haven’t them before me—I think
the courts have generally taken the view that where a corporation’s interests are rather
widespread, the principal place of business is an actual rather than a theoretical or legal
one. It is the actual place where its business operations are coordinated, directed, and
carried out, which would ordinarily be the place where its officers carry on its
day-to-day business, where its accounts are kept, where its payments are made, and not

necessarily a State in which it may have a plant, if it is a big corporation, or something
of that sort.”

“But that has been pretty well worked out in the bankruptcy cases, and that law would

all be available, you see, to be applied here without having to go over it again from the
beginning.” Ibid.
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The House Committee reprinted the Judicial Conference Committee Reports along with
other reports and relevant testimony and circulated it to the general public “for the
purpose of inviting further suggestions and comments.” Id., at III. Subsequently, in 1958,
Congress both codified the courts’ traditional place of incorporation test and also enacted
into law a slightly modified version of the Conference Committee’s proposed “principal
place of business” language. A corporation was to “be deemed a citizen of any State by

which it has been incorporated and of the State where it has its principal place of
business.” § 2, 72 Stat. 415.

!

v

The phrase “principal place of business” has proved more difficult to apply than its
originators likely expected. Decisions under the Bankruptcy Act did not provide the firm
guidance for which Judge Maris had hoped because courts interpreting bankruptcy law
did not agree about how to determine a corporation’s “principal place of business.”
Compare Burdick v. Dillon, 144 F. 737, 738 (C.A.1 1906) (holding that a corporation’s
“principal office, rather than a factory, mill, or mine ... constitutes the ‘principal place of
business’ ), with Continental Coal Corp. v. Roszelle Bros., 242 F. 243, 247 (C.A.6
1917) (identifying the “principal place of business” as the location of mining activities,
rather than the “principal office”); see also Friedenthal, New Limitations on Federal
Jurisdiction, 11 Stan. L.Rev. 213, 223 (1959) (“The cases under the Bankruptcy Act
provide no rigid legal formula for the determination of the principal place of business™).

After Congress’ amendment, courts were similarly uncertain as to where to look to
determine a corporation’s “principal place of business” for diversity purposes. If a
corporation’s headquarters and executive offices were in the same State in which it did
most of its business, the test seemed straightforward. The “principal place of business”
was located in that State. See, e.g., Long v. Silver, 248 F.3d 309, 314-315 (C.A.4 2001),
Pinnacle Consultants, Ltd. v. Leucadia Nat. Corp., 101 F.3d 900, 906-907 (C.A.2 1996).

But suppose those corporate headquarters, including executive offices, are in one State,
while the corporation’s plants or other centers of business activity are located **1191 in
other States? In 1959, a distinguished federal district judge, Edward Weinfeld, relied on
the Second Circuit’s interpretation of the Bankruptcy Act to answer this question in part:

“Where a corporation is engaged in far-flung and varied activities which are carried on
in different states, *90 its principal place of business is the nerve center from which it
radiates out to its constituent parts and from which its officers direct, control and
coordinate all activities without regard to locale, in the furtherance of the corporate
objective. The test applied by our Court of Appeals, 1s that place where the corporation
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has an ‘office from which its business was directed and controlled’—the place where

‘all of its business was under the supreme direction and control of its officers.” ” Scot
Typewriter Co., 170 F.Supp., at 865.

Numerous Circuits have since followed this rule, applying the “nerve center” test for
corporations with “far-flung” business activities. See, e.g., Topp v. CompAir Inc., 8§14
F.2d 830, 834 (C.A.1 1987); see also 15 J. Moore et al., Moore’s Federal Practice §
102.54[2], p. 102-112.1 (3d ed. 2009) (hereinafter Moore’s).

Scot’s analysis, however, did not go far enough. For it did not answer what courts should
do when the operations of the corporation are not “far-flung” but rather limited to only a
few States. When faced with this question, various courts have focused more heavily on
where a corporation’s actual business activities are located. See, e.g., Diaz—Rodriguez v.
Pep Boys Corp., 410 F.3d 56, 60-61 (C.A.1 2005); R.G. Barry Corp. v. Mushroom

Makers, Inc., 612 F.2d 651, 656-657 (C.A.2 1979); see also 15 Moore’s § 102.54, at
102-112.1.

Perhaps because corporations come in many different forms, involve many different
kinds of business activities, and locate offices and plants for different reasons in different
ways in different regions, a general “business activities” approach has proved unusually
difficult to apply. Courts must decide which factors are more important than others: for
example, plant location, sales or servicing centers; transactions, payrolls, or revenue
generation. See, e.g., R.G. Barry Corp., supra, at 656-657 (place of sales and
advertisement, office, and full-time employees); *91 Diaz—Rodriguez, supra, at 61-62
(place of stores and inventory, employees, income, and sales).

The number of factors grew as courts explicitly combined aspects of the “nerve center”
and “business activity” tests to look to a corporation’s “total activities,” sometimes to try
to determine what treatises have described as the corporation’s “center of gravity.” See,
e.g., Gafford v. General Elec. Co., 997 F.2d 150, 162-163 (C.A.6 1993); Amoco
Rocmount Co. v. Anschutz Corp., 7T F.3d 909, 915 (C.A.10 1993); 13F Wright & Miller §
3625, at 100. A major treatise confirms this growing complexity, listing, Circuit by
Circuit, cases that highlight different factors or emphasize similar factors differently, and
reporting that the “federal courts of appeals have employed various tests”—tests which
“tend to overlap” and which are sometimes described in “language” that “is imprecise.”
15 Moore’s § 102.54[2], at 102-112. See also id., §§ 102.54[2], [13], at 102-112 to
102—122 (describing, in 14 pages, major tests as looking to the “nerve center,” “locus of
operations,” or “center of corporate activities”). Not surprisingly, different Circuits (and
sometimes different courts within a single Circuit) have applied these highly general
multifactor tests in different ways. Id., §§ 102.54[3]-[7], [11]-[13] (noting that the First
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Circuit “has never explained a basis for choosing between ‘the center of corporate
**1192 activity’ test and the ‘locus of operations’ test”; the Second Circuit uses a
“two-part test” similar to that of the Fifth, Ninth, and Eleventh Circuits involving an
initial determination as to whether “a corporation’s activities are centralized or
decentralized” followed by an application of either the “place of operations” or “nerve
center” test; the Third Circuit applies the “center of corporate activities” test searching
for the “headquarters of a corporation’s day-to-day activity”; the Fourth Circuit has
“endorsed neither [the ‘nerve center’ nor the “place of operations’] test to the exclusion of
the other”; the Tenth Circuit directs consideration of the “total activity of the company
considered as a whole”). See also *92 13F Wright & Miller § 3625 (describing, in 73
pages, the “nerve center,” “corporate activities,” and “total activity” tests as part of an

effort to locate the corporation’s “center of gravity,” while specifying different ways in
which different circuits apply these or other factors).

This complexity may reflect an unmediated judicial effort to apply the statutory phrase
“principal place of business” in light of the general purpose of diversity jurisdiction, i.e.,
an effort to find the State where a corporation is least likely to suffer out-of-state
prejudice when it is sued in a local court, Pease v. Peck, 18 How. 595, 599, 15 L.Ed. 518

(1856). But, if so, that task seems doomed to failure. After all, the relevant purposive
concern—yprejudice against an out-of-state party—will often depend upon factors that
courts cannot easily measure, for example, a corporation’s image, its history, and its
advertising, while the factors that courts can more easily measure, for example, its office
or plant location, its sales, its employment, or the nature of the goods or services it
supplies, will sometimes bear no more than a distant relation to the likelihood of
prejudice. At the same time, this approach is at war with administrative simplicity. And it

has failed to achieve a nationally uniform interpretation of federal law, an unfortunate
consequence in a federal legal system.

v
A

In an effort to find a single, more uniform interpretation of the statutory phrase, we have
reviewed the Courts of Appeals’ divergent and increasingly complex interpretations.
Having done so, we now return to, and expand, Judge Weinfeld’s approach, as applied in
the Seventh Circuit. See, e.g., Scot Typewriter Co., supra, at 865; Wisconsin Knife Works,
781 F.2d, at 1282. We conclude that “principal place of business” is best read as referring
to the place where a corporation’s officers direct, control, and coordinate the
corporation’s *93 activities. It is the place that Courts of Appeals have called the
corporation’s “nerve center.” And in practice it should normally be the place where the
corporation maintains its headquarters—provided that the headquarters is the actual
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center of direction, control, and coordination, i.e., the “nerve center,” and not simply an

office where the corporation holds its board meetings (for example, attended by directors
and officers who have traveled there for the occasion).

Three sets of considerations, taken together, convince us that this approach, while
imperfect, is superior to other possibilities. First, the statute’s language supports the
approach. The statute’s text deems a corporation a citizen of the “State where it has its
principal place of business.” 28 U.S.C. § 1332(c)(1). The word “place” is in the singular,
not the plural. The word “principal” requires us to pick out the “main, prominent” or
“leading” place. 12 Oxford English Dictionary 495 (2d ed. 1989) (def.(A)(I)(2)). Cf.
**1193 Commissioner v. Soliman, 506 U.S. 168, 174, 113 S.Ct. 701, 121 L.Ed.2d 634
(1993) (interpreting “principal place of business” for tax purposes to require an
assessment of “whether any one business location is the ‘most important, consequential,
or influential’ one). And the fact that the word “place” follows the words “State where”
means that the “place” is a place within a State. It is not the State itself.

A corporation’s “nerve center,” usually its main headquarters, is a single place. The
public often (though not always) considers it the corporation’s main place of business.
And it is a place within a State. By contrast, the application of a more general business
activities test has led some courts, as in the present case, to look, not at a particular place
within a State, but incorrectly at the State itself, measuring the total amount of business
activities that the corporation conducts there and determining whether they are
“significantly larger” than in the next-ranking State. 297 Fed.Appx., at 691.

This approach invites greater litigation and can lead to strange results, as the Ninth
Circuit has since recognized. Namely, if a “corporation may be deemed a citizen of
California on th[e] basis” of “activities [that] roughly reflect California’s larger
population ... nearly every national retailer—no matter how far flung its operations—will
be deemed a citizen of California for diversity purposes.” Davis v. HSBC Bank Nev., N.
A., 557 F.3d 1026, 1029-1030 (2009). But why award or decline diversity jurisdiction on

the basis of a State’s population, whether measured directly, indirectly (say
proportionately), or with modifications?

Second, administrative simplicity is a major virtue in a jurisdictional statute. Sisson v.
Ruby, 497 U.S. 358, 375, 110 S.Ct. 2892, 111 L.Ed.2d 292 (1990) (SCALIA, 1.,
concurring in judgment) (eschewing “the sort of vague boundary that is to be avoided in
the area of subject-matter jurisdiction wherever possible”). Complex jurisdictional tests
complicate a case, eating up time and money as the parties litigate, not the merits of their
claims, but which court is the right court to decide those claims. Cf. Navarro Savings
Assn. v. Lee, 446 U.S. 458, 464, n. 13, 100 S.Ct. 1779, 64 L.Ed.2d 425 (1980). Complex
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tests produce appeals and reversals, encourage gamesmanship, and, again, diminish the
likelihood that results and settlements will reflect a claim’s legal and factual merits.
Judicial resources too are at stake. Courts have an independent obligation to determine
whether subject-matter jurisdiction exists, even when no party challenges it. Arbaugh v. ¥
& H Corp., 546 U.S. 500, 514, 126 S.Ct. 1235, 163 L.Ed.2d 1097 (2006) (citing Ruhrgas
AG v. Marathon Oil Co., 526 U.S. 574, 583, 119 S.Ct. 1563, 143 L.Ed.2d 760 (1999)).
So courts benefit from straightforward rules under which they can readily assure
themselves of their power to hear a case. Arbaugh, supra, at 514, 126 S.Ct. 1235.

Simple jurisdictional rules also promote greater predictability. Predictability is valuable
to corporations making business and investment decisions. Cf. First Nat. City Bank v.
Banco Para El Comercio Exterior de Cuba, 462 U.S. 611, 621, 103 S.Ct. 2591, 77
L.Ed.2d 46 (1983) (recognizing the “need for certainty and predictability *95 of result
while generally protecting the justified expectations of parties with interests in the

corporation”). Predictability also benefits plaintiffs deciding whether to file suit in a state
or federal court.

A “nerve center” approach, which ordinarily equates that “center” with a corporation’s
headquarters, is simple to apply comparatively speaking. The metaphor of a corporate
“pbrain,” while not precise, suggests a single location. By contrast, a corporation’s general
business activities **1194 more often lack a single principal place where they take place.
That 1s to say, the corporation may have several plants, many sales locations, and
employees located in many different places. If so, it will not be as easy to determine
which of these different business locales is the “principal” or most important “place.”

Third, the statute’s legislative history, for those who accept it, offers a simplicity-related
interpretive benchmark. The Judicial Conference provided an initial version of its
proposal that suggested a numerical test. A corporation would be deemed a citizen of the
State that accounted for more than half of its gross income. Mar. Committee Rep. 14-15;
see supra, at 1189. The Conference changed its mind in light of criticism that such a test
would prove too complex and impractical to apply. Sept. Committee Rep. 2; see also
H.R. Rep. 1706, at 28; S. Rep. 1830, at 31. That history suggests that the words
“principal place of business” should be interpreted to be no more complex than the initial

“half of gross income” test. A “nerve center” test offers such a possibility. A general
business activities test does not.

B
- We recognize that there may be no perfect test that satisfies all administrative and
purposive criteria. We recognize as well that, under the “nerve center” test we adopt
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today, there will be hard cases. For example, in this era of telecommuting, some
corporations may divide their command *96 and coordinating functions among officers
who work at several different locations, perhaps communicating over the Internet. That
said, our test nonetheless points courts in a single direction, toward the center of overall
direction, control, and coordination. Courts do not have to try to weigh corporate
functions, assets, or revenues different in kind, one from the other. Our approach

provides a sensible test that is relatively easier to apply, not a test that will, in all
instances, automatically generate a result.

We also recognize that the use of a “nerve center” test may in some cases produce results
that seem to cut against the basic rationale for 28 U.S.C. § 1332, see supra, at 1188. For
example, if the bulk of a company’s business activities visible to the public take place in
New Jersey, while its top officers direct those activities just across the river in New York,
the “principal place of business” is New York. One could argue that members of the
public in New Jersey would be /Jess likely to be prejudiced against the corporation than
persons in New York—yet the corporation will still be entitled to remove a New Jersey
state case to federal court. And note too that the same corporation would be unable to

remove a New York state case to federal court, despite the New York public’s presumed
prejudice against the corporation.

We understand that such seeming anomalies will arise. However, in view of the necessity
of having a clearer rule, we must accept them. Accepting occasionally counterintuitive
results is the price the legal system must pay to avoid overly complex jurisdictional
administration while producing the benefits that accompany a more uniform legal system.

The burden of persuasion for establishing diversity jurisdiction, of course, remains on
the party asserting it. Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 377,
114 S.Ct. 1673, 128 L.Ed.2d 391 (1994); McNutt v. General Motors Acceptance Corp.,
298 U.S. 178, 189, 56 S.Ct. 780, 80 L.Ed. 1135 (1936); see also 13E Wright & Miller §
3602.1, at 119. When challenged on allegations of jurisdictional facts, the parties must
support **1195 their allegations by competent *97 proof. McNutt, supra, at 189, 56 S.Ct.
780; 15 Moore’s § 102.14, at 102-32 to 102-32.1. And when faced with such a
challenge, we reject suggestions such as, for example, the one made by petitioner that the
mere filing of a form like the Securities and Exchange Commission’s Form 10-K listing
a corporation’s “principal executive offices” would, without more, be sufficient proof to
establish a corporation’s “nerve center.” See, e.g., SEC Form 10-K, online at
http://www.sec.gov/about/forms/form10-k.pdf (as visited Feb. 19, 2010, and available in
Clerk of Court’s case file). Cf. Dimmitt & Owens Financial, Inc. v. United States, 78’1
F.2d 1186, 1190-1192 (C.A.7 1986) (distinguishing “principal executive office” in the
tax lien context, see 26 U.S.C. § 6323(f)(2), from “principal place of business” under 28
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U.S.C. § 1332(c)). Such possibilities would readily permit jurisdictional manipulation,
thereby subverting a major reason for the insertion of the “principal place of business”
language in the diversity statute. Indeed, if the record reveals attempts at
manipulation—for example, that the alleged “nerve center” is nothing more than a mail
drop box, a bare office with a computer, or the location of an annual executive
retreat—the courts should instead take as the “nerve center” the place of actual direction,
control, and coordination, in the absence of such manipulation.

VI
Petitioner’s unchallenged declaration suggests that Hertz’s center of direction, control,
and coordination, its “nerve center,” and its corporate headquarters are one and the same,
and they are located in New Jersey, not in California. Because respondents should have a
fair opportunity to litigate their case in light of our holding, however, we vacate the Ninth

Circuit’s judgment and remand the case for further proceedings consistent with this
opinion.

It is so ordered.
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