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SUPREME COURT OF THE UNITED STATES

No. 11865

DATMLER AG, PETITIONER v. BARBARA
BAUMANET AL,

OS WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

1_Jauuam 14, 2014]

JUSTICE GINSBURG delivered the opinion of the Court,

I

In 2004, plaintiffs (respondents here) filed suit in the

United States District Court for the Novthern District of

~ California, alleging that MB Argentina collaborated with

Argentinian state security forces to kidnap, detain, tor-

ture, and kill plaintiffs and their relatives during the

military dictatorship in place there from 1976 through
1983, a period known as Argentina's “Dirty War.” Based
on those allegations, plaintiffs asserted claims wnder the -
Alien Tort Statute, 28 U, 8. C. §1850, and the Torture
Victirn Protection Act of 1981, 106 Stat. 73, note fllowing
28 U. 8, C. §1350, as well as elaims for wrongful death and
intentional infliction of emotional distress under the laws
of California and Argentina, The incidents recounted in

7 the camaplaint tenfer on MB Argenting's plant in Gonzalez
Catan, Argentina; no part of MB Argentina’s alleged col-
laboration with Argentinian authorities took place in Cali-
fornia or anywhere else in the United States.

Plaintiffs’ operative complaint names only one corporate
defendant: Daimler, the patitioner here, Plaintiffs seek to
hold Daimler vicariously liable for MB Argentina's alleged -
malfeasancs, Daimlsr is = German Aklengesellschuft
(public stock company) that manufattures Mercedes-Benz
vehicles in Qermany and has ils headquarters in
Stuttgart. At times relevant to this case, MB Argentina
was @ subsidiary wholly owned by Daimler's predecessor
in interest.

Daimler moved to dismiss the action for want of personal
jurisdiction, Opposing the motion, plaintiffs submitted
declaratinns and exhibits purporting to demonstrate the
presence of Dalbmler itself in California. Alternatively.
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plaintiffs maintained that jurisdiction over Daimler could
be founded on the Californin contacts of MBUSA, a die-
tinet corporate entity that, secording to plaintiffs, should
be treated ns Daimler’s agent for jurisdictional purposes.

MBUSA, an Jindirect subsidiary of Daimler, is a’Dela-.
ware “limited liability corporation.y MBUSA serves s
Daimler's exclusive importer and distributor in the United
States, purchasing Mercedes-Benz automobiles from
Daimler in Germany, then importing thoss vehicles, and
ultimately distributing them to independent dealerships
located throughout the Natmn Althcugh MBUSA's prin-.
mpaL place of business. is.1n.. New Jersey, MBUSA has
multxple {}ahforma~hased faeﬂxties, including a regional
officé in Costd Mesa, a Vehicle Preparation Center in
Carsdy, dnd a Classic Center i Irvine. According to the
record developed below, MBUSA: is the largest supplier of
luxufy vehicles to the California market” In particular,
“over 10% of all sales of new vehicles int the United States
take place in California, and MBUSA's California sales
account for 2.4% of Daimler's worldwide sales.

The relationship between Daimler-and MBUSA is delin-
eated in a General Distributor Agreement, which sets
forth :':'a'quiremants for MBUSA’s distribution of Mercedes-
Benz vehicles in the United States. That agreement
established MBUSA as an “independent contratiolr]”
that ‘buyls] and eellfs] [vehicles] ... as an mdepemlenl:
business for [its] own Heodunt” App 1794, The agrée-
ment “ddes not make [MBUSA]...a genezal or special
agent, partner, joint venturer or employee of
DATMLERCHRYSLER or any Damlerﬁhrysler Group
Company”; MBUSA *ha[s] no authority to make binding
chligations for or act on behalf of DATMLERCHRYSLER
or any DaimlerChrysler Group Company™ Ibid,

AL kiﬁmé ralevant to this suit, N$USA was wholly ownad by Daimler.
Chrysler North Ameriea Holding Corporation, & Daimler subadiazy,
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~ After dllowing jurisdietiodal - discovery on plaintiffs’
ageney sllegations, the District Cowrt granted Daimler’s
motion io dismiss, Daimler's own affiliations with Cali-
fornia, the court first determined, were insuffieient €o
support the exercise of all-purpose jurisdiction over the
corporation. Bauman v. DaimlerChrysler AG, No. G-04~
00194 BMW (ND Cal, Nav, 22, 2005), App. to Pet. for
Cert. 111a~112a, 20056 WL 8157472, *5~*10, Neuxt, the
gourt declined to abiribute MBUSA's California contacts to
Daimler on an agency theory, concluding that plaintiffs
failed to demonstrate that MBUSA acted as Daimler's
agent. Id, at 117a, 133a, 2006 WL 31567472, *12, *19;
Bouman v, DaimlerChrysler AG, No. C-04-00184 BMW
(ND Cal, Feb, 12, 2007), App. to Pet. for Cert. 83a-85a,
2007 W1, 486389, *2. '

The Ninth Circuit at first affivmed the District Court's
judgment. Addressing solely the guestion of agency, the
Court of Appeals held that plaintiffs had not shown the

—exigtenceof an agerncy relationship of the kind-that mizht
warrant attribution of MBUSA’s contacts to Dabmler.
Baumarn v. DaimlerChrysler Corp., 579 F. 3d 1088, 1098~
1097 (2009). Judge Reinhardt dissented. In his view, the
agency test was satisfied and considerations of “reazon-
ablenead’ did not bar the exercize of jurisdiction. Id., at
1098-1108. Granting plaintiffs’ petition for rehearing, the
panel withdrew its initial opinion and replaced it with one
authored by Judge Reinhardt, which elaborated on reason-
ing he initially expressad in dissent. Bauman v. Daimler-
Chrysler Corp., 644 F, 3d 909 (CAS 2011).

Daimler petitioned for rehearing and rehearing en bane,
urging that the exercise of personal jurisdiction over
Daimler could not be reconeiled with this Court's decision
in Goodyear Dunlap Tires Operations, 5. A. v. Brown, 564
U.8. ._(2011). Over the dissent of eight judges, the
Ninth Circuit denied Dalmler's petition. BSee Bauman v.
DaimlerChrysler Corp,, 676 F, 8d 774 (2011} (O'Scannlain,
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Jd,, dissenting from denial of rehearing en bang).

We granted certiorari to decide whather, consistent with
the Due Process Clause of the Fourteanth Amendment,
Daimler is amenable to suit in California courts for claims
involving ooly foreigm plaintiffs and conduct m,culrmv
entirely abroad. 569 U 5. .. {‘?’013)

11

Federal courts ordinarily follow state law in determin-
ing:the bounds. of their jurisdiction over persans. See Fed.
Rule. Civ. Proc. 4(k)(1)(A) (service of proceas is effective tn
establish personal jurisdiction over a defendant "who is
subject to the jurisdiction of a court of general jurisdiction
in the state where the district court is located”).  Undar
California's long-arm statute, Gahfcrma state courts may
exercise personal jurisdiction.“on any basis not incon-
sistent with the Conatitution of this state or of the United
Stdtes." --Cal. Giv. Prnc Code Ann. §410.10 (West ‘3‘004)
Cafifornia's long-arm statute allawa the exercise of per-
sonal jurisdiction to the full extent permmsxble under the
U. 8. Consfitution. We therefore inquire whether the
Ninth Circuit’s holding comports with the Limits xmpoaed
by federal dug process. See, e.g., Burger Ixmb C’orp v,
Rud emcz,é:l U. 8, 482, 464 (1985). :

Internulwnal Shoe dlstmgulshe& between, on the one
" hand, exercises of specific jurisdiction, as just described,
‘and on the other, situations where a foreign corporation's
scontinnous corporate operations within a state [are] so
substantial and of such a nature as to justify suit against
it on causes of action arising from dealings entirely dis-
tinet from those activities” 826 U. S, st 318, Asws have
since explained, “[a] court may assert general jurisdiction
over foreign (sister-state or foreign-country) corporations
tg hear any and all claims against them when their afilia-
tions with the State are so ‘continuous and systematic’ as
to render them essenmaﬁy at home in the forum Stata”
Geodyear, 564 U.5,, at __ {skip op., at 2); see id., at ___
{slip op at'?}, Helacoptems, 4661, S, at 414, n. 95
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Most recéntly, in Goodyear, we answered the question:
*Ave foreign subsidiaries of & United States parent corpo-
ration amenabla to sult in state court on clalms unrelated
to any activity of the subsidiariza in the forum State?” 664
U. 8., at ___ (slip op, at 1). That cass arose frem a bus
acmdent outside Parls that killed two boys from North
Carolina. The boys' parents brought a wrongiul-death suit
tn North Carclina stats court alleging thab the bus's tire
‘wag defectively manufacturad, The complaint named as
.tefondants notanly. Tha, Bondyear, Tire and Bubber Com- |

pan:f;(Gcn&year}, an Ohio corporation, but also Goodyear's
’I’uﬂﬂshi French; and Luxembourgian subsidiaries, Those
“foreten subazdmnes, which manufactured tires for aals in
Europe and Asia, lackad any affilistion with North Caro-
ling, A emsll pemantage of tires manufactured by the
fareign suhsidiaxies wera distributed in North Carolina,
however, and on that ground, the North Caroling Court of
Appeals held ths subsidiaries amenable to the general
Jjurisdiction of North Carolina coucts.

We raversed, observing that the North Camhna court’s
anelysizs “elided ths essential difference between case-
specific and all-purpose (general) jurisdiction” JFd, at .
(slip op., at 10} Althaugh the placement of a pmduct into
the stream of commerce “may bolster an affiiation ger-
mane, to specific jurisdiction,” ws explained, such contacts
“do not warrant a determination that, based on those ties,
the forum has generol jurisdiction over & defendant.” JId.,
at ___ (slip op, at 10-11). As Inlernationol Shoe itsslf
teaches, & corporation's iEentinneusgactivity.ofsome sorts

within & state 1s not enough to support the den emEnd that
the_corporation be amenable to sunits unrelat&i@ that
aﬁi‘nt}m 826 U. 8., at 318, Because Goodyear's foreign
subsidiaries were “in no sense at home in Noxth Carolina,”
we held, those subsidiaries could not be tequired to submit
ta the general jurisdiction of that State's covris. 84U 8.,
— (alip op., at 13). See also J. Melntyre Machinary,
,L:d v. Nigastro, 564’ U.S (‘3011) (GINSBURG, d.,
dxssentmg) (shp op., &t 7) {noting unanimous agresment
that & foreign manufacturer, which engaged an independ-
gnt 1I, 8.-based distributor to eell s machines throughout
the Untted States, could not be exposed to all-purpose
juria&mtmn in New Jersey evurts based on those contacts),
As is evident from Perking, Heh&?}pzemm and Guodyear,
general and specific jurisdiction have followed markedly
diffsrent trajectories post-Inlernationa! Shoe. Specific
jurisdiction has heen cut loose from Pennoyer's sway, but

we have declined to siretch, general furisdiction beyond
limits traditionally reccgmzed B As this Court has increas-
ingly trained on the “relatfonship ametg the defendant,
the forum, and the htlgatmn, Shaffer, 433 1, 8., at 204,
i.e, specific juriadiction, ¥ general Jurmdmtmn has come

to occupy & less dominant place in the contemporary
gcheme, !t
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B

Even if we were to assume that MBUSA is at home in
California, and further to agssume MBUSA's contacts are
imputable to Daimler, there would still be no basis to
subject Daimler to general jurisdiction in California, for
Daimler's slim contacts with the State hardly renderit at
home there.!8 ’

Goodyear mada clear that only s Timited set of affilia-
tions with & forum will render a defendant amenable to
all-purpose jurisdiction there. “For an individual, the
paradigm forum for the exercise of general jurisdiction is
the individual's domicile; for & corporation, it is an equiva-
lent place, one in which the corporation is fairly regarded
as at home.” 564 U. 8, at ___ (slip op., at 7) (citing Bril-
mayer et al., A General Look 2t General Jurisdiction, 56
Texas L. Rev. 721, 728 (1988)). With respect to & corpara-

¥Ry addressing this point, JUSTICE SQTOMAYOR asserts, we have
strayed from the guestion on which we granted certiorari to decide an
issue not argued below. Post, gt B-6. That assertion is doubly Jawed.
Tirst, the question on which we granted rartiovax, as statzd in Dam.
ler's petition, is “whether it violates due process for a court to exernse
genersl parsonal jurisdiction over a foreigm torporation based solely on
the fact that an indirect eorporate subsidiary parforms serviees on
behalf of the defendont in the forum State” Pet, for Cert. §. That
guestion fairly eneompasses an inguiry inte whether, in Yight of Oood-
yoor, Daimler ean be considered st home in California based on
MBLISA's in-state actlvities, Ses also this Cowrt’s Rule 14.142) (a
party's statsment of the gueation presemted “is deemed fo comprise
every subsidiary guesticn fairly included therein™). Mareaver, both in
the Ninth Cireudt, see, eg,, Brief for Pederation of German Industries
etal. as Amici Curiae in No, 07-15386 (CAS), p. 3, and in this Court,
see, £.£, U.B. Briel 13-18; Briel for Chamber of Commeres of United
Statas of Amerzica et al. as Amiei Curice 8-23; Brief for Lea Brimayer
as Amica Curioe 10~12, omie in support of Datmler homed in on the
insufficlency of Daimler’s California contacts for genmeral jurisdiction
purposss. In short, and in light of our pathmarking opinien in Good.
year, we perteive mo unfairness in deciding today thes Celifornis g not
an all-purposs forum for clatms against Dalmlar,
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tiom, the place of incorporation and primeipal place of
business are “paradiglm] ... baases for general jurisdic.
tion.” Id., ak 786. Bee alsoe Twitchell, 101 Harv. L. Rev,, at
633, Those affiliations have the virtue of being unigue—
that is, each ordinarily indicates only one place—as well
ag easily ascertainable, CL Heriz Corp. v. Friend, 559
U. 8. 77, 84 (2010) (“Bimple jurisdictional rules ... pro-
mote greater predictability). These bases afford plain-
tiffs recourse to at least one clear and certain forum in
which a corporate defendant may be sued on any and all
claims, .
Goodyear did not hold that a corporation may be subject
to general jurisdiction only in a forum where it is incor-
porated or has its principal place of business; it simply
typed those places paradigm all-.purpose forums. Plaintiffs
would have us look beyond the exemplar hases Goodyear
identified, and approve the exercige of general jurisdiction
_in every State in which g corporation "engages in a sub-

stantial, continuous, and systematic course of business,”
Brief for Bespondents 16~17, and nn. 7-8. That formula-
tion, we hold, is unacceptably grasping.

As poted, see supra, at 7-8, the words “cantinuous and
systematic” were used in Infernational Shoe to describe
instances in which the exercise of specific jurisdiction
would be appropriate. See 328 U. 8., at 317 (jurisdiction
can be asserted where a corporation’s in-state activities
are not only “continuous and systematic, but alse give rise
to the liabilities sued on”)."? Turning to all-purpose juris-
diction, in contrast, International Shoe speaks of “instances
in which the continuous corporate operations within a
state [are] so substantial and of such a nature as to justify

¥ International Bhoe also recognized, as nated rbovs, see supro, at 7-5,
that “some single or ccoasional acts of the corporste agent in a state
«++ becauze of thelr nature and quality and the circumstances of thelr
commission, may be desmed aufficiant to render the corporation Hable
tosuit.” 326U, 8., at 318,
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guit ... on couses of action arising from dealings en-
tirely disktine! from those aclivities.,” Id., at 818 (emphasis
afded). See also Twitchell, Why We Keep Doing Business
With Doing-Business Jurisdiction, 2001 U. Chi. Legal
Forum 171, 184 (International Shee “is clearly not saying
that dispute-blind jurisdiction exists whenever ‘continuous
and systematic® contacts are foudd”).® Accordingly, the
inquiry under Coodyear is not whether a forelgn corpora-
tion's in-forum contacts ean be said to be in some sénse
“ontinuous and systematic” it is whether that corpora-
tion's “affliations with the State are so ‘continuous and
systematic’ as to render [it] esse;nt‘lally at home in the
forum State.” 564 U. 8, at___ (slip ap., at 2).1°

Here, peither Daimler nor MBUSA is incorporated in
[ S—

"W do pot foreclose the poésihih’ty that in an exceptional case, see,

e.g., Perbins, described supm, at 10~12, and n, 8, 2 corporauen's opers -
tions i a forum other than its formal place of incorporation or prineipnl
place of business may be so substantis! and of such a nature s to
render the corperation at home in that State, But this cose presents no
oceasion to explore that question, becanse Dalmder’s netivities in
Cahfornia plainly do not approach that level, It is one thing to hold a
vorporation agswerable for operations in the forum State, see infra, at
23, quie another to expdse it to suit on claims having no connection
whataver to the forum State. ,
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California, nor does either entity have its principal place
of business there, If Daimler's California activities suf-
ficed to sllow adjudication of this Argentina-rooted case in
California, the same global reach would presumably be
availahle in every other State in which MBUSA's sales are
sizable., Such exorbitant exersises of allpurpese jhurisdic-
tion would scarcely permit ouf-of-state defendants “to
structure their primary conduet with some minimum
assurance as ko where that conduet will and will not rep-
der them liable o suit” Burger King Corp., 471 U. 5., at
472 (internal quotation marks omitted).

1t was therefore error for the Ninth Cireuit to conclude
that Daimler, even with MBUSA’s contacts attributed to
it, was at home in California, and hence subject to suit
there on claims by foreign plaintiffs having nothing to do
with anything that oceurred or had its principal impact in
California.®

7Ty clarily in Light of JUATICE SOTUMAYIR'S opinton concurring in the
Judgmeny, the peneral jurisdiction inguiry doee not *fuculs) solely on the
magnirude of the defendant’s in-atate contaets” Posl, at 8. CGeheral
jurisdivtion ipatead callz for an appraisal of @ corporation's achvites 1n
their entirety, nothonwide and worldwide. A corporation that operales
1t many places can scarcely be deemed el home in all of them. Othex-
wise, “at home” would be synonymous with "doing bLusiness’ tasts
framed bhsfore specifie jurisdiction svelved in the United States. Sce
von Wehren & Travtman 1142-1144. Nothing in Jnternahional Shor
and lts progeny suggests that "s particuler quantum of local metivivy”
should give a State authority over a “far larger quantuwm of . | . getiviry”
having no connection to any in-state activity. Fedsr, supra, ar 604.

JUsTirE SOTOMAYOR would reach the same result, but for & differem .
reason., Rather than eoncluding that Daimler i3 not at home in Cah-
fornia, JUSTICE SOTOMAYOR would hold that the exercise of general
jurisdietion over Daimler would be unreszonable " the vmque eccum-
staness of this ease.” FPos!, at I, Inother words, she favors a resolution
fit for this day and case only, True, a multipronged reasonableness
check was articulated in Aschi, 480 U, S., at 113114, but nat as a frae.
floatng test. lastead, the check was to be essayed when specific
jurisdiction is nt issue, See nlso Burger Ring Corp. v. Rudzewiez, 471
. 8 482, {76478 (1088). Firat, o court is to determing whether the
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G

Finally, the transnational eontext of this dispute bears
attenition, The Court of Appeals emphasized, as suppost-
ive of the exercise of peuneral jurisdiction, plaintiffs’ asser-
tion of claims under the Alien Tort Statute (ATS), 28
U, 8. C. §1850, and the Torture Vistim Protection Act of
1991 (TVPA), 106 Stat. 73, note following 28 U.8.C, -
§1350, Sees 644 F, 84, at 927 (“American federal courts, be
they in Californiz or any other state, have a strong inter-
est in adjudicating and redressing international human
rights abuses."). Recent decisions of this Court, however,
have rendeved plaintiffs’ ATS and TVPA claims infirm
See Kiobel v. Royal Dulch Pelrolewn Ca,, 589 U8, __,
. (2018) (slip op., at 14) {presumption against estra-
territorial applicationn controls claims under the ATS);
Mohamad v. Palestinion Authority, 566 U.S. __, ___ {2012)

connection between the forum and the episade-in-suit could justily the
exercise of gpeeific juriadiction. Then, 1o & second step, the vourt is to
cansider several additional factors te assess the reasanableness of
entertaining the case, When a corporalion is genuinely at home in the
forum State, however, any second-step inquiry would be superfuous,

JUSTICE SOTOMAYOR feurs that oux holding will “lead to greatsr un-

redmtahﬂxty by radically e-e,pamdmg the seope of mnsdscmnal ths-

caovery.' Fosl, at 14, Bat it In hord o see why much in the way of
diseovery wnuld be nesded to determine where 8 orporation 15 8L home,
JUSTICE SOTOMAYOR's proposa] to import Asahi’s “ressonableness” check
into the general jurisdiction determination, on the other hand, would
indsed compound the jurisdictioaal inquiry, The reasonableness factors
identified in Asahi include “the burden on the defendant,” “the mterests
of the forum State” “the plaintif's intersst in obsaining relief,” "the
interseate judicial system's intersst in obtaining the most effcent
resolution of dontyoversies,” "the shared intarsst of the several States in
furthering Fundamental substantive secial policies and, in the inter.
national context, "the procedural and sabstantive policies of other
nations whoses interests are affected by the asserilon of juriadiction.”
480 U, 8., at 113-116 (some internal quotation marks omitted). Impos-
ing such a checklst in cases of genereﬂ jurisdiction would hardly
promote the efficlent disposition of ap issue that should be resalved
expeditiously at the cutset of Ltigation,
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(slip-op., at 1)-(only natural persons are subject ta liability -
under the TVPA).

The Ninth Circult, moveover, paid litile heed to the risks
to internationa] comity its expansive view of general juvis-
diction posed. Other nations do not share the uninhibited
approach to personal jurisdiction advanced by the Court of
Appeals in this case. In the European Union, for example,
4 covporation may penerally be sued in the pation in which
it is “domiciled," a term defined to refer only to the loca-
tion of the corporation's “statutory seat,” “central admin-
istration,” or “principal place of business” TFuropean
Parliament and Council Reg. 12152012, Arts. 4(1), and
63(1), 2012 0. J, (L. 851) 7, 18. Bee also id., Art. T(5), 2012
0. d. 7 {as to “a dispute arising out of the operalions of a
braneh, agency or other establishnient,” a corporation may
be sued “in the courts for the place where the branch,
agency or other establishment is situated’ (emphasis
added)), The Solicitor General informs us, in this regard,

that "foreign governments' objections to some domestic
courts’ expansive views of general jurisdiction have in the
past impeded negotiations of intevnational agreements on
the reciprocal recognition and enforcement of judgments.”
U, 5. Brief 2 (citing Juenger, The American Law of Cen-
eral Jursdiction, 2001 U. Chi, Legal Forum 141, 161~
162). See also U. B, Brief 2 (expressing concern that
nnpredictable applications of genaral jurisdiction hased on
activities of U.S8.based subsidiaries could discourage
foreign investors); Brief for Respondents 35 (acknowledg-
ing that "doing business" basis for general jurisdiction has
led to “international friction”). Considerations of interna-
tional rapport thus reinforce our determination that sub-
jeeting Daimler to the general jurisdiction of courts in
California would not sccord with the “fair play and sub-
stantial justice” due process demands. Inlernational Shoe,
326 U. 8, at 818 {quoting Millihen v. Meyer, 311 U, B, 457,
463 (1940)).
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471 U8, 462 {1985)

BURGER KING CORP,
VI
RUDZEWICZ

Ng. B3-2097,

Suprama Court of United States.

Argued January 8, 1985
_ Declded May 20, 1885
AF‘PEAL FROM THE UNITED STATES COURT OF ﬁPPEALS FOR THE ELEVENTH CIRCUIT

~453 Joel 8. Perwin argued the cause and filed briefs for appellant,
Thomas H. Oshmie ergued the cause énd filad a brief for appaliea
JUST%CE BRENNAN cla tvarad the opinfon afthe Gout.

The Stata of Flodda's img«arm statute extends jurdsdiction to "l8jny person, whather ar ol a citizen or rasident of this
state *who, Infer alla, "[bJreachies] a conlract in this state by falling to pedorm acts required by the contract o be
perfarmed In this state” so long as the cause of action 464 arises from the alleged contractual breach, Fla. Stat. §

48,193 (1)(g) (Supp, 1984), The United States District Cout for the Southern District of Florida, sitting in diverslty,

valied on this provision In exerdsing personal jurisdiction over a Michigan resfdent who aliegedly had breached a
franchise zgreement with a Florida corporation by fallng to make required payments In Florida, The question
presented Is whelher ihis exerdse of long-arm jurisdiction offended "raditional conteplion(s] of fair play and
substantial justics” embadied In the Due Process Clause of the Fourteenth Amendment, miematmnal Shoe Ca v
Washinglon, 326 U, S. 310, 320 (1948). '

A

Hurger King Carporation s a Flarlda corporation whose principal offices are In Miaml, itls one of the world's largest
restaui:an{ organizations, with over 3,000 outlets In the 50 Stales, the Commenweslth of Puerta Rleo, and 8 loraign
nations, Burger King condusts approximately 80% of its business through a franchise operation thal the company
styles the "Burger King System” — "a comprehensive restaurant format and operating system for the sale of uniform
and quality food prodiucts.” App. 48,1 Burger King Neenses its franchisees fo use its Irademarks and service marks for
a perlod of 20 years and leases stendardizad restaurant facililies o them for the same term, In addition, franchiseas
acquire 8 varsty of proprietary Information concerning the "standards, specificalions; procedures and meathods for
operaiing “435 a Burger King Res{aumnp“ {d, alB2. Tt;gy also recelve market research gnd ,ad_vszlising assistance,
ongoing lraining in restaurant management® and accqbntmg, cust-control, and nventory-tonlrol guidance. By
perrnitting franchiseas to tap inté Burger King's established national reputation and ta benefit from proven procedures
for dispensing slandardized fare this system enablas them to gelnto the rasiaurant basmess with significantly lowered
barriers to entry Bl

tn exchange for these benefts, franchisees pay Burger King an Initial $40,000 franchise fee and commit themselves to
payment of monthiy royalties, advertising and sales prpmotinn fees, and rent computad in part from manthly gross
sales. Franchisess alsa sgree bo submit to the national organization's exacting regulation of virtually every concelvable
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aspact of thelr nperai‘mzf'&s,[‘iI Burger King imposes these standards end undertakes #s rfgld regulation aut of canviction
that "[ulnfformity of service, appearanca, and guality of product is essential {0 the preservation of the Burger King
tmage and the benefits aceruing therefrom to bath Franchisee and Franchisor.” Id,, st 31,

Burger King oversees its franchise system through a wo-liered adminislrative struelure. The governing contracls *436
provide that the Jranchise relationship is established in Miami and govemed by Florida faw, and call for payment of all
required fess and forwarding of all relevant noticas to the Miami headquartars B! The Miami headquarters sats policy
and works directly with its franchisees In attempting fo resalve ragjor prablems. See nn. 7,9, Infra, Day-to-day

monitoring of franchisges, however, Is conducled through a nstwork of 10 district offices which In tum report to the
Miami headquarters.

The instant ltigation grows out of Burger King's termination of one of its franchisees, and is aplly described by the
franchisee as "a divorce proceeding amang commercial partners.” § Record 4, The appellee John Rudzewicz, a
Michigan diizen and resident, (s the senlor pariner In a Delrolt accaunting firm. In 1978, he was approached by Brian
MacShara, the san of a business acquaintance, who suggested thél they jointly apply to Burger King for s franchiss In

~the Detrolt area. MacShara proposed to serve as the manager of the restaurant if Rudzewicz would put up the

investmen capital; in exchange, the twa would evenly share the profits, Believing that MacShara's idea offered
attractive Investrment and tax-deferal opportuniiies, Rudzewlcz sgreed to the vanlure. 8 id., at 438-438, 444, 480,

Rudzewlez and MacShara Jointly spplied for a franchise fo Burger King's Birmingharm, Michigan, diskict office in the
autumn of 1878, Thelr application was fonvarded to Burger King’s Mlami headquarters, which entered Inta a
preliminary agreement with them in February 1878, Durlng the ensuing four months It was agreed that Rudzawicz and
MacSharawould szsume oparallon of an existing facility In Drayton Plaing, Michigan. MacShara attended the
prescribed management courses i Miam! durlng this peried, see n. 2, suprs, and the franchisees purchasad $165,000
worth of restaurant equipment from Burger King's Davmor Industies division in *467 Miami. Even before the final
agreemenis were signad, however, the parlles began t disagree over ste-development fees, bullding design,

489

camputation of monthly rent, and whather the franchisees would be able to assign their llablities to a corporation they
had formed & During these dispules Rudzewicz and MacShara nagoliated both with the Birmingham district office and
with the Miami headquarters.2 With some misgivings, Rudzewicz and MacShara finally oblained imiled concessions
fram the Miami headquarters,® signed the final agreements, and commenced operations in June 1979, By signing the

final agresments, Rudzewlcz obligated himself persanally to payments exceeding $1 milllon over the 20-year franchise
relationship.

*468 Tha Draylon Plains Tacility apparently enjoyed steady business during the summer of 1978, bul patronage
declined after a recession began later thal year. Rudzewicz and MacShara saon fell far behind in their monthly
payments to Miami, Headquariers sent nolices of defaull, and an extended period of negoliations began among the
franchisees, the Birmingham district office, and the: Mlami headquarters, After several Burger King officlals in Miamt
had engaged In pralanged but ultimately unsuccessful negotialions with the franchisees by maif and by telephone,&
headquarters terminated the franchise and ordered Rudzewicz and MacShara to vacaie the premises. They refused
and continued to accupy and operate the fadility as a Burger King restaurant,

B

Burger King carmmenced the instant action in the United States Disirict Gourt for the Southern District of Flofida in May
1584, invoking that court's diversity jurisdiction pursuant to 28 U. 8. C. § 1332(s) and s original jurisdiction over
federal rademark disputes pursuant to § 1338(2). 12 Burger King alleged that Rudzewicz and MacShara had breached
thaeir franchise obligations "within [the jurisdicion of] this district cour® by falling to make the required paymenits "at
plaintiffs place of business In Miaml, Dade County, Florda,” | 6, App. 121, and also charged that thay were tortiousty
infrnging *469 s trademarks and sarvice marks through thelr continued, unautharized aperation as @ Burger King
reataurant, 1 38-53, App. 130-135, Burger King sought damages, Injunctive relief, and costs and altomey's fees.
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Rudzewicz and MacShara entered special appearances and arquad, infor alia, thal because they were Michigan
regidenls and bacause Burger King's clalm did not "arise™ within the Bouthern Disticl of Fleride, the Distriet Counl
lacked personal jursdiclion over them, The District Court denled thelr motlons after 2 hearing, helding that, pursuanita
Flofida's tang-arm stalule, “a nor-resident Burger King franchisse Is subjedt o tha persona! Jursdiction of (his Courtin
actions arlsing out of its ranchise agreements.” /d,, at 138, Rudzewicz and MacShara then filed an answer and &
coumerclaim sesking damages Tor allegad violations by Burger King of Michlgan's Franchise Investment Law, Mich.
Comp. Laws § 445.1501 el seq. (1979).

After a 3-day bench trial, the court again concluded that it had “jurisdiclion over the subject matter and the parties ta
this cause. App. 169. Finding that Rudzewlez and MacShara had breached their franchise agreements with Burger
King and had infﬁnged Burger King's trademarks and service marks, the vourt entered judgment sgainst them, jointly
and severally, for $228,875 In contract damages The court also arderad them "to Immedialely close Burger King
Restaurant Number 775 from continued operation or lo immedialely give the keys and pogssesslon of said restaurant o
Burger King Corporation,” i, at 163, found that they had falled to prove any of tha required elamants of thelr
counterclaim, and awarded costs and atiomey's fees lo Burger King. -

Rudzewicz sppealed to the Court of Appeals for the Eleventh Clrcuit B0 A divided pane! of that Circuil reversed the
*470 Judgment, concluding that the Dislrct Courf could nol propery exercise personal jurisdiction over Rudzewicz
pursuant to Fla, Stat, § 48.183(1)(g) (Supp. 1984) because "lhe croumstances of the Drayton Plains fanchise and the
negotialions which led 1o it left Rudzawlez bersfl of reasonable notice and financially unprepaséd for the prospect of
franchise litigalion in Floida." Burger King Corm. v. MacShars, 724 F. 2d 1505, 1513 [1984), Accardingly, the panel
majarity concluded that *[flursdiction under these circumstances would offend the fundamental faimess which Is the

tauchstone of due process,” 1hid,

Burger King appesled the Eleventh Clrcull's judgment to this Court pursuant o 28U, 8. C, § 12542}, and we _
postporied probable jurisdiction. 469 U, 8. 814 (1884), Because it is unclear whether the Eleventh Clreult actually hetd
that Fla, Slal. § 48.183(1){g} (Supp, 1984) fself s uncanstitufional as applied to.the cisumatances of this case, we
conclude that jurisdiction by appeal does nel properdy lle and therefore dismiss the appeal M2 Treating the judsdictional
471 statement as a peliion for & wil of cerliorari, sea 28 1. 8. C, § 2108, we grant the petition and now revarsa

Il

A

The Due Process Clause protects an Individuar's liberty Intersst in not belng subjed to the binding judgmenis of 5 -4g
forum with which he has astablishgd no meaningfl "contacis, Hes, or relations.” inlemaifonal Shoe Co. v. Washinglon,

325 U. 8., at 31819 By requidng that individuals have 'fair warning that a paricular activity may subjeet fthem] ta the
jurisdiction of & foreign soveralgn,” Shafferv. Heltner, 433 U, §. 186, 218 (1977) (STEVENS. J.. concurring In
judgmeant), the Due Process Clauss "gives a degree of prediclabliity to the legal system that allows potentlal
defendants to structure thelr primary canduct with some minlmum assurance as 1o where that conduct will and wilt not
render harn jfiable fo sult,” Wodd-Wide Volkswagen C v. Woodso U. 5, 288, 297 (1080}

Whare a forum seeks 10 assed sgectiic jurisdictian over an out-of-stale defendant who has nol consentad to suit there,
Ll this "fair warning® requiremert fs satisfied If the defendant has "purposefully directed” his activities sl residents of
the foe:um, Keslon v. Hustler Magazing, Ine., 463 U. 8. 770, 774 (1884}, and the liligation resulls from alleged njuriss
that "arisa oul of or relate to” those activities, Helfcogl jonales de a8 A v, Hall 466 1. 8 408 414
*473 {1984} I3 Thus "[tihe forum State does not exceed its powers under the Due Process Clause If 1 asserts
persanal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectalion that
they will be purchased by consumers in the forum State" and thosa praducts subsequentfy Injure forum cansumers
dd-Wide Volkswagen v, Whoodson, sunrs, gl 297-288, Similarly, a publisher who distributes magazines ina
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distant Stale may faify be held accountabls In that forum for damages resulting thera from an allegedly defamatary
story. Keglon v, Husller Magszine. Ing. supra; see slso Caldarv. Jones 4681, § 783 {1884} (sult aganst authar and
editon). And with respect to Interstate contractual obligallons, we have emphastzed thal parles who "reach eut bayond
ona state and creats continulng refatlonships and obligationa with citizens of another slate” are subjact to regulation
and sanctions In the other Blats for tha consequences of thelr acdlivities. Travelers Health Asen. v, Virginla, 339 U. 8
643, 847 {1850). See alsa MeGes v. Intemalional L ife Insurance Gg, 355 4. §, 220, 220-223 (1057),

We have noted several reasons why a forum leghimately may exerclse personal jurisdiclion over a nonresident who
*purposefully diracts” his activities loward forum residents. A Btate generally has a *manifest interest® in providing is
resldents with a convenient forum for redressing injuries inflicted by ouk-of-state aclors. Id, al 223; see also Kastony,
Hustler Magazine, Ing,, suprs, at 778, Moraover, wheraindividuals "purposefully derive beneft” from thelr intersiate
activities, Rulko v. Callfornia Sunerfor Courd 474 436 11, 8. B4, 86 (1878, it may well be unfalr to allow them to
escapa having to account In other States far consequences that arise proximately from such activities; the Due
Process Clause may not readily be wielded as a teritodal shield to avold interstale obligatlons that have bean
voluntarily assumed. And bacause "madern transportation and communications have mada it much less burdensome
for a parly sued ta defend himself in a Btate where he engages In econamic activity," it usually will not-ba unfairto

subject him ta the burdens of litigaling In ancthet forum for disputes ralating to such activity. MeGee v. Intemational
ife Insurance G r: 23, ‘

‘Notwiihslanding‘ these conslderalions, Ihe constitutional touchstone remains whether the defendant purposefully

established "minimum contacts™ In the forum Stale. intemational $hae Co. v. Washinglon, sypra. al 318. Although it
has baen argued that foreseeabliily of causing Infury In another State should be sufficient {o establish such cantacts

there when palicy consideratlens so require, " the Court has canglstently hiald that this kind of foreseeability is not s

“sufficient benchmark” for exercising personal juriadiction. Wide Valk v. Woodson, 444 U t
85 Instead;"the foresseabllity thatis-eritieallo-dua process analysls s that the defendant's conduct and

cannection with the forurmn State are such that he should reasonably anticipate being haled into court there " Id., at 207
in defining when itIs that a potential defendant should ‘reasonably anticipate” out-of-state fiigatian, the Coud
fraquantly has drawn from the reasoning of Hagson v, Denckla, 357 11, . 235, 253 (1988)

"The unilateral activity of those who clalm some relalionship with 2 nonresident defendant cannot
salisfy the requirement of conlact with the forum Slate. The application *475 of that rule wilf vary with
the quality and nature of the defendant's activity, but it is essential in sach case that thare be some act

by which tha defendant purpossfully avalls itself of the privilege of conducting scliviiles within the forum
State, thus invoking the benefits and protections of its faws.®

This "purposeful avallment” requirement ensures that a deferidant will not be haled Into 3 jurisdiction salely as & result
of *random," "foriuitous,” or "altenuated" contacts, Keelon v, Husler Magazine, Ine. 4654). 8., al 774;

Volkswagen Corp, v. Woadsan, suprg, &t 289, or of the "unilateral activity of anathar parly or & third person,”
Hellcoplers Naclonsles da Calombia, 8. A, v. Hall, supra, at 417.14 Junsdxcﬁon is proper, however, whare {he
contacts proximataly resull from actlons by the defendent himself that creata a "substantial connection” with lhe forum
State. MeGee v, Infemational Life Insurance Co,, supra, at 223; see also Kulka v, Cafiforia Superior Ccurt supra, al
94, n. 79 Thus where the defendant "defiberately” has *476 engaged In significant aciivites within a State, Keeton v.
Huystlar Megazine. Inc.. supra, gt 781, or has created "cantinuing obfigations” between himself and residents of the
forurn, Iravelors Health Assn. v. Virginia, 339 U. S, 51 648, he mamfes!ty has avalled himsell of the privilege of
conducting business Inere, and because his activitiss-are shielded by- Mths Barafitsand prafections” of the forum's laws
it is presumptively nol unreasonable lo require him to submit o the burdens of fligation in that forum as well 5

Judsdiction in these creumstances may not be avaided merely because the defendant did nol physically enter the
farum State. Although territorial prasence frequently will enhance a potential defendant's affiiiation with a Btate and
reinforce the reasonable foreseeability of sufl there, itis an inescapable fact of modern commerdial ife thal a
substantial amount of business is ransacted solely by mail and wire communications acrass state lines, thus cbviating
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the need for physical presence within a Stata In which business 1s conducted, So long 8s a commercial aclars efforts
are "purposelufly directed" toward residents of another State, we have consistently refected the nation that an absence
of physical contacts can defeat personal jurlsdiction thete, Keelon v, Hustler Magezins, Ine, subra, st 774-775; see
alsa Calderv, Jongs, 485 L, 8. 4l 788-790; MeBes v, Inlemalional LI Insurance Co. 3550.8,8a1222.223, Cf,
‘Hogpeslon Canping Co. v, Culfen, 318 U, 8, 313, 317 (1043), ’

Onca it hasbean dacided that a defendant purpdsemliy' established minimum contacts within the forum State, thesa
contacls may be tonsidered in light of ather factars tc: daterm[ne whether lhe asserlion of personal juﬁsd fction wmuld
cormgort wilh “fair play and subsiantial Justice,” al Shoa fo. o, 326 U, 8, 0 Thus 477
courts in "approprlate casals]" may evaluate “the burden ari the dafandani,“ "the farum State's nterasi n adjudicating
the disputa” "lhe plaintii's interest In oblaining convenlent end effective raliel," "the Injerstate judicial system's interest
in ohialring the mas! afﬁcfent rasolution of confroversies” and the "sharsd inlerest of he several Btates in fudhering
fundamental substantive social pollcles.” World-Wids Volkswagen Corm. v. Woodson, 444 U, 8., 51292, These
conslderations somelimes serve o establish tha reasonablenass of jursdiclion upon a lesser showing of minimum
gontacta than would otherwise ba required. See, e. g, Keefon v. Hustler Magazine, Inc. suora. at 780; Caldery
Jonas, suom, gt 188-788; MeGee v, Infemalional Lifs Insyrance Co., supra, 8t 223-224, On the other hand, where
defendant who purpossfully has directed his activities at forumn residents seeks ta defeal jurisdiction, he must present
a compe ling c::ase that the prasence ofsame olher ccns%derat ons would rander ;urisdm}on unreasonable. Most suich
considerations usualy may ba accommodated thmugh means shor ofﬁndmg jUf!SdiChGn uncnnst\mﬁonal For
example, tha polantial clash of the forum's [aw with the "fundamantal substantive socl Ipmn jes" of anothet Slate rmay

he acuommadatad thrcsugh applicatiorn of the forun’s chcicaof»law rules b ' Similarly, @ defendant tlalming substantial

A inconvarience may seek a change of venye. 120l Neverthigless, minimum requirements inherent in the concepl of *falr

play and substanlial *478 justice” may defeat the reasanableness of jurisdiction even fthe defendant has purposefully
engaged In forum aclivities. World-Wide Volkswagen Gar. v, Woedsan, supra, a1 202 see also Restalernent
(Second) of Conflict of Laws §§ 36-37 {1871). As we previously have noted, jurisdictional rules may not be employed
int such a way as o make fitigation “so gravely difficult and inconvenisni” that a pary unfairly is at & "savere

disadvantage" In comparison to hia opponent. The Brérnen v, Zapata Off-Shore Co., 407 U. § 1, 18 11972) (re forum-
salection provisions); MoGee v, Intemnational Life Insurance Go., supra, at 223-224

B

(1

Applying thesa princlplas to the case athand, we belleve there is substantial record evidence supporting the Distnct
Courts condusion that the asserfion of personal ;urisdic!ion over Rudzewlez In Florida for the alieged breach of his
franchise agraement did nat offend dus process. At {ha oulsel, we note & continued division amang lower cours

- respecting whether and to what extent a contract can consmute a"conlact’ for purposes of due pmce.ss analysis & ¢

the guestionIs whether an Individual's confract with an cut-of-state perly alone can aulomalically estabiish sufficient
milnimum contacts in tha other parly's hame forum, we belleve the answer clearly Is thatit cannot. The Court tong age

rejecled the notion that parsonal jurlsdiction might tum on "mechanicai“ tests, Intemational Shoe Co. v, Washinglon

1 319, or on "conceptualistic . , . theartes of lhe placs of contracting or of parformance,” Ho ton Cannin
Co, v. Gullen, *479.318 U, §., 8t 118, Instead, we have emphasized the need for a “highly realistic" approsich that
recognizes hat a "cantract” is "ordinarily but an intermeddiate step senving to tie up priorbusiness nsgotiations with
future consaquences which themselves ars the real oblect of ihe buslness transaciion." Id., al 318-317 1t1s these
factors — prar negof fiatlons and contemplated future congequences, @ along with the tems of the contract and the
parties' aclual course of dealing —that must be avaluated In determining whether the defendant purposefuﬁy
establishad minimurm contacts within the forum.
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In this case, no physicat ies to Florida can be attribuled to Rudzewicz other than MacShara's brief ralning course In

Miami®¥ Rudzewicz did not malntain offices in Flarida and, for &l that appears fram the record, has naver even visited
there, Yet this franchise dlspute grew directly out of "a conlract which had & substantfal connection with that Siate.®
Mg Gee v, Intemational Life Insurance Go., 856 U, &, at 223 (emphasis added). Eschawing the aption of operating an
independent local enterpriss, Rudzewicz dalinerataly "reachiad] out bayond" Michigan and negotiated with a Florida
480 corparation for the purchase of a long-term franchisa and *480 tha manifold benefits that would derve from affiliation
with a nationwide arganization. Travalers Health Assn v, Virginla, 338 1), 8. at 847, Upon approval, he enterad inlo a
carefully sffiitiurad 20-y88T rélalloAghip that efvigloned cantiniing and wide-teaching cantacts with Burgsr Kingin
Flodda. inlight of Rudzewlez' voluritary acceptance of tha long-term and exacting regulation of his business from
Burger King's Miami headquarters, the "quality and nature” of hls relationship to the company In Flodda cen in no
senss be viewed as ‘random,” "foriuitous,” or "attenuated * Hansen v, Denckla, 357 U, 8. st 253; Keslon v. Hustler
Magazine Ine. AB5 1. 8., st 774; Wodd-Wide Volkswagen Com. v. Woodsan, 444 1), §,, 81299, Rudzewic?’ refusal to
make the contraciually required payments in Miami, and Hs continued use of Burger King's fradernarks and
_confidential buslness Information after his termination, caused foresesabls injuries to the corporation in Florida. For
these reasons it was, at the very least, presumptively raasonable for Rudzewlez to be called to account there for such
injuries,

The Courlof Appeals cancluded, however, that In fight of ihe supavision emanating from Burger King's district office In
Birmingham, Rudzewlcz reasanably believed that “the Michigan office: was for all intents and purpasas the
embadiment of Burger King™ and that he therefore had ne "reason (o anticipate a Burger King sult oulside of
Michigan." 724 F, 2d. 8t 1511, See also post, 8t 488489 (STEVENS, 1., dissenting). This raasoning overlooks
substantlal record evidence Indicating that Rudzewlcz most cedalnly knew that he was affiiating himself with an
snterprise based primarily in Florida. The contract documents themselvas emphasize that Burger King's opecations are
conducted and supenised from the Miami headquariers, that all relevant nolices and payments must be sent there,
——————gnd that the-agreements weremade-In-end-enforced from-Miami-See-n-&r-supre- Mereoverthe parles-actualesurse————
481  of dealing repeatediy confirmed that dedslonmaking authority was vested Inthe Miami headquarters “481 and that the
district office served largely as an intermediata link belween the headquarters and the franchisees, When prablems
aross ovey bullding design, site-development fees, rent computation, and the defaulled payments, Rudzewiez and
MacShara learned thal the Michigan office was powerless lo resolve thelr disputes and could only channe! thelr
cormurications to Miami. Throughaout these disputes, the Miam! headquarters snd the Michigan franchisess carfed
on a continuous course of direct communications by mail and by telephone, and it was the Miaml headquarters that
made the key negotiating decisions gut of which the Instant itigation arose, See nn. 7, 8, supra.

Mareover, we believe the Coul of Appesls gave Insufficlent welght lo provisions in the varlous franchise documents
praviding that all disputes would ba gavemned by Flotida faw. The franchise agresment, for example, staled:

“This Agreement shall become valid whén executed and accepted by BKC at Miami, Florida; It shall be
deemad mads and enterad into [n the Btate of Florlda and shall be govemed and construed under 2nd
in sccordance with thelaws of the State of Florida. Tha cholee of law designation does not require that
all sulls concerning this Agreement be filed in Florida.” App. 72.

Ses glsan. 5, supra. The Court of Appeals rzasonad that chuice-ofJaw provisions are imelevant to the question of
personal urisdiction, relying on Hanson v, Denckia for the proposition that *ihe center of gravity for cheies-of-Jaw
purposes doas nat necessarily canfer the sovereign prerogative to assen judsdiction.” 724 F. 2d, at 16111512 n. 10,
citing 357 U, 8.. 81 254, This reasoning mispercelves the import of the quoted prapastiian. The Courl in Hanson and
subsequent cases has emphasized that choles-of-law analysis — which focusess on all elements of a fransaction, and
not simply o the defendant’s conduct — is distinct from minimum-contracts jurisdictional analysis — which focusas at
482 the threshold *482 solely on the defendanl's purposeful connection to the forum 2 Nothing In aur cases, howaver,
suggests thal a choice-of-law provision should be ignored in considering whether a defendant has “purposefully
invoked the benefits and protectlons of a State’s laws” for jurisdictional purposes, Although such a provision standing
alone would be insuffident to confar jurisdiction, we bellevs that, when combined with the 20-year Interds pendent
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refalionship Rudzewlcz established with Burger King's Miaml headquarters, It relnforced his defiberate affiliation with
the farumn State and the reascnable foreseeability of pogsible fitigation there, As Judge Johnson arguad in hs dissent
helow, Rudzawlez "purposefully avalled himsell of the benefits end protections of Flodda's laws" hy entering Into

contracts expressly providing that those laws wauld govem franchise disputes, 724 F. 24, al 1513.8%

(2)

Nor has Rudzewicz pointed to other factarsthat can be sald persuasively lo outwelgh lhe considerations discussed
ahova and to establish the unconstitutionalily of Florlda’s assartion of jurisdiction. We sannot conclude that Florida had
no “leghimate interestin holding [Rudzewicz] answerabls ~483 on a clalm ralated (0 the conlacts he had established
in that Stale. Kesfon v, ler Magaz] c. A5 U S 78: sas also McGee v, Inlamational Life Insurangs Co.,
355 U, 8., at 223 (nollng that Stale frequently will have & “manifest Interest In providing effective means of redress for
i rfe.*sidénts").iggl Morgover, although Rudzewicz has argued at some length that Michigan's Franchise Investment
Law, Mich, Comp. Laws § 445.1501 el seq. {1978), govems many aspects of this franchise relationship, he has not
demanstrated how Michigan's acknowledged interast might possibly render jurlsdiction In Flovda uncorstitulional. Jzs}
Finally, the Court of Appeals' asserion that the Flarida litigation "severely impaired [Rudzewicz] ahility to call Michigan
witnessas who might be essantial to his defensa and countarclaim,” 724 F. 2d, at 1512:1543, Is wholly without support
in the record 22 And even to the extent that itis inconverient *484 for = pariy who hias minimum conlacts with a forum
to fitigate thers, such qutderatmﬂs maost frequently can be accomimodated through s change of venue. Seen. 20,
supra, Although the Court has suggested that inconvenience may al some point become so substantial as to achieve
constitutional magritude, MeGes v. Inlematior gl Life Insurance Co.. supra, 3t 223, this Is not such & case.

The Court of Appeals also concluded, however, that the parties’ dealings involved "a characteristic disparity of
bargaining power” snd "elements of surpriss,” and thal Rudzewicz "lacked falr notice® of the potential far litigation n
Florida because the cantractual provisions suggesting fo the contrary were merely "nollerplate declarations in a
lengthy printed contract.” 724 F. 2d, a1 1511-1512, and . 10. See also pos!, al 488-490 (STEVENS, J., dissenting)
Rudzewicz presanted many of these arguments to the District Court, contending that Burger King was guilty of
misrepresentation, fraud, and duress; that i gave Insufficient nolice in its dealings with hirm; and that the contract was
ane of adheston, 8ea 4 Record 887-681. After a 3-day bench trlal, the District Court found thal Burger King had made
no roisrepesentations, that Rudzawicz snd MacShara "were and are sxperisnced and saphisticated businessmen,
and that "at no lime” did they “acll] under economic duress or disadvaniage imposad by” Burger King. App. 157-188,
Ree also 7 Record 648-849, Federal Rule of Givil Procedure 52(a) requires that "[iindings of fac) shatl not be set aside
unless clearly aronmous,” and netther Rudzewicz nor ihe Count of Appeals has polnted fo record evidencs that would
supperl a "definlle and firm conviction” that the District Court's findings are mistaken. United States v. United States

‘Gyosum Go, 33310, 8, 384, 305 (1848}, See also *485 Andersonv. Bessemer Clly, 47041, 5. 884, 87 -576(1985),

Ta the contrary, Rudzewlcz was reprasentsd by counsel throughout these complex ansaclions and, as Judge
Johnson chserved in dissent below, was himsalt an experienced accountant "whao for five months canducted
negotiations with Burger King over the terms of the franchise and lease agreements, and who obligated himseif
personally lo contracts requirng over fime payments that exceeded $1 million.” 724 F. 2d, ot 1514. Rudzewicz was
able to secure a modest reductionin rent and other concessions from Miam! headquariers, ses nn. B, 8, supra:
moreovet, to the extent that Burger King's terms were inflexible, Rudzewlcz presumably declded that the advantages
of affiliating with & national organization pravided sufficdent commercial bensfits to ofiset the detriments B3

"

Notwithstanding these considerations, the Court of Appeals apparently belisved thet # was necessary to raject
jurisdiction In this case &s a prophylactic measure, ressoning that an affirmance of the District Court's judgment would
result In the exercise of jurisdiction over "out-of-state consumaers to collect payments dus on modest personal
purchasas” and would "sow the seeds of default judgmerts against franchisees owing smailer debts,” 724 F, 24, al
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1511 We share the Court of Appeals’ broader concems and thersfore rejecl any lalismanic juisdidional farrﬁuias. “the
*4.38 facls of each case must [always] be weighed"” in delarmining whether parsonal jurisdiction would compan with

"fair play and substantisl justice.” Kulko v. Caflfarmla Supedor Courd 436 1). 8., 2192 B2 The "quality and naturs® of an
Interstate ransaclon may semetimes be so “random,” “fortultaus.” or “aftenuated™™ Ihat It cannot fairly be said that
the potential defendant ‘should reasonably anticipale being haled Inta court” in another urisdictian. Wordd-Wide
Volkswagen Com, v. Woodson, 4441, 8., al 287, see alsa n. 18, supra. We also have emphasized that jursdiclion
may not be groundad on @ contract whose terms have been obiained through *fraud, undue influerice, or overweening
bargaining powser and whose application would render iiligation "so gravely dificull and Inconverient that [a pary] wil
for all praclical purposas be deprived of his day In court.™ The Bremeny. Zapala Of-Shore Co, 407U S . at12. 18
Cf. Fusnies v. Shevin, 407 U, 867, 8498 {1972); Natlonal Equipment Renlal LUd. v, Szuldient, 376 U. S 211, 8268
{1984) (Black, 4., dissenting) (urisdictional rules may not be employed against small consumers so as to “cripplie] thar
defense) Just as the Due Process Clausa allows flexibility In ensuring that commercial aclars are not effectively
*judgmenl proof” for the conseguences of obligations they voluntarly assume in other States McGee v_international
Life lnsurance Co,, 355U, 8., 8t 223 s0loo does i pravent rules thal wauld unfairly enable thern 1o obtan default
judgments against unwiting customers  Cf. United Slates v. Rurmefy, 345 U 8. 41, 44 {1953} {courls must not be *
*biind ¥ la what " [8)ll othars can see and understand' ¥)

~457 For the reaisons set forth ahove, however, these dangers are not present in the Instan case. Becauss Rudzewicz
estahlished 2 substantial and continuing relationship with Burger King's Miam! headquaders, rsceivad fair nolice fram
the eontract documents and the course of dealing that he might be subject to sult in Fladda, and has failed o
demenstrate how jurisdiction in that forum would atherwise be fundamentally unfair, we conclude that the District
Coud's exercise of jurisdiction pursuant to Fla Stal. § 48.193(1){g) (Supp  1984) did not offend due process The
judgment of the Court of Appeals Is accardingly veversed, and the casa Is remanded for further praceedings consisten!
with this opinian

it is so ordered.
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ANTHONY WALDEN, PETITIONER v. GINA FIORE
BT AL,

ON WRIT OF CERTIORAR] TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

{February 2, 2014]

JUSTICETHOMAS delivered the opinion of the Court.

This case asks us to decide whether a court in Nevada
may exercise personal jurlsdiction over a defepdant on the
basia that be knew his allegedly tortious conduct in Geor-
gia would delay the return of funds to plaintiffs with
connections to Nevada. Becanse the defendant had no
gther contacts with Nevada, and because a plaintiff's con-
tacts with the forum State cannot be “decisive in deter-
mining whether the defendant’s due process rights ave-
violated,” Rush v, Souchuk, 444 U. 8, 320, 332 (1980), we
hold that the eourt in Nevada may not exercise personal
jurisdiction under these circumstances..

, 1. )

Petitioner Anthony Walden serves as a police officer for
the city of Covington, Georgia. In August 2006, petitioner
was working at the Atlanta Hartsfield-Jackson Airport as-
a deputized agent of the Drug Enforcement Administra-
tion (DEA). As part of a task force, petitioner conducted
investigative stops and other law enforcement functions in
support of the DEA’s airpoxt ding interdiction program.

On August 8, 2008, Transportation Secwity Admin-
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.istration agents searched respondents (Hipa_ Fiore and
Keith Gipson and their carry-on bags at the San Juan
airport in Puerto Rice, They found almost $97,000 in
gash, Fiore explained to DEA agents in San Juan that she
and Gipson had beeri gambling at a casino known as the’
Tl San Juan, and that they had residences in both Cali-
fornia and Nevada (though they provided only California
identification). After respondents ware cleared for depar-
ture, a law enforcement offiial at the 8an Juan airport
notified pekitioner’s task foree in Atlanta that respondents
had boarded a plane for Atlanta, where they planned to
cateh a connecting flight to Las Vegas, Nevada.

When respondents arrived in Atlanta, petitioner and
another DEA agent approached them at the departure
gate for their flight to Las Vegas. In response to petition-
er's questioning, Fiore explained that she and Gipson were
professional gamblers, Respondents maintained that the
eash they were carrying was their gambling ®'bank' and

winnings. App. 15, 24, Affar using & drug-sniffing dog to
perform z sniff test, petitioner seized the cash.! Petitioner
advised respondents that their funds would he returned if
they later proved a legitimate source for the cash. Re- -
spondents then boarded theiy plana.

After respondents departed, petitioner moved the cash
to & secuye location and the matter was forwarded to DEA
beadeguarters. The next day, petitioner received a phone
call from respondents’ attorney in Nevada seeking return .
of the funds. On two nceasions over the next month, peti-
tioner also received documentation from the attorney
regarding the legitimacy of the funds.

At sorme point after petitioner seized the cash, he helped
draft an affidavit to show prohable cause for forfeiture of

‘Respandents allegs that the snifi test was “at best inconclusive,”
and there fs no indication in the pleadmgs that drugs or drug reszdue
ware ever found on or with the cash. App. 21
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the funds and orwavded that affidavit to a United States
Attorney's Dffice in Georgia? According to respondents,
the affidavit was false and misleading because petitioney
ruisrepresented the encounter at the airport and omitted
exctlpatory information regarding the lack of drug evi-
dence and the legitimate source of the funds. In the end.
no forfeiture complaint wag filed, and the DEA returned
the funds ta responndents in March 2007.

Respondents filed suit against petitioner in the United
States District Court for the District of Nevada, seeking
money fdamages under Bivens v. Six Unknown Fed, Nar- -
caties Agents, 403 11. 8. 888 (1971). Respondents alleged
that petitioner violated their Fourth Amendment rights by
(1) seizing the cash without probable cause; (2) keeping
the money after concluding it did not come from drug-
related activity; (8) drafting and forwarding a probable
cauge affidavit to support a forfeiture action while know-
ing the affidavit contained false statements; (4) willfully
seeking forfeiture while withholding exculpatory informa-
tion; and (B) withholding that exculpatory imformation
from the United Btates Attorney's Office,

The District Court pranted petitioner's motion to dis-
miss. Rilying on this Court's decision in Calder v. Jones,
465 U. 8, 783 (1984), the court determined that petition-
er’s search of respondents and his seizure of the cash in
Georgia did not establish a basis to exercise personal
jurisdiction in Nevada, The court concluded that even if
petitioner caused harm to respondents in Nevada while
knowing they lived in Nevada, that fact aloné did not
confér jurisdiction. Because the court dismissed the com-
plaintfor lack of personal jurisdiction, it did not determine

2The allegad affidovit s not in the record, Because this case comes to
ug at the motiondodismiss stage, we take respondents’ factual allaga.
tions a3 true, including their allegations vegurding the existence and
content of the nffidavit.
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whether venue was proper. |

On appesl, a divided panel of the United States Court of
Appeals for the Ninth Circuit reversed. The Court of
Appeals assumed the Digtrict Court had correctly deter-
mined that petitioner's search and seizure in Georgia
could not support exercise of jurisdiction in Nevada, The
court held, however, that the District Court could properly
exercise jurisdiction over “the false probable cause affida-
vit aspect of the vase.” 688 F. Bd 558, 577 (2011). Accord-
ing ta the Court of Appeals, petitioner “expressly nimed"
his submission of the allegedly false affidavit at Nevada by
submitting the affidavit with knowledge that it would
affect persons with a “significant connection” to Nevada.?
Id., at 6531, After determining that the delay in returning
the funds to respondents caused them “foresesable harm”
in Nevada and that the exercise of personal jurisdietion
over petitioner was otherwise reasonable, the court found

——— — — ——the-Distriet-Court's-exerase-of personal jurisdistion to oo ——— —

proper.! Id., at 582, 585. The Ninth Circuit denied re-
hearing en bane, with eight judges, in two separafe opin-
{ons, dissenting. Id., at 582, 588.

We granted certiorari to decide whether due pracess
parmitd a Nevada court to exercise jurisdiction over peti-
tioner. BBS U. 8., ___ (2018). We hold that it does not and

3Tha allegations in the complaint suggested to the Court of Appeals
that petitioner “definitely knew, at soms point ofter the salzure but
before praviding the allegad false probable eause sffdavit, that [re
gpondents] had a significant connecinn to Nevada” G88 F. 3d, at 578.

tJudge Ikuta dissemted. In her view, the “lalsa affidavit/forfeiure
proceading aspect” over which the majority found jurisdiction praper
waz not raised ag 2 separate claim in the compluint, and she found o
*doubtful that such r constitutional tort even exdsta” Id., at 593. Aler
the court denied rehearing en hane, the majority explained in 5 post-
seript. that it viewed the filing of the false affidavit, which effected a
“continued seizure” of the hunds, as a separate Foucth Amendment
violation. Id., at 588-588. Petitionsr doss not dispute that reading
hera.
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1T
A

“Federal courts ordinarily follow state law in determin-
" ing the bounds of their jurisdiction over persons.” Duinler
AQ v. Bauman, 871 U, B, __, ___ (2014) (slip op., at B).
This is because a federal district court's authority to assert
personal jurisdiction in most cases is linked fo service -of
process on a defendant "who is subject fo the jurisdiction
of a court of genersl jurisdiction in the state where the
district court is located.” Fed. Kule of Civ. Proc, 4{k}1{A).
Here, Navada has authorized “its courbs to exercise juris-
diction over persons “on any basis not inconsistent with
.. . the Conatitution of the United States” Nev, Rev, Stat.
§14.085 (2011). Thus, in ovder to determine whether
the Federal District Court in this case was authorized to
exercise jurisdiction over petitioner, we ask whether the
esercise of jurisdiction “comports with the limits imposed
by federa! due process” on tha State of Nevada. Daimler,
supra, at ___{slip op., at6). s
o B
The Due Process Clause of the Fourteenth Amendment
constrains & State's authority to bind a ‘nonresident
defendant to a judgment of its courts. World-Wide
Vollstwagen Corp. v. Woodson, 444 U, B, 288, 291 (1980).
Although a nonresident’s physical presence within the
territorial jurisdiction of the court is not required, the
nonvesident generally must have "certain minimum con.
tacts ... such that the maintenance of the suit ddes not

3We plso granted certiorari on the gquestion whether Nevada 1z g
proper yenue for the sult under 28 U, 8, C. §1391(b){2). Because we
resalve the case on jurisdictional grounds, we do not decide whether
venu# was proper In Nevada,
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offend ‘traditional notions of fair play and substantial
justice.”” Inlernational Shoe Co.v. Washinglon, 828 U. 8.
810, 816 (1845) {quoting Milliken v. Meyer, 311 U. 8, 457,
4638 (19400,

‘This case addresses the “minimum contacts” necessavy
to create specifie jurisdiction® The inquiry whether a
forum State may assert spacific jurisdiction over a nonres-
ident defendant “focuses on ‘the relationship among the
defendant, the forum, and the litigation.'” Keelon v. Hus-
tler Magazine, Inc., 465 U. 8. 770, 7756 (1984). (guoting
Shaffer v, Heltner, 433 U. 8. 186, 204 {1977)). For a Btate
to exercise jurisdiction consistent with due process, the
defendant’s suit-related conduct must cveate s substantial
connection. with the fornm Btate.: Two related aspects of
this necessary relationship are relevant in this case.

First, the relationship must arise ott of contacts that
the “defendant himself” creates with the forum State.
Burger King Corp, v. Rudzavicz, £71 0. B, 462, 475 (1985),

Due process limits on the State's adjudicative authority
principally protesct the liberty of the nonresident defend-
- ant—not the convenience of plaintiffs or third parties. Bee
World-Wide Volhswagen Corp., supra, at 251-252. We have
consistently rejected abtempts to satisfy the defendant-
focused “"minimum contacts” inguiry by demonstrating
contacts between the plaintiff (or third parties) and the
forum Btate. See Helicopleros Nacionales de Colombia,
8, A, v. Holl, 466 U, &, 408, 417 (1984) (“[The] unilatera)

§"Specific” or “caselinked" jurisdiction “depends on nn ‘alflistio}n]
between tha forum and the underlying controversy’ ™ (L., a0 “netivity or
an oceurvence thot tekes place in the fovum Slate and 13 thecefore
subject to the Srate's regulation”), Goedyeer Dunlop Tires Operalions,
S A v. Brown, 884 U8, ., . (2011) (slip op. &t ). This s
contrast to“general” or "all purpose” jurindiction, which permits a courl
to assert jurisdiction over & delsodant based on a forum connection
unrelated to the underlying suit leg., domidle). Respondents rely on
apecific jurisdiction only.
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activity of anothey party or a third person is not an appro-
priate consideration when determining whether a defend-
ant has sufficient contacts with a forum State to justify an
assertion of jurisdiction”), We have thus rejected a plain-
tiff's avgument that a Florida court could exercise per-
sonal jurisdiction over a frustee in Delaware based solely on
the contacts of the trust's settlor, who was domiciled in
Florida and had executed powers of appointment there,
Hanson v. Denckle, 857 U, 8, 235, 253-254 (1958). We
~ have likewise held that Oklahoma courts could not exer-
cise personal jurisdiction over an automobile distrihutor
that supplies New York, New Jersey, and Connecticut
dealers hased only on an automobile purchiaser's act of
driving it on Oklahoma highways. World-Wide Volks-
wagen Corp,, supra, at 298, Put simply, however sig-
nificant. the plaintiff’s contacts with the forum may be,
those contacts cannot be “decisive in determining whether
the defendants due process rights are violated.” RK(SIL,
444 U. 8., at 332, o

Second, oty “minimum- cuntauts analysis looks to the
defendant’s contacts with the forum State itself, noF'the
defendant’s contacts with persons who xemde there. See,
e.5., Inleridational Shoé, siiprd, 4t 819 (Dud process “does
not cantemplate that a state may make binding a judg-
ment in personam against an individual ... swith which
the state has no contacts, ties, ov relations™); Hanson,
supra, at 251 (“However minimal the burden of defending
in a foreign tribunal, a defendant may not be called upon
to do so unless he has had the ‘minimal contacts’ with that
State that are a prerequisite to its exercise of power over
him"). Accordingly, we have upheld the assertion of juris-
diction over defendants who have purposefully “reachled]
out beyond” their State and into ancther by, for example,
‘entering a contractual relationship that “envisioned con-
tinuing and wide-reaching contacts” in the forum State,
Burger King, supra, at 479-480, or hy circulating maga-
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zines to “deliberabely exploi{t]" a market in the forum
State, Keelon, supra, at 781, And although physical pres-
ence in the forum is not a prevequisite to jurisdiction,
Burger King, supra, at 4776, physical entry into the State—
either by the defendant in person or through an agent,
goads, mail, or some other means—is certainly a relevant
contact. See, e.g., Keelon, supra, at 773-774.

But the plaintiff eannot be the only link between the
deferndant and the forum. Rather, it is the defendant's
conduck that must form the necessary connection with the -
forum State that is the baasis for ite jurisdiction over him.
See Burger King, supra, at 478 (*If the question is whether
an individual's contract with an out-af-state party olone
can automatically establish sufficient minimum contacts
in the other party's home forum, we believe the answer
clearly is that it cannot™y; Kulko v. Superior Court of Cal,,
City and Counly of San Francisce, 438 U. 8. 84, 83 (1978)

" 7 (declining to "find personal jurisdiction In & Stafe ...
merely because [the plaintiff in a child support action] was
residing there”. To be sure, a defendant's contacts with -
the forum State may be intertwined with his fransactions
pr interactions with the plaintiff or other parties. But a
defendant's relationship with a plaintiff or third party,
standing alone, is an insufficient basis for jurisdiction.
See Rush, supra, at 332 ("Naturally, the parties’ relation-
ships with pach other may be significant in evaluating
thely $ies to the forum, The requirements of fnternational
Shoe, howaver, must he met as to each defendant over
whom a state court exercises jurisdiction”). Due process
requires that a defendant be haled into comrt in & forum
State based on his pwn affiliation with the State, not
based on the "random, fortuitous, or attenuated” contacts
he malkes by interacting with other persons affiliated with
the Btate. Burger RKing, 471 U. 8., at 475 (internal quota-
tion marks omitted).
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These same principles apply when intentional torts are
involved. In that context, it is likewise insufficient ko yely
on a defendant's *random, forbuitous, or attenuated con-
tacts” or on the “unilateral activity” of a plaintiff. Ibid.
{same). A forum Siste’s exercise of jurisdiction over an
put-of-state intentional torifeasor must be based on inten-
tional coriduct by the defendant that creates the necéssary
contacts with the forum,

Calder v, Jones, 465 U, 8, 783, illustrates the applica-
tion of these principles. In Colder, a California actress
brought & libel suit in Cdlifornia state courk against a
reporter and an editor, both of whom worked for the Na-
tional Enguirer ot its headquarters in Florida, The plain-
- tiff’s libel claims were based on an article written and
edited by the defendants in Florida for publication in the
National Enquirer, a national weekly newspaper with a
California circulation of roughly 800,000.

We held that California’s assertion of jurisdiction over
the defendants was consistent with due process. Although.
we recognized that the defendants' activities “focusfed)” on
the plainkiff, our jurisdictional inguiry “focuseld] on ‘the
relationship among the defendant, the forum, and the
litigation.’” Id., at 788 (quoting Shaffer, 433 U. 8§, at 204).
Specifically, we examined the various contacts the delend-
entd had created with California (and not just with the
plaintiff) by writing the allegedly libelous story.

We found those forum contasts to be ample; The defend-
ants relied on phone calls to “California sources™ for the
information in their article; they wrote the stovy about the
plaintiff's activities in California; they caused reputa-
tional injury in California by wrmng an allegedly libelous
article that was widely cireulated in the State; and the
“brunt” of that injury was suffered by the plaintiff in that
State, 465 U, 8., at 788-789, *“In sum, California [wals
the focal point both of the story and of the harm suffered.”

~-219-



10 WALDEN v, FIORE

Opinionof the Court

Id., at 789, Jurisdiction over the defendants was “there-
fore proper in California based on the ‘effects’ of their
Florida conduct in Californda,” Ibid,

The crux of Culder was that the reputation-based “ef-
focts”. of the alleged libel onnected the defendants to
California, not just to the plaintiff, The strength of that
conneetion was largely a function of the nature of the libel
tort. However scandalous a newspaper article might be, it
can lead to a loss of reputation only if communicated to
{and read and understood by) third persons. See Restate-
ment (Second) of Torts §577, Comment b (1976); see also
ibid. (“{Rleputation is the estimation in which one's ¢hai-
acter is held by his neighbars or associates™). Accordingly,
the reputational injury caused by the defendants' story
would not have oceurred but for the fact that the defend-
ants wrote an article for publication in California that was
vead by s large number of California citizens, Tndeed,

becalisé publication to third persons is a necessary ele-
ment of libel, see id., §658, the defendants' intentional tort
actually aceurred in California. Keefon, 485 U. 8., at 777
(*The tort of Jibel is generally held to oceur wherever the
offending material is cireulated”). In this way, the “ef
fects" caused by the defendants’ article-—i.e., the injury to
the plaintiff’s reputation in the estimation of the Califor-
nia publiec—connected the defendants' conduct to Califor-
nia, not just to a plaintiff who lived there. That connec-
tiont, combined with the various facts that gave the article
g California focus, sufficed to authorize the . California
conrt's exercise of jurisdiction,?

"The defendents 1in Calder argued that no contaces they had with
Californin were sufficiently purpeseRd because thewr employer was
responsible for circulation of the article. Bee Calder v. Jones, 465 U, 8.
783, 789 {1984), We rejected that argument. Fven though the defend.
ants did not circulate the article themsalves, they “expressly aimed”
“thew inventional, and allegedly torticus, actions™ at California be.
eause they knew the Nationel Enquirer "hald] its largest eireulation”
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Applying the foregoing principles, we conclude that
petitioner lacks the “minimal contacts™ with Nevada that
are a prerveguisite to the exercise of jurisdiction over him.
Honson, 857 U. 8., at 251. It is undisputed that no part of
pebitioner's course of conduct cecurred in Nevada. | Peti-
tioner approached, questioned, and searched respondents,
and seized the cash at issue, in the Atlanta airpovt. It is
alleged that petitioner later helped draft a “false probable
cause affidavit” in Georgia and forwarded that affidavit to
a United States Attorney's Office in Georgia to support a
potential action for forfeiture of the maized funds. 688
F.8d, at 563. Petitioner never traveled fo, conducted
activities within, contacted anyone in, or sent anything or
enyone to Nevada. In short, when viewed through the
proper lens—whether the defendant's actions connect him
to the forum—petitioner formed no Junsdmttonally rele-
vant contacts with Nevada,

The ‘Court of Appeals reached a contrary conclusmn by
shifting the analytical focus from petitioner’s contacts with
the forun: to his contacts with respondents Bee Rush, 414
U.S., at 332, Rather than sssessing petitionors own
contacts with Nevada, the Court of Appeals Iooked to
petitioner's knowledge of respondents’ “strong forum
connections.” 688 ¥, 3d, at b77-579, 581, In the court's
view, that knowledge, combined with its cunchzsxon that
respondents suffered foreseeable harm in Nevada, anfis-
fied the "minimum contacts” inquiry® Id., at 582,

This approach to the v“mjuimum contacts” analysis

Gahfarma‘ and that the article would "hava a potentially devastaling
umpset” thers, Id., at 789-790.

BReapendents propase a substantially similar analysis, They suggest
that "a defendant creates sufficlent minimum contacts with a forum
when he (1) intan!;ionany targats (2) a known resident of the forum (3
for jmposition of an injury (tl) te be suffered by the plainiifl while vhe 12
residing in the frum state.” Brielfor Respondents 86-27.
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“impermissibly allows a plaintiff’s contacts with the de-
fendant and forum to drive the jurisdictional analysis.
Petitinner's actions in Georgla did nobt create sufficlent
contacts with Nevada simply bacause he allegedly directed
hia conduct at plaintiffy whom he knew had Nevada con-
nections. Such reasoning improperly attributes a plain-
tiff’s forum connections to the defendant and makea thase
connections “detisive” in the jurisdictional analysis. See
Bush, supra, at 882. Tt also obscures the reality that nome
of petitioner’s challenged conduct had anything to do with
Nevada itself.

Relying on Calder, respondents emphasize that they
suffered the “injury” caused by petitioner's allegedly tor-
tious conduct (i.e., the delayed return of their gambling
funds) while they were residing in the forum. Brief for
Respondents 14. This emphasis ig likewise misplaced. As
previously noted, Calder made clear that mere injury to a
fomirn tesident is not a suficient connection to the forum.

Regardless of where a plaintiff lives or works, an injury is
jurisdictionally felevant only insofar as it shows that the
defendant has formed a contact with the forum State. The
proper question is not where the plaintiff experianced a
particular injury or effect but whether the defendant's
conduet connects him o the forum in 2 meaningful way.
Respondents’ claimed injury does nob evince 2 ronnee-
tion hebtween petitioner and Nevada. Bven if we consider
the continuation of the seizure in Georgir o bs a distinet
injury, it is not the sort of effack that is tethered to Novada
in any meaningful way. Respondents (and ooly respond-
ents) lacked access o their funds in Nevada not because
anything independently occurred there, but because Ne-
vada is where respondents chose to be at a time when they
desired to use the funds selzed by petitioner, Respondents
wauld have experienced this same lack of access in Cali-
fornia, Mississippi, or wherever else they might have
traveled and found themselves wanting more money than
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they had. TJnlike the broad publication of tlie forum-
focused story in Colder, the effects of patitioner’s con-
duct on respondents are not connected ko the forum Btate
in a way that makes those effects a proper hasis for -
jurisdiction ®

The Cotirt of Appeals pointad trJ other posaible eontacts
with Nevada. cach ultimately unavailing. Respondents’
Nevada attorney contactad petitioner in Georgia, but that
is precigely the sort of “unilateral activity” of a third party
that *eanriot satisfy the reguirement of contact with the
foruro Btate” Honson, 357 1.8, at 253. Responderits
allege that some of the cash seized in Georgly “originated”
in Nevada, but that alienuated connection was nut erealed
by petitioner. and the cash was in Georgis, not Nevads,
when petitioner seized it. Finally. the funds were eventu-
ally veturned to respondents in Nevada, but petitioner had
nothing to do with that return (indeed, it seems likely that
it. was respondents’ unilateral decision to have then* funels
sent 1o Nevada).

% % &

Well-established principles af personal jurisdiction are
sufficient to decide this case. Thé proper focus of thes

8 Raspondents warn Lhat il we decide petitioner locks minimum con-
tacts’In this vase, 1t will bring shour unfatruess in casos whers witen
tional torts are committed wia the Trtopner or other eleerionie medns
te.g, fraudulent secess of financlal acoounts ar "phishimg” schemes). Asx
nn initlal mater, we reilerste that the "mmimum contacets” mquire
principally protects the lberty of the nonresident defendant, not the
interests of the plaintifl. World Wide Volhswagen Corp, v. Bhoduon,
CL U B 286, 291202 (1930), In any event, this case does not present
the very different questions whethar and how # defendant's virtual
“presance’ and conduct translate into “costuers” with a pastieular
fiate., To ibe contrary, there is no questlon where the conduct grang
rise to this Htigntion tock place; Peiitioner selzed physical cash frow
vespondents in the Atlants airport, anrl he Jater dralted nitd foewarded
un affidavit 30 Genrgin, We Ienve questinns ahout virtusl econtucts foy
another day.
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“minimum contacts” inguiry in- intentional-tort cases is
“the relationship among the defendant, the forum, and

- the Htigation.”” Calder, 465 U. 8., at 788, And it is the

defendant, not the plainti¥ or third parties, who must
create contacts with the fornm State. In this case, the
application of those principles is clear: Petitioner's rele-
vant conduct occurred entively in Georgia, and the mare
fact that his conduct affected plaintiffs with connections

" to the forum State does not suffice to authorize jurisdic-

tion. We therefore reverse the judgment of the Court of
Appesals.
It is 50 ordered.
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lan Ceresney.

Jeffersan 6. Gregrarguad the vavse for respondants. With him on the brlef was Charles A, W?ziieboek,
MR, JUSTICE WHITE delivered the opinion of the Court,

The issue befors us Is whether, consisteatly with the Due Pracess Clauss of the Fourteenlh Amendment, an
Oklahama courl enay exercise in personam jurlsdiction over a nonresident aulomoblie rataitar and Ifs whalesale
distributor In a products-fiability aclion, when tha defendants’ only connection with Oklahoma s the facl that an
automobile sc):tci i New York to New York resldents became fnivolvad in an accldent in Oklahoma,

288 |

Respandenis Harry and Kay Robinson purchased a new Audi autamobile fram petitioner Seaway Volkswagen, Inc
(Seaway), InMassana, N, Y., in 1978, The following year the Robinson famlly, who reslded in New York, lefl that Sials
for & néw home in Afizonz, As thay passed through the Stale of Oklahama, anothar car stuck thelr Audi in the raar,

causing & firs which severely burned Kay Robinsan and her two children.il

The Roblnsons®! siibsequently brought a prmduct&liahﬂity acfion In the Disirict Court for Greek County, Oklz., daiming
that thelr Injuries resulted fram defective design and placement of the Audfs gas tank and fuel syslem, They joned as
defendants the aulomobila’s manufaciurer, Audi NSU Auto Union Aktiengeselischalt (Audl); its importer, Volkswagen
of Amarica, Inc. (Volkswagen); its reglonal distribudor, petiioner World-Wide Volkswagen Corp, (World-Wide); and
its retall dedler, pelitioner Seaway. Seaway and Warld-Wide entered special appearances, Bl claiming that Oklahoma's
exercise of jurisdiclion over them would offend the limitations on the State's jurisdiclion Imposed by the Due Process
Clause ofthe Fourteenth Amendment 2! '

The facts presenited lo the District Gourt showed that World-Wide Is incorporated and has is business office In New
Y3846 Yark, i distributes vehicles, parls, and acesssaries, under conlract with Volkswagen, to relall dealers in New
York, New Jersey, and Connesticut. Seaway, one of these retall dealers, Is incorporated and has its place of business
in New York Insofer a5 the record reveals, Seaway and World-Wide ars fully indepandent corparations whose
relations with each other and with Volkswagen and Audi ars cantractual only. Respondents adduced no evidenca thaj
either World-Wide or Seaway does any business in Oldahoma, ships or salls any products to or In that Stals, has an

agent fo recelve process there, of purchases advertisements In any media calculated to reach Oklahoma. In fact, as
respondents' counsel conceded af oral argumant, Tr. of Oral Arg. 32, thers was no showing that any automobille sold
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by Warld-Wide or Seaway has ever enlered Oklahoma whh the single exceplion of the vehicle invalved in the present
case..

11

The Due Pracess Glauss of the Fowrteenth Amendment imits the power of a stale court to render a valid personal
{udgmant against a nonresident defendant. Kulko v, Calfforpla Superior Gouort 436 U, 8, B4, 91 {1578} A judgment
rendered in violafion of due process Is vold in the rendering State and is nol enlitiad to full faith and credit elsawhers,
Pannavery, Nelf, B5 U, 8, 714, 733-733 (1878). Due process requires that the defendant be glven adequate nalice of
the sult, Mullane . Ceniral Harover Trust Co, 338 L. S, 308, 313-314 (19803, and be subject ta the persanal ’
jurlsdiction of the caur, fntemational Shoe Co. v, Washinglon, 326 U, . 310 {18485), In the present case, itls nol
contended thal nafice was Inadequatey; the enly question Is whether these particular petifioners were subject lo the
furisdiction of the Oklzhoma courls, '

A5 has long been setfled, and as we reaffiom today, s state court may exardse persanal jurisdiction over a nonvesident
defendant only 50 long as there exist "minimum contacts® hatween the delendant and the forum State. Infemationat
Shos Go. v, Washinglon, supra, a1 3186. The doncept of minimum canlacts, In lum, can be sean o perform two relatad.
but *202 distinguishable, functions. it protects the defandant agalnst the burdens of ftigating in a distant or
inconvenient forum.-And it acts to ensure that the States, through thelr courls, do nat reach out beyond the limits
imposed on them by their status as coequal soveraigns In a federal systam,

The protection against inconvenient litigation Is typicaly described in larms of reasonabieness” or “falmess " We have
said that the defendants contacts with the forum State rnus! be such that malntenance of he suit "does not offend
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. ‘traditional netions of fair play and substantial juslice.” [ntsmational Shoe Co. v. Washinglon, supra, 81318, quoting

[iliken v, Mover, 311U, 8,487, 483 {1840). The relalonship hetween the defendant and the forum must be such that
it Is “reasonable . , . fo require the corporation to defend the particular suit which Is brought there.® 328 U, 8., at 317,
implicil In ihls emphasis on reagonableness Is the understanding that tha burden on the defendant, while always a
primary concern, will In &n appropriate case ba considerad In light of other relevant faclurs, including the forum Stale's
Interast in adudicating the dispute, see McGeg v. Infemational Lifs Ins, Co, 388U, 8, 220, 223 [1957); tha plainliffs
interest in oblalning convenlant and effactive reliel, see fulko v, Califomis Suoedor Coudt. supra, 8l B2, al lasst when
that interest Is nol adequately protectad by tha plaintiffs powsr fo choose the farum, of, Shafferv. Heltner, 433 U, 8.
188, 2111, 37 {1977); the inlerstate Judicial system'sinterest In obtaining the miost effident resolution of
controversies; and the shared Interest of the several Sletes In furthering fgndsfnenial subsiantive social policies, see
Kulkav. Californi; rCog zt 93, 68, ’

The limiis Imposad an state Jurjsdiction by the Due Process Clauss, in is rols a8 a guarantar sgainst Inconvenlent
litigation, have been substantially relaxed over the years. As we noted in MeGegv. Intamational Life
222-393 %203 this rand is jargely attribulable to a fundamiental transformation in the Amerisan econarny:

*Today many commercial fransaclions touch two or mora States and may involve partles separated by
the full continent, With ihis insraas%ng natfanalization of commerce has come a great increase in the
- arnount of business conductad by mail across alate fines. At ihé sams time modem transpardation and
communication have made it much less burdensome for a party sued tor defend himselfin a Stata
whers he engagss in scnnnm?c activiiy.”

The historical developmants noted in MoBes, of course, havs only acce}arated inthe generaticn shce ihat £ase wag
decidsd, ~ . : ,

Nevertheless, we have never accepted the proposition that state fines ere ielevant for jurisdictional purposas, nor
could we, and remain faithiul o the principles of Interslate federalism embadied in the Constitullon. The economic
interdependence of tha States was foresesn and desired by the Framers, In the Comrmerce Clause, they provided that
the Nation was to be a common market, a “frae trade unit” in which the States are debarred from acfing as separatle
econamic entitlss. H d & Sons, Ing. v. Dy Mond S. 525,538 (1949), But lhe Framers also intended that
tha States refain many essontial atidbutes of sovereignly, Including, In particutar, the soverelgn power to bry causes in
thelr courls. The sovarelgnty of gach State, In tum, implied 2 limitation or; the savereignly of gl of its sister States—a
fimitation sxpress or implicit in hcih the mrigina sa:heme of tha Gonshtutxan ard the Fourteanih Amendment

Henae gvan white abandaning the shibba!eﬁx that “[t}ha authonty cf Bvery t:ﬂ:unal is nscessaniy restricted by the
territorial mf ts of the Slata In which it Is eslabﬂshed MM&ZL we emphasized that the
reasonablensss of asserting juisdiciion over the defendant must be asseszed "in the conlext of our federal syster of
govemmenl," *284 Intarmationsl Shoe Co.v. Washinglon, 826 M. §., 8t 317, and siressed that the Due Procass Clause

ensures not only falmess, but also the "oarderly adminisiration of the taws," Id,, at 315. As we noted in Hapsan v,

nckda, 357 U 8 235 250- 1558):

"As technological progress has increased the flow of commerce between the Stales,the need for
jurisdiction over nonresidents has undergone asimllar increase. Al the same time, progress in
communications and Yransportation has made the defense of & sult in & foreign tribunal less
burdenswms, In response to these changes, the regulremants for parscnaljunad‘c Hon over
nonresidents have evolvad from the rigid nile of WM lo the flexible standard
of Lqﬁg,mafronisme Loy Wgﬁ@mﬁ?m,_m But it Is a mistake to assume thal this trend
harakis the evenlual dermise of all If restrictions on'the peraonal Juﬁsdmhm of state courts. [Cltation

. omitted] Those resir;chana are more than a guarantee of Immunity from lncunvenieni or distant
figation. They are a consequence of teriiorial imitations on the power of the respective States.”

Thﬁs, the Due Process Clause “does not contemplate that 8 state may meke binding a judgment fn personam against
an Individual or carparate defendant with which the stale has no contacts, ties, or relations.” Intemafional 8hoe Go, v,
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Washinglon, sugra, at 319. Even if the defendant would suffer minimal or no Incanvenience from being forced to
litigate hefora the Yribunals of anather Slale; even If the farum State has a strong interest In applying its law to the
conlrovarsy; even if the forum State ts the most convenlent location for litigation, the Due Process Clause, acling as an
instrumen! of Interstate federallsm, may sometimes act to divest the Siate of lts power lo render a valld judgment.

N ne, Ul 51

+205 ||

Applying thése principles to the casa at hand, 2! we find In the racard befors us a total absence of thase affjliating
circumstances that are & nacessary pradicats to any exarcise of state-court jurisdiction. Petitioners carry on no activity
whatsosver in Oklahoma, They close no sales and perfurm no services there. They avail themselves of none of tha
privileges and bensfits of Oklahoma law. They soliclt no business there either through salespersons or through
advertising reasonably calculaled 1o raach the State. Nor does the record show that they regularly sell cars at
wholesale or ratail o Oklahoma customers or residents or that they indireclly, through others, serve or seek o serve
the Oklahoma market, In short, respondents seek to base jurisdiction on one, Isolated oceurrence and whalever
Inferences can be drawn therafrom: the forfuilous clroumstance that a single Audi automobile, sold in New York ta
New York residants, happened to suffer an acciden! while passing through Oklahoma.

It is mrgued, however, that because an automohile is mobile by its very design and purpose it was "foreseaable” that
the Robinsons' Audl would cause Injury In Oklahoma. Yet "foreseeabllity” alone has never been a sufficlent benchmark
for parsonal jurlsdiction under tha Due Pracess Clause. In Hanson v, Denckl 78, [t was ng doubl forasesable thal
1he settlor of a Delawars trust would subsequently move to Florlda and seek to exarcise a power of appalniment there:
yst we held that Florida courts could not constitutionally *286 exerclsa jurisdiclion over a Delaware fustee that had no
ather contacts with the forum Stale. In Kulko v, Califarnia Supedor Court, A36 U, 8. 84 (1978), it was surely
"foresesable” that divorced wife would move to Californla from New York, the domicile of the manlage, and that a
minor daughter would live with the mother, Yet we held that Califomia cauld not exarcise Jurlsdictionin a chlld-support
action aver the former husband who had remained in New York.

1f foreseeabilily wers the criteron, a lncal California tre retaiier could be forced to defend in Pennsylvania when a
blowout occurs there, 52e Eranger Mills, Ine. ¥. Cohoss Fibre Mills, Ing., 238 F, 2d 602 807 (CA4 1958); a Wisconsin
seller of a dafective automobile jJack cauld be halaed bafore a distant court for damage caused in Naw Jersey, Reilly v,

hil_ Tolk rlige, Ine, 872 F, Suop, 1208 (MJ 1974); or a Florida soft-drink concassionaire could be summoned to
Alaska to account for injurles happening there, sae Unparen v, Executive Aviation Services, Inc. 304 F. Surp. 185
170-171 {Minn. 1869), Every seller of chatlels would in effsct appeint the chatte! his agent for servica of pracess, His
amanabliity to suit would travel with the chattel, We recently abandoned the outwomn rule of Hamisy. Balk 198 U. 8,
215 (1905), that the interest of a creditor in & debt could be extinguished or otherwise affacted by any State having
transiiory jurisdiction over the debtor, Shafferv. Heltner, 433 U). S, 188 {1977), Having interred the mechanical nile
that a credilor's amenabilily to 8 quasi In rem action iravals with his debtor, we are unvilling to endorse an analagaous
princhls In the present cage M

=297 This is not to say, of cowrse, that foreseeabillty Is wholly irrelevant, Butthe foreseeability that s critical lo due
process analysls is not the mere likelihood that a product will find its way into the forum State, Rather, it is that the
defendant's conduct and connection with the forum State are such that he should reasonably anticipate being halad
fnto cour there, See Kulko v, California Superfor Court, suprs, et 97-88; Shafferv, Heltner, 433 U, 8., st 216; and see
fd., at217-219 (STEVENS, J,, concurring In judgment). The Due Pratess Clause, by ensuring the "orderly
administration of the laws,” Intemational Shog Co. v, Washinglon, 326 U, §., at 319, glves a degres of predictablily to
the legal system that allows patertial defendants to structure thelr primary conduct with some minimum assurance as
to where that conduct wii and will not render them liable to suit,

When a corparation "purposefu\ly avalls ltself of the privilege of conducting activities within the forum State,* Hanaon v,
Dernickla, 357 U. 8., at 253 It has clear nolicz that it Is subject o sult there, and can act to alleviate the risk of
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burdensoma Riigation by pracuring nsurancs, passing the expected costs anlo customers, or, if the risks are loo
graal, severing its cannection with the Stale. Hence if the sale of a.product of a manufaclurer or dislibutor such as
Audi or Volkawagen Is nol 8imply an Isolated occurrence, but ardses from the efforts of the manufacurer or distribulor
lo serve, directly or Indirectly, the marke! for lis product In other States, i Is not unreasonable to subject it o sult in one
of those States H its sllegedly defective marchandise has there been the source of Injury to lts owner of to athars. The

288  forum State does not '298 excesd its powers undar the Due Process Clause If it asseris persanal jurisdiction over 8
corparalion that delivars its products fnlo tha slream of commerce with the expeclation that they will be purchasad by
consumers In the forum Stale, Cf. Grayy. Amerdran Redia Standard Sanitary Corp., 22 W, 24432, 176 N. E. 2d
78101961} ‘

But there Is no such or similar basts for Oklahoma jurisdiction over World-Wide or Seaway In this case. Seaway's
sales are made In Massena, N. Y. World-Wide's market, alihough substantlally largsr, Is fmited to dealers in New
York, New Jersey, and Connecticut. There s na evidence of record that any automobiles distributed by World-Wide
are sold to retail customers outside this iristate area. 1t)s foreseeable Ihat the purchasers of altomobiles sold by
World-Wide and Seaway may take them to Oklshoma. But the mere "unliateral aclivity of those who claim soms
relationship with & nonresident defendant cannot satisly the requirement of contact with the forum Btate " Hanson v,
Denckla, supra, st 253

In a varan! on the pravious argument, it s contended that jurisdicion can be supparted by the fact that pelitioners
eam substantial revenie from goods used In Dklahora, The Oklahoma Suprerme Court so found, 585 P. 24, al 354-
358, drawing the inference thal bacause one autornobile sold by pelitioners had been used in Okiahoma, others might
have heen usad {here also. While this inference seems less than compelling on the facts of the instanl case, wa need
not guestion the courl's factual findings In order to refect s reasaning.

This argument sdams ta make the point that the purchase of automabiles in' New York, frem which the patitionars earn
substantiat revenue, would not ocour but for the faet that the automobiles are capable of usa In distant States Jike
Oklahoma. Respondents observe that the vary purpose af an automobile is to travel, and that ravel of automobiles
sold by petltioners is facilitatad by an extensive chaln of Volkswagen service centers throughout e cauntry, including

208 some in Oklahomal® 1299 However, financial benefils aceruing to the defendant from a colistaral relation to the forum
State will nat suppont jurdsdiction if they do not stem from a constilutionally cognlzable contact with that State Sea
Kulkav, Galiformia Superior Gourl, 438 1), S.. at 94-98. In our view, whalever marginal revenues petitioners may
receive by virtue of the fact that thelr products ara capable of uss In Oklahoma is far oo attenuated a contact ta justify
that State's exercisa of in persorram jurisdiction aver them,

Because we find thal pelitioners have no “canlacts, ties, or relations® with the Stata of Oklahoma, Inlamalions! Shos
Go. v, Washingion, suors, at 318, the judgment of the Supreme Courl of Oklahorna is

Reversad,
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SUPREME COURT OF T HE UNITED STATES

Nn 08-1343

e s mepmperr WY

J. MCINTYRE MACHINERY, LTD., PETITIONER v,
BORBERT NICASTRO, INDIVIDUALLY AND AS
ADMINISTRATOR OF THE ESTATE OF
ROSEANNE NICASTRO

ON WRIT OF CER*I‘IDRARI TO THE SUPREME C«OURT OF NEW
JERSEY

‘ {June" 2011

JUSTICE KENNEDY announced the ]udgment of the Court
and delivered an opision, in which THE CHIEF JUS’PIGE
JUSTIOR SCALIA and JUSTICE THOMAS j Jmn

. Whether a person or entity is subject to the Jums&mtmn
of a state court despite not having been present in the
State either at the time of suit or at the time of the alleged
injury, and despite not having consented to the exercise of -
jurisdiction, is a question that arises with great freguency
in the routine course of litigation, The rules and stan-
dards for determining when a State does or does not have
jurisdiction over an -ahsent party have been unclear be-
cause of decades-old questions left open in dsali Metal
Industry Co. v, Superior Ccu.rl of C-'al., Salauo Czy 480
U. 8. 102 (1887),

Here, the Supreme Court of Naw Jelsey, ralymg in part
on Aachi, held that New Jersey’s eourts can exercise juxis.
diction over a foreign manufacturer of & product so long as
the manufactura: “knows or reasonably should know that
its products sxve distributed through & nationwide distribu.
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-tion-system that might lead fo those products being sold in- - -

any of the fifty statea.” Nicoatro v. Melnlyre Machinery
Ameprica, Lid,, 201 N, J, 48, 78, 77, 987 A. 2d 575, 591, 592
(2010). Applying that test, the court concluded that a
British manufacturer of scrap metal machines was subject
to jurisdiction in New Jersey, even though at no time had
it advertised in, sent goods to, or in any relevant senss
“targeted the State,

That decision cannot be sustained. Although the New
Jersey Supreme Court issued an extensive opinion with care-
ful attention to this Court’s fases and to its own pre-
cedent, the "stream of commerce” metaphor carried the
decision far afield. Due process protects the defendant's
right not to be coerced except by lawful judicial power. As
a peneral rule, the exercise of judicial power is not lawful
unless the defendant “purposefully avails itself of the
privilege of conducting activities within the forum State,
thus invoking the benefits and protections of its laws."
Hanson v. Denckla, 357 U. 8, 235, 253 (1958). There may
he exceptions, say, for instance, in eases invalving an
intentional tort. .But the general rule is apphcable in this
products-liability case, and the so-called “stream-of
commerce” doctrine cannot displace it.

I

This case arises from a products-liability suit filed in
New Jersey state court. Hobert Nicastro seriously injured
his hand while using a metal-shearing machine manufac-
tured by J. Mclntyre Machinery, Ltd. (J. McIntyre). The
accident occurved in New dJersey, but the machine was
manufactured in Eugland, where J. Mclntyre ig incorpo-
rated and operates. The guestion here is whether the New
Jersey pourts have jurisdiction over J. Mclntyre, notwith-
standing the fact that the company at no time either
marketed goods in the Btate or shipped them thers. Ni-
castro was a plaintiff in the New Jersey tidal court and is
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the respondent here; J. Mclntyre was a defendant and is
now the petitioner. -

At oral argument in this Court,” Nicastro's counsel
stressed three primary facts in defense of New Jersey's as-
gertion of jurisdiction over J. Melntyre. See Ty, of Oral
Arg 29-30. '

Fivst, an independent company agreed to sell J. Mecln-
tyre's machines in the United States. J. Melntyre itgelf
did not sell its machines to buyers in this country beyond
the 1. S. distributor, and there is no allegation that the
distributor was under J. McIntyre’s contral.,

Second, J.. Melntyre officials attended annual conven-
tions for the serap recycling industry to advertise J. Me.
Intyre's machines alongside the distributor. The conven.
tions took place in varipus States, but never in New
Jersey, L

Third, no more than four machines (the record suggests
only one, see App. to Pet. for Cext. 180a), including the
machine that caused the injuries that are the basis for this
suit, ended up in New Jersey. ‘ '

In addition o these facts emphasized by respondent, the
New Jersey Supreme Court noted that J. Melntyre held
both United States and Buropean patents on its recycling
technology. 201 N.Jd., at 85, 987 A, 2d, at 579. It also
noted that the U. 8, distributor “structured [its) adver-
tising and sales efforts in accordance with” J. Melntyre's
“direction and guidance whenever possible,” and that “at
least some of the machines were sold on consignment to"
the distributor. Id, at 55, &6, 887 A. 24, at 579 (internal
quotation marks omitted). :

In light of these facts, the New Jersey Supreme Court
concluded that New Jersey courts could exercise jurisdic-
tion over petitioner without contravention of the Due
Process Clause, Jurisdiction was proper, in that court's
view, because the injury oecurred in New Jersey; because
petitioner knew or reasonably should have known “that its
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products are distributed through a nationwide distribution
system that might lead to those products heing sold in any
of the ffty stales”; and because petitioner failed to “take
some reasonable atep to prevent the distribution of its prod.
ucts in this State” Id., ak 77, 887 A. 24, at 592,

Both the New Jersey Supreme Court's holding and its
agcount of what it called “[t]he stream-of-commerce doe-
trine of jurisdiction,” id., at 80, 587 A, 2d, at B94, were
incarrect, however. This Court's Asahi decision may be
regponsible in part for that court's ervor regarding the
stream of commerce, and this case presents an opportunity
to provide greater clarity.

I

The Due Process Clause protects an individual's right to
be deprived of lifs, liberty, or property only by the exercise
of lawiul power. Cf. Giaceio v. Pennsylvania, 382 U. 5.
309, 403 (1966) (The Clause "protect{s] a person sgainst
having the Government impose burdens upon him except
in gecordanee with the valid laws of the land”). This is ne
less true swith respect to the power of a sovereign to re-
solve dispules through judicial process than with respect
to the power of & rovereign to preserihe rules of conduct for
those within its sphere. See Steel Co. v. Cilizens for Bel-
ter Envivonment, 523 U. 8. 83, 94 (1998) (*Jurisdiction is
power to declare the law™. As a general rule, neither
statute por judieial decree may bind atrangers fo the
State. Cf. Burnham v. Superier Courl of Cal., Counly of
Marin, 495 U. 8, 604, 608609 (1990) (opinion of BCALIA,
d.) (inveking “the phrase coran. non judice, ‘before a per-
son not a judge'—meaning, in effect, that the praceeding
in guestion was not a judicial proceeding beeause lawful
judicinl authority was not present, and could therefors not
yield a judgment™)

A court may subject a defendant to judgment only when
the defendant has sufficient contacts with the sovereign
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“such that the maintenance of the suit doss not offend
‘tracitional notions of fair play and substantial justice."”
International Shoe Co. v. Washinglon, 326 U. 8. 310, 516
(19458) (quobing Milliken v, Meyer, 311 U. 8. 457, 463
(1940)). Frseform notions of fundamental faivness di-
vorced from traditional practice cannot transforim a judg-
ment rendered in the absence of authmﬂ;y into law. Asa
general rule, the sovereign's exercise of power requires
some act by which the defendant “purposefully avails itsslf
of the privilege of conducting activities within the forum
State, thus invoking the benefits and protections of its
laws," Hanson, 357 1. 8, at 258, though in some cases, as
with an interntional fort, the defendant mizht well fall
within the State’s authority by reason of his attempt to
obstrnat its laws, In products-liability cases like this one,
it is the defendant's purposeful availment that makes
jurisdiction consistent with “traditional notions of fair play
and substantlal justice.”

A person may submit to 8 State’s aui:homy in 8 number
of ways. There is, of course, explicit consent. E.g, In-
surance Corp. of Irelmzd v. Compognie des Bauxiles de
Guinee, 456 U. 8. 684, 703 (198%). Presence within a State
at the time suit commences through ssrvice of process is
another example. See Burnhani, supra. Citizenship or
domicile—or, by analogy, incorporation or principal place
of business for .corporations—also indicates genaral sub-
mission to & State's powers. Goodyear. Dunlop Tires Op-
erations, 8. A. v. Br own, post, p. __. Bach of these exam-
ples reveals cireumstances, or a course of conduct, from
which it is proper to infer an intention to benefit from and
thus an intention to submit to the laws of the forum State,
Cf. Burger King Corp. v. Rudzewicz, 471 U. 8. 462, 476
(1985). These examples support exercise of the general
jurisdiction of the State’s courts and allow the State to
resolve both matiers that originate within the State and
those based on activities and events elsewhers, Helicop.
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‘teros Nacionalés de Colombia, S, A. v. Hall, 466 U. 8. 408,
414, and n. 8 (1984). By contrast, thoss who live or opex-
ate primarily outside & State have a due process vight not
toc be subjected to judgment in its courts as a general
mattex. '

There is also 8 more limited form of submission o0 a
State's authority for disputes that "arise out of or are con-
nected with the activities within the state,” Inlernational
Shoe Co., supra, at 319, Where a defendant “purposefully
avails itself of the privilege of conducting activities within
the forum State, thus invoking the benefits ‘and
protections of its laws,” Honson, suprg, at 253, it submits
to the judicial power of an otherwise foreign sovereign to
the extent that power is exercised in connsction with the
defendant's activities touching on the State. In other
words, submission through contact with and activity
directed at a soversign may justify specific jurisdiction “in-
o suit arising out of or related to the defendant’s contacts
with the forum. Helicopteros, supra, at 414, n. 8; see also
Goodyear, post, at 2. ‘

The imprecision arising from Asahi, for the most part,
results from its statement of the relation between jurisdie-
tion and the “stream of commerce.” The stream of com-
meree, like other metaphors, has its deficiencies as well as
its utility. It refers to the movement of goods from manu-
facturers through distributors to consumers, yet beyond
that descriptive puwrpose its meaning is far from exact.
This Court has stated that a defendant's placing goods
into the stream of commerce “with. the expectation that
they will be purchased by consumers within the forum
State” may indicate purposeful availment. World-Wide
Volksiwagen Corp, v. Woodson, 444 U. 8. 288, 298 (1980)
(finding that espectation lacking). But that statement
does not amend the general rule of personal jurisdiction.
It merely obaerves that a defendant may in an appropriate
cage be subject to jurisdiction without entering the
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forum—itself an nnexeeptional proposition——as whete man-
ufacturers or distributors "seelk to serve” a piven State’s
market. Id., at 285, The principal inguiry in cases of
this sort is whether the defendant's activities manifest
an intention to submit to the power of & sovereign. In
other words, the defendant must “purposefully availl] it-.
self of the privilege of conducting activities within the
forum State, thus invoking the henefits and protections of
its laws.” Hanson, supra, e 288; Insurance Corp., supra,
at T04-705 (“[Alctions of the defendant may amount to &
legal submission to the jurisdiction of the eourt”). Some-
times g defendant does so0 by sending its goods rather than
its agents, The defendant’s transmisaion of goods permits
the exercige of jurisdiction only where the defendant can
be said to have targeted the forum; as a general rule, it is
not enough that the defendant might have predicted that
its goods wﬂl reach the forum State.

In Asahi, an opinion by Justice Brennan for four Jus-
tices outlined a different approach. Tt discarded the cen-
tral concept of sovereign authority in favor of considera-
tions of fairness and foresesability. As that concurence
contended, “jurisdiction premised on the placement of a
product into the stream of commerce [without more] is
consiatent with the Dus Process Clause,” for “[a)e longas o
participant in this process is aware that the final product
mwmvmmhudmﬂwﬁmmsmmﬂﬁpmmdea
lawsuit there cannot come as a surprise” 480 U.B, at
117 (opinion concurring in part and coneurring in Judgv
ment). It was the premise of the concurring opinion that
the defendant's ability o anticipate suit renders the asser-
tion of jurisdiction fair. In this way, the nplmon made
foreseenbility the tonchstone of jurisdiction.

The standard sel forth in Justice Brennan's concurtence
was rejected in an opinion written by Justice (’Connor;
but the relevant part of that opinion, too, commanded the
agsent of only four Justices, not a majority of the Count.

~236-



8 J. MCINTYRE MACHINERY, L'TD, v, NICASTRO

Upinign of KENNEDY, J,

That opinion stated: "The ‘substantial connection’ between
the defendant and the forum State necessary for a finding
of minimum contacts must come about by an action of the
defendant purposefully directed toward the forum State,
The placement of a product into the stream of commerce,
without more, is not an act of the defendant purposefully
directed toward the forum State.” Id., at 112 (emphasis
deleted; citations amitted),

Since Asahi was decided, the courts have sought to rec-
oneile the competing opinlons, But Justice Brennan's con-
currence, advoesting a rule based dn general notions of
fairnees and foreseeability, is inconsistent with the prem.
isea of lawful judicial power. This Court's precedents
make clear that it is the defendant’s actions, not his expec-
tations, that empower a State’s courts to subject him to
judgment,

The conclusion that jurisdiction is in the first instance
a question of authority rather than fairness explains, for
example, why the principal opinion.in Burnham “con-
ducted no independent inguiry into the desirabilily or
fairness” of the rule that service of process within a State
suffices to establish jurisdiction over an othsrwise foreign
defendant. 495 U, 8., at 621. As that opinion explained,
“[the viaw developed eaxly that each State had the power
to hale before its courts any individual who could be found
within its borders.” Id., at 610, Furthermore, were gen-
ernl fairpess considerations the touchstone of jurisdiction,
a lack of purposeful availment might be excused where
carefully crafted judicial procedures conld otherwise pro-
tect the defendant’s intexests, or where the plaintiff would
suffer subatantial hardship if forced to litigate in a foreign
forum. That such considerations have not been desmed
controlling is instructive, See, eg, World-Wide Volks-
wagen, supra, at 294, '

Two principles are impleit in the foregoing, Fivst, per-
sonal jurisdiction requires a forum-by-forum, or sovereign-
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by-sovereign, analysis. The question is whethsr a de-
fandant has followed a course of conduct diracted at the
gsociety or economy existing within the jurisdiction of a
given sovereign, so that the sovereign has the power to
subject the defendant to judgment concerning that con-
duct. Personal jurisdiction, of course, vestricts "judicial
power nob s & matter of sovereignty, but as a matter of
individual liberty,” for due process protects the individ-
ual's right to be subject only o lawful power. Insurance
Cmp., 466 U. 8., at 702. But whether a judieial judgment
ia lawful depends on whether the soverezgn has authonty
to rendey it
The second. prmcxple is = corollary of the first. Because
‘the United Btates is a distinet sovereign, a defendant may
in principle be subject to the jurisdickion of the courts of
the United States but not of any particular State. This is
consistent with the premises and unigue genius of our
Constitution. Oure is “a legal system unprecedented in
form and designm, establishing two orders of government,
each with its own direct relationship, its own privity, its
own set of mutual rights and obligations ta the people who
sustain it and are governed by it." U. 8. Term. Limits,
Inc. v. Thornton, 514 U, 8. 779, B38 (1995) (KENNEDY, J.,
concurring). For jurisdiction, a litigant may have the
requisite relationship with the United States Government
but not with the government of any mdimdual State. That
would be an a'-:ceptmnal ecase, howsver, If the defendant is
a domestic domiciliary, the courts of its home Btate are
svallable and -cin exercise geneml 3m1sd1ctwn And if
anather State were to assert jurisdiction i an inappropri-
ate case, it would upset the federal balance, which posits
that each State has a soversignty that is not subject to
urilawful intrusion by other Btates. Furthermore, foreign
corporations will often target or concentrate on par’ticular
States, subjecting them o spec;ﬁc jurisdiction in those
forums. '
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" It miust be Yemembergd, however, that although this
case and Asohi both involve foreign manufacturers, the
undesirable consequences of Justice Brennan's approach
are no less significant for domestic producers. The owner
of a small Florida farm might sell crops to a large nearby
distributor, for example, who might then distribute them
to grocers across the country, If foreseeability were the
controlling eriterion, the farmer could be sued in Alaska or
any number of other States’ courts without ever leaving
town. And the issus of foreseeability may itself be con-
tested so that significant expenses aye incurred just on the
preliminary issue of jurisdiction, Jurisdictional rules
should avoid these costs whenever possible, -

The conclusion that the authority to subjset a defendant
to judgment depends on purposeful availment, consistent
with Justice O'Conner's opinion in Asahi, dees not by itself
resolve many difficult questions of jurisdiction that will
arise in pavticular cases. The defendant's conduct and
the economic realities of the market the defendant seeks
to serve will differ aeross cases, and judicial exposition
will, in common-law fashion, clarify the contours of that
principle. :

111

In this case, petitioner directed marketing and sales
efforts at the United States. It may be that, assuming it
were otherwise empowered to legislate on the subject, the
Congress could authorize the exercise of jurisdiction in
appropriate courts. That civcurngstance is not presented in
this case, however, and it is neither necessary nor appro-
priate to address bere any constitutional concerns that
might be attendant to that exercise of power. See Asahi,
480 U. 8,, at 113, n. Nor is it necessary to determine what
substantive law might apply were Congress to authorize
jurisdiction in a federal court in New Jersey. See Honson, .
357 1. 8., at 264 (“The issue is personal jurisdiction, not
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choice of law"). . A sovereign's legislative authovity to
regulate conduct may present considerations different
from those presented by its authority to subject a defen-
dant to judgment in its courts. Here the question corcerns
the authority of a New Jersey state court to exercise ju-
risdiction, so if is petitioner's purpogeful contacts with
New dJersey, not with ths United States, that alone are
relevant,

Respondent has not established that J. Mclntyre en.
gaged in conduet purposefully divected at New dJersey,
Recall that respondent's claim of jurisdiction cenbters on
three facts: The distributor agreed to sall J. Mclntyre's
machines in the United States; J. McIntyre officials at-
tended trade shaws in several Bfates but not in New Jer-
sey; snd up to four machinesended up in New Jersay. The
British manufacturer had no office in New Jersey; it nei-
ther paid taxes nor owned property there; and it neither
advertised in, nor sent any employees to, the State. In-
deed, after discovery the trial court found that the “defen-
dant does not have a single condact with New Jersey short
of the machine in question ending up in this state™ App.
to Pet, for Cert. 180a. These facts may reveal an intent to
serve the U, 8. market, but they do not show that J. Meln-
tyre purposefully availed itself of the New Jersey market.

It is notable that the New Jersey SBupreme Court ap-
pears to agree, for it could “not find that 4. Mclntyre hada -
presence oy minimum contacts in this State—in any juris-
prudential sense—that would justify R New Jersey court
to sxercise jurisdietion in this ease” 201 N. J., at 61, 887
A, 2d, at B82. The court nonetheless held that pstitioner
could be sued in New Jersey based on a “stream-of-
commerce theory of jurisdiction” . Ibid, As discussed,
however, the stream-of-commerce metaphor cannat super-
sede either the mandate of the Due Process Clause or the
limits on judicial authority that Clause ensures. The New
Jersey Supreme Court also cited “significant policy rea.
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sons” to justify its holding, including the Staté's “stiong
interest in protecting its citizens from defective products.”
Id., at 75, 987 A, 24, at 580, That interest is doubtless
strong, but the Comstitution commands restraint before
discarding Liberty in the name of expedieney,

& * *

Dhug process protects petitioner's right to be subject enly
to lawful authority. At no time did petitioner engage in
any activities in New Jersey that reveal an intent to in-
voke or benefit from the protection of its laws, New Jersey
is without power to adjudge the rights and labilities of J.
MeIntyre, and its exercise of jurisdiction would violate due
process, The contrdry judgment of the New Jersey Su-
preme Courtis

Reversed.
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SUPREME COURT OF-THE UNITED STATES
Na. 09-1343

J. MCINTYRE MACHINERY, LTD., PETITIONER v.
ROBERT NICASTRO, INDIVIDUALLY AND AS
ADMINISTRATOR OF THE ESTATE OF
ROSEANNE NICASTRO

OoN WRI’I’ oF GER’I*IOR‘XRI T0 THE SUPREME COUR’P OE‘ NEW
JEREEY

[June 27,2011}

JUSTICE BREYER w&th whom JUSTICE ALYFO ]DIHS, con-
curring in the judgment. :

The Supreme Court of New Jers&;y ad.opted & hroad
understanding of the scope of personal jurisdiction based
on its view that “[t]he increasingly fast-paced globalization
of the world economy has removed national borders as
bavriers to trade.” Nicastro v. Mclntyre Machinery Amer-
lea, Ltd., 201 N. J. 48, 62, 887 A, 2d 575, 577 (2010). Ido
not doubt that there have been many retent changes in
commerce and communication, many of which are not
anticipated by dur precedents.' But this case does not
present any of those issues. So I think it unwise to an-
nounce a rule of broad applicability without full can51dera~
taan of the modern:day consequences.

" In my view, the oulcome of this case is determined hy‘
cur precedents. Based on the facts found by the New
Jersey courts, réspondent Rohert Nicastro failed to meet
his burden to demonstrate that it was conatitutionally
proper to exercise jurisdiction ovey petitioner J. Melntyre
Machinery, Ltd. (British Manufacturer), a British frm
that manufactures scrap-metal machines in Great Britain
and sells them through an independent distributor in the
United States (American Distributor). On that basis, I
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Agred with the plorality that the contrary judgmentofthe - - -

Supreme Court of New Jersey should be reversed.

_ I

In asserting jurisdiction over the British Manufachurer,
the Supreme Court of New Jersey relied most heavily on
three primary facts as providing constitutionally suffiient
“contacts” with New Jersey, thereby. making it fnda-
mentally fair to hale the British Manufacturer before its
eonrts: (1) The American Distributor on one oceasion sold
and shipped one machine to a New Jersey customer,
namely, My, Nicaatro’s employer, Mr. Curcio; (2) the Brit-
igh Manufacturer permitied, indeed wanked, its independ-
ent Amaerican Distributor to sell its machines to anyone in
America willing to buy them; and (3) representatives of
the British Manufacturer attended trade shows in “such
pities ag Chicags, Las Vegas, New Orleans, Orlande, San
Disgo, and San Francisco Id, at 54-58, 987 A.2d, at
578-579. In my view, these facts do not provide contacts
between the British firm and the State of New Jersey
constitutionally sufficient to support New Jersey's asser-
tion of jurisdiction in this case.

None of our precedents finds that & single isolated sale,
even if accompanied by the kind of sales effort indicated
here, is sufficient. Rather, this Court’s previous holdings
guggest the contrary. The Court has held that a single
sale to a customer who takes an accident-causing product
to a different State (where the accident takes place) is not
a sufficient basis for asserting jurisdiction. See World-
Wide Volkswagen Corp. v. Woodson, 444 U, 8, 286 (1980).
And the Court, in separate opinions, has strongly sug-
gested that a single sale of a product in 2 State does not
conghitute an adequats hasis for asserting jurisdiction over
an oub-of-state defendant, even if that defendant places
his goods in the stream of commerce, fully aware {(and
hoping) that such a sale will take place. See Asahi Metal
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Indusiry Co. v. Superior Court of Cal., Solane Ciy, 480
7.8.102, 111, 112 (1987) (opinion of O'Connor, J.) (requir-
ing “something more" than simply placing. “a product.
into the stream of commerce,” even if defendant is “awarfe]”
that the stream “may or will sweep the preduct into the
forum Btate"); id., at 117 (Byennan, J., coneurzing in part
and concwrring in judgment) (jurisdiction should e where
a sale in a State is part of “the regular and anticipated
flow” of commeree into the State, but not where that sale
is only an “eddfy],” i.e, an isolated occurrence); id., at 122
(Stevens, J., concurring in part and concurring in judg-
ment) (indicating that “the volume, the value, and the
hazardons character” of a good may affect the jurisdic-
_tional inguiry and emphasizing Asahz’s "regular course of
dealing™. ' ) -

Here, the relevant facts found by the New dersey Su-
preme Court show no “regular . . . flow” or “regular course"
of sales in New Jersey, and there is no “something more,”
such as special state-related design, advertising, advice,
markeling, or anythmg else, Mr. Nicastro, who here bears
the burden of proving juriddiction, has shmm no specific
effort by the British Manufacturer to sell in New dJersey.
He has introduced no list of potentisl New Jersey custom-
ers who might, for example, have revularly attended trade
shows. And he has not otherwise shown that the British
Manufcturer “purposefully avad{eﬁ] itself of the privilege
of corducting =activities” within New Jersey, or that it de-
livered its goods in the atream of commerce “with the
expect:akzon‘that they will be purchased” by New Jersey
users. World-Wide Volkswagen, supra, at 207298 (inter-
nal guotation marks omitted). .

There may well have been other facts that Mr, Nicastro
could have demonstrated in support of jurisdiction. And
the dissent considers some of those facts. Bee post, at 3
{opinjon of GINSBURG, J.) (describing the size and scope
of New Jersey's scrap-metal business). But the plaintiff
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bears the borden of establishing furisdiction, and here 1
would take the facts precisely as the New Jersey Bupreme
Court stated them. Inswrenes Corp. of Ireland v. Com-
pagnie des Bauxiles de Guinee, 456 U. 5. 694, 709 (1982);
Blakey v. Continental Airlines, Inc., 164 N, J. 88, 71, 751
A. 24 538, 557 (2000); see 201 N, J., ak 54-56, 087 A. 24, at
578-579; App. to Pet. for Cert. 12Ba-137a (trial court’'s
“veasoning and finding(s)").

Accordingly, on the record present here, resolving this
case requives no more than adhering to our precedents.

I

1 would not go further, Because the incident at issue in
this case does not implicate modern concerns, and because
the factual record leaves many open guestions, thisisan
unsuitable vehicle for making broad pronounsements that
refashion basie jurisdictional rules.

A

The plurality seems to state striet rules that limit junis.
diction where a defendant does not “inten[d] to submit to
the power of a sovereign” and cannot “be said to have
targeted the forum.” Asle, at 7. But what do those stan-
dards mean when a company targets the world by selling
products from its Web site? And does it matter if, instead
of shipping the products directly, a company consigns the
products through an intermediary (say, Amazon.com) who
then receives and fulfills the ovders? And what if the
company markets its products through popup advertise-
ments that it knows will be viewed in a forum? Those
issues have serious commercial consequences but are
totally absent in this case. ‘

B

But though I do not agres with the plurality’s seemingly
strict nojurisdiction rule, I am not persuaded by the
ghsolute approach adopted by the New Jersey Supreme
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. Couri and urged by respondent and his omiel. Under that
view, a producer is subject to jurisdiction for a products-
liability action =0 long a= it “knows or reasonably should
know that its products are distributed through a nation-
wide distribution system that might lead to those products
béing sold in any of the fifty states” 201 N.J., at 76-77,
987 A. 2d, st 592 (emphasis added). In the ccntet‘c ofthzs
case, I eannol agree.

For ome thing, to adopt this view would abandon the
heretofore accepted inquiry of whether, focusing upon the
relationghip between “the defendant, the forum, and the
litigation,” it is fair, in hght of the defendant’s contacts
with ihat forum, to subject the defendant to suit thera.
Shaffer v. Heitner, 433 U, 8. 186, 204 (1977) (emphasis
added), It would ardmarﬂy rest 3urmd1ct1on ingtead upon
no moze than the ccurrence of & product-based accident in
the forum State, But this Court has rejected the notion
that a defendant‘s amenability to suit “ﬁravd[s] with the
chattel” World-Wide Volkswogen, 444 U. 8., at 286,

For another, | cannot reconcile 5o automatic a yule
with the constitutional demand for “minimum rontacts”
and “purposefuf] avaﬂ{ment} ‘each of which vest upon a
particular notion of defendant-focused faimess. Id, at
201, 297 (intermal quotation marks omxtted) A rule like
the New Jersey Bupreme Court's would permit every State
to agsert jurisdiction in a products«habﬂ;ty guit against
any domeéstic manfackurer who aells jts prodicts (made
anywhere in the United States) to a national distributor,
no matter how lnrge or small the manufacturar, no matter
how distant the forum, and no matter how few the number
of items that end up in the particular forum at issue.
What might appear fair in the case of a large manufac.
turer which specifically seeks, o1 ezpec:ts, an equal—szzed
distributor to sell its product in 2 distant State might
seem unfair in the case of & small manufacturer (say, an
Appalachian potter) who sells his product (cups and sau-
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cers) exclusively to a large distributor, who resells a single
item {(a coffer mug) to a buyer from a distant State {Ha-
wall)., I know too little about fhe range of these or in-
between possibilities to abandon in favor of the more
absolute rule what has previoualy been this Court's less
abanlute approach,

Further, the fact that the defendant is a foreign, rather
than a domestic, manufacturer makes the hasic fairness
of an absolute rule yet more uncertain. I am again less
certain than is the New Jerssy Supreme Court that the
nature of international commerce has changed so sig-
nificantly as to require a new approach to personal
jurisdiction. . : :

It may be that a lavger firm can readily "alleviate the
risk of burdensome litigation by procuring insurance,,

passing the expected costs on to customers, or, if the risks
" are too great, severing its copnection with the State”
World-Wide Volkswogen, supra, at 297, But manufactur-
ers come in many shapes and gizes. It may be fundamen-
tally unfair to require a small Bgyptian shirt maker, s
Brazilian manufacturing tooperative, or a Kenyan coffee
farmer, selling its products through international distribu-
tors, to respond to products-Liability tort suits in virtually
every State in the United States, even those in respect to
which the foreign frm has oo connection at all but the sale
of a single (allegedly defective) good. And a rule like the
New Jersey Supreme Court suggests would requive every
product manufacturer, large or small, selling to American
distributors to understand not only the tort law of every
State, but also the wide variance in the way courts within
different States apply that law. See, e.g, Dept. of Justice,
Burean of Justice Statistics Bulletin, Tort Trizls and
Verdicts in Large Counties, 2001, p. 11 {reporting percent-
age of plaintiff winners in tozb trials ameng 46 populous
counties, ranging from 17.89% (Worcester, Mass.) to 69.1%
(Milwaukes, Wis.}).
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C

At a minimum, I would not work such a change to the
law in the way either the plurality or the New Jersey
Supreme Court suggeats without a better understanding
of the relevant contemporary commercial circumstances.
Insofay a5 such considevations ave relevant to any change
in present law, they might be presented in a case (unlike
the present one) in which the Solicitor General partiei-
pates, Cf Tr. of Oxal Arg. in Goodyear Dunlop Tires Op-
erations, S. A. v, Brown, O.T. 2010, No. 10-76, gp. 2022
{Government declining invitation at oral argument to give
its views with vespect to issues in this cass),

This case presents no such oceasion, and so I again re-
iterate that I would adhere strictly té our precedents
and the limited facts found by the New Jersey Supreme
Court. And on those grounds, I do not think we can find
jurisdiction in this case. Accordingly, though I agree with
the plurality aste the outcome of this case, I concur only
in the judgment of that opinion and not its reasoning,
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'SUPREME COURT OF THE UNITED STATES

No. 091343
J. MOINTYRE MACHINERY, LTD., PETITIONER v,
ROBERT NICASTRO, INDIVIDUALLY AND &S
ADMINISTRATOR OF 'THE ESTATE OF
ROSEANNE NICASTRO

oN 'WRIT OF CERTIORARI TO THE SUPREME COURT OF NEW
JERSEY
[June 27, 2011)

JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR
and JUSTICE KACAN join, dissenting,

A foreign industrialist seeks to davelop a market in the
United States for machines it manufactures. It hopes to
derive substantial revenue from sales it makes to United
States purchasers. Where in the United States buyers
veside does not matter to this manufacturer. Ifs goal is
simply to sell as much ag it can, wherever it can. [t ex-
clides no region or State from the market it wishes to
veach. But, all things considered, it prefers to avoid prod-
ucts linbility litigation in the United States. To that end,
it engages a U. 8, distributor to ship its machines state-
side. Has it succeeded in escaping personal jurisdiction in
a State where one of its products is sold and causes injury
or even death to a local usex?

Under this Court's pathmarking precedent in Interna-
tional Shoe Co. v. Washingtor, 326 U, 8. 310-(1945), and
subsequent decisions, one would expect the answer to be
unequivoeally, “No” But instead, six Justices of this
Court, in divergent opinions, tell us that the manufacturer
has avoided the jurisdiction of ovr state courts, except
perhaps in States where its products are sold in sizeable
guantities. Inconceivable as it may have ssemed yester-

-249-



day. the splintered majority today "tumn[s] the clock back
to the days before modern long-arm statutes when a
manufacturer, to avoid being haled into court where a user
is injured, need only Pilate-like wash its hands of a prod-
uct by having independent distributors market it.” Wein-
trauh, A Map Out of the Personal Jurisdiction Labyrinth,
28 U. C. Davis L. Rev. 531,555 (1995).

IIl

This vase is illustrative of marketing arrangements for
sales in the United States common in today's commercial
world® A foreign-country manufacturer engages a U. S.
commpany to promote and distribute the manufacturers
products, not in any particular State, but anywhere and
everywhere in the United States the distributor can at
tract purchasers. The product proves defsctive and in-
jures a usev in the State where the user lives or works.
Often, as here, the manufaeturer will have liability insur-
ance covering persanal injuries caused by its products,
See Cupp, Redesigning Successor Liability, 1999 U, 1Ll
L. Rev. 845, B70-871 (noting the ready availability of
products liability insurance f‘m manufacturers and citing a
study showing, “between 1986 and 1996, [such] insurance

“cost manufacturers, on average, only sixtesn cants for
each $100 of product salea") App IDQWISQ

In sum, Mcfntyme U‘x’x, by engaging McInhyre Amema ta
promote and sell its machines in the United Btates, “pur-
posefully availed itsclf” of the United States market na-
tionwide, not a market in a single State or a discrete
collection of States. Mclntyle UK thereby avaﬁed itself of

the market; of all States in which its praducts were sold
by its exclusive distributor. “Thle] ‘purposeful availment'
requirement,” this Court has explained, simply “ensures
that a defeadant will not be haled into a jurisdiction solely
as a result of *random, *fortuitous, or ‘attenuated’ con-
tacts.”. Burger King. 471 U.8,, at 475. Adjudicatory au-
thﬂm:y is apprupriately exercised where “actions by the
defendant hinmself" give rizse fo the affiliation with the
forurn. Ibid. How could McIntyre UK nat have intended,
by its actions targeting a nationa! market, to sell products
in the fourth largest destination for imports among all
States of the United Stdtes and the largest scrap metal
markst? See supro, at 8, 10, n. 6. But see ande, at 11
(plurality opinion) (manufacturer’s purpeseful efforts to
sell ita products nationwide are “not ... relevant” to the
personal Jurxsr}mtmn ingquiry).

+ A -
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_]sCARNIVAL CRUISE LINES,
INC,, Pelitioner

v’
Fulala SBUTE, et vir.
Mo, §9-1647.

Arguned Jan, 15, 1991. .
Decided April 17, 1991,

_JsmJustice BLACEMUN delivered the
opinion of the Cotrt,

In this admiralty case we primarily consid-
er whether the United States Conxrt of Ap-
peats for the Ninth Cireuif eorrectly refused
{0 enforee a forum-selection clause eontained
in tickets issued by petitioner Carnival
Cruise Yines, Ine, to respondents Eulala and
Ruszel Shute.

I .

The Shutes, through an Arlington, Wash,,
iravel agent, purchased passage for & 7-day
croise on petitioner’s ship, the Tropicale
Respondents paid the fare to the agent who
forwarded fhe payment to petitioner’s hesd-
quarters in, Miami, Fla. Petitioner then pre-
pared the titkets and sent them {o respon-
dents i the State of Washington. The face
" of each tcket, ab its left-hand lower corner,
contained this admonition; :

“SUBJECT TO CONDITIONS OF CON-
TRACT ON LAST PAGES IMPORTANTI
PLEASE READ CONTRACT—ON LAST

PAGES 1, 2, 8” App. 15,
The following appeared on “contract page 17
of each tickel:

“TERMS AND CONDITIONS OF
PASSAGE CONTRACT
TICKBT

- -

“s, (a) The acceptance of this. ticket by
the person or persons named hereon as

111 SUPREME COURT REPORTER
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passengers shall be deemed to be au ac-
ceptance and agreement by each of them
of all of the terms and conditions of this
Passage Coniract Ticket.

-

“8. It is agreed by and bebwaen the pas-
senger and the Carvler that all disputes
and matters whatsoever arlsing under, in
comnection with or incddent to this Con-
track |ashall be Ltigated, if at all, in and

_ before a Court located in the State of
Florida, USA, to the exclusion of the
Courts of any other state or country.” ¥d,
at 16.

The Isst quoted paragraph is the forum-

selection clanse at issue. -
1. )

Respondents hoarded the Propicale in Log
Angeles, ¢al. The ship sailed to Puerto Val-
lavta, Mezico, and then yetwmed to Los An-
geles, While the ship was in international
waters off the Mexiean eoast, respondent Eu-
1ala Shute weas infured when she shipped on &
deck mat during 2 guided tour of the ship’s
galley. Respondents filed suit sgainst peti-
tioner in the Urited States District Court for
the Western District of Washington, elaiming
that Mrs. Shute’s injuries had been caused
by the negligence of Carnival Cruise Lines
and its employees. Id, ab 4

Petitioner moved for summary judgment,
eontending that the formm clause in respon-
dents” tickets required the Shutes to bring
their sult gghinst petitioner In & court in the
State of Florida. Petitioner contended, al-
ternatively, that the District Cowrt lacked
personal jurisdiction over petitioner because
petitioner’s contacts with the State of Wash-
inpton were ingubstantial, The District
Court granted the motion, holding that peti-
tioner’s contacts with Washington wera con-
stitutionally insufficient to support the exer-
dise of personsl jurisdiction. See App. to
Pet. for Cert, 60a. ‘

The Court of Appeals reversed. Reason-
ing that “but fo” pelitioner’s solicitation
of business in Washington, respondents
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would not have taken the cruse and Mrs.
Shute wonld not have bean injured, the comrt
concluded that petiioner had sufficient con-
tacts with Washington to justify the District
Cowrt’s exeveise of personal jurisdietion, 897
.24 877, 885-886 (CA9 1990).*

swTurning to the formm-selection clanse,
the Court of Appeals ackmowledged that a
court concexned with the enforceability of
such a cdlanse must begin its analysis with
The Bremen v Zopota Gff-Shore Co, 407
UL 1, 92 S.Ct. 1807, 82 L.Ed.24 513 (1972),
where this Court held that fortum-selection
clauses, although not “historieally ... fa-
vored,” gre “prima facle valid” Id, at 910,
92 8.Ct., at 1918, See 8987 .84, at 888, The
appellate court concluded that the forum
clanse should not be enforeed because it “was
not freely bargained for™ 1d, at889. Asan
“independent justification” for refusing to en-
foree the ciause, the Court of Appeals noted
that there was evidence in the record to
indieate that “the Shutes are physically and
financially incapable of puvsning this ltiga-
ton in Florida” and that the enforcement of
the clause would operate to deprive them of
thelr day in eourf and thereby contvavens
this Cowrt’s holding in The Bromen. 897
F2d, at 889,

We granted certiorari to address the ques-
tion whether the Court of Appeals was cor-
rect in holding that the District Cowrt should
hear respondents’ tort claim against petition-
er. 498 TS, B807-808, 111 B.Ct 89, 112
LEd2d 16 (1990). DBecsuse we find the
forum-selection. clause to be dispositive of
this question, we need not consider petition-

#The Court of Appeals had Hled an earlier opinion
also reversing the Distriet Court and ruling that
the District Court had personal jurisdiction vver
the eruise line =nd that the forumeselection
clause in the tickels ‘was umreasonable and was
not to be enforced. 863 F.2d 1437 (CA9 1933),
That opinion, however, was withdrawn when the
court certified to the Supreme Court of Washing-
ton the guestion whether the Washington long-
arm statute, WashRev.Code § 4.28.185 (1988),
conferred personal jurisdiction over Carpival

-2

er's constitutional argument &s to personal
jurisdiction. See Ashwander v TVA, 207
U 8. 288, 347, B6 8.Ct. 466, 483, 80 L.Ed, 638
(1936} (Brandeis, J., coneurring) (*‘It is not
the habit of the Court to decide questions of
a constitutional nature unlessyo sbsolutely
necessary to a decision of the case” quoting
Burtor v. United States, 196 U8, 238, 295,
25 8.Ct. 248, 245, 49 LEd. 482 (1905)).

e

~
2
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‘Within this context, respondents urge that
the fornm clanse should not be enforced be-
cause, contrary to this Court’s teachings in
The Bramen, the clause was not the product
of negotiation, and enforcement effectively
world deprive respondents of thelr day in
court. Additionally, respondents contend
that the clause violates the Limitetion of
Vessel Owner’s Liability Act, 46 U.S.C.App.
§ 18%c. 'We consgider these arguments in
turn

v

A

[2] Both petitioner and respondents ar-
gue vigorously that the Courl’s opinion in
The Bremen governs this case, and each side
purperts to find ample support for its posi-
ton in that |syopinion’s broadranging lan-
guage, 'This seeming paradox derives in
large part from key factual differences be-
tween this case and The Bremen, differences
that preciude an antomatic and simple appli-
cation of The Bremen's general pnnmples to
the facts here, -

In The Bremen, this Court addressed the
enforceability of & forum-selection clause in &
contract between two business eorporations.
An American corporation, Zapata, made a
gontraét with Unterweser, a German corpo-
ration, for the towage of Zapatd's cceangoing
drifting vig from Lowisiana to 3 point n the
Adriatic Sez off the coust of Ifaly. The
agreement provided that eny dispute arising
tnder the confract was o be resolved in the
London Cowt of Justice. After a storm in
the Gulf of Mexico seriously damaged the rig,
Zapata ordered Untarweser’s ship to tow the
1ig to Tamps, Fla, the nearest point of ref~
uge. Thereaffer, Zapéta sued Unterweser in
admiralty in federal cowrt at Tampa. Citing
the fornm clause, Unterweser moved fo dis-
taiss. “The District Court denied Unterweos-
er's motion, and the Court of Appeals for the
¥ifth Cireuit, sitting en bance on rehearing,
and by & sharply divided vote, affirmed. In
re Complaint of Unterweser Reederei GmbH,
446 F.2d4 907 (1971),
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This Court vacated and remanded, staling
that, in general, “a freely negoliated private
international agreement, unaffected by fraud,
undue influenee, or overweening bargaining
powar, such as that involved here, should be
given full effect.” 407 .8, at 12-18, 92
8.Ct. at 18141915 (footnote omitted). The
Court further generalized that “in the lght
of present-day commercial realities and ex-
panding International trade we conclude that
the forom clatse should control absent a
strong shewing that it shonld be set aside”
Ig, at 15, 92 S8.Ct, at 1916, The Comrt did
not define precisely the circumstances that
woulld make it unrveasonable for & court to
enforce a forum clause. Instead, the Court
discugsed a xumber of factors that made it
reagonable to enforce the clause at {ssue in
The Bremen an«,i_L@gthat, presumably, would
be pertinent in any deterraination whether to
enforee o similar dange.

Tu this respect, the Court noted that there
was “sttong evidenes that the forum dlanse
wag a vital part of the agresment; and {that]
it wotld be unvealistic to think that the par-
ties @id not conduet their negotiations, in-
clnding fixing the monetary terms, with the
consequences of the formm clause figuring
prominently in their calelations” Id, at 14,
92 8.Ct, 1915 (footnote omitted). Fuxther,
the Cowrt observed that it was not “dealing
with an agreement between two Amerjcans
to resolve their essentially Joest dispubes in a
retaote alien forum,” and that in such a case,
“the serious inconvenienes of the eontractnal
forum 1o ore or both of the parties might
caryy gredter weight in determ:mng the vea-
sonableness of the forum davse” Id, at 17,
6 5.Ct, at 1917, The Court stated that
even where the forum clause establishes a
remote forum for resolution of confliets, “the
party clabming [unfa:rnessj shonld bear a
heavy burden of proof” Ibid

In applying The Bremen, the Court of
Appesls in the present Btigation took note of
the foregoing “reasonsblencss” factors and
rather automatically decided that the forum-
selection clause was unenforcesble because,
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unlike the parties in The Bremen, respon-
dents are not business persony and did not
negotiate the terms of the elsuse with peti-
tioner. Alternatively, the Court of Appeals
ruled that the clause should not be enforced
because enforcement effectively would de-
prive respendents of an opporbunity fo -
gate thelr claim against petitioner.

~ - The Brexen. eoncerned a “far from routine -
transaction between companies of two differ-
ent nations contemplating the tow of an ex-
tremely eoutly piece of equiprment from Lowd-
siana. aeross the Guif of Mexico and the
Atlantic Ocean, through the Mediterranean
Sea to s final destination in the Adriatic
Sea” Id, at 18, 92 S.Ct, at 1915, These
facts suggest that, even apart from the evi-
dence of negotiation regarding the forum
danse, it wis entirely ressomable for the
Court in The [seBremen to have expected
Unterweser and Zapata to have negotisted
with care in selecting 8 forum for the resclu-
tion of disputes arising from their special
towing contract,

In contrast, respondents’ passage confract
was purely routine and doubtless nearly
identical to every commerdal passage eon-
tract issupd by petitioner and most other
erulse lines, See, eg, Hodes v. SN.C Ae-
hille Lovro ed Aliri-Gestions, 858 F.2d 905,
910 (CAS 1988), cart. dism’d, 490 U.S, 1001,
100 B.Ct 1683, 104 LEd2d 149 (1989). In
this context; i would be entively unreason-
able for us to assume that respondents—or
sny other erudse passenger—would negotiate
with petitioner the terms of a formn-selection
clausé i an ordinary commercial crulse tick-
eb. Common sense dictates that a ticket of
this kind will be & form confract the terms of
which are not subjeet to negotiation, and that
an individual purchasing the ticket will not
have bargainlng parity with the cruise line.
But by ignoving the crucial differences in the
busihess contexts in which the respective
confracts were executed, the Cowrt of Ap-
peals’ anslysis seems to ns to have distorfed
somewhat this Court's holding in The Bre-
men.

In gvaluating the reasonableness of the
forum clause at issue in this case, we must
vefine the analysis of The Bremen to accomnt
for the realities of form passage coniracts.
Ag an initial matter, we do not adopt the
Cowt of Appeals’ determination that a non-
negotiated foruxe-selection clause in a form
ticket contract is never enforceable simply
because it is not the subject of bargaining,
Including™d Feasonable forun tldnse fn &~
form contract of this kind well may be per-
missible for several reasons: Fisst, a cruise
Iine has a special interest in limiting the fora
in which it potentially eould be subject to
suit. Recause & evuise ship typically carries
passengers from many locales, it is not un-
likely that a mishap on a eruise could subjeet
the crufse line to Htigation in several differ-
ent fora, See The Brewmen, 407 US,, ab 13,
and n. 156, 92 8.CL, 4t 1915, and n, 15; Hodes,
858 F2d, at 918. Additionally, a clause es-
tablishing ex ante the forum for dispute reso-
Iution has the salutary |sueffect of dispelling
any confusion abont where suits avising from
the contract must be brought and defended,
sparing litigants the time and expense of
pretrial motions to determine the correct
forum and conserving judicial resources that
otherwise would be devoted to deciding those
motions. See Stewmt Orgomization, 487
U8, at 33, 108 8.Ct, at 2246 (concurring
opindon).  Finally, it stends fo reason that
passengers who purchase tickets contalning a
forum clause bke that at fssue In this case
benefit in the form of reduced fares reflect-

ing the savings that the eruise Yine enjoys by

limiting the fora in which it may be sued.
Cf. Northaestern Naf. Ins. Co. v Donovan,
916 F2d 372, 878 (CA7 1990).

We also do not accept the Court of Ap-
pealg’ “independent justification” for its con-
clusion that The Bremen dictates that the -
clause shonld not be enforeed because
*Itlhere is evidence in the record to indicste
that the Shutes are physically and financially
incapable of pursuing this litigation in Flori-
da” 837 F.2d, at 889. We do not defer to
the Cowrt of Appesls” findings of fact. In
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dismissing the case for lack of personal juris-
diction over petitioner, the Diskrict Court
made no finding regarding the physical and
financial impediments to the Shutes’ pursu-
ing their case in Florida. The Cowrt of
Appeals’ conclusory reference to the record
provides no basis for this Couxt to validate
the finding of inconvenience. Furthermore,
the Court of Appeals did not place In proper
context this Comrt’s statement in The Bre-
" men that “the serious inconvenience of the
contractual forom to one or both of the paw-
tles might carry greater weight in determin-
ing the reasmmableness of the forum ¢lause.”
407 U.8,, at 17, 92 8.Ct, at 1817, The Court
made this statement in evaluating a hypo-
{hetical “agreament between two Americans
to resolve their essentially local disputes in o
remote allen forum” Ibid  In the present
case, Florida is not a “remote alfer forum,”
oy ven the fact that Mrs, Shute’s acd-
dent oceurred off the eoast of Mexico—is this
dispute an essentlally local one inherently
more soited to resolution in the State of
Washington than in Florida. In |gdight of
these distinetions, and berause respondents
do nob datm lack of noblee of the forum
dause, we conclude that they have not satis-
fied the “heavy birden of proof,” ibid, re-
quired to set aside the clanse on grounds of
inconvenience.

[3] Tt bemrs emphasis that forum-selec-
tion clauses contained in form passage con-
tracts are stbject to judiclal scruting for
fundamental fairness. In this ease, theve is
no indication that petitioner seb Florida as
the forum in which disputes were to be re-
solved as z means of discouraging cruise
passengers from pursuing lagiiimate dlaims.
Any suggestion of such a bad-faith motive is
belied by two facts: Petitioner has is prinel-
pal place of business in Florids, and many of
its evnises depart from aud return to Flovids
ports. Similarly, there is no evidence that
petitioner obtained respondents’ accession to
the forum eleuse by frand or overreaching.
Finally, respondents have eonceded that they
were given notice of the forum provision and,
therefore, presumably retained the option of

111 SUPREME COURT REPORTER.
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rejecting the contract with impunity, In the
case before us, therefore, we conclude that
the Courb of Appesls erred in refusing to
enforce the forum-selection clange,
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IERMS AHD CONDITIONS UF PASSAGE CONTRACY TICKEY

i

t
£, 3] Whenevtt the wort “Gantier™ 15 used in Yus Contract It snait meza antd wcluda, jointly and & The Carper s)vait not he lable Tor logses of valuablas unless Slored i the Vesssi's salely deposinry
§mm!ky. the Vease!, il ownamy, cperatord, charterees and tenders, The letm "Passenger” shal and ihen rof sxceading §500 1 any nvonl i :
mm;«.h thie plurat wv;uc? ;ppr?g@u.rzm a parsons engaging 1o and/ot lraveling under ihls Con- 6 1 the Vesaul eatrles & surgeon, physiclan, masseuss, bitber, hat dissser o mancurlsl, it 5 dong
fract the mase noluges : soiely :fr !ilhc uonvm!encc!nt e passenger and any such parson 0 de.\img with the passengar is
. Diticees and of the Vexsse! shall hiave the benellt of aff of the lerms and con- not and shall nat be considered tn any izspect whalspevet, 25 fhie ewmployes, servant or agent of
g@m&%&ﬁ&wﬁm&. > Crew of the Vesse The Caerier o thy Caetler shall nol be able 1or any act or omission of Such person or thasy under
bis orders or assizting him with raspect fp tragtaeny, 2dvics of o3 o any kg Qlven lo any
2, This tickat fs vahd only fot tha persan oy paesons named herson 35 he passencer Or pasaengers passanger, !
ang canmot bz transierced wittioul the Catner’s consent weitien herron, Passipe maongy shall be The sur . s
geon, physician, massedss, barber, hair.dresser at manfousist shalt be sniiited to rodke 3
deemed fo e sarned when pald and ool refundahia, prapét chatge dor any sarvice perlormed with easpact 1o 2 passenger and the Cartler shafl not.tey
3 a) The acreptance of thes fiekel by tha person of parsons mamed hetesn as pasyengars shall he Jn any way in gny such arangement, |
deermed 10 be an zccepiance and agreament by each ot thens of alt o1 the lerms and conditions of 7, The Cartler hafl nol b lmbls lor any claims whatsosver of the passeupar unlesy tufl partioars
thus Passags Contragt Ficket, me;:gg n!; w{nmngh B% give? snimn Carner ot their agents valltla 185 days alter the aassenqc’r“:;haxg
erefanding o " be fandad lram the Vedsel of In the tase the vaysge is abaodoned within 185 days thezeatles, St
{b) The pazsenger admits a futh &t the of the Vessel and assumes all nskc 4
intiden! Io lravel and Transportation gnd hancling of passengers and carge The Yesset may or myy !a fﬁ“r;ny ?aim ahau ot by Bmmwaahln in any svent pnless commenced wilhin one yeat alter
not carry 2 ship’s physiclan at e eleetion of e Carelar he farg lncludes futl boatd, grdinaey e date of the doxs, Injury or death .
shug's tood cunng.ine voyage, but ao spidts, wina, best of mnerat walers g i té ageead by snd belwesr the passenper and e Carned 1AL a1 disputes and malters whatspever
N ansng undes, In conrnechsty wih pr inoddent 15 ies. Conlract shatf bo Utlgates, ¥ 31 al, w and
4 the Camer sl not ba fable for any losy of Ete or personal lojury or defay whatsorvar beioen 3 Cowd Jocated [t the State of Flaida, U S.A, 1 the exclusion ol ihx Coorls of any othe
whesesorder ansing and howspever chuserd even though the same may have besa caused by the state o country .
neglgente of delault of the Caterer o Hy sevanis or agents No underiaking or warianly (5 glven .
o shail e unphed taspeciing the Seawodlhl tingss o ¢ ol tha Vegsal This exemplion 9. The Carnar in ateanglipg for the seevicn catled for by ait shore teafuen cacpons or shore erctrsion
hione hatuhily shait exiend to [he amployees. servanls and anents of he Cartter ang Tor itha purpdse fickets, acts only 33 qnent lor the tolder thareof and assumas o respousidiily and 1 no evenl
s sxemplion sl be opemied to ronghiute 2 Conlrac! gnlered nlo bebween the prssenqer ynd <hiall by babla ter any oy, Mainags, Wiy of delly @ ot ol sud person and/or haggags: peperty
the Gt an beball of At persons wha are o¢ hecoms Niom e 19 Wme ds employees, setvants or 0% oifects in ronnechan wilh samd services, noe Mnes Darnes nuavanine the petformuance of any such
apmty and 2% such pessons shalt 1o Bus exten] hie deemad to be parkies fo Ung Conteagt Rt '
CONTRACT PAGE 1 ;
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fach fully paid aoull passeager wall be allowed an valnoled anount of daggasgs free of charge
fiaggage means only Dunks, valises, satchels. bags, bangers and bungles witll {hea conienls con-
susling of anly surh wearny apparel, toidet arnctes and Simiar personat eflects as wre neTessary
and appropeaty fof (he stabion s Ntz ol the passeager and 1ar the pueposs of the joutney

Ko tols of vage, houskhald goods, presents dndror profietty of alners jewelry, money docy-
meniy, velyabies ol aay descripfion meiuding bui nat imaed 16 Swch akcles as Jre descnbed
Sectlon 4781 Revised Statuts of the U 5S4 (46 USCA § 181) shait be carcied extept under and
sybpel 16 the terms of 3 special writtan Conleact of Bt of Lading entered nto wilh the Gartist prior
1 penbarkation upan Appcation of the passengst and e passeapet hareby warrants (hat no such
arlicles are contaned 0 any teteptacie of containet presented by him as Daggage hersunder, aad
i any such aricle pr- afeles are  stupped and ine PAsSENGU 'y Dwgagp it LIESEN af 1his watranty
no 1ablity for neghgence, grass of ordinaty, shall aftach Yo the Carder ot any fss of damage
iheteto

12, 8 w6 thpoiled and apreed hal Ing apgrepate value of each passenger's property uhder the Adullt

figkel dous nol exceed $100 00 halt brkel $50.00) and any habidily of e Cagrier for any tause
whatsoever with respect fo said properly shal nol exceed soch*som, unizss the ‘passenger shall in
whitng, delivered o the, Careler peior {0 embarkation, deciare ifie fiye valve thereol and pay 1o the
Carrlet prar 1o embarkation s suen fin U S Oollars) eqiral 1o 5% of the excess of such value, m
which tvenl Ihe Camiec’s habilily shialf bs e to the aclual damages sustalnzd o the propaity
tut notan excess of the deciared value

. The Vesie! shalf be eatitled 1o feave and ender poris with o wathout pllols or tugs, fo low and

assist ofhar vessels m any circumsiances to relum fo or enter any port at the Maslet™s ducretion
g o any putpote 2ud 10 devale m oy duechon or o any purpese frum the ditert or usual

course, 3il spch d Beng 3 as §i g put of dod melded g the propossd
voyage h
o the perh % o wnyage 1s fundesod of d} of it the omnien o? Ihe Careler

the prop p
or fhe Mastee 15 ety 10 De tmfered or prevented) by war, fosihises bioCkane, e, tabos con-

1

1

b

o

luets, sinkas on board or 2shore, Festramd ol Rulers of Prances, beaskdown of the Vessel.
C dochiny did or any other cause whaisoever, o o the Carriar oF the Master cone
sutery. (hat ot any (eason whatsoeyer, progesding o, alfempting to gnler, o entening O¢ remawming
21 tha pot! of passeager’s daslination may expose the Vessol fo 7isk or less or damage of be Ikely
to delay her, the passenger and hls Baggage may bz Janded af the port of embarkafion or 3% any
port or place 2t whieh the Vessel may cat when Ine responsibily of the Catcier shaltigndse and
s contract shall e dzemed fo have heen fully pacformed, or If the passenger has nol embarked
the Cattler 1y cancel (he pesposed voyage without Bability to refund passage mozsiey of tages paid
n agvance.

. The Carner and {he Master shili have ubzﬂi 16 tamaly with any onders, leczmmendalions or direer

flons whatsoever Diven by the Goverament of 2ny naion er by any Depastments thereol 6f by any
parson aching o2 purporling 10 3¢2 with the aothonly of such Government or Ospardment of by 9oy
Comguliee br person having under fhe dems of the War Risks tnsuranace on the Vassal the right
10 gres suth orgers, recommendabions or directions, and if by raason of and in compliztos with 3ay
such groers, 1ecommendalions of direcidns anything Is dona or Is nof dooe the same Shalt noj be
deemed 3 devabion ar 2 breach of this Conteact. Disembatkation of dny pastanges or dlscharge ot
s baggags in accordance wilh such orders, recommendations of dicaclions shali-toashitute due
and proper Julliiiment of the shligations of tne Carrier yndes this Contract,

- {2} The Carreer shatl ot be fiable to make any relund to passengers i respect of Jost ekels or m

tespect of tickels whally ot parlly ol used by a passkager

{b} 1t for any readdn whatsosver Ihe passenger I retusad permission ta land 4t the port-of ditem-
‘harkation or such other ports as iz provied for in Clauses §4 and 15 bereot s passanger and
his bangaga may be tanded 2 any port or place 3t which tha Yastel calls or be carued Dack o the
purt of embarkalion ang shall pay the Cartier Jull faes according 10 45 fantf in use 3t such ime for
such tasther carvage, which shall e ypost ihe ferms heten containes

CONTRACT PAGE 2
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11 The Carrier ang the Vessel shall havg 2 fen updn 3l Daqoaps, money, Mofor £aes ang other

arly what: panying tha ¢ gar and the nght to <zl the same hy publis auctmn

oz gthetwise lor ait sums whalscavst dud liom (o passaager under (us conteant and for tha cosis.
and prpenses of entoicing such fian and ol suth gals. .

18. The passenger o o & minof Tus parant or guarcian snalf be linble lo the Carriar and 1o the Master
for day fmsn o penallies iipoatd 00 She Carisr by tha eothoriues (or his falhus 1o Dhiserve or
comply with locaf tequiements in saspect of mmigtatin, Customs snd Exelss or any nther Govaras
ment isgulations whatseaver,

19 Mo passenger shall be atiowed {o bring on board fhe Vessmt Weapons, Firgarma, Ameunilion, £x
plaslves or otver gangrinuy goods withut witten parmission fram the Cariee,

28 T Catrier shall have Rherty withou! provious nolles fo cancel al the por} of ambarkation of at any
part s Contract and shall thoteupan ratumn ta the passenger, of the Comsact is cancelled 2t the
port of embarkation, his passape money, of, # the Contrzct is cancelled Rier, 3 proportionale par
tereot

21, The passeager warrants that fig and 1hose taveling with him are phystcalty Bt st fhe Umn of em-

bakation. The Carlor and Blasker sach saservex the fight {o relfuss pssage 1o anyons whoss
healih of wallars would ba considared 2 risk o his awn wetlbeing or that ot any other passengar

t

'

22 Shouldt the Vessel dmmle trom 0% courss dun (0 pazsengar's noghpsacs, sad passengst o s
estaty shal ba Habla {or any relzied osls tocurred,

23, The Bseelor reserves tha sight fo Increase published facss without peior notl 16 the evant ¢f an
:n%oas;a. :he‘ lgasmr har thx aptipn of acespling the igcieased s of cancalling resgnations
wiRout psnaily, !

24, in adaition to 3 of the rosieictlont and sxamptions frony fbliity provided in this Costract ha
Careior shatl hava the benelit i alt Shiutea of the tinitan Slates o} Amatica fwvlmng fardimitasion
and sxengration from habillly and the procedures provided Instshy, including but net Rmited o
Sections 4282, 42824, 4281, 4784, 4785 ang 4256 of the' Revised Staluns of the Unltad States of
America ({6 USCA Sections 182,483, 183b, 164, 185 and 1851 nelhing In 1M Coatses i da-
1eaded o nor shall &t operpte 10 lumit o deprsve iha Carrier o} aay sugh statstery Renrfalion ol of
axonsralinn fom Sabitly.

25. Should any provision ot this Contract he contrary to or fovalid oy virue of the aw of any jutladice
flof or by so heid by & Court of compsten] jusisdiclion, isuch provislon shall be gremsd o be
sevired trom Iha Conbias) and o ne eitest and afl temaining pravisions erein shat be in Iolt toccs
and etiect and censlitoly the Contract of Carrlage, .

. 1
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THE
ARBITRATION-LITIGATION
PARADOX

Pamela K. Bookman®
forthcoming VANDERBILT LAW REVIEW 2019
"7 A DomesTic COMMERCIAL ARBITRATION '

The origin story of the FAA has been told many times® The 1925 Act
responded to the then-prevalent refusal of courts to specifically enforce
arbitration agreements.” It instructed courts to put arbitration clauses on an
“equal footing” with other kinds of contract terms” and “set forth the
procedures to be followed in federal court for litigation about arbitration.””
The federal law followed in the footsteps of the 1920 New York state
arbitration statute and other similar statutes.”™ '

According to scholars, the Act “was originally designed to cover
contractual disputes between merchants of relatively co-equal bargaining
power.”” Iis lead proponents, Julius Cohen and Charles Bernheimer, worked
for the New York State Chamber of Commerce and appeared before Congress
as representatives of dozens of “business men’'s organizations.” They sang
arbitration’s praises “as a way ‘to-make the disposition of business in the
commercial world less expensive,’” faster, and more just™ Also appearing
before Congress were Herbert Hoover, the Secretary of Commerce; W.H.H.
Piatt, Chairman of the Committee on Commerce, Trade, and Commercial Law
of the American Bar Association (who testified that the Act should not be read
to apply to labor disputes); and others advocating for “arbitration in

#® MacNeil, Chap. 4 IMRE SZALAL OUTSOURCING JUSTICE: THE RISE OF MODERN ARBITRATION LAWS
IN AMERICA (2013); Hiro N. Aragaki, The Federal Arbitration Act As Procedural Reform, 89 N.Y,U. L. Rev.
1939 (2014); see also Amalia D. Kessler, Arbitration and Americanization: The Paternalism of Progressive
Procedural Reform, 124 YALE L.J. 2940, 2957 (2018); AMALIA D, KESSLER, INVENTING AMERICAN
EXCEPTIONALISM: THE ORIGINS OF AMERICAN ADVERSARIAL LEGAL CULTURE, 1800-1877 (2017).

7 David L. Noll, Regulnting Arbitration, 105 CAL. L. REV. 985, 994 (2017).

1 EBO.C v. Waffle House, Inc,, 534 U.5. 279,293 (2002).

72 Avagald, supra note __,

B MacNeil, supra note __, at §8.1; TAN MACNEIL, AMERICAN ARBITRATION LAwW: REFORMATION--
NATIONALIZATION—INTERNATIONALIZATION, Part (1992).

# Szalai, supra note __, at 524-525 (footniotes omitted); Leslie, supra note __, at 305-306; Margaret L.
Moses, Statutory Misconstruction: How the Supreme Court Created A Federal Arbitration Law Never Enacted
by Congress, 34 FLA. 81. U. L. REV. 99, 106 (2006). But compare Circuit City Stores, Inc. v. Adams, 532 UL,
105 111 (2001) (“[TThe FAA compels judicial enforcement of a wide range of written arbitration
agreements.”) with id. at 125 (Stevens, J., dissenting) (“The history of the Act, which is extensive and
well documented, makes clear that the FAA was a response to the refusal of cowrts to enforce
commercial arbitration agreements....”). In fascinating new work, Amalia Kessler sheds important Hght
on Progressive lawyers’ influence on the FAA and their understanding of arbitration as part of “their
program for wban civil justice.” Amalia D. Kessler, Arbifration and Americanization: The Paternalism of
Progressive Procedural Reform, 124 YALE L. 2940, 2962 (2015). But she does not purport to rebut the
foundational agsumption that the Act originally targeted arbitration clauses in commercial contracts.

7 Leslie, supra note __, at 302 (dtations omitted); Moses, supra note __, at103.

-259-



12 THE ARBITRATION-LITIGATION PARADOX

commercial matters.”? Indeed, in the proceedings leading up to the FAA’s
. enactment, “every witness, every Senator, and every Representative discussed
one issue and one issue only: arbitration of contract disputes between
merchants.”?” The cited examples discussed contracts between merchants,
often involving international transactions.”

The business world had legitimate complaints about litigation. Civil
procedure before the 1938 adoption of the Federal Rules of Civil Procedure
was rigid and complex; it notoriously provided lawyers with incentives to
“insist on procedural formalities for strategic gain.”” It involved long delays.®
Hiro Aragaki argues that the FAA was developed in the context of “[an]
increasingly intolerable situation in the courts and the seeming stagnation of
judicial reform efforts in Congress,” by advocates who ”saw privatization as
the most effective vehicle for improving adjudicative dispute resolution.”s!

There was much to recommend arbitration in these commercial contexts.
An extensive literature explores how and why arbitration, the “creature of
contract,”® can provide sophisticated parties with important opportunities to
craft the fate of their disputes in the name of maintaining party autonomy,
procedural flexibility, and other private law virtues.® The ability to choose
arbitration can be an expression of contractual freedom.® These are the
private-law values of arbitration. They have particular force in combination
with essentialist values, that is, in circumstances when litigation is viewed as
“intolerable” and arbitration seems to offer a cure for litigation/s ills.

The Supreme Court's version of the FAA’s origin story is stiperficially
consistent with the scholaily account just described. The Court cites two main
reasons for the FAA’s enactment: first, to “reversfe] centuries of judicial
hostility to arbitration agreements” and “to place arbitration agreements ‘upon
the same footing as other contracts,” and second, “to allow parties to avoid
‘the costliness and delays of litigation.”’8 The Court does not consider the
business interests. driving the arbitration reform movemént to limit its
interpretation of the statute® Conversely, the Court has focused on the

7 Teslie, supra note __, at 303-04.

7 Id. at 305.

78 Id. at 306.

7 Aragaki, supranote __, at 1966.

8 Il at 1968,

8 T, at 1976,

82 See Aragaki, Creature of Coniract, supra note _ (discussing the popularity of and problems with
this term).

81 See, e.g, Drahozal & Ware, Why Do Businesses Use (Or Not Use} Arbitration Clauses?, Ohio State
Journal on Dispute Resolution (2010).

8 See, 2.9, Gaillard, supra ("autonomy and freedom aze at the heart of [international arbitration]”).

8 Scherk v. Alberto-Culver, Co, 417 U.S. 506, 511 (1574).

86 See Concepeion; Epic,
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THE ARBITRATION-LITIGATION PARADOX 13

importance of arbitration displacing litigation¥” As a result, while the Court
recognizes the private-law values of arbitration, it focuses its aftention on
safeguarding the essentialist values. Scholars’ historical account that the FAA
sought to promote arbitration as a flexible alternative to litigation lends
credence to the idea that businesses favored arbitration for its perceived speed
and low cost and efficiency, espemally as compared to courts. But the FAA was
also a procedural reform effort that could proceed in parallel with reform
efforts in the courts.® In other words, one can view the FAA as valuing better
procediires in dispute resolution rather than simply (or only) valuing the
avoidance of litigation. '

At its most basic, however, the FAA mandated judicial support for
arbitration when parties chose it as their dispute resolution mechanism of
choice ® It placed exceedingly few limits on what counts as arbitration. The
statute does not define arbitration, either vis-a-vis litigation or oﬂlerwise.

B. ENTHUSIASM FOR ARBITRATION

Litigation-avoidance values have driven the Court's love affalr with
arbitration since the 1970s. Scholars have noted that a likély motivator “was
the Court's view that litigation had become excessive and needed to be
curtailed.”%® Chief Justice Burger, who often expressed concern with judicial
workload pressures, consistently criticized “litigiousness’ and linked it to a
“'mass neurosis . .. [that] leads people to think courts were created to solve all
the problems of society.”’ At the Pound Conferenice on the Causes of
Popular Dissatisfaction with the Administration of Justice in 1976, Burger's
“chief message” “was that the ‘litigation explosion would have to be
controlled.”52 This message was consonant with “the business community’s
growing dissatisfaction with the legal system.”1%

At the same time, the Court has exalted arbitration. The Court has
described the FAA as embodying “a national policy favoring arbitration,”1%
which does not just put arbitration contracts on equal footing with other kinds
of contracts, but seems to affirmatively favor arbitration over litigation.’® As
the most recent Restatement of the U.S. Law of International Commercial
Arbitration reports, “U.S. law now has a now long-established history of
providing strong support to both party autonomy in arbitration and to the
enforceability of arbitral agreements and awards.”1% :

The Court identifies the purpose of the FAA's pro-arbitration policies as
twofold: first, to enforce arbitration agreements and preserve freedom of
contract,’¥” and second, to avoid or replace litigation.® An extensive literature
examines arbitration as a manifestation of contractual freedom™® and a
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22 THE ARBITRATION-LITIGATION PARADOX

hallmark of private law.1% According to these private-law values, the signature
features of arbitration are the choice, autonomy, and flexibility that it affords
parties. As Alan Rau argues, “if there is any ‘public policy” at all implicated in
arbitration, it ... lies in making a relatively inexpensive and efficient process of
dispute resolution available to the parties if and to the extent they wish to take
advantage of it.”1! In the 1980s, the Court cited arbitrations “adaptability” of
as one of its key virtues.16?

In recent decades, however, the Court has focused intensely on the
importance of arbitration’s function as a substitute for litigation. Relying on
the FAA's legislative history,'®® the Court often states that the FAA was
intended “to allow parties to avoid ‘the costliness and delays of litigation'”16
because arbitration was supposed to be able to “largely eliminate[]” that cost
and delay.1¢5 This litigation-avoidance purpose, the Court has now held in
multiple contexts, prevails over Congress’s intent in other statutes to provide
claimants with their day in court'®é or to allow collective action,'¥” and over
many areas of state law.® As noted, these policies often align with
developments that mark the Court's hostility to litigation.’® The vision of
atbitration as a substitute for litigation goes hand in hand with an
understanding of arbitration’s “essential” virtues as those that differentiate it
from the litigation “it was meant to displace” —e.g,, its speed, low cost, and
efficiency.”® The Court has accordingly seen the FAA’s purpose as protecting
those virtues.*”?

In international commercial cases, a third set of values is also at play:

160 Spe Steven Ware, Minn. L. Rev. (1999),

161 Alan Scott Rau, Fear of Freedom, 17 AM. REV, INT'L ARB. 469, 479 (2006).

152 Sep, e.g.,, Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc,, 473 U.5. 614 (1985).

18 Commentators have noted that the course of developing this robust FAA, “the Court’s reading
of leglslative history [of the FAA] appears selective,” Miller, supra note __, at 327-328 & 1.156; see also
Aragaki, supranote __,

164 Scherk v, Alberto-Culver Co., 417 U8, 506, 510-11 (1974) (citing HL.R.Rep.No.96, 68th Cong,, 1st
Sess., 1, 2 (1924); 5.Rep.No.536, 68th Cong,, 1st Sess. (1924)).

165 Dean Witter Reynolds, Inc. v. Byrd, 470 U.5,213, 220 (1985).

16 Of course, in international contexts, the Court may emphasize that the Court has made dear
that this policy “applies with special force in the field of international commerce.” Mitsubishi, etc.

167 See Epic, :

168 See Southland ; MacNeil §8.6. But see [ Connor’s dissent] (saying that the legislative
history plainly does not suggest that congress intended the FAA to preempt state laws).

18 See supra [notes discussing Siegel]; MacNeil § 86 {("Underlying this pro-arbitration stance
appears to be the desire to help ¢lear court dockets, not as a simple consequence of party choice to use
arbitration, but a5 a policy in its own right”). Writing in 1994, MacNeil noted that Velt Information
Sciences v. Stanford University (1986) provided a potenitial exception to this trend because it permitted
parties to direct that state law would govern their arbitration agreements, but DIRECTV, Inc. v,
Imburgia, 577115, __ (2015) has undermined that holding.

0 See Epic.

17 See infra discussion of Concepcion and Epic.
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promoting trade, orderliness, and predictability in international commerce.
~ Indeed, in the international commercial context, the argument in favor of
atbitration is especially strong.!”? Enforcement of arbitration agreements not
only supports freedom of contract and avoiding litigation in potentially biased
national courts (which international business operators seem justified in
wanting to avoid).””® At its best, it also enables parties from different nations to
choose a neutral and expert arbiter for potential disputes and, if the arbitration
clause will be enforced, to create some much-desired predictability.’7* In the
international commercial context, the Supreme Court has sensibly
acknowledged, the success of international trade and commerce requires the
United States to recognize the validity of laws and dispute resolution ouiside
of U.S. courts 1

It is no wonder that the Supreme Cowrt's major shifts to enforcing
atbitration and forum selection clauses occurred in cases involving
international commercial contracts, with the Court explaining that the
international context weighed heavily in favor of enforcing the parties” choices
in those contracts.'7® As discussed in Part I, The Bremen and Scherk explicitly
relied on the particular circumstances in international business transactions to
justify enforcement of such clauses.

In the 1980s, the Court acknowledged the important role that national
courts play in supporting the institution of international commercial
arbitration. It played that role by prioritizing private-law and international
business values over essentialist ones. In Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, the Court noted:

If they are to take a central place in the international legal
order, national courts will need to “shake off the old judicial

172 Iny the investment arbitration context, there is also a strong argument in favor of arbitration, but
the calculus about judicial review is somewhat different, See Roberts & Trahanas, supra note __,

173 Sge supra Part 1B, (discussing The Bremen and Scherk).

17 Se, .. Bermann, supra note __; Cuniberti, supra note __; Sussmar, supranote __, There are also
arguments in favor of arbitration that go beyond its role as a dispute resolution mechanism, See
Helfand, supra note __ (questioning that that’s arbitration’s only purpose); Markovits, supra note ___
(similar). But see Dammann & Hansmann, supra note __ (arguing that arbitration affords less
predictable results because arbitrators want to provide a resolution that pleases both sides rather than
following more predictable legal reasoning).

W Scherk, 417 U.S. at 519 (invalidating the arbitration clause "would ... reflect a ‘parochial
concept that all disputes must be resolved under our laws and in our courts.” . . . We cannot have trade
and commerce in world markets and international waters exclusively on our terms, governed by our
laws, and resolved in our courts,”); M/S Bremen v. Zapata Off-Shore Co,, 407 U 8.1, 9.

% Spg Bremen, 407 U.S. at 11-12 {enforcing forum selection clauses “accords with anclent concepts
of freedom of contract and reflects an appreciation of the expanding horizons of American contractors
who seek business in all parts of the world”); Scherk, 417 ULS. at 515 (finding it “significant ... and ...
crucial” that the contract involved was a “truly international agreement”); Main, supra note __
(discussing Bremen as the “taproot of [the] kudzu vine"” that is arbitration).
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24 THE ARBITRATION-LITIGATION PARADOX

hostility to arbitration,” and also their customary and
understandable unwillingness to cede jurisdiction of a claim
arising under domestic law to a foreign or fransnational
tribunal. To this extent, at least, it will be necessary for
national courts to subordinate domestic notions of
arbitrability to the international policy favoring commercial
arbitration.'?
There, the Court asserted that arbitration’s “hallmarks” were its “adaptability
and access to expertise,” rather than its contrasts to litigation. Indeed, had the
Court prioritized the differences between arbitration and litigation and sought
to safeguard arbitration’s “essential” characteristics, it might have reached a
different result. The claimants had argued that the Court should not enforce
the agreement to arbitrate antitrust claims because arbitration was less
equipped than litigation to handle such complex disputes and important
federal statutory rights.”® The Court rejected this argument. Instead, it found
that arbitration was up to the challenge and recognized the importance of
courts’ support for arbitration in the context of international trade.1”

Key to the Coturt’s decision in Mitsubishi was recognizing this conflict of
values and then subordinating essentialist concerns to the more important
considerations of private-law values and supporting international business. As
discussed below, the essentialist view has serious flaws~for example not
valuing arbitration’s adaptability and capacity for complexity, as Mitsubishi
understood. Mifsubishi provides an example of the Court not only prioritizing
other arbitration values over essentialist ones, but also acknowledging that the
multiple values underlying arbitration can conflict, considering courts’
important role in supporting international commercial arbitration system, and
balancing the different competing values.

In the past few decades, however, the Court has shifted to prioritize
arbitration’s essentialist values over its private-law or international-business
ones, either without recognizing the possibility of a conflict, or discounting its

-7 Mitsubishi Motots Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 638-39 (1985).

78 Id, at 633. Notably, the Court in Mitsubishi was not as enthusiastic about arbitration as it
seemed. In dicta, Mitsubishi assumed that courts could invalidate an atbitral sward as against public
policy if they interpreted a foreign choice-of-law clause to preclude the effective vindication of federal
statutory rights. Id. at 637 n.19 (“We ... note that in the event the choice-of-forum and choice-of-law
clauses operated in tandem as a prospective walver of a party’s right to pursue stahutory remedies for
antitrust violations, we would have little hesitation in condemning the agreement as against public
policy.”). But subsequent Supreme Court decisions have all but eliminated the public policy defense in
public cases, and this dictum has “proven to be largely an empty fhreat” Rogers, supra note __, at 367
n.154, U.S. courts do not decline to enforce arbitral awards based on the public policy considerations in
Mitsubishi, Sweet & Grisel, supra note __, at 178 n.38 (“We are not aware of any” U.S. court refusing “to
enforce awards based on public policy considerations after Mifsubishi”).

17 Id,
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importance. In this shift, there is rarely balancing analysis or even
consideration of the possibility that these different values could conflict in
theoty or do conflict in practice® As discussed in Part IV, this development
has important consequences for many unresolved legal issues concerning
international commercial arbitration in U.S. courts. The next section discusses
- the Court’s recent-embrace of arbitration’s essentialist values and -hostility to
litigation, to the exchision of other values that are critically important to
international commercial arbitration. ‘
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Syllabus

777 JONES v TLOWERS BT AL,

CERTIORARI TO THE SUPREME COURT OF ARKANSAS
No. 04-1477. Axgued January 17, 2006—Decided April 26, 2006

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court. .

Before a State may take property and sell it for unpaid
taxes, the Due Process Clause of the Fourteenth Amendment
requires the government to provide the owner “notice and
opportunity for hearing appropriate to the nature of the
case.” Mullane v, Central Hanover Bank & Trust Co., 839 .
U.S. 806, 318 (1950). We granted certiorari to determine
whether, when notice of a tax sale is mailed to the owner and
returned undelivered, the ‘government must take additional
reasonable steps to provide notice before taking the own-
er's property.

I

In 1967, petitioner Gary Jones purchased a house at 717
North Bryan Street in Little Rock, Arkansas, He lived in
the house with his wife until they separated in 1993. Jones
then moved into an apartment in Little Rock, and his wife
continued to live in the North Bryan Street house. Jones
paid his mortgage each month for 30 years, and the mortgage
company paid Jones’ property taxes. After Jones paid off
his mortgage in 1997, the property taxes went unpaid, and
the property was certified as delinquent.

In April 2000, respondent Mark Wilcox, the Commissioner
of State Lands (Commissioner), attempted to notify Jones of
his tax delinquency, and his right to redeem the property, by
mailing a certified letter to Jones at the North Bryan Street
address. See Ark. Code Ann. §26-37-301 (1997). The
packet of information stated that unless Jones redeemed the
property, it would be subject to public sale two years later
on April 17, 2002. See ibid. Nobody was home to sign for
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the letter, and nobody appeared at the post office to retrieve
the letter within the next 15 days. The post office returned
the unopened packet to the Commissioner marked “‘un-
claimed.”” Pet. for Cert. 3.

Two years later, and just a few weeks before the public
sale, the Commissioner published a notice of public sale in -
the Arkansas Democrat Gazette. No bids were submitted,
which permitted the State to negotiate a private sale of the
property. See §26-37-202(b), Several months later, re-
spondent Linda Flowers submitted a purchase offer. The
Commissioner mailed another certified letter to Jones at the
North Bryan Street address, attempting to notify him that
his house would be sold to Flowers if he did not pay his
taxes. Like the first letter, the second was also returned
to the Commissioner marked “unclaimed.” Pet. for Cert. 8.
Flowers purchased the house, which the parties stipulated in
the trial court had a fair market value of $80,000, for
$21,04215. Record 224. Immediately after the 80-day pe-
riod for postsale redemption passed, see §26-37-202(g),
Flowers had an unlawful detainer notice delivered to the
property. The notice was served on Joney’ daughter, who
contacted Jones and notified him of the tax sale. Id, at 11
(Exh. B).

Jones filed a lawsuit in Arkansas state court against the
Commissioner and Flowers, alleging that the Commission-
er’s failure to provide notice of the tax sale and of Jones’
right to redeem resulted in the taking of his property with-
out due process. The Commissioner and Flowers moved for
summary judgment on the ground that the two unclaimed
letters sent by the Commissioner were a constitutionally
adequate attempt at notice, and Jones filed a cross-motion
for summary judgment. The trial court granted summary
judgment in favor of the Commissioner and Flowers. App.
to Pet. for Cert. 12a~13a. It concluded that the Arkansas
tax sale statute, which set forth the notice procedure fol-

lowed by the Commissioner, complied with constitutional due
process requirements.
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1I
A

Due process does not require that a property owner re-
celve actual notice before the government may take his prop-
erty. Dusenbery, supra, at 170. Rather, we have stated
. _that due process requires the government to provide “notice
reagonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford
them an opportunity to present their objections.” Mullane,
339 U. 8., at 314. The Commissioner argues that once the
State provided notice reasonably caleulated to apprise Jones
of the impending tax sale by mailing him a certified letter,
due process was satisfied. The Arkansas statutory scheme
is reasonably calculated to provide notice, the Commissioner
continues, because it provides for notice by certified mail to
an address that the property owner is responsible for keep-
ing up to date. See Ark. Code Ann. §26-85-705 (1997).
The Commissioner notes this Court’s ample precedent con-
doning notice by mail, see, ¢. g., Dusenbery, supra, at 169,
Tulsa Professional Collection Services, Inc. v. Pope, 485
U. S. 478, 490 (1988); Mennonite Bd. of Missions v. Adams,
462 U. S. 791, 798 (1983); -Mullane, supra, at 818-319, and
adds that the Arkansas scheme exceeds constitutional re-
quirements by requiring the Commissioner to use certified
mail. Brief for Respondent Commissioner 14-15. .

It is true that this Court has deemed notice constitution-
ally sufficient if it was reasonably calculated to reach the
intended recipient when sent. See, e. ¢, Dusenbery, supra,
at 168-169; Mullane, 339 U.S., at 314. In each of these
cases, the government attempted to provide notice and heard
nothing back indicating that anything had gone awxry, and we
stated that “[tlhe reasonableness and hence the constitu-
tional validity of [the] chosen method may be defended on
the ground that it is in itself reasonably certain to inform
those affected.” Id., at 315; see also Dusenbery, supra, at

170. But we have never addressed whether due process en-
tails further responsibility when the government becomes
aware prior to the taking that its attempt at notice has
failed, That is a new wrinkle, and we have explained that
the “notice required will vary with circumstances and condi-
tions.” Walker v. City of Hutchinson, 352 U. S. 112, 115
(1956). The question presented is whether such knowledge
on the government’s part is a “circumstance and condition”
that varies the “notice required.” I
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In Mullane, we stated that “when notice is a person’s
due . . . [tlhe means employed must be such as one desirous
of actually informing the absentee might reasonably adopt to
accomplish it,” 339 U. 8., at 815, and that assessing the ade-
quacy of a particular form of notice requires balancing the
“Interest of the State” against “the individual interest
sought to be protected by the Fourteenth Amendment,” id.,
at 314. Qur leading cases on notice have evaluated the ade-
quacy of notice given to beneficiaries of a common trust fund,
Mullane, supre; a mortgagee, Mennonite, 462 U. 8. 791;
owners of seized cash and automobiles, Dusenbery, 534 U, 8,
161; Robinson v. Hanrahan, 409 U. 8. 88 (1972) (per curiam);
creditors of an estate, Tulsa Professional, 485 U. S. 478; and
tenants living in public housing, Greene v. Lindsey, 456 U. 8.
444 (1982). In this case, we evaluate the adequacy of notice
prior to the State extinguishing a property owner’s interest
in a home.

We do not think that a person who actually desired to in-
form a real property owner of an impending tax sale of a
house he owns would do nothing when a certified letter sent
to the owner is returned unclaimed. If the Commissioner
prepared a stack of letters to mail to delinquent taxpayers,
handed them to the postman, and then watched as the de-
parting postman accidentally dropped the letters down a
storm drain, one would certainly expect the Commissioner’s
office to prepare a new stack of letters and send them again,
No one “desirous of actually informing” the owners would
simply shrug his shoulders as the letters disappeared and
say “I tried.” Failure to follow up would be unreasonable,
despite the fact that the letters were reasonably calculated
to reach their intended recipients when delivered to the
postman.

foreclosure by the Secretary of Housing and Urban Development);
§3708(2)(BX(ii) (requiring that notice be posted on the property if cceu-
pants are unknown).
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By the same token, when a letter is returned by the post
office, the sender will ordinarily attempt to resend it, if it is
practicable to do so. See Swmall v. United States, 136 F. 8d
1334, 1337 (CADC 1998). This is especially true when, as
here, the subject matter of the letter concerns such an impor-
tant and irreversible prospect as the loss of a house. Al-
though the State may have made a reasonable caleulation of
how to reach Jones, it had good reason to suspect when the
notice was returned that Jones was “no better off than if
the notice had never been sent.” Malone, 614 A. 24, at 37,
Deciding to take no further action is not what someone “de-
sirous of actually informing” Jones would do; such a person
would take further reasonable steps if any were available.

In prior cases, we have required the government to con-
sider unique information about an intended recipient regard-
less of whether = statutory scheme is reasonably caleulated
to provide notice in the ordinary case. In Robinson v. Hun-
rahan, we held that notice of forfeiture proceedings sent to
a vehicle owner’s home address was inadequate when the
State knew that the property owner was in prison. 409
U.S., at 40. In Covey v. Town of Somers, 851 U.S. 141
(1956), we held that notice of foreclosure by mailing, posting,
and publication was inadequate when town officials knew
that the property owner was incompetent and without a
guardian’s protection. Id., at 146-147.

The Commissioner points out that in these cases, the State
was aware of such information before it calculated how best
to provide notice. But it is difficult to explain why due proc-
ess would have settled for something less if the government
had learned after notice was sent, but before the taking oc-
curred, that the property owner was in prison or was in-
competent. Under Robinson and Covey, the government’s
knowledge that notice pursuant to the normal procedure was
ineffective triggered an obligation on the government’s part
to take additional steps to effect notice. That knowledge
was one of the “practicalities and peculiarities of the case,”
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Mullane, supra, at 814815, that the Court took into account
in determining whether constitutional requiréments were
met. It should similarly be taken into account in assessing
the adequacy of notice in this case. The dissent dismisses
the State’s knowledge that its notice was ineffective as
“learned long after the fact,” post, at 246, n. 5 (opinion of
TrOMAS, J.), but the notice letter was promptly returned to
the State two to three weeks after it was sent, and the Ar-
kansas statutory regime precludes the State from taking the
property for two years while the property owner may exer-
cise his right to redeem, see Ark. Code Ann. §26-37-301
. (Supp. 2005). *

It is certainly true, as the Commissioner and Solicitor Gen-
eral contend, that the failure of notice in a specific case does
not establish the inadequacy of the attempted notice; in that
sense, the constitutionality of a particular procedure for no-
tice is assessed ex ante, rather than post hoc. But if a fea-
ture of the State’s chosen procedure is that it promptly pro-
vides additional information to the government about the
effectiveness of notice, it does not contravene the ex ante
principle to consider what the government does with that
information in assessing the adequacy of the chosen proce-
dure. After all, the State knew ex ante that it would
promptly learn whether its effort to effect notice through
certified mail had succeeded. It would not be inconsistent
with the approach the Court has taken in notice cases to ask,
with respect to a procedure under which telephone calls
were placed to owners, what the State did when no one an-
swered. Asking what the State does when a notice letteris
returned unclaimed is not substantively different.
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Jones should have been more diligent with respect to his

- property, no question. People must pay their taxes, and the - -

government may hold citizens accountable for tax delin-
gquency by taking their property. But before forcing a citi-
zen to satisfy his debt by forfeiting his property, due proc-
ess requires the government to provide adequate notice of
the impending taking. U. 8. Const., Amdt. 14; Mennonite,
supra, at 799.

' B

In response to the returned form suggesting that Jones
had not received notice that he was about to lose his prop-
erty, the State did—nothing. For the reasons stated, we
conclude the State should have taken additional reasonable
steps to notify Jones, if practicable to do so. The question
remains whether there were any such available steps.
While “[i}t is not our responsibility to prescribe the form of
service that the [government] should adopt,” Greene, 456
U. S, at 455, n. 9, if there were no reasonable additional steps
the government could have taken upon return of the un-
claimed notice letter, it cannot be faulted for doing nothing.

We think there were several reasonable steps the State
could have taken. What steps are reasonable in response
to new information depends upon what the new information
reveals. The return of the certified letter marked “un-
claimed” meant either that Joneg still lived at 717 North
Bryan Street, but was not home when the postman called
and did not retrieve the letter at the post office, or that Jones
no longer resided at that address. One reasonable step pri-
marily addressed to the former possibility would be for the
State to resend the notice by regular mail, so that a signa-
ture was not required. The Commissioner says that use of
certified mail makes actual notice more likely, because re-
quiring the recipient’s signature protects against misdeliv-
ery. But that is only true, of course, when someone is home
to sign for the letter, or to inform the mail carrier that he
has arrived at the wrong address. Otherwise, “[clertified
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mail is dispatched and handled in transit as ordinary mail”
United States Postal Service, Domestic Mail Manual
§503.8.2.1 (Mar. 16, 2006), and the use of certified mail might
make actual notice less likely in some cases—the letter can-
not be left like regular mail to be examined at the end of the
day, and it can only be retrieved from the post office for a
specified period of time. Following up with regular mail
might also increase the chances of actual notice to Jones if—
as it turned out—he had moved. Even occupants who ig-
nored certified mail notice slips addressed to the owner (if
any had been left) might scrawl the owner’s new address on
the notice packet and leave it for the postman to retrieve, or
notify Jones directly.

Other reasonable followup measmr*es directed at the possi-
bility that Jones had moved as well as that he had simply
not retrieved the certified letter, would have been to post
notice on the front door, or to address otherwise undelivera-
ble mail to “occupant.” Most States that explicitly outline
additional procedures in their tax sale statutes require just
such steps. See n. 2, supra. Either approach would in-
crease the likelihood that the owner would be notified that
he was z2bout to lose his property, given the failure of a letter
deliverable only to the owner in person. That is clear in the
case of an owner who still resided at the premises. It is also
true in the case of an owner who has moved: Occupants who
might disregard a certified mail slip not addressed to them
are less likely to ignore posted notice, and a letter addressed
to them (even as “occupant”) might be opened and read. In
either case, there is a significant chance the occupants will
alert the owner, if only because a change in ownership could
well affect their own occupancy. In fact, Jones first learned
of the State’s effort to sell his house when he was alerted by
one of the occupants—his daughter—after she was served
with an unlawful detainer notice.

Jones believes that the Commissioner should have
searched for his new address in the Little Rock phonebook
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and other government records such as income tax rolls. We

d6 not believe the governtent was required to go this far.” -

As the Commissioner points out, the return of Jones’ mail
marked “unclaimed” did not necessarily mean that 717 North
Bryan Street was an incorrect address; it merely informefl
the Commissioner that no one appeared to sign for the mail
pefore the designated date on which it would be returned
_ to the sender. An open-ended search for a new address-f
especially when the State obligates the taxpayer to keep his
address updated with the tax collector, see Ark, Code Ann.
§26-35-705 (1997)—imposes burdens on the State signifi-
cantly greater than the several relatively easy options out-
lined above.

- "

* ® 0, %

There is no reason to suppose that the State will ever be
less than fully zealous in its efforts to secure the tax revenue
it needs. The same cannot be said for the State’s efforts to
ensure that its citizens receive proper notice before the State
takes action against them. In this case, the State is exert-
ing extraordinary power against a property owner—taking
and selling a house he owns. It is not too much to insist
that the State do a bit more to attempt to let him know about
it when the notice letter addressed to him is returned
unclaimed. “

The Commissioner’s effort to provide notice to Jones of an
impending tax sale of his house was insufficient to satisfy
due process given the circumstances of this case. The judg-
ment of the Arkansas Supreme Court is reversed, and the
cage is remanded for proceedings not inconsistent with this
opinion.

It is so ordered.

-
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Notice Pleading Problem — Fall 2007 exam

Essay Question No 3. total points 23 173

Assums the State of Texas the following statitz, which we will refer to s Art 1, that
provides for service of process egainst a caxpar*hon_ [Texes ectuslly hes somathing like
this, bt 1 have intentiondlly modified the sabets i cestain raspscts for puposes of fois
exam question].

Asswae Art. 1 prmidﬂs Tor service on ths prasident, any vico presidenis and/or registared
agent of the cozpora::m:\ end that whenevar e corporation shall £2il to appoizt or matntsin
" 2 reicterad pgert in this Stste, then the Secretary of Stale shall be an egect of suc

co:pnmﬁan upont whom any pms:css Day be served -

Ferthermore, when process is s2rved on the Secretacy of State Art 1 directs that the
Secratary of State shall Immedizlely causs one of the coples to be forwerded by
r»g:mr.,d ma'l, addressed to the corporaton ot fs registered office 2nd thet this addrass
shell be given to the Secrefary of Stele by the person secking thatprocess be served.

Then, Art. 1 providzs a5 follows:

If the Becrstary of Swte fiils o mail the pracess to the comzet addeass
given 1o it by the pesson seeking that process be served, such service
shall still ke considered valid provided thet the addzzss given 1o tha
Seeratary of State wes comect 2nd corrent 25 of fhe datz of kazs=iitl o
the Secretay of Stz

Asgema thar Pzl sues 1D Tnc., 21 Diiois corporetinn, in Texas sizbs coirt zad thet D Tne.
is ssypss_ﬁ to {under anotker provision of Texzs law) have = registared zgent for serviee
of pracess in the wixle but does et Paul seeks o wse Art 1 to il survice ta the
Secratery of Stte and covrectly gives D Ie’s address tathe “«’ac*etdjf of Stot2 2117, Ine.,
1234 Wasker Drive, Chizngo Tlizels 60601, The Secretary of Suate receives the process
from Pzul but incerrecdy meils it to D Ine et the following addresy: 5678 Wacky Drive,
Cticago TWnois 60602 '

D Inc fuils to zppear and Pazl obtaing & defanlt judgmert  Oa votice of the defzult
judgment (which Puzl correcty mailed to D's actusl address), D Inc. files a moton to sel
aside the default cn the ground al this judgreent violates their due procass fghts. How
stould the cowrt rule? .

o
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Venue Problems

1. Peter and Dennis ars in a car accident. Peter is a Massachusetts citizen.
Dennis from New York and his home is in Brooklyn, which is in the
Eastern District of New York. The accident occurred in Maine, Assume
that Peter brings a lawsuit in federal court and that his claim is for more

than $75,000.
(A)  In what federal district conrts would venue be praper?

- == ~(B) - Now assume Peter decidesto sue Denois in the United States -
District Court for the District of Vermont, (There is only one
district in Vermont) Assume Dennis resides in Vermont while
altending callege there. Isvenue proper in Vermont?

(C)  Now assume Dennis is a citizen of France. Where would venue be
proper now? Would it matier if he were admilled for permanent
residence? See 28 U.S.C, 1332(a).

(D)  Now assume Peter sues Dennis in the Uniled States District Court

for the District of Massachusetts. (There is only one federul disirict
in MA.) If Peter sues Dennis while Dennis is in Massachusells, on
vacation, is venue proper there?

Suppose Peter decides to sue Car, Inc., the manufacturer of her car,

alleging defective design and manufacture of the vehicle, Car, Inc. is
incorporated in Delaware with its headquarters and a factory in the
Western District of Michigan. 1t also has factories in the Western District
of Tennessee and the Northern District of Georgia, Assume that Peter's
claim exceeds $75,000,

(A)

(B)

(©

(D)

In Peter v. Car, Inc. where is venue proper?

Assurne thal Car, Inc. did not acquire the factory in Tennessec
until after the accident between Peter and Dennis. ln Peler v, Car,
Inc. would venne be proper in the Western District of Tennessee?

In addition to the facts described above, Car, Inc. is licensed 10 do
business in New York and has an agent for service of process
there. The agent is located in the Western District of New York.
Currently, Car, Inc. has no operations in New York. In Peter v,
Car, Inc. would venue be proper in the Western District of New
York? The Eastern District of New York?

Assume thal the facts are as described in 2(C).- Peter sues Dennis
and Car, Inc. Would venue be proper in the Western District of
Michigan? The Eastern District of New York? The Western
District of New York? The Western District of Tennessee?

3, Assume that in Questions 1 and 2 above there was federal question
jurisdiction, Would this change any of your answers?
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NOTICE  This upinidn s subject Yo formal covision Yefare puliliention s the
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SUPREME COURT OF THE UNITED STATES
No, 12829
ATLANTIC MARINE, CONSTRUCTION COMPANY, INC.,
PETITIONER v, UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUTT

[December 3, 2018]

JUSTICE ALITO delivered the opinion of the Court.

The guestion in this case concerns the procedure Lhat
iz available for a defendant in a civil case who seeks to
enforce a forum-selection clause, We veject petitionce's
argument that such a clause may be enforced by a motion
to dismiss under 28 1. 8. C. §1406(a) or Rule 12(L){3) of
the Federal Rules of Civil Procedure. Instead, a forum-
gelection clause may be enforced by & motion to transier
under §1404(a) (2008 ed., Supp. V), which provides that
“[flor the convenience of parties and witnesses, in the
interest of justice, a distriet court may transfer any civil
action to any other district or.division where it might have
been brought or to any district or division to which all
parties have consented.” When a defendant files auch a
motion, we conclude, a district court should transfer the
case unless extraordinary circumstances unrelated to the
convenisnce of the parties clearly disfavor a transfer, In
the present case, both the District Court and the Coiwt of
Appeals misunderstood the standavds to be applied in
adjudicating & §1404(z) motion in & case involving a forum-
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selection clause, and we therefore veverse the decision
below. .

I

Petitioner Atlantic Marine Construstion Co., a Virginia
corporation with its principal place of husiness in Virginia,
entered into a eontract with the United States Avmy Corps
of Engineers to construct a child-development center at
Fort Hood in the Western District of Texas. Atlaabic
Marvine then enteved into a subeoniract with respondent
J-Crew Management, Inc., a Texas corporation, for work on
the project. This subcontract included a forum-sclection
clause, which stated that all disputes hetween the parties
“shall be litigated in the Circuit Court for the City of

Norfolk, Vieginia, or the United States Disteict Court for
* the Eastern District of Virginia, Norfolk Division'” In v
Allantic Marine Constr, Co., 701 F.3d 738, 737=738 (CA5
2012).

When 2 dispute about payment under the suhcontract
arose, however, J-Crew sued Atlantic Marine in the West-
ern District of Texas, invoking that court's diversity ju.
visdiction, Atlantic Marine moved to dismiss the suit,
arguing that the forum-sclection clause vendered venue in
the Western District of Texas “wrang” under §1406(g) and
“improper” under Federal Rule of Civil Procedure 12(b)(3).
In the alternative, Atlantic Marine moved to transfer the
case to the Bastern District of Virginia under §1404(a),
J-Crew opposed these motions.

The District Court denied both motions. 1t flvst con-
cluded that §1404(z) is the exclusive mechanism for en-
forcing a forum-selection clause that points to another
federal forum. The District Court then held that Atlantic
Marine bore the burden of estahlishing that a transfer
would he appropriate under §1404(a) and that the court
would “consider a nonexhaustive and nonexclusive list of
public and private interest factors” of which the “forum-
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salection elause [was] only one auch factor.” fhnited Siates
ex rel. J-Crete Managemeni, Inc, v, Atlantic Marine Consir.
Co., 2012 WL 8489879, *5 (WD Tes., Apr. 6, 2012). Giving
particular weight to its findings that "compulsory process
will not be available for the majority of J-Crew’s witnesses”
and that there would be "significant expense for thoge
willing witnesses,” the Distriet Court held that Ablantle
Marine had failed to cary its burden of showing that
transfer “would be'in the interest of justice or increase the
convenience to the parties and their witnesses” Id. at
*7. %R see also TO1 F, 8d, at 7438, .

Atlantic Murine petitioned the Court of Appeals for a
writ of mandamus directing the District Court to dismiss
the case under §1406(a) or to transfer the case to the Bast-
ern District of Virginia under §1404(a). The Cowrt of
_Appeals denied Atlantic Marine's petition because Atlantie
Marine had not established a “‘clear and indisputable™
right to velief. Id., at 738; see Cheney v. Uniled Stales
Dist. Courd for D, €, 542 U, 8, 867, 881 (2004) (mandamus
“netitioner muat satisfy the burden of showing that [his]
right to issuance of the writ ig clear and indisputable”
(internal guotation marks omitted; brackets in original)).
" Relying on Stewart Organization, Inc. v. Ricoh Corp,, 487
U. 8. 22 (1988), the Court of Appeals agread with the
District Court that §1404(a) is the exclusive mechanism
for enforeing a forum-selection clause that points to an-
other federal forum when venue is otherwise praper in the
district where the case was brought. See 701 F.3d, at
789—741,! The.court stated, however, that if a forum-
gelection claunse points to & nonfederal forum, dismissal
under Rule 12(b)(3) would be the correet mechanism to

Wenue was otherwize proper in the Western District of Texas be-
 cause the subeontract nt issue in the sult was entered into and was to
be performed in-that district. See United Stutes ax rel. J-Crew Man.
wremenl, nc. v. Atlantic Marine Constr, Co., 2012 WL 8499878, *3 (WD
Tex., Apr, 6, 20189) {citing 23 U, 8, G, §1301(b)y(2). )
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enforce the clause because §1404(a) by its terms does not
permit transfer to any tribunal other than another federal
court. Id., at T40. The Court of Appeals then concluded
that the Distriet Court had not cleatly abused its disere- -
tion in refusing to transfer the case after conducting the
balance-of-interests analysis requived by §1404(a). Id, at
741-743; see Cheney, supra, at 880 (permnitting mandamus
relief to corvect “a clear abuse of discretion” (internal
quotation marks omitted)). That was so even though there
was no dispute that the forum-selection clause was valid.
Sce 701 F. 8d, at 742; id., at 744 (concurring opinion). We
granted certiovari. 669 U. 8. __ (20183).

II-

Atlantic Marine contends that a party may enfoyee a
forum-selection clause by seeking dismissal of the suit
under §1406(a) and Rule 12(b)(8). We disagree. Section
1406(a) and Rule 12(b)}(3) sllow dismissal only when venue
is “wrong” or “improper” Whether venue is “wrong ov
“improper” depends exclusively on whether the court in
which the case was brought satisfies the requirements of
federal venue laws, and those provisions say nothing
about a forum-selection clause,

A

Section 1406{a) provides that “[tlhe district court of &
district in which is filed a case laying venue in the wrong
division pr district shall dismiss, or if it be in the interest
of justice, transfer such case to any district or division in
which it could have been brought” Rule 12(b)(3) states
that & party may move to dismiss g case for “improper
venue.” These provisions therefore authorize dismissal
only when venue is “wrong” or “improper” in the forum in
which it was brought. :

This guestion—whether venue is “wrong” or "imaproper’—is
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gencrally governed by 28 U. 8. C. §1391 (2006 ed., Supp. \)#
That provision states that “[elxcept as otherwise provided
by law. .. this section shall govern the venue of all rivl
oelions brought in district courts of the United States.”
§1391{a)(1) (emphasis added). It further provides that “[a]
civil action may be brought in—(1) a judiclal district in
which any defendant resides, il all defendanty are resi-
dents of the State in which the distrvict is located; (2) a
judicial district in which a substantial pact of the events
or omissions giving rise ‘to the claim cccurred, or a sub-
stantial part of property that is the subject of the action is
situated; or (8) if theve is no distriet in which an sction
may otherwise be hrought as provided in this secrion, any
judicial district in which any defendant is subject to the
court's personal jurisdiction with respect to sueh action.”
§1391(b)? When venue is challenged, the court must
determine whether the case falls within one of the three
categories set out in §1391(b). IF it does, venue is proper;
if it does not, venue is improper, and the case must be
disrtissed or transferved under §14068(a). Whether the
parties entered inle =n contract contwining &  foram-
selaction elause has no bearing on whether a case falls into
one of the categories of cases listed in §1391(b), As a
result, a case filed id a distriet that falls within §1391 may
nat he dismissed under §1408(a) or Rule 12(L)(3).

Petitioner's contrary view improperly conflates the
special statutory term “venue” and the word "forum” It
is certainly true that, in some contexts, the word “venue®
(is used synonymously with the term "forum,” but §1391
makes clear that venue in “all eivil actions” must be de-
terminad in accordance with the criteria outlined in that

2Zection 1301 governs “venue penerally,” that s, in cuses where &
mare spetific venue provision does not apply. Cf, ez, §1400 tidentfy.
ing proger venue for copyright and patent suits},

10ther provisions of §1391 define the requirements for proper verue
1 portieular ciroumstances.
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gection. That language caunoet reasenably bea read to aliow
judicial consideration of other, extrastatutory limitations
on the forum in which a case may be hrought.

The structure of the federal venue provisions confirms
that they alone define whether venue exists in a given
forum, In parbicular, the venue statutes reflect Congress'
intent that venue should always le in some federal court
whenever federal courts have personal jurisdiction aver
the defendant. The first two paragraphs of §1391(h) de-
fine the preferved judicial districts for venue in a typical
case, but the third paragraph provides a fallbuck option: If
no other venue is proper, then venue will e in "oy judi-
cial disirict in which any defendant is subject to the
court's personal jurisdiction” (emphasis added). The stat-
ute therehy ensures that so long as a feders! court has
personal jurisdiction over the defendant, venue will al-
ways lie somewhere. As we have previously noted, “Con- -
greas does not in general intend to create venue gaps.
which take away with one hand what Congress has given
by way of jurisdictional grant with the other.” Swmith v.
United States, 807 U. 8, 197, 203 (1893) (internal guota-
tion marks amitted). Yet petitioner’s approach would
mean that in some number of cases—those in which the
forum-selection clanse points to a state or foreign court—
venue would naot lie in any federal district. That would nat
comport with the statute’s design, which contemplates
that venue will always exist in some federal cowrt.

The conclusion that venue is proper so long as the re-
quirements of §1391(b) are met, jrrespective of any forum-
selection clause, also follows from our prior deciajons
cangtruing the faderal venue statutes. In Van Dusen v.
Barrack, 876 U, 8. 812 (1984), we considered the meaning
of §1404(a), which authorizes a diatrict court to “transfer
any eivil action to any other district or division where it
might have been brought” The guestion in Von Dusen
was whether §1404(s) allows transfer to a district in which
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venue is proper under §1891 but in which the case could
not have been pursued in light of substantive state-law
limitations on the suit. See id., at 614~615. In holding
that tranafer is permissible in that context, we consbirued
the phrase “where it might have been brought” to refer
to "the federal laws delimiting the distyicts in which such
an action 'may be brought,'” id., at 624, noting that
“the phrase ‘may be brought’ recurs at least 10 times" in
§§1391-1406, id,, at 622. We perceived “no valid renson
for reading the words ‘where it might have been brought'
to narrow the range of permissible federal forums beyond
those permitted by federal venue statutes." Id., at 623.

As we noted in Van Dusen, §1406(s) "sharves the same
statutory context” as §1404(a) and “containfs] & similar
phrase” Id., at 621, n. 11, It instructs a court to transfer
a rase from the "wrong” district to a distriet “in which it
could have been brought.,” The most reasonable interpre-
tation of that provision is that a distvict cannot be “wrong”
if it is one in which the case could have been brought
under § 1391, Under the construction of the venue laws we
adopted in Von Dusen; a “wrong” district is. therefore n
district other than “those districts in which Congress has
provided by ifs vemre sioiutes that the action ‘may be
brought’” Jd., at 618 {emphasis added). If the federal
venue statutes establish that suit may be brought in a
particular district, 2 contractual bar cannot render venue
in thal district "wyrong.”

Our holding also finds support in Slewart, 487 U. 8. 29,
As here, the parties in Siewaert had included a forum-
selection clause in the relevant contract, but the plaintiff
filed suit in a different federal district. The defendant had
initially moved to tranafer the case or, in the alternative,
to dismiss for impyroper venue under §1406(a), but by the
time the case reached this Court, the defendant had aban-
doned its §1406(a) argument and sought anly frapsfer
under §1404(a). We rejected the plaintiff's argument that
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state law governs a motionto transfer venus pursuant to a
forum-selection clause, concluding insiead that “federal
law, specifically 28 U, 8, C. §1404(a), governs the District
Court's decision whether to give éffect to the parties'
forum-selection elause Id, at 32. We went on toexplain
that a “motion to transfer under §1404(n) ... calls on the
" district court €o weigh in the balance a number of case-
specific factors’ and that the “presence of a forum-
solection clause. .. will be a significant factor that figures
centrally in the district cowt's caleulus,” Id,, at 29
" The question whether vetiue in the original court was
“wrong” under §1406(a) was not before the Court, but we
wrote in a footnote that “[tTho parties do not dispute that
the District Court properly denied the motion to dismiss
the case for improper venue under 28 U, 8. C. §1406(a)
because respondent apparently does business in the
Novthern District of Alabama. See 28 U, 8. C. §1391(v)
(venue proper in judicial district in which corporation is
doing business)" Id., at 28, n. 8. In other words, because
§1391 made venue proper, venue could not be “wrong” for
purposes of §1406(a). Though diclum, the Court's obser-
vation supports the holding we reach today, A contrary
view would all but drain Staivort of any significance, I s
forum-selection clanse rendered venue in all other federal
courts “wrong,” & defendant could always obtain automstic
disrnissal or tvansfer under §1406(a) and would not have
any reason to resort to §1404(e). Stewarfs holding would
be limited to the presumably rare case in which the de-
fendant inexplicably fails to file a motion under §1406(a)
or Rule 12(b3(8).

B
Although a forum-selection clause does not vender venue
in & court “wrong™ or “improper” within the meaning of
§1406{a) or Rule 12(5)(3), the clause may he enforced
throngh @ motiop to transfer under §1404(a). That provi-
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sion states that “[fJor the convenience of patties and wit-
nesses, in the interest of justice, a district court may
transfer any civil action to any other district or division
where it might have been brought ov to any district or
division to which all parties have consented." Unlike
§1406(a), §1404(a) does not condition transfer on the-ini-
tial forum's being “wrong.” And it permits transfer to
any district where venue is also proper {i.e., “where [the
case] might have been brought”) ar to any other district to
which the parties have agreed by contract or stipulation,

Section 1404(a) therefore provides a mechanism for
enforcement of forum-selection eclauses that point to a
particular federal district. And for the reasons we address
in Part 11, infra, a proper application of §1404(a) requires
that a forum-selection clause be “given controlling weight
in all but the most exceptional cases.” Slewart, supra, at
33 (KENNEDY,d., concurring). ' -

Atlantic Marine argues that §1404(a) is not a suitable
mechanism to enforce forum-selection clauses because
that provision cannot provide for fransfer when a forum-
selection elause specifies a state or foreign tribunal, see
Brief for Petitioner 18-19, and we agree with Atlantie
Marine that the Court of Appeals failed to pravide a sound
answer to this problem,  The Court of Appeals opined that
a forum-selection clause pointing to & nonfederal forum
shiould be enforced through Rule 12(h)(3), which permiis a
party to move for dismissal of a cdse based on “improper
venua,” 701 F.3d, at 740. As Ablantic Marine persua-
sively mrgues, however, that conclusion cannot be vecon.
eiled with our construction of the term “improper venue” in
- §14086 to refer only to a forum that does not satisfy federal
venue laws. If venue is proper under foderal venue rules,
it does not matter for the purpese of Rule 12(h)(3) whether
the forum-gelection clause points to a federal or a nonfed-
eral forum, _ _

Instead, the appropriate way to enforce n forum-
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selection clause pointing to a state or foreign forum is
through the doctrine of forun. non conveniens. Section
1404(a) is merely e codification of the doctrine of forum
non conveniens for the subset of cases in which the trans-
feree forum ia within the federal court system; in such
cases, Congress has replaced the traditional vemedy of
outright dismissal with transfer. See Sinochenm Int'l Co, v.
Malaysia Int'l Shipping Corp., 548 U. 8. 422, 430 (2007)
(*Far the federal court system, Congress has codified the
doctrine. .. "); see also notes following §1404 (Historieal
and Revision Notes) (Section 1404{a) “was drafted in
accordance with the docirine of forum non conveniens,
permitting transfer to 2 more convenient forum. even
though the venus is proper”). TFor the remaining set of
cases calling for a nonfederal forum, §1404(a) has no
application, but the residual doctrine of forunt non conven-
fens Yhas continuing application in federal courts.” Sino-
chem, 549 U.8., at 430 (internal guotabion marks and
brackets omitted); see also ibid, (noting that faderal courts
invoke forum non conveniens “in cases where the alterna-
tive forum is abroad, and perhaps in varve instances where
a state or terviforial couit serves litigational convenience
best” (internal quotation marks and citation omitted)).
And because both §1404(n) and the forum non convenions
doctrine from which it derives entail the same balancing-
of-interests standard, -courts shonld evaluate a forum-
selection clanse pointing to s nonfederal forum in the
same way that they evaluate a forum-selection clauge
polnting fo u federal forum. See Sfervart, 487 U. 8., at 37
(ScaLts, J., dissenting) (Section 1404(2) “did not change
‘the relevant factors’ which federal courts used to cousider
under the doctrine of forum non conveniens” {(quoting
Norwwood v. Kirkpalrick, 849 U. 8. 29, 82 (1955).

¢
An amicus before the Court argues that a defendant in a
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breach-of-contract action should be able to obtain dismis-
sal under Rule 12(0)(6) if the plaintiff files suit in a dis-
trict other than the one specified in a valid forurn-selection
clayse. See Briefl for Stephen E. Sachs as dAmicus Curiae,
Petitioner, however, did not file a motion under Rule
12(b)(6), and the parties dil not brief the Rule's applica-
tion to this case at any atage of this litigation. We there-
fore will not consider it. Bven if a defendant could use
Rule 12(b)}(6} to enforce a forum-selection clause, that
would not change our conclusions that §1406(a) and Rule
12(b)(3) are not proper mechanisms to enforce a forum-
‘selection clause mnd that §1404(a) and the fortm non
conveniens doctrine provide appropriate enforvement
mechanizms '

111

Although the Court of Appeals correctly identified
§1404(a) as the appropiiate provision to enforce the forum-
selection clause in this case, the Court of Appeals erred in
failing to make the adjustments requived in a §1404n)
analysls when the transfer motion is premised on a forum-
selection clause. When the parties have agreed to n valid
forum-selection clause, a district court should ordinarily
transfer the case to the forum specified in that clause.
Ouly under extraordinary circumstances unrelated to the
convenience of the parties should a §1404(a) motion be
denied. And no such exceptional factors appear to be -
present in this case: '

iWea phsevve, morsover, that 2 motion under Rule 12(b)6), unbke
mation under §1404(a) or the forum non conveniens dootéipe, may lead
to 2 jury irial on venue if issues bf material fact relating ko the vahdity
of the forum-selection clause arise, Even if Professor Sachs 18 ultimately
correct, therefors, defendants would have sensible reasons to ravoke
§14041a) or the forum non conveniens doctrine in sddicon to Rule
12(b)(6}. ‘

80ur analysis presupposes a contractually valid forum-selscuion
clause. : .
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A

In the typical case not involving & forum-selection
clause, a district court considering a §1404(a) motion {ora
forum non conveniens mobion) must evaluate both the
convenience of the parties and various public-interest
considerations® Ordinarily, the district court would weigh
the relevant factors and decide whether, on balance, a
transfer would serve “the convenience of parties and wir-
nesses” and otherwise promote “the interest of justice”
§1404(a). L

The calculus changes, however, when the parties' con-
tract contains a valid forum-selection clause, which “rep-
resents the parties’ agreement Bs to the most proper
forum.” Stewart, 487 U. 8., at 81, The “enforcemoent of
valid forum-selection clauses, bargained for by the paities,
protects their legitimate expectations and furthers vital
interests of the justice system” Id., at 83 (KENNEDY, .,
coneurring). For that reason, and because the overarching
consideration under §1404(a) is whather a transfer would
promate “the interest of justice,” “a valid forum-selection
clause [should he] given controlling weight in all but the
most exceptional cases” Id., at 33 {same). The presence
of & valid forum-gelection clause requirves district courts to
adjust their usual §1404(a) analysis in three ways.

EFnetors velating to the parties’ private Interears include “relative
aase ol access to sources of proof; availability of compulsory process for
attendance of unwilling, and the cost of obtaining attendance of withing,
witnesses; possibility of view of premises, if view would be appropriate
to the action: and all othar practisal problems that make trial of a case
easy, espeditious and inespensive” Piper Alrcroft Co, v. Repno, 154
U, 5. 285, 241, n. 6 (1981} {internal quotation maorks omitted), Publie.
interest factors may include “the administrative difficultes flowing
from court congestion: the local interest in having laealized confrover-
s1es decided at home; Jand] the interestin having the trial of a dwversity
cage in & forwm that is ar home with the law." Ibéd. @nternal quelation
marlks omitted), The Court must alsa give some weight to the plaintiffs’
choice of forum. See Norwood v, Kirkpalriclk, 849 U, 8.29, 32 (19861,
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First, the plainiiff's choice of forum merits no weight.
Rather, as the party defying the forum-selection clause,
the plaintiff bears the burden of establishing that transfer
to the forum for which the parties bargained is unwar-
ranted. Because plaintiffs are ordinarily allowed to select
whatever forum they consider most advantageasus (con-
sistent with jurisdictional and venus limitations), we have
termed their selection the “plaintiff's venue privilege.”
Van Dusgen, 376 U, 8., at 635.7 But when a plaintiff agrees
by contract to bring suit only in a specified forum—
presumably in exchange for other binding promises hy
the defendant—the plainkiff has eHectively exercised ité
“yenue privilege” before a dispute axises. Only that initial
choice deserves deference, and the plaintiff must bear the
hurden of showing why the court should nct transfer the
case to the forum to which the parties agreed.

Second, a court evaluating a defendant’s §1404(a) mo«
tion to transfer based on a forum-selection clause should
not consider arguments about the parties' private inter
ests. When parties agree toa forum-selsetion clause, they
waive the right to challenge the preselected forum as
inconvenient or less convenient for themselves or their

“witnesses, or for their pursuit of the Ltigation. A count
accordingly must deem the privale-interest Factors to
weigh entirely in favor of the presslected forum. As we
have explained in & different but “instructive'™ context,
Stewart, supra, at 23, “[wlhatever 'inconvenience’ [the
parties] would suffer by bsing foreed to litigate in the
contractual forum as [they] agreed to do was clearly fore-
seeable at the time of contracting.” The Bremen v. Zupala
Off-Shore Co., 407 U, 8, 1, 17-18 (1972); see also Stewwart,

"We nots that this *privilege"” ensts within the confines of statutory
limitations. and *{{ln most instances. the purpose of statutorily speek
fied venue is to protect the deferidont agalnst the visk that 8 plaintdl
will select an unfair or inconvenfent place of trlal”  Leroy v. Greal
Western United Corp., 443 U, S, 173, 183184 (1079).

-289-



t

14 ATLANTIC MARINE GONSTR. CO, v, UNITED STATES DIST.
COURT FOR WESTERN DIST, OF TEX.

Opinion of the Court

suprag; at 83 (KENNEDY, J.,- concwrring) (stating that Bre-
men's “reagsoning applies with much force to feders! courts
sitting in diversity™).

As a consequence, a distriet couxt may consider argu-
ments ahout public-interest factors only. See n. 6, supra.
Because those factors will raxely defeat a transfer motion,
the practical vesult is that forum-selection clausea should
conkrol excepk in unusual cases. Although it is “conceiv-
able in a particular case” that the district court “would
refuse to transfer a case notwithstanding the counter-
weight of a forum-selection clause,” Stewart, supra, at 30~
31, such cases will nét be common.

Third, when a party bound by a forum-selection clause
flouts its contractual obligation and files suit in a different
forum, a §1404(n) transfor of venue will not cavry with it
the original venue’s choice-oflaw rules—a factor that In
some cirourmnstances may affect public-interest considera-
tions, See Piper Aircraft Co. v. Reyno, 454 U, 8. 235, 241,
n. 6 (1981 (listing a court's familiarity with the “law that
must govern the action” as a potential factor). A federal
court sitting in diversity ordinarily must follow the choice-
oflaw rules of the State in which it sits. See Rlaxon Co. v,
Stentor Elec. Mfg. Co,, 313 U.S. 487, 494496 (1941).
Howaver, we previously identified an exception to that prin-
ciple for §1404(z) transfers, reguiring that the state law
applicable in the original court also apply in the trans-
foree court, See Van Dusen, 376 . 8., at 639, We deemned
that exception necessary to prevent “defendants, properly
subjected to suit in the transfevor State,” from "invok{ing]
§1404(a) to gain the benefits of the laws of another juris-
diction .,..” Id,, at 638; see Ferens v. John Deere Co,, 491
U. 8. 5816, 522 {1980) (extending the Van Dusen nile to
§1404(a) motions by plaintiffs),

The policies motivating our exception to'the Rlaxon rule
for §1404(a) transfers, however, do not support an exten-
sion to cases where a defendant’s motion is premised on
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enforcement of a valid forum-selection clause, Ses Ferens,
supra, at 523. To the contrary, those considerations lead
us to reject the rule that the law of the court in which the
plaintiff inappropriately filed suit should follow the case to
the forum contractually selected by the parties. In Vau
Dusen, we were cancerned that, throngh a §1404(a) trans-
fer, » delendant could “defeal the state-law advantages
that might sccrue from the exercise of [the plaintilf's]
venue privilege” 878 U, 8., at 635. Bui as discussed
above, & plaintiff who files gujt in viclation of & foyrum-
selection clause enjoys no such “privilege” with respect to
its choice of forum, dnd thevefore it is entitled to no eon-
comitant “state-law advantages.” Not only would it be
inequitable to allow the plaintiff to fasten its choice of
suhatantive law to the venue tvapsfer, but it would alo
encourage gamesmanship, Because “§1404(a) should not
create or multiply opportunities for forum shopping”
Ferens, supra, at 523, we will not apply the Van Dusen
rule when a transfer stems from enforcement ofa forum-
selection claunse: The cowt in the vontractually selected
venue should not apply the law of the transferor venue to
which the parties waived their right?

Bfor the reasons detalled zbove, see Port 1B, supra, the sune
stanlgeds should apply to mokions to diamiss for forum pan concanfens
1n cases Lnvolving valid forum-selection clauses pointing to state or fow
elgn forums, We have noted in contexts unrelated to forum-selection
clanses that a defendant “invoking forum naen eanvenfens oxdiarly
hears n heavy burden in oppesing the plaintiff's chosen forum" Sina
chem It Ca. v. Malaysia Int'? Shipping Ca., 549 U, B, 422, 431 {2007,
That iz becaiwse of the “hars[h] result” of that doctrine: Uslite o
§140-4(a) motion, a successful motion wader forum non conventens
requlves dismigsnl of the case. Noswood, 349 U, 8, at 32, That incon
venlences plaintifls in seversl respects and even "makes it poagible for
[plaintiffs] to lose out completely, through the running of the atatute of
Bmitations in the forum fnally deemed appropriate” Id., al 31 (inter
pal quotation marks smitked). Such caution is not warranted, howaver,
when the plaiotiff has viclated a contractual ohligation by Rling suit
in 2 forum other than the ane specified mn & valid forum-selection

-291~-



18 ATLANTIC MARINE CONSTR. CO, v. UNITED STATES DIST.
COURT FOR WESTERN DIST. OF TEX.

, Optnion of the Court ‘ .

Wher pariles have contracted in advance to litigate
disputes in a particular forurg, courts should not unneces-
sarily disrupt the parties’ settled expectations. A forum-
selection clause, alter all, may have figured centrally in
the parties' negotiations and may have affected how they
set monetary and other contractual terms; it may, in fact,
have been g eritical factor in their agreement to do husi-
ness together in the first place. In all but the most un-
usual cases, therafore, “the interest of justice” is served by
holding parties to their bargain.

B

The District Court’s application of §1404(a) in this case
did not tomport with these principles. The District Court
improperly placed the burden on Atlantic Marine to prove
that traonsfer to the parties’ contractually preselecled
forum was appropriate. Asthe party acting in vialation of
the forum-selection clause, J-Crew must bear the burden
of showing that public-interest factors overwhelmingly
disfavor a transfer,

The District Court also erved in giving weight to argu-
ments about the parties’ private interests, given that all
private interests, as expressed in the forum-selection
clause, weigh in favor of the transfer. The District Court
stated that the private-interest factors "militat{e] against
a transfer to Virginia" because “compulsory process will
not be available for the majority of J-Crew’s witnesses”
and there will be “significant expense for those willing
witnesses." 2012 W1 8493879, *6-*7; see 701 F. 34, at
743 (noting District Gourt’s "eoncer[n] with J-Crew's abil-
ity to secure witnesses for trial”). But when J-Crew en-
tered into & contract to litigate all disputes in Virginia,
it knew that a distant forum might hinder its ability to
eall certain witnesses and might impose sther burdens on

clauge. fnsuch & vase, dismissal would work no wjusnice on the plainufl.
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its litigation efforts. It nevertheless promised to resclve
its disputes in Virginia, and the Distriet Court should
not have given any weight to J-Crew's current claims of
inconvenience. :

The District Court also held that the publicdnterest
factors weighed in favor of keeping the case in Texas
because Texas contract law is more familiar to federal
judges in Texas than to their federal colleagues in Vir
ginia., That ruling, however, rested in part on the District
Court's helief that the fedeval court sitting in Virginia
would have been required to apply Texas' choice-ofjaw
rules, which in this case pointed to Texas contract law.
See 2012 Wi 8498879, *8 (citing Von Dusen, supro, at
639). But for the reasons we have explained, the trans.
feree court would apply Virginia choice-oflaw vules. It is
true that even these Virginia rules may point to the con-
tract law of Texas, as the State in which the contract was
formed. But at minimum, the fact that the ¥irginia court
will not be required to apply Texas choice-of-law rules
reduces whatever weight the District Court might have
given to the public-interest factor that looks to the famil-
arity of the transferee court with the applicable law, And,
in any event, federal judges routinely apply the law ol s
State other than the State In which they sit. We are not
awere of any exceptionally arcane features of Texus con-
tract law that are likely to defy comprehension by a fed-
eral judge sitting in Virginia.

' * % %

We reverse the judgment of the Court of Appeals for the
Fifth QCircuit. Although no public-interest factors that
might support the denial of Atlantic Marine's metion to

transfer are appavrent on the record before us, we remand
the case for the courts below to decide that question.

Itig soordered,
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*237 James M. Fitzsimons argued the cause for petitioner in No. 80-848, With him on the brief were Charles J.
McKelvey, Ann S. Pepperman, and Keith A, Jones. Wamer W. Gardner argued the cause for petitioner in *238 No. 80~
883. With him on the briefs were Nancy J. Bregstein and Ronald G. Scof,

Daniel C. Cathcart argued the cause and filed a brlef for respondent in both casesHl

JUSTICE MARSHALL delivered the opinion of the Court.

These cases arise out of an air crash that took place in Scotland. Respondent, acting s representative of the estates
of several Scottish citizens killed in the accident, brought wrongful-death actions against petitioners that were
ultimately fransferred to the United States District Court for the Middle District of Pennsylvania. Pefitioners moved to
dismiss on the ground of forum non conveniens. After noting that an altemative forum existed in Scofland, the District
Court granted thelr motions. 479F, Supp. 727 (1979). The United States Court of Appeals for the Third Circuit
reversed. 630 F. 2d 149 (1980).'The Court of Appeals based its decision, at Jeast in part, on the ground that dismissal
is automatically barred where the law of the alternative forum is less favorable to the plaintiff than the law of the forum
chosen by the plaintiff. Because we conclude that the possibility of an unfavorable change in faw should not, by itself,
bar dismissal, and because we conclude that the District Gourt did not otherwise abuse its discretion, we reverse.

A

tn July 1976, a small commercial aircraft crashed in the Scotlish highlands during the course of a charter flight from
*230 Blackpool fo Perth. The pliot and five passengers were Kilied instantly. The decedents were all Scottish subjects
and residents, as are thelr heirs and next of kin. There were no eyewitnesses fo the accident. At the time of the crash
the plane was subject to Scottish air traffic control. :

The alrcraft, a twin-engine Piper Aztec, was manufactured in Pennsylvania by petitioner Piper Alrcraft Co, (Piper).
The propellers were manufactured in Ohlo by petitioner Hartzell Propeller, Inc. (Hartzell). At the tine of the crash the
alrcraft was reglstered in Great Britain and was owned and maintaihed by Air Navigation and Trading Co., Ltd. {Air
Navigation). It was operated by McDonald Aviation, Ltd. (McDonald), a Scottish air taxi service. Both Air Navigatioﬁ
and McDonald were organized in the United Kingdom. The wreckage of the plane is now in a hangar In Famsborough,
England.

The British Department of Trade investigated the accident shortly after it occurred. A preliminary report found that the
plane crashed after developing a spin, and suggested that mechanical failure in the plane or the propeller was
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responsible, At Hartzell's request, this report was reviewed by a three-member Review Board, which held a 9-day
adversary hearing attended by all interested parties. The Review Board found no evidence of defective equipment and
indicated that pilot error may have contributed fo the accident. The pilot, who had obtained his commercial piiot's .
license only three months earlier, was flylng over high ground at an altitude considerably lower than the minimum
height required by his company's operations manual.

In July 1877, a California probate court appointed respondent Gaynell Reyno admilnistratrix of the estates of the five
passengers. Reyno is not related to and does not know any of the decedents or their survivors; she was a legal
secretary to the attorney who filed this lawsuit. Several days after her appolniment, Reyno commenced separate
wrongful-death *240 actions against Piper and Hartzell in the Superior Gourt of California, ¢laiming negligence and
strict liabiity 2! Air Navigation, McDonald, and the estate of the pilot are not parties to this litigation. The survivors of
the five passengers whose estates are represented by Reyno filed a separate action in the United Kingdorm against
Air Navigation, McDonald, and the pilot's estate.B! Reyno candidly admits that the action against Piper and Hartzell
was filed in the United States because lis laws regarding liability, capacity to sue, and damages are more favorable to
her position than are those of Scotland. Scotfish law does not recognize strict Hability in torl. Moreover, it permits
wrongful-death actions only when brought by a decedent’s relatives. The relatives may sue only for "loss of support

and soclety."El

On petitioners’ motion, the sult was removed to the United States District Court for the Central District of Califomia.
Piper then moved for transfer to the United States District Court for the Middle District of Pennsylvania, pursuant to 28
U. S. C. § 1404(a).# Hartzell moved to dismiss for lack of personal jurisdiction, or in the alternative, to transfer2 In
December 1577, the District Court quashed service on *241 Hartzell and transferred the case to the Middle District of
Pennsylvania, Respondent then properly served process on Hartzell,

B

In May 1978, after the suit had been transferred, both Hartzell and Piper moved to dismiss the action on the ground of
forum non conveniens. The District Court granted these motions in October 1979, It relied on the balancing test set
forth by this Court in Guif Qi Corp. v. Gilbert, 330 U, 8. 501 (1947), and its companion case, Kostery. Lumbermens
Mut. Cas. €0, 330U. 8. 518 (1947). In those decisions, the Court stated that a plaintiff's cholce of forum should rarely
be disturbed. However, when an alternative forum has jurisdiction to hear the case, and when trial in the chosen forum
would "establish . . . oppressiveness and vexation to a defendant. . . out of all proportion to plaintiff's convenience,” or
when the "chosen forum [is] inappropriate because of considerations affecting the court's own administrative and legal
problems,” the court may, in the exercise of its sound discretion, dismiss the case. Kosler, supra, at §24. To guide trial
court discretion, the Court provided a list of *private interest factors" affecting the convenience of the litigants, and a list

of "public Interest factors" affecting the convenience of the forum. Gilbert, supra. at 508-609 12

*247 After describing our decisions in Gifberf and Koster, the District Court analyzed the facts of these cases. It began
by observing that an alternative forum existed in Scotland; Piper and Hartzel had agreed to submit to the jurisdiction
of the Scottish courts and to waive any statute of limitations defense that might be available. It then stated that
plaintiff's cholce of forum was entitied to little weight. The court recognized that a plaintiffs choice ordinarily deserves
substantial deference. It noted, however, that Reyno "is a representative of foreign citizens and residents seeking a
forum In the United States because of the more liberal rules concerning products liability law," and that "the courts
have been less solicitous when the plainttif is not an American cifizen or resident, and particularly when the forelgn
citizens seek to benefit from the more liberal tort rules provided for the protection of citizens and residents of the
United States.” 479 F. Supp., at 731. ’

The District Court next examined several factors relating to the private interests of the litigants, and determined that
these factors strongly pointed towards Scotland as the appropriate forum. Although evidence conceming the design,
manuiacture, and testing of the plane and propeller is located In the United States, the connections with Scotland are
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otherwise "overwhelming.” Id., at 732, The real parties in Interest are citizens of Scotland, as were all thedecedents.
Witnesses who could testify regarding the maintenance of the alreraft, the training of the pilot, and the investigation of
the accident — all essential to the defense — are In Great Britain. Moreover, all wilnesses to damages are located in
Scotland. Trial would be aided by familiarity with Scottish topography, and by easy access to the wreckage.

The District Court reasoned that because crucial withesses and evidence were beyond the reach of compulsory
process, and bacause the defendants would not be able to implead potential Scotlish third-party defendants, it would
be "unfair to make Piper and Hartzell proceed to trial in this forum." Id,, *243 at 733. The survivors had brought
separate actions in Scotland against the pilot, McDdnald, and Alr Navigation. "[IJt would be fairer to all parties and less
costly if the entire case was presented to one jury with available testimony from all relevant witnesses." Ibid, Although
the court recognized that if trial were held in the United States, Piper and Hartzel! could file indemnity or contribution

actions agalnst the Scottish defendants, it believed that there was a significant risk of inconsistent verdicts !

The District Court concluded that the relevant public interests also pointed strongly towards dismissal. The court
determined that Pennsylvania law would apply to Piper and Scotlish law to Hartzell if the case were tred in the Middle
District of Pennsylvania @ As a result, "trial in this forum would be hopelessly complex and confusing for a jury. Id., at
734. In addition, the court noted that it was unfamiliar with Scottish law and thus would have to rely upon experts from
that country. The éourt also found that the trial would be enormously costly and time-consuming; that it would be unfair
to burden citizens with jury duty when the Middle District *244 of Pennsylvania has little connection with the
cantroversy; and that Scotland has a substantial interest in the outcome of the litigation.

In opposing the motions to dismiss, respondent contended that dismissal would be unfair because Scottish law was
less favorable, The District Court explicitly rejected this claim. It reasonad that the possibility that distmissal mi might tead
to an unfavorable change in the law did not deserve significant weight; any deficiency in the fore ign law was a "matter
to be dealt w:th in the foreign forum." Id,, &t 738

C

On appeal, the United States Court of Appeals for the Third Circuit reversed and remanded for trial. The decision to
reverse appears to be based on two alternative grounds. First, the Court held that the District Court abused its

. discretion In conducting the Gilberf analysis. Second, the Court held that dismissal is never appropnate where the law

of the alternative forum Is less favorable o the plaintiff.

The Court of Appeals began its review of the District Court's Gilbert analysis by noting that the plaintif's choice of
forum deserved substantial weight, even though the rea! parties in interest are nonresidents. It then rejected the
District Gourt's balancing of the private interests. It found that Piper and Hartzell had failed adequately to support their
claim that key witnesses would be unavailable if trial were held in the United States: they had never specified the
witnesses they would call and the testimony these witnesses would provide, The Court of Appeals gave little welght to
the fact that piper and Hartzell would not be able to implead potential Scottish third-party defendants, reasoning that
this difficulty would be "burdensome" but not “unfair,” 630 F. 2d, at 1622 Finally, the court stated that resolution of the
suit *245 would not be significantly aided by familiarity with Scotfish topography, or by viewing the wreckage.

The Court of Appeals also rejected the District Court's analysis of the public interest factors. It found that the District
Court gave undue emphasis to the application of Scottish law: " “the mere fact that the court is called upon to
determine and apply foreign law does not present a legal problem of the sort which would justify the dismissal of a
case otherwise properly before the court.' ¥ Id, at 163 (quoting Hoffman v. Goberman, 420 F. 2d 423,427 (CA3
19700, In any event, it believed that Scottish law need not be applied. After conducting its own choice-of-law analysis,

the Court of Appeals determined that American law would govern the actions against both Piper and Hartzell 19 The
same cholce-of-law analysls apparently led it to conclude that Pennsyivania and Ohio, rather than Scotland, are the
jurisdictions with the greatest policy interests in the dlspute and that all other public interest factors favored trial in the

United States H1
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*2486 In any event, it appears that the Court of Appeals would have reversed even if the District Court had properly
balanced the public and private interests. The court stated:

"]t is apparent that the dismissal would work & change In the applicable law so that the plaintiff's strict
liability claim would be eliminated from the case. But. .. a dismissal for forum non conveniens, like a
statutory transfer, “should not, despite its convenience, result in a change in the applicable law.' Only
when American law is not applicable, or when the foreign jurisdiction would, as a matter of its won
choice of law, give the plaintiff the benefit of the claim to which she is entitled here, would dismissal be
justified.” 630 F. 2d, at 163-164 (footnote omitted) (quoting EeMafeos v. Texaco Inc 562 F.2d 895

T 7 899 (CA3 1977). cert. denied 435 U. 8. 804 (1978)).

In otherwords, the court decided that dismissal is automatically barred if it would lead to a change in the applicable
law unfavorable to the plaintiff,

We granted certforarl in these case to consider the questions they raise conceming the proper application of the
doctrine of forum non conveniens. 450 U. 8. 909 (1981).12

247 1

The Court of Appeals‘erred in holding that piaintfﬂ’s may defeat a motion to dismiss on the ground of forwim non
conveniens merely by showing that the substantive law that would be applied in the alternative forum Is less favorable
to the plaintiffs than that of the present forum. The possibility of a change in substantive law should ordinarily not be
given conclusive or even substantial welght in the forum non conveniens Inquiry.

We expressly rejected the position adopted by the Court of Appeals in our decision in Canada Malfing Co. v, Paterson
Steamships, Lid., 285 U. S. 413 (1832). That case arose out of a collision between two vessels in American waters.
The Canadian owners of cargo lost in the accident sued the Canadian owners of one of the vessels in Federal District
Court. The cargo owners chose an American court in large part because the relevant American liability rules were
more favorable than the Canadian rules. The District Court disrnissed on grounds of forum non conveniens. The
plaintiffs argued that dismissal was inappropriate because Canadian laws were less favorable to them, This Court
nonetheless affirmed:

"We have no cccasion o enquire by what law rights of the parties are governed, as we are of the
opinion *248 that, under any view of that question, it lay within the discretion of the District Court to
decline to assure jurisdiction over the controversy. .. . “[Tihe court will not take cognizance of the case
if justice would be as well done by remitting the parties to their home forum.' * Id,, at 418-420 (quoting
Charter Shipping Co. v. Bowring, Jones & Tidy, Lid.. 281 U. 8, 515, 517 (1930).

The Court further stated that "[there was no basls for the contention that the District Court abused s discretion.” 285

- U. S, al423

It is true that Canada Malfing was decided before Gifbert, and that the doctrine of forum non conveniens was not fully

crystallized until our decision in that case 18 Howe{ier, Gilbert in no way affects the validity of Canada Malting. indeed,
#2449 by holding that the central focus of the forum non conveniens inquiry Is convenlence, Gilber! implicitly recognized
that dismissal may not be barred solely because of the passibility of an unfavorable change inlaw .l Under Gilbert,
dismissal will ordinarily be appropriate where trial in the plaintiff's chosen forum imposes a heavy burden on the
defendant or the court, and where the plaintiff is unable to offer any specific reasons of convenience supporting his
choice 22 If substantial welght were glven to the possibility of an unfavorable change In law, however, dismissal might
be barred even where trial in the chosen forum was plainly inconvenient.

The Court of Appeals’ decision Is Inconsistent with this Court's earlier forum non conveniens decisions in another
respect. Those decisions have repeatedly emphasized the need to retain flexibility. In Gilbert, the Court refused to

-297~-



250

251

252

253

identify specific circumstances "which will justify or require either grant or denial of remedy.” 330 U, S., at 508.
Similarly, in Koster, the Court rejected the contention that where a trial would involve inquiry into the internal affairs of
a foreign corporation, dismissal was always appropriate, "That is one, but only one, factor which may show
convenience.” 330 U, 8, at 527, And in Williams v. Green Bay & Westem R, Co,, 326 U, S. 549, 557 (1046), we
stated that we would not lay down a rigid rule to govern discretion, and that "[e]ach case turns on its facts.® If central
emphasis were *250 placed on any one factor, the forunz non conveniens docirine would lose much of the very
flexibility that makes it so valuable.

In fact, if conclusive or substantial weight were given to the possibility of a change in law, the forum non conveniens
doctrine would become virtually useless. Jurisdiction and venue requirements are often easfly satisfied. As a result,
many plaintiffs are able to choose from among several forums. Ordinarily, these plaintiffs will select that forum whose
choice-ofaw rules are most advantageous. Thus, if the possibllity of an unfavorable change in substantive law is
given substantial weight in the forum non conveniens inquiry, dismissal would rarely be proper.

Except for the court below, every Federal Court of Appeals that has consldered this question after Gilberf has held that
dismissal on grounds of forum non conveniens may be granted even though the law applicable in the altemative forum
is less favorable to the plaintiff's chance of recovery. See, e. g, Palnv. United Technolodies Corp., 205 U. 8, App. D,
C. 229, 248-240 637 F. 2d 775, 794-795 (1980); Fitzgerald v. Texaco, Inc., 521 F.2d 448, 453 (CA2 1978), cert.
denied, 423 U, 8. 1052 (1976); Anastasladis v. 8.8. Little John. 346 F. 2d 281, 283 (CA5 1965), cert. denled, 384U,

$..820 (1966 18 geveral Courts have relied expréss!y on Canada Malting to hold that the possibliity of an unfavorable

PR R

change of law should not, by itself, bar dismissal. See Fifzgerald *251.v, Texaco, Inc, supra; Angle-American Grai
Co. v, The S/ Mina D'Amlco, 169 F. Supn, 908 (ED Va, 1958).

The Court of Appeals' approach is not only inconsistent with the purpose of the forum non conveniens doctrine, but
also poses substantial practical problems. If the possibility of a change In law were given substantial weight, deciding
motiens to dismiss on the ground of forum non conveniens would become quite dificult. Choice-of-law analysis would
become extremely important, and the courts would frequently be required to interpret the law of foreign jurlsdictions.
First, the trial court would have to determine what law would apply if the case were tried in'the chosen forum, and what
law would apply if the case were tried In the alternative forum. It would then have fo compare the rights, remedies, and
procedures available under the law that would be applied in each forum. Dismissal would be approprate only if the
court concluded that the faw applied by the alternative forum is as favorable to the plaintiff as that of the chosen forum.,
The doctrine of forum non conveniens, however, is designed in part to help courts avold conducting complex exercises
in comparative law. As we stated in Gilbert, the public interest factors point towards dismissal where the court would
be required to "untangle pi‘oblerns In conflict of la\}vs, and in law foreign to itself.” 330 U. 8. at 508,

Upholding the decision of the Court of Appeals would result in other practical problems. Atleast where the foreign
plaintiff named an American manufacturer as defendant,"™ a court could not dismiss the case on grounds of férum
non *252 convenlens where dismissal might lead to an unfavarable change in law. The American courts, which are
already extrémely attractive to foréign plaintiffs,"® would become even more attractive. The flow of fitigation into the
United States would increase and further congest already crowded courts 13

*253 The Court of Appeals based its decision, atleastin part, on an analogy between dismissals on grounds of forum
non conveniens and transfers between federal courts pursuant to § 1404(a). In Van Dusenv. Barrack, 376 U, S. 612
(1964), this Court ruled that a § 1404(a) transfer should not result in a change in the applicable law. Relying on dictum
in an earlier Third Gircuit opinion interpreting Van Dusen, the court below held that that principle is also applicable to a
dismissal on forum non conveniens grounds. 630 F. 2d, at 164, and n. 51 (citing DeMateos v. Texaco, Inc., 562 F. 2d
at 899). However, § 1404(a) transfers are different than dismissals on the ground of forum non f:ahvenfens.

Congress enacted § 1404(a) to permit change of venue between federal courts. Although the siatuté was drafted in

" accordance with the doctrine of forum non conveniens, see Revisor's Note, H. R. Rep. No. 308, 80th Cong., 1st Sess.,

A132 (1947); H. R. Rep. No. 2848, 79th Cong., 2d Sess., A127 (1948), it was intended to be a revision ratherthan a
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codification of the common law. Norwood v. Kirkpatrick, 348 U. S. 29 (1955). District courts were given more discretion
to transfer under § 1404(a) than they had to dismiss on grounds of forum non conveniens. Id., at 31-32.

The reasoning employed in Van Dusen v, Barrack s simply inapplicable to dismissals on grounds of forum non
conveniens. That case did not discuss the common-law doctrine. Rather, it focused on "the construction and
application” of § 1404(a). 376 U. 8., at 61322 Emphasizing the remedial *254 purpose of the statute, Barrack
concluded that Congress could not have intended a transfer to be accompanied by a change in law. Id,, at 622, The
statute was designed as a "federal housekeeping measure," allowing easy change of venue w’thin a unified federal

‘ par’x es wmz!d take unfair advantage of the relaxed standards for transfer, The rule was necessary to ensure the just

and efficient operation of the statute 24

We da not hold that the possibility of an unfavorable change In law should neverbe a relevant consideration in a forum
non convenjens inquiry. Of course, if the remedy provided by the alternative forum Is so clearly inadequate or
unsatisfactory that it is no remedy at all, the unfavorable change In law may be glven substantial weight: the district
court may conclude that dismissal would not be In the interests of justice.2 In these cases, however, the remedies
that *255 would he provided by the Scotlish courts do ot fall within this category. Although the relatives of the
decedents may not be able to rely on a strict liabifity theory, and although their potential damages award may be
smaller, there is no danger that they will be deprived of any remedy or treated unfairly,

I

The Court of Appeals also erred in rejecting the District Court's Gilberf analysis. The Court of Appeals stated that more
weight should have been given fo the plaintiff's choice of forum, and criticized the District Court's analysis of the
private and public interests. However, the District Court's decision regarding the deference due plaintiff's choice of
forurm was appropriate. Furthermore, we do not believe that the District Court abused its discretion in weighing the
private and public interests.

A

The District Court acknow?edg.jed that there is ordinarily a strong presumption in favor of the plaintiffs choice of forum,
which may be overcome only when the private and public interest factors clearly point towards trial in the alternative
forum. It held, however, that the presumption applies with less force when the plaintiff or real parties in interest are
foreign.

The District Court's distinction between resident or citizen plaintiffs and foreign plaintiffs is fully justified. In Koster, the
Court Indicated that a plalntiff's cholce of forum is entitfed to greater deference when the plaintiff has chosen the home
forum.-330 U. S.. at 524 2% When the home forurn has *256 been chosen, it is reasonable fo assume that this choice
is convenient, When the plaintiff is forelgn, however, this assumption is much less reasonable. Because the central
purpose of any forum non conveniens inquiry is to ensure that the trial is convenient, a forelgn plaintiff's choice

deserves less deference 24

»57 B

The forum non convenjens determination is committed to the sound discretion of the trial court. It may be reversed
only when there has been a clear abuse of discretion; where the court has considered all relevant public and private
interest factors, and where its balancing of these factors is reasonable, its decislon deserves substantial deference.
Gilbert, 330 U. S.. at B11-512; Koster, 330U, 8., at 531, Here, the Court of Appeals expressly acknowledged that the
standard of review was one of abuse of discretion. In examining the District Courl's analysis of the public and private
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interests, however, the Court of Appeals seems to have lost sight of this rule, and substituted its own judgment for that
of the District Court.

(1)

In analyzing the private Interest factors, the District Court staled that the connections with Scotland are
"overwhelming.” 479 F. Supp., at 732. This characlerization may be somewhat exaggerated. Particularly with respect
to the question of relative ease of access to sources of proof, the private interests point in both directions. As
raspondent emphasizes, records concerning the design, manufacture, and testing of the propeller and plane are
located in the United States. She would have greater access to sources of proof relevant to her striet liability and
negligence theories if trial were held here.”8 However, the District Court did not act *258 unreasonably in concluding
that fewer evidentiary problems would be posed if the trial were held in Scotiand. A large proportion of the relevant
evidence Is located in Great Britain. '

The Court of Appeals found that the problems of proof could not be given any weight because Piper and Hartzell falled
to describe with specificity the evidence they would not be able to obtain if trial were held in the United States. It
suggested that defendants seeking forum non converiiens dismissal must submit affidavits identifying the witnesses
they would call and the testimony these witnesses would provide if the trial were held in the alternative forum. Such
detail is not necessary. 2% Piper and Harizell have moved for dismissal precisely because many crucial witnesses are
located beyond the reach of compulsory process, and thus are difficult to identify or Interview. Requiring extensive
investigation would defeat the purpose of their motion. Of course, defendants must provide enough information to
enable the District Court to balance the parties' interests. Our examination of the record convinces us that sufficient .
information *250 was provided here. Both Piper and Hartzell submitted affidavits describing the evidentiary problems

they would face if the trial were held in the United States. 28

The District Court correctly concluded that the problems posed by the inability to implead 'potentéal third-party
defendants elearly supported holding the trial in Scotland. Joinder of the pllot's estate, Alr Navigation, and McDonald is
crucial to the presentation of peitioners' defen;;e. if Piper and Hartzell can show that the accident was causad not by a
design defect, but rather by the negligence of the pilot, the plane's owners, or the charter company, they will be
relieved of all liability. It Is true, of course, that if Hartzell and Piper were found liable after a trial in the United States,
they could insfitute an actlon for indemnity or contribution against these parties in Scotland. #t would be far more
convenient, however, to resclve all claims in one trial. The Court of Appeals rejected this argument. Forcing petitioners
to rely on actions for indernnity or contributions would be "burdensome” but not "unfair.” 830 F. 2d, at 162, Finding that
trial In the plaintiff's chosen forum would be burdensome, however, is sufficient to support dismissal on grounds of

forum non convenjens 2

(2)

The District Court's review of the factors relating to the public interest was also reasonable. On the basis of its *260
cholce-of-law analysis, it concluded that if the case were tried in the Middle District of Pennsylvania, Pennsylvania law
would apply to Piper and Scottish law to Harlzell. It stated that a trial involving two sets of laws would be confusing to
the jury. It also noted its own lack of familiarity with Scottish law. Consideration of these problems was clearly
appropriate under Gilbert; in that case we explicitly held that the need to apply foreign law pointed towards dismissal.
129 The Court of Appeals found that the District Court's cholce-of-law analysis was incorrect, and that American Jaw
would apply to both Harlzell and Piper. Thus, lack of familiarity with foreign law would not be a probler. Even if the
Courtof Appeals’ conclusion Is carrect, however, &ll other public interest factors favored tiial in Scoftand,

X

Scotland has a very strong interest in this litigation. The accident occurred in its airspace. All of the decedents wers
Scottish. Apart from Piper and Hartzell, all potential plaintiffs and defendants are either Scottish or English. As we
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stated in Gilberf, there is "a local interest in having localized controversies decided at home." 330 U, 8., at 508.
Respondent argues that American citizens have an interest in ensuring that American manufacturers are deterred from
producing defective products, and that additional deterrence might be obtained if Piper and Harizell were tried in the
United States, where they could be sued on the basis of both negligence and strict liability, However, the incremental
deterrence that would be gained if this trial were held inan *281 American court is fikely to be insignificant. The

" American Interest in this accident is simply not sufficient fo justify the enormous commitment of judxcxai time and

resources that would inev tab ly be required if the case were to be tried here.

V-

The Court of Appeals erred in holding that the possibility of an unfavorable change in law bars dismissal on the ground
of forurm non conveniens. 1t also erred in rejecting the District Court's Gilbert analysis, The District Court properly
decided that the presumption in favor of the respondent's forum choice applied with less than maximum force because
the real parties in interest are foreign. It did not act unreasonably in deciding that the private interests pointed towards
trial in Scotiand. Nor did it act unreasonably in deciding that the public interests favored trial in Scotland. Thus, the
judgment of the Court of Appeals is

Rev’ersed.v

JUSTICE POWELL took no part in' the dedision of these cases.

JUSTIGE O'CONNOR took no part in the consideration or decision of these cases.
JUSTICE WHITE, concuring In part and dissenting in part.

1 join Parts | and Il of the Court's opinion. However, like JUSTICE BRENNAN and JUSTICE STEVENS, I would not
proceed to deal with the issues addressed in Part lll, To that extent, [ am in dissent.

JUSTICE STEVENS, with whom JUSTICE BRENNAN joins, dissenting.
In No. 80-848, only one question is presented for review to this Court:

“Whether, In an action in federal district court brought by foraign plaintiffs against American defendants,
the plaintiffs may defeat 2 motion to dismiss on the ground of *262 forum non conveniens merely by '
showing that the substantive law that would be applied if the case were litigated in the district court is
more favorable to them than the law that would be applied by the courts of their own nation.” Pet. for
Cert. in No. 80-848, p. 1.

In No. 80-883, the Court limited its grant of certiorari, see 450 U, 8. 909, to the same question:

“Must a motion to dismiss on grounds of foruim non convenisné be denied whenever the law of the
alternate forum is less favorable to recovery than that which would be applied by the district court? Pet,
for Cert. in No. 80-883, p. L

| agree that this question should be answered in the negative. Having decided that question, ] would simply remand
the case to the Court of Appeals for further consideration of the question whether the District Court correctly decided
that Pennsylvania was not a convenient forum in which to litigate a claim against a Pennsylvania company that a plane
was defectively designed and manufactured in Perfnsylvania.

[*] Together with No. 80-883, Harlzell Fropelier, Inc. v. Reyno, Personal Representative of the Estates of Fehilly et al, also on
certiorari to the same court. ’

{11 John D. Dllflow, Samuel F. Pearce, John J. Hennelly, Jr., and Thomas C. Walsh filed a brief for Boemg Co. et al. as amici curias
urging reversal.
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Memorandum

To: Associate
From: Partner ‘
Re: Abel, et al. v. Tex-a-FPharm, in U.S. District Court for Northern District of Texas

Our client, Tex-a-Pharm, is a Texas company with its principal place of business in Dallas. The
company developed and used a new antibiotic to fight an epidemic of bacterial meningitis in
Kano, Nigeria, InFebruary 2002, the media reported an outbreak of bacterial meningitis in Kano.
Tex-a-Pharm had been working on a new antibiotic, Trovan, which could be used to treat
meningitis, but it had not received FDA approval by February 2002. In April 2002, Tex-a-Pharm
sought and received FDA authorization to export Trovan to Nigeria. In that same month, Tex-a-
Pharm researchers departed from the U.S. in a chartered DC-9 bound for Kano, Nigeria. Tex-a-
Pharm's research team spent approximately a month in Nigeria; it provided no follow up care to
the children. By the end of May, all Tex-a-Pharm employees had returned home.

Many children were severely injured or died from the epidemic in total. All plaintiffs in this case
are Nigerian and live in Nigeria. They have brought suit under the Torture Victim Prevention
Act (TVPA), which both provides for original jurisdiction in the federal courts and for a private
right of action by United States citizens and aliens who allege torture by a defendant acting
allegedly “under color of law™ of a foreign nation (“under color of law” is typically interpreted to
mean acting with the support or backing of the foreign nation’s government), The TVPA was
enacted in 1991. Some plaintiffs are the surviving family members of these children; other

plaintiffs are Nigerian children who took the drug and survived with disabilities. ‘

The survival rate for the children who received Trovan was higher than it was for those who did
not receive it, but the fatality rate was still extraordinarily high. Moreover, a high percentage of
those who survived have sustained permanent physical and mental disabilities which plaintiffs
allege is the result not of the epidemic but of having taken Trovan. The strongest evidence
plaintiffs can cite in support of this allegation is that of all of the surviving chﬂdren, only those
treated with Trovan seem to have these disabilities.

The Nigerian government provided Tex-a-Pharm with a letter necessary to secure the FDA's
approval for the export of Trovan. The Nigerian government also facilitated Tex-a-Pharm's
efforts to conduct the Kano Trovan Test by arranging for Tex-a-Pharm's accommodations in
Kano, and providing access to two of the hospital’s wards to conduct the Kano Trovan Test, as
well arranging for Tex-a-Pharm’s use of the services of hospital’s nurses and physicians.

All research on the drug was performed in Dallas. The drug was manufactured in Dallas. Also,
in various places throughout the United States the company gathered data from clinical trials used
to further research and development efforts of the drug. Plaintiffs have alleged that Tex-a-Pharm
intended to use the experiments in Nigeria to aid its efforts to obtain FDA regulatory approval of
the drug in America. Such FDA approval of the new antibiotic would, in turn, pave the way for
sale of Trovan in the U.8., according to plaintiffs. To date, however, no Trovan has been sold in
this country.

I want you to consider whether we should file a forum non conveniens motion. As always, I want
you to consider not only the strength of the arguments for dismissal but also the force of the
argument that plaintiffs will make against dismissal, so we can make a fully informed decision
about what to do.
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