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10.

Discovery § )
Questions to Discuss _ : -
(Note: these questions cover several classes)

What are some of the reasons that we permit parties to engage in discovery before trial? (We
will talk about at least three primary reasons)

How is the scope of permissible discovery defined in the federal rules? (Related question:
What are the major changes to the scope of discovery under the version of Rule 26 that went
into effect in December 20157)

What do we mean by nonprivileged matter?
What is the “American” rule with regarding to discovery?

‘What are parties” mandatory initial disclosure obligations under the federal rules?

I

‘What other mandatory disclosure obligations are there under the federal rules?

‘What is the purpose of Rule 277

Can you explain difference between interrogatories, requests for production, requests for
documents, and requests for admissions?

When it comes to information generally (including electronically stored information), what
are a parties’ preservation obligations?

Under the new version of Rule 37 that went into effect in December 2015, what are the
potential sanctions available if a party failed to take reasonable steps to preserve information
that should have been preserved in anticipation or conduct of litigation?
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THE STATE COURT LITIGATOR'S GUIDE T0
DISCOVERY IN FEDERAL COURT

BY CHRIS POPOV & LIANE NOBLE

court, litigating in federal court can feel like venturing

to a foreign land. But at least as far as discovery is
concerned, federal courts speak the same basic language of
discovery that is spoken in state court. Indeed, the stated goals
of discovery in both state and federal court are to allow par-
ties to obtain full knowledge of the facts and contentions, to
prevent trial by ambush, and to promote fairness.! And under
both systems, litigants have the same basic discovery mecha-
nisms at their disposal: requests for

FOR THETRIAL LAWYER WHO PRIMARILY PRACTICES in state

of the action for failure to prosecute.” Because there is no
corollary to the initial planning conference requirement
under the Texas rules, litigators who find themselves in
federal court should familiarize themselves with Rule 26(F)
and be prepared for the conference at the outset of the case,
During the initial pretrial conference, parties must: (1)
consider the nature and basis of their claims and defenses
and the possibilities of settlement, (2) make or arrange for
the exchange of initial disclosures, (3) discuss preservation
of discoverable information, and (4)

disclosures, interrogatories, requests
for admission, requests for production,
and depositions.

Nevertheless, there are important dif-
ferences in how discovery is executed

Think of the differences between
state and federal discovery
as different dialects of the
same language.

develop a proposed discovery plan
for submission to the court.?

The requirement in federal court
that the parties themselves develop
a discovery plan also marks a

in federal court. The failure to recog- .

nize these differences can be embarrassing for the infrequent
federal practitioner, and can even have implications on the
success of a case. Think of the differences between state and
federal discovery as different dialects of the same language.
This article highlights some of the differences between the
two systems and serves as a quick and informal primer for
those who are not experienced federal court litigators. Think
of this as the state court practitioner’s “phrase book” for use

in federal court.

I. The Federal Rules Prohibit Parties from Serving
Discovery Until They Have Conducted a
Rule 26(f) Conference.

A key distinguishing feature of federal discovery practice
is the requirement under Federal Rule 26(f) that parties
conduct an initial pretrial conference before discovery can
begin. Discovery in a federal suit cannot begin until after
the completion of this initial conference.? This, of course,
contrasts with Texas state court practice, where the discovery
period begins at the commencement of a case, and parties are
generally advised to begin discovery immediately.>

Rule 26(f) requires parties to confer “as soon as practicable,*
and a party’s failure to do so can lead to sua sponte dismissal

significant departure from Texas
discovery practices. In Texas state court, “[e]very case
must be governed by a discovery control plan,”8 and the
rules provide for different levels of discovery depending on
the amount in controversy or the complexity of the case.
Level 1 discovery rules apply to expedited actions under
Texas's recently amended Rule 169,° Level 2 is the default
discovery plan,!® and Level 3 applies when so ordered
by the court, either on the parties’ motion or the court’s
initiative.!! In contrast there are no default discovery plans
in federal court; parties practicing in federal court must
develop a proposed plan on their own. Indeed, a party’s
failure to participate in good faith in developing and
submitting a discovery plan may lead to the imposition
of sanctions.? This plan must state the parties’ views and
proposals regarding the following: (1) changes to disclosure
procedures, (2) discovery scope and deadlines, (3) issues
related to discovery of electronically stored information
(“ESI”), and (4) claims of privilege and protections.!3
Parties must file with the court a written report outlining
the discovery plan 14 days after the 26(f) conference. A
court may then memorialize the parties’ agreements into
a scheduling order.** Failure to follow an order under Rule
26(f) can result in sanctions.}
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fl. Initial Disclosures Are Mandatory and
Automatic Under the Federal Rules,

Another unique feature of the federal discovery rules is
the mandatory and automatic nature of initial disclosures.
In Texas, a party may serve on another party a request for
disclosures pursuant to Rule 194.1 In contrast, the federal
rules require that certain information be voluntarily disclosed
without a discovery request.’” The purpose of this rule is to
accelerate the exchange of basic information and to eliminate
the paperwork involved in requesting such information.!8
Mandatory disclosures in federal court occur in three stages:
initial disclosures, expert disclosures, and final pretrial
disclosures. Initial disclosures are generally made within 14
days after the Rule 26(f) conference and must include informa-
tion regarding potential witnesses, documentary evidence,
damages and insurance.!® Expert disclosures must be made
by the date set by court order or agreed to by the parties.?®
Final pretrial disclosures must occur at least 30 days before
trial and must include information regarding witness identity,
deposition witness identity, and document identity.2!

lll. Limitations on Written and Oral Discovery Are Found
Throughout the Federal Rules, as Opposed to Being
Dictated by a Particular Discovery Level.

A state court litigator should also note that the federal rules
impose different limits on the other forms of discovery,
and that those limits on discovery are found in different
places throughout the federal rules. Unlike the Texas rules,
which set forth varying limits on oral and written discovery
depending upon which of the three discovery control plans
apply, the federal rules apply a more uniform set of limits
that are specific to the type of discovery (e.g., requests for
admissions, interrogatories, or depositions), as opposed to the
type of case or the amount in controversy, With respect to
requests for admissions, for instance, the Texas rules impose
a limit of 15 requests for Level 1 cases,?* but do not limit the
number of requests in Level 2 or 3 cases. The federal rules do
not limit the number of requests for admissions, but a court
can impose a limit by order or local rule.® With respect to
interrogatories, the Texas rules impose 4 limit of 15 for Level
1 cases and 25 for Level 2 cases.?* For level 3 cases, absent a
court order, interrogatories are subject to the Level 1 or Level
2 limitations depending on the amount of relief requested.?” In
contrast, the federal rules limit the number of interrogatories
to 25 in all cases, absent leave or stipulation.?® Finally, with
respect to requests for production, the Texas rules impose a
limit of 15 requests for Level 1 cases,?” but do not limit the
number of requests in Level 2 or 3 cases. The federal rules do
not limit the number of requests for production for any case 8

The federal restrictions on deposition practice are also more
uniform than the multi-tiered approach set forth in the Texas
rules. Instate court, regardless of the discovery control level,
no side may examine or cross-examine a witness for more
than 6 hours, excluding breaks.? Additionally, for Level 1
cases, each party has 6 hours in total to examine and cross-
examine all witnesses, but the parties may agree to expand
the limit to 10 hours.® In Level 2 cases, each side is limited
to 50 hours to examine and cross-examine opposing parties,
experts designated by those parties, and persons subject to
those parties’ control.> Additional time may be allotted if
more than two experts are designated. In contrast, the federal
rules simply limit the parties to 10 depositions per side and
limit each deposition to one day of 7 hours absent leave or
stipulation. 2

The deadline by which parties must complete discovery is
also typically easier to calculate in federal court. In Texas,
the discovery period varies based on the discovery level.

Inalevel 1 case closes 180 days after the first request for

discovery of any kind is served.® The discovery period for

Level 2 cases closes on the earlier of 30 days before trial or

nine months after the earlier of the first deposition or the
due date of the first response to written discovery.3* Level 3
discovery periods end in accordance with Level 1 or Level 2
depending on the amount of damages sought and the issues
involved. Conversely, the deadline for discovery in federal
court is simply determined by court order.

The more uniform nature of the federal limits on discovery
has its advantages and disadvantages. On the one hand, the
federal rules make it less complicated to calculate deadlines,
time limits, and limitations on requests. On the other hand,
under the federal rules, individuals litigating a single $76,000
claim will be governed by the same default discovery limits
as two multi-national corporations litigating a complex $76
million suit. In other words, the federal rules may impose or
permit discovery that is disproportionate to the needs of the
case, which highlights the importance of thinking critically
about the needs of the case at the outset, and using the 26(f)
conference to set a scheduling and discovery control order
that makes sense for a given case.

IV. The Federal Rules Make It Easier to Compel
Discovery from Out-of-State Non-Party Witnesses.
The federal rules provide some advantages to parties seeking
discovery from non-party witnesses who work or reside out
of state. Tex. R. Civ. P. 201.1(a) permits parties to take deposi-
tions of witnesses located outside of Texas, but the litigart

must first determine the requirements of the other state’s
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courts. This could involve the use of letters rogatory, letters
of request, a commission or the filing of an ancillary action.
The requirements vary from state to state and sometimes even
by county. In contrast, Fed. R. Civ. P. 45(2)(2) authorizes a
federal court to issue a subpoena to any witness in the United
States, subject to the limitation that the witness can only be
compelled to appear for deposition within 100 miles of where
the subpoena was served. Furthermore, once served with a
federal court subpoena, the witness can be compelled to travel
up to 150 miles from her residence or 150 miles from where
she was served to answer discovery,; in state court a non-party
witness can only be compelled to appear for discovery within
100 miles of where she resides.?

V. The Federal Rules Require Automatic Disclosure of

Expert Witnesses and Expert Reports.
Another important distinction between federal and state
discovery procedures involves the discovery of expert opin-
ions. While the federal rules require parties to automatically
produce expert reports, there is no such requirement in
Texas state court. Rather, a party in state court may request
the report of an opposing party’s retained testifying expert
through its request for disclosure.®® The responding party
may then either produce the report or tender the retained
expert for deposition.?” Additionally, a party may move for
a court order requiring production of a retained testifying
expert’s report.*8

In contrast, the federal rules require that certain expert dis-
covery be voluntarily disclosed without a discovery request.®
These mandatory expert disclosures, as briefly described
above, must be made by the date ordered by the court, the
date stipulated by the parties, or at least 90 days before the
trial date*® Unless otherwise stipulated or ordered, this
mandatory disclosure of any retained testifying expert must
also be accompanied by a written report.! While parties are
not required to produce the reports of non-retained testifying
experts, they must provide a disclosure summarizing the facts
and opinions to which the non-retained witness is expected
to testify.* It is also important to note that while drafts of
expert reports are discoverable in state court, the federal
rules treat draft expert reports as privileged work product.®

VI. The Federal Rules Set Forth a Different Mechanism
for Asserting Privilege and Challenging Claims of Privilege.
State court litigators should also be aware of three important
federal-state distinctions related to the discovery of privileged
information. First, the procedure for asserting a privilege is
different in federal court. In state court, in order to claim a
privilege, a party first withholds the information and serves

a withholding statement.** Then, the requesting party may
request a privilege log.*> The respondent must then supply
a privilege log within 15 days of the request.*® In contrast,
under the federal rules, it is not necessary to request a privi-
lege log when the responding party asserts a privilege.*’ The
federal rules place the burden on the respondent to notify
the requesting party that it is withholding information and
automatically serve a response that includes a privilege log 8

Second, state and federal courts handle differently the
inadvertent disclosure of privileged information. In Texas,
Rule 193 contains a snap-back provision, under which par-
ties who inadvertently disclose privileged information are
permitted to amend their withholding statements within 10
days of discovery of the accidental production.® Materials
must then be promptly returned. Federal Rule 26(b)(5)(B)
similarly requires prompt return, sequestration, or destruc-
tion of any inadvertently disclosed privileged information,
but it goes even further and includes additional protections.
Under the federal rule, the recipient of an inadvertently-
disclosed privileged document is prohibited from using or
disclosing the information until the claim of privilege is
resolved. The recipient is also required to take reasonable
steps to retrieve the inadvertently-disclosed information if
the recipient has disclosed it to a third-party before being
notified of the privilege claim. Moreover, the federal rules
contemplate enforcement of additional “quick-peek” or
“claw-back” arrangements between the parties as a way to
avoid the excessive costs of pre-production review.>® Under
a quick-peek agreement, a responding party provides certain
materials for initial examination without waiving any claims
of privilege, the requesting party reviews the information and
designates the documents it wishes to have actually produced,
and the responding party conducts its privilege review on only
those specified documents.®! Under claw-back agreements,
production without intent to waive privilege or protection is
not a waiver so long as the responding party identifies the
documents mistakenly produced, and the receiving party’s
documents are returned.>?

Finally, the source of substantive privileges law differs
between state and federal court. In Texas, many privileges are
codified in the Rules of Civil Procedure or Rules of Evidence.
The rules contain specific provisions governing work product
privilege, attorney client privilege, spousal privilege, trade
secret privilege, clergy privilege, physician-patient privilege,
and mental health information privilege.? Conversely, the
Federal Rules of Civil Procedure and Federal Rules of Evidence
do not codify privileges in the same way that the Texas rules
do. Rather, federal common law governs these concepts in
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cases based on federal question jurisdiction.>* In federal
cases premised on diversity jurisdiction, state law privilege
rules will govern.

VIl. The Federal Rules Apply Different Standards for

Obtaining Protective Orders.
Parties in both federal and state court may file a motion for
protective order to limit the scope of discovery, but litigants
in federal court must be prepared to show good cause. Texas
courts will issue a protective order to protect against undue
burden, harassment, or the invasion of a protected personal,
constitutional or property right.>> Federal courts require an
additional showing of good cause.’® In determining good
cause, many courts apply a balancing test to determine
whether the producing party’s burden of production and its
privacy interests outweigh the right of the opposing party
and the public.’’

Parties may also seek to limit the disclosure of privileged or
confidential materials exchanged through a sealing order.
Under the stringent sealing requirements of Texas Rule of Civil
Procedure 76a, a party must file a written motion specifying
the grounds for protection and must post a public notice
stating the time and place of the hearing and inviting the
public to intervene and be heard.”® In federal court, records
may be sealed without public notice, and a sealing order may
often be obtained where the parties agree on confidentiality.>

VIl The Federal Rules Envision a Two-Tiered
Approach to E-Discovery.

The federal rules and supporting case law create a more
comprehensive scheme for electronic discovery. In Texas, a
single e-discovery rule, Rule 196.4, requires responding par-
ties to produce electronic data that is “reasonably available "6
If the party cannot produce the information requested, it must
state an objection, If the court orders the responding party to
comply, the court must also order the requesting party to pay
the reasonable expenses of any extraordinary steps required
to retrieve and produce the information.®!

Whereas Texas e-discovery is governed by a single rule and
a single substantive Supreme Court case, federal e-discovery
provisicns are integrated throughout the federal rules and
there are a plethora of decisions interpreting those rules. The
federal e-discovery scheme envisions a formalized two-tier
approach with less court intervention. Under the first tier,
a “party need not provide discovery of [ESI] from sources
that the party identifies as not reasonably accessible because
of undue burden or cost.”%* If there is a dispute, the rules
contemplate that the parties will meet and confer before filing

discovery motions.5? If, after a conference, the parties are still
in dispute, the second tier of federal e-discovery is initiated.
Under the second tier, the responding party must show
that the information requested is not reasonably accessible
because of undue burden or cost. If that showing is made,
then the requesting party must show good cause for the
production.®* Whether practicing in state or federal court,
advocates should attempt to address e-discovery issues in
the early stages of the litigation.

IX. A Federal Court May Appoint a Magistrate Judge to
Set a Scheduling Order and to Rule on
Discovery Disputes.

Another facet of federal practice likely to affect the discovery
process is codified in 28 U.S.C: § 636 (b)(1)(A), under which
a federal judge may “designate a magistrate judge to hear
and determine any pretrial matter pending before the court,”
including the resolution of discovery motions. Indeed, many
judges refer all discovery motions to magistrate judges for
resolution.% Although parties may initially be taken aback
when they learn their discovery dispute is being decided by
a judicial officer other than the Article IIT judge to whom the
case was assigned, this practice may actually be beneficial
to the litigants. Disputes can often be decided more quickly
by magistrate judges, who routinely deal with discovery
issues and who often have more flexibility on their dockets

to for oral hearings.

X. The Federal Court’s Local Rules Sometimes Modify

the Discovery Rules in Material Ways.
Another essential consideration when conducting discovery
in a federal suit is the interaction of the district court’s local
rules with the Federal Rules of Civil Procedure and Evidence.
For instance, the Local Rules in the Northern District of
Texas contain filing requirements for discovery materials.56
The Local Rules in the Western District of Texas contain
additional notice requirements for oral depositions, limits
on the number of requests for admissions, and pre-approved
interrogatories for which objections will not be considered.57
In the Eastern District of Texas, the court runs a discovery
hotline answered by a judge to rule on discovery disputes. 68
While state district courts in Texas promulgate and enforce
local rules as well, they typically do not substantively alter
discovery limitations in the same way.

XI. Conclusion
To the experienced state court practitioner, discovery in fed-
eral court should not be a completely foreign and unfamiliar
experience. By and large trial lawyers in state and federal
court will have the same discovery tools at their disposal.
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There are, however, some nuanced differences, including: the
Rule 26(f) conference requirement; mandatory initial, expert,
and pre-trial disclosures; different limits on the various forms
of discovery (see Figure 1 below); more expeditious exchange
of expert evidence; different substantive and procedural rules
regarding privileges; and a more formalized two-tier approach
to e-discovery with less court intervention. This article is not

Figure 1.

meant to provide an exhaustive list of all relevant distinetions,
but rather a preliminary reference point for newcomers to
federal discovery practice. The reader is encouraged to consult
the Federal Rules of Civil Procedure and Evidence as well
as the district’s local rules before proceeding with discovery

in federal court.

Discovery
Period Begins

After parties complete
Rule 26(f) conference.
Fed. R. Civ. P. 26(d)(1)

‘When suit is filed

Discovery
Period Ends

As ordered by the
court or agreed by the
parties.

180 days after the first
request for discovery is
served. Tex. R. Civ. P.

190.2(b)(1).

Earlier of (1) 30 days before
trial or (2) nine months
after the earlier of (a) the
first oral deposition or
(b) the due date of the
first response to written
discovery. Tex. R. Civ. P.
190.3()(D).

Absent discovery con-
trol order, refer to Level
1 or 2 depending on
amount of relief sought

Disclosures

Mandatory disclo-
sures in three stages:
initial, expert and
pre-trial. FED. R. Civ.
P. 26 @(@).

Not mandatory; must be requested under Tex. R. Civ.

P. 1942

May request disclosure
of documents, not con-
sidered a request for
production. Tex. R. Civ.

P. 190.2(b)(6)

No other limitation

No other limitation

Requests for

FEp. R. Civ. P. 36

No more than 15 written

No Limit

No Limit

25. FEp. R. Cwv. P
33@)M)

Admissions | does not set a limit on | requests for admissions.

number, but a court | Tex. R. Civ. P. 190.2(b)(5)

can impose a limit by '

order or local rule.
Interrogator- | Absent leave or stipu- | Nomore than 15. Tex. R. | No more than 25. Tex. R. | Absent discovery con-
ies lation, no more than | Civ. P. 190.2(b)(3). Civ. P. 190.3(b)(3). trol order, refer to Level

1 or 2 depending on
amount of relief sought

Requests for
Production

No Limit. Fep. R.

Civ. P. 34

No more than 15. Tex. R.

Civ. P. 190.2(b)@).

No Limit

No Limit
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Depositions [FED. R. Civ. P. 30| No side may examine or cross-examine a witness for more than 6 hours,
sets a limit of 10 |excluding breaks. Tex. R. Civ. P. 199.5(c).
depositions per side, [ pach party has 6 hours | Each side has 50 hours | Absent discovery con-
b‘f“ can be increased | i total to examine and | to examine and cross | trol order, refer to Level
W}th legve of COWIL OT'| cross-examine all wit- | opposing parties, experts |1 or 2 depending on
stipulation.  Limited | pegges, may agree to | designated by those parties, [ amount of relief sought
to one day of seven expand to 10 hours, but | and subject to those parties’
hgurs, a.bsent leave or | ot more without court | control. No time limit on
stipulation. order. Tex. R. Civ. P.|deposition of witness not
190.2 (b)(2). subject to either party’s
control. If side designates
more than 2 experts, other
side has 6 hours more for
each additional expert. Tex.
R. Civ. P. 190.3(b)(2).
Discovery | Federal court may [ Tex. R. Civ. P. 201.21(a) permits deposition of out of state witness, but the
Subpoenas |issue subpoena to | provision is subject to the requirements of the other state, which may involve
for Third any witness in the | filing for a commission, letter rogatory, or ancillary action. A witness can only
Parties United States, but a}be compelled to appear within 150 miles of her residence or where she was
non-party witness can | served. Tex. R. Civ. P. 176.
only be compelled to
appear for discovery
within 100 miles of
where he resides. FED.
R. C1v. P. 45.
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L' Tnre Alford Chevrolet-Geo, 997 SW.2d 173, 180 (Tex. 1999)
(“The primary objective of discovery is to ensure that lawsuits are
‘decided by what the [acts reveal, not by what facts are concealed.”);
Alvarado v. Farah Mfg Co., 830 SW.2d 911, 913-14 (Tex. 1992)
(goals of discovery are “to promote responsible assessment of
settlement and prevent trial by ambush”); Clark v. Trailways, Inc.,
774 SW.2d 644, 646 (Tex. 1989) (“[Rlules regarding discovery .
.. were designed to . . . ensure fairness.”); Shelak v. White Motor
Co., 581 F.2d 1155 (5th Cir. 1978) (discovery rules are designed
to prevent “trial by ambush” and “that sort of emergency litigation
which could degenerate into ‘quick-draw hip-shooting™); Burns v.
Thiokol Chemical Corp., 483 F.2d 300, 304 (5% Cir. 1973) (“Properly

used, [the rules of discovery] prevent prejudicial surprises and
conserve precious judicial energies.”).

2 FED. R. Civ. P. 26(d)(D). Exceptions to this rule include discovery
conducted before suit by the filing of a verified petition under
FED. R. Civ. P. 27, discovery conducted with leave of court after
suit is filed but before the Rule 26(f) conference, and discovery
conducted in certain proceedings exempt from the Rule 26(f)
conference requirement as outlined in FED. R. C1v. P. 26(a)(1)(B)
and the 2000 Notes to FED. R. CIv. P. 26, at 415.

3 Broomyv. Arvidson, No. 04-00-00214-CV, 2001 WL 220058, at *5
(Tex. App—San Antonio 2001, no pet.) (trial court properly denied
continuance because plaintiff’s delay in serving discovery requests
over three months after she filed her original petition indicated
a lack of diligence); see also Patrick v. Howard, 904 SW.2d 041,
946 (Tex. App.—Austin 1995, no pet.) (promptness of discovery
requests is an indication of diligence).

* FED. R. CIv. P. 26(F)(1). The conference must occur at least 21
days before a scheduling conference is to be held or a scheduling
order is due under Rule 16(b). Under Rule 26(£)(4), courts may by
local rule require an expedited schedule for the conference and
written discovery plan report.

> See Spencer v. United States, No. C-11-122011, WL 1158552, at
*3 (S8.D. Tex. Mar. 25, 2011) (dismissal for failure to prosecute was
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proper where plaintiff failed to confer with defendant as required
by Rule 26(f)).

¢ By permitting parties to submit an agreed discovery order in
Level 3 cases, Texas Rule 190.4 clearly contemplates, but does not
require, a discovery conference. Tex. R. Civ. P. 190.4. Additionally,
Texas case law suggests that parties in state court should engage in
a discovery conference when electronic information is involved. See
In re Weekely Homes, LP, 295 SW.3d 309, 321 (Tex. 2009) (parties
should meet and confer regarding protocols for electronic discovery
before requesting information).

7 FED. R. Civ. P. 26(D)(2).

8 Tex. R. Civ.P. 190.1,

¥ Level 1 discovery plans also apply to divorce suits not involving
children in which the marital estate is valued at less than $50,000.
Tex. R. Civ. P. 190.2(a)(2). However, the expedited actions process
does not apply to suits involving a claim under the Family Code,
Property Code, Tax Code or Chapter 74 of the Civil Practice &
Remedies Code. Tex. R. Civ. P. 169(a)(2). It does not apply when a
party files a petition for injunctive relief. Tex. R. Cvi. P. 190 cmt.
2 (1999).

W Tex. R. Civ. P. 190.3.

U Tex. R. Civ. P. 1904,

12 FEgp. R. C1v. P. 37(D).

13 FED. R. CIv. P. 26(D)(3)(A)-(P).

* Fep. R. CIv. P. 16(b).

15 FED. R. CIv. P. 37(b)(2).

16 Tex. R. Civ. P. 194.1. Under the recent amendments to Rule
190.2, a party ina Level 1 case may request disclosure of documents,
electronic information, and tangible items in the disclosing party’s
possession in addition to disclosures under Rule 194.2, Tex. R. Civ.
P. 190.2(b)(6). This type of request is not considered a request for
production. Id.

7 FED. R. CIv. P. 26(a).

18 1993 Advisory Committee’s Notes on FED. R. C1v. P, 26, at 2.
19 Fep. R. C1v. P. 26¢a)(1).

% FED. R. Civ. P. 26(a)(2). The specific requirements for expert
disclosures are discussed below.

21 Fep, R. CIv. P. 26(=)(3).

22 Tex. R. Civ. P. 190.2(b)(5).
3 FED. R. CIv. P. 36.

¥ Tex. R. Civ. P. 190.2(b)(3).
5 Tex. R. Civ. P. 190.4(b).

26 Fep, R. Cv. P, 33¢a)().

2T Tex. R. Civ. P. 190.2(b){#%).
28 Fep, R. C1v. P. 34.

2 Tex. R. Civ. P. 199.5(c).

30 Tex. R. Civ. P. 190.2 (bh)(2).
31 Tex. R. Civ. P. 190.3(b)(2).

32 FEp. R. CIv. P. 30.

3 Tex. R. Civ. P. 190.2(b)(1).

3 Tex. R. Civ. P. 190.3(b)(1). The Level 2 discovery period for
Family Code cases ends 30 days before the trial date. Tex. R. Civ.
P. 190.3(b)(1)(A).

35 Tex. R. Civ. P. 176; FED. R. C1v. P. 45.

36 Tex. R. Civ. P. 194.2(D#)(A).

37 Tex.R. Civ. P. 195.

38 Tex.R. Civ. P. 195.5.

¥ FED. R. CIv. P. 26()(2).

oI

£,

2 d

3 FED. R. CIv. P. 26(b)(#)(B).

* Tex. R. Civ. P. 193.3.

¥,

o d

* FED. R. Cv. P. 26(b)(5)(A).

B,

¥ Tex. R. Civ. P. 193.3(d).

*® 2008 Advisory Committee’s Notes on FED. R. EvID. 502, at 16.
*1 2006 Advisory Committee’s Notes on FED. R. CIv. P. 26, at 927.
2

33 Tex. R. Civ. P. 192.5; Tex. R. Evid. 503-510.

% Fep. R. Evip. 501.

3 Tex. R. Civ. P. 192.6.

36 FED. R. Cwv. P. 26(c)(1); In re Terra Int’l, 134 F.3d 302, 306-07
(5th Cir. 1998).

7 Gutierrez v. Benavides, 202 FR.D. 401, 403-405 (S.D. Tex. 2013);
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LIvING DAILY WiTs WEEKLEY HOMES

BY KENNETH | WITHERS & MONICA WISEMAN LATIN

INTRODUCTION

Texas led the nation in adopting a specific procedural tule
addressing the discovery of electranically stared information
(EStL Tex, R Civ P 1964 has been with us since 1999,
aned although It wis a new and navel rule, there have heen
remarkably few appeltate opmions sddressing the subjeet)
After ten years, the Toxas Supreme Court 1ook the opporiu-
nny presented by it 1e Weeldey Hones® 1o provide o detnled
Blucprint for requesting ESI That blueprint elearly s nar
from a panern book, Discovery of ESI requires custom lega)
carpentry, for good ressens I tkes though, planning, and
canumunieution between oppost ng counsel o void wirning
thscavery ol ES| muoa money pit, While Rule 196 4 provides o
procedural inmeworl for puriies who instst on farnsal moton
pracuce, the cosi and delsy of higating ESI discovery issues
cars be signiltcantly mduced—or eliminated altogether—with
s0Ime commen-senst cooperation betwedn oppasing counsel
o develop a e and praporuonal diseovery’ huilding plan
befure broaking ground :

tn this arucle. we diseuss why discovery of ESLis different
fram the discovery of paper 1o which lawyers wore secustomed
before the 1999 amendments, und how the Tesas Rules of
Civtl Pracedure address these differences in Rule 196+, Then
we review the background facts of Weekley Hamesand explore
the Supreme Court’s appheation of the rule. We alvo see how
Weekly Huns has bren applied in subsequent sppellate court
dectsions Finnlly. we look at the Court's practieal advice for
hiigants secking or ruspondiny o discovery of EST and the
Court’s eall for planming, communication, and ceoperanyn
bevween oppusing partics in litigaton,

l. Why discovery of B3l is diffarant
We live In n world of electronic wformaton Almost every-
thing we read, listen to. waich, write, or communicaw to
others 15 genermted, stored, o transmitted using contputer
iechnology, In husiness, government, education, enteriain-
el and ulmost all other human endeavors, relauvely lietle
nformation is commutted to paper in the Tust wstance
Although exact statstics are difficult to come by, experts have
lorg heliuved that 93 percent of alt business documents are
creted elecronically and only 30 percent are ever princed
to puper.? While paper ducuments sbound, ulmust oIl paper
documents ure prstouts information from computer fifes. Ask
yoursellwhen you last saw a typewriter heing used rautinely

i a business, government olfice, schoal, or even it home

Recent statistical research confivms that we are overswhelm-
mgly a “digwal” information sotiety, According o (he
University of Californta a1 San Diego's Global Information
Industry Certier, American consumers receive only abouy
B 61% ul theit inlormation in print form, measuved in words.
Measured in time, the average American spends only & hour
per day reading printed material Measused in compresdsed
bytes, print constitwes only 02% of all informaiian meda,?
The researchers note thi "{nfew digital technologivs continue
ta remake the American home,”

Ten years g 40 percent of LSS, honseholds had a
personal computer, and oaly one-quarier of those had
Internet access. Curent estimates tre tha over 70
percent of Americans now own a personal compuier
with Internet aucess, and increasingly that access is
high-speed via broadband conmecyvity, Adding iPhones
and other smar’ Wirgless phones, wheh are vom puters
0 all bul name, personal tumputer ownership ingrenses
b pwre than 80 pereent. |,,] The werage American
spends nearly three hours per Hay on the Lomner, oot
meluding time w work,

The use of computers 1o genetare, manage, tnd communicate
information hus significam consequences that g0 far beyond
simply changing the way we wnte and store information,
Some of these are extenstons of profilers that could veeur tn
the paper documunt world, Others are unique 1o the conIpiter
world. But these consequunces reguire us 1o approach the
diseovery of electronically siored information (ESD differently
than we approached the discovery of paper docurments,

A Volume

The first—and perhaps the most obviaus—consequence of
our eonverstion to digital mformaion echnology 1 an 2y plo-
sion in the vohume of data that may be subject 1o discovery. or
that needs to be sifted through to locate it which s subject
todiscovery. Two leading electronic discovery thinkers nute
thar “ilua small business, whereas {ormerly there wag usually
one four-drawer file cubinet full of paper records, now there
15 the eyuivalent of twa thousand Tour-Uriver file cabinets
Tull of such records. all contained w1 a subic foet ar s 1 the
form of clectronically stored information

H
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The increase in volume {s due to a number of fotors. Ops
is that elecronic information systems tead to mutomatically
caplicate and siore qumerous coples of files in 2 varizty of
locations, The same Hle—or slighly different versions—may
be found on several active areas of the computer hazd drive,
or as duplicatz files maintained for backup purposes, or
on archival and disaster media, A second reason for the
proliferation of EST is that users Lead to distribute eoples
af thelr work [ar and wide, because it is 5o fast and easy 1
do. Gonz are the days when one copy of #n offics report or
memorandum was droalatzd o 20 or more prople, each of
whom ckecked their name off the distribudon list and passed
it ont tothe nert. Today,a report of memorandum, with s ey
keystrokas, {s veplicated in the fle directerles or on the hard
drives of avery member of the organization. A third reasen
I the proliferadon of ES] is that many human communics-
dons that used to be relacively or purely ephemeral, such as
telzphone ealls and handwritten notes, we tow routinely
coutducted using electronic {nformation systams, leaving 2
more-crless prrmansst Tecord. The sherr volume of emst],
[or insuaace, ts staggering, According

essential environment for translating elecrrorde impulses
into informarion) and the ever-growing amay pf application
saftware that allows the informarion o be created, managed,
#nd viewed. Withou the proper elermeais of the systam in
place, ESl is Just # vast assembly of posiive and negative
charges arranged on ragneticnedia, A= Baron and Pau) write!

[Qlulte zecently there has been 20 evalutionzry burst
In writing technology ~ & jagged pupemation an 2 50
+ century<long sine wave. A qick succession of advances
dustered of syaced together, 1o emargs futo g radically
new and more powerful writng techuology. Thess
include digitizacion; yea) tme tompuing; the micro-
processor; the personal computer, eomaik Tocal and
wide-area networks leading to the Internet; the evcluten
of sultware, which has *locked in® seamless editdng asan
almost unvarsal funcrion; the Wordd Wide Wab; and of
rourse people and their technique, These constituents
have swirled into an infirmation complex, now knawn
as&c‘lnIutmdecnsysmijz:suchssysm d?
whal exhibits an smargem: behavi

to the respected tachnology research ] that is much more than the

firm R::]Picaﬁ Group, 1‘?7 . billion According to the respectersi , | parts. Cridrally for law, suds;ms.}lr;l;lx:;
eonail messages were sent per day i | Sechnology research firm Radicad cannot beunderstond or explained by
2009, and that number will double | Group, 247 billion email MESSAZES | any one person ® .

Ly 20137 i the sverage office worker | were sent per day in 2009, and that )

sends or receives spprozimately 100 number will double by 2013. Siraply par, ivryers without fnford
businzssrelated email wessagasa day : : mation managemnt expertse sz
(2 eonservarive zsHrmate) and all were seldom in & positon o either know

szved, 25,000 ereil messages will seenmmiate in that office
worker's maithox in the course of 2 year. In an organizadon
with cven a rodimentary elecironic infurmadon system,
that volumz would be magnified by the systeed's sntoreade
replication and backup sperations, as wall 25 weers’ tendency

to send email to multiple reciplents, '

B, Compledry

A second imporant feature of ES that disinguishes i
from paper documentation, and that necessitates a different
zpproach s discovery, is thar ESL is created, maintained, and
stared in complex systems, aund often cannot be extracied
From these systems without diffionky. Almost amynne can
understand the technalogy of piper records—pen and ink,
typewriterand Hling cabiner, catbon and phoweopicr. While
the physical hle organization might have been complex, no
specil equipment or expertisa beyond Bteracy in the relsvant
Langoage was needed to access the information stored oo
paper documents, ESL, however, ts the product of a complex
set of yelajonships between physical equipment (camputer
drives and storage media), operating systems (praviding the

what they should be asldng for in rlectronie distovery, or
provide 3 response to a request, withont an undersirgding
of the syzsirms with whi they are dealing, Even when they
bave the relevant ES1, they arehard presszd ta explain here
ix came from or lay the proper undation for admiesing of
the ESl as evidenee 9

. Preservation

Oe fmportant element of the complecity of £51 that fusther
clistinguishes it from paper docwmentadon is its tssendally
ephemeral nanre. This 5 not the sume as the ephermera]
natuse of unrecatded spoken words, which ace truly gone
ence they ate uttered, but closer to the origingl meaning of
ephemerz—information recorded for very short retention,
Information systems record information in a variety of
ways, abmost all intended for short retenton or migradon
to less tansitery media. Electonic information Systems
are eonstantly taking in new data, moving data 1o vagof *
lemporary storage arcas, overwriting stale or duplicar daa,,
arul delering whole files. Most of this activity {s oeruiringat
high speed and without any bumsm intervention. Tradirionz)

-0 bt st i e ¢
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coneapts of “praservadon” developed for ke paper world
simply caanot apply.

This is oot to say that “preservation” is impossible, In fact,
electronic information systzns are capable of storing vase
amounts of informarion fot long periods of Hme, and because
of the complexity and replication of data within systems,
almaost pothing Is actually last However, locating specific
data snd locking it down Ina forrn that can be accessad for
Yater use raquired prompt aeton, may requite spacldized
expertise, and can be consderably more expensive than
simply setting aside a bex of paper documents,

D. “DarkData”

A final factor that distinguishes electionle diseavery frem
disesvery of paper documentstion is whatsome information
scientsts have dubbed "the rise of dark dara” ‘This refars
to EST that is ereated by information spstems themardves,
and not intentoually by people using the systems. “Dark

~ dlata® gpes heyond the email, word processing, spreadshests,

atabases, videos, and other docurnents that bsers areateand
access routitely. The phrase “dark data” was enined recently
by researchers at the University of Caltfornia at San Disgp,
whn kypathesized :

.. that most dala fs created, used, and thrown sway
srithout any person ever being awaie of Uts existipee.
Just as cosmie cark moatter is detected indirecdy only
thraugh its effect on things that ws czn see, dark da
i not directly visible to people. The family ante {or
automobiles) is a mare typical example of dark data,
Luxury and hgh-performance cars loday cany more
than 300 micoconimollers and several hundred sensors,
with update rates mnping from one 10 mare than 1,000
readings perseeond One estimats {5 that fromm 35 10 40
percent of 2 car's sticher price goes to pay for sofiwars and
clactyonies, As pieroprocessors and sensors el toearh
prher, their sbiliry 1o process infoymadon becornas eritical
for o salery, For example, airbags uss accelerometers,
which measure the physieal modon of 2 iny slicos beaxn,
From that mothon, the car's accelexation is calngated, and
.approxdmatzly 100 tmes each second, this data is sene
1o 2 mieroprocessos, which uses the last few seconds of
measuremnents to desids whether and ar what Intensity
1o inflaie the ddrbag in the event of a colision. Over the
1if2 of an auto, each secelevometar will produce more
than one billon measurzments, Yet in a crash, snly che
last few data points are criteal’® . .

This E5I is buried in the yohune and cnmplaciry‘ of elec.

et e ot

tronic information systems, but may be bighly relevant o
a lzgal action and Is entirly within th patential scope of
discovery in the appropriatz case, More common fopms of
“dark dara” that have been the subject of diseovery in civil
lrigation azz the eddresses of people who visit web sites,
automadrally recorded by web sarver software, ! and rthe
strucrure of complex databasas from whith a party nesds
to dertez particular data.*2 Parhaps the most cormmon form
of "dark data” subject (o discovery is metadats, the tracking

' Information that computer applications and systems generats

zbout computer Rleg themselves, such 25 the date of creatien
ar tha date a filr was last aceassed '
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TACKLING E-DISCOVERY ON A BUDGET

BY SHAWM RAYMOND

hiring zn nutsids vendor lo take charge of 1he i
& ¥ 8 data collecion and production jrocess, including
hosting 2n on-line plaorn for documers review, But geing
this route is nat thesp. Indeed, for many clienrs, pardeularly
individusls and small businessas, {tis prohibidyelysxpensize,

M ANY COMIAERCIAL CASES ARE LARGE ENOUGH 1o justify

Having recently completed several moderiizly sized eloc
tronic document productions in plaineff-side commeres)
contingency fee cases for clients wha arz paying expenses, 1
arm happy to shaiz my still avolving epproach to camrylng ou
“do-ityourself” clectrani€ diseovesy for coskeenscitus clizrs,

Reach Early Agreement on How to Produce E-Discovery
At the cutset of exch ease, I work 1o ger all parties to zzree
on the format for how o) eleceronde production, pa-ticalarly
erzils, will 1zke place, At Susman Godbrey, we proposs the
fllowing standard agreercent:

Eleswonie doeurnents will be producer, to wetent
possble, in PDF format. ¥ necessary, the parcies
will exchange spplicarion daw electonically ia the
native flormatkept by the producing party, We will
produce 2 batas ntunbered fBla listing of the Fla
nzmes and directney srueturs of what is on ey Cis
ot DYDs exchanged that do ot contzin eectronic
doguments produred in thz FDF format. f such
application data is used at mial or in deposidon,
the party inoodueing the data will indicate in the
footer on the hard-copy version (or om 2 separate
eover shest) (3) the D ot VD from whenes It csme,
(b) the directary os sobdirectory whers the Rle was
located on the C1Y or DYDY, and (£) the name of the
e fuelf including tha file extension,

1.Eind that produting electronle documents {4 FDF format
is »lmost always sufficient aod cheaper. The alizrnative,
praducing elecironic documents in native fermat, is usually
29 vneecessatily expensive, combersotse approach unless
special drepmstances dictate. The biggest exesprion that
tommes to mind involves the producton of Exerl sprezdshents
thzt conlain more than one page of columas - they can be
extremely difficuls w read as individual PDF print onts and
azy be meaningless witheut the ahility to sex the formules
that create the numbers in the Exerl sprezdshests,

Eve if it nerns ont thi some ameunt of nzdive-farmat produe-
tonneedsta take place, [ nonetheless press spposing counsel
for 22 sgreatnens 1o inidaly producz all electronic doramens
in PDF format and then give esch side the SpPRETRY 1o
Tequest 3 siupplemental narivelormat production for particulir
docurments (g, décuments dificuls to ead xs PDF, ug
documentsin which the partes wast to revien the metadatd),

If you go the "production 25 2 FDF” roue, make sure 1o
specify wWhether or not the parties #ill produce TESpOnsive
electienic documents as searchable PDEs, 1 preder producing
tocumments {n szarchable POF fommat beequse it is gazy to
upload the them to mny mumber of sterdard document review
twols (g, Summution Blaze, CaseMap, Concordance) fhz
do not require you or your diens o pay en carside vander
t7host the documents on an erpesive exteral pladorm.

Keep an Eye Out far Cartain ‘Types of E-Disrovary
Untl tacamly, T viewed the tarm *E-Discovery” z< Iynitad of
el and electonic Word or Ereel docinsents, Butwith evaee
expanding forms of elsctronte compunication, 1 now muks
it 2 peint in oy dosument vequests o ask for tvp specfic
types of tlectroniz media thatrany penple orarlsole instant
messages znd clactronic recordings of volcs matfl

In & namber of industcies, pardenlady ones involving ol
#nd gas brokess and traders, msiant messsging serves 45 an
imponentmethed for internsland rxtema) eommupieation,
And becanse people write them in tesl time, (nstant messages
{'TMs") caa be 2n evidentlary poldmine. Feople type Dés
back end forth so quickly — each 1M includes the datz, hour,
minmte, snd even second of the communication — reading
them makes roe feel as £ | 2o reviewing 2 matscript from
& government-$ite tap, Given the real-tme vanizs of Iv
conversadons, people have a tendancy to be eareless {some
may say more "honest™) with what they write, And when
witnesses grits s that touch upon kay tmatiess ardssus In
a case, 1 am always on the lookout for ways to vse them 1o
1y advantage on cross examiraton,

Yo also may be surprised to find aut how [xr back companiss
keep archived IMds. Maity businesses wilize IMs a5 2 way o
teeord particuler trades or wanssetdors, Tt is thezefore oot
unusuz! for some of them ta siore IMs aleng with backap
exmail or docurment server tapes, Because Ts azz common!

-
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vsed today by individusls and eorporations, you should
constder specifically refrrencing them as pare of your docy-
menlt requests,

Voiremail is another commonly used communieation ool
Because of that, T find out whether the partes huve access
to elecronie recordings of volee mail In recent yrars, new
volce mafl featuzes have becoma available that automasically
convert a volce message o a WAV file and then send the
volee message to the phone recipiznt's emall sddress es i
rtiachment. f users save these WAV files, your requesting
this type of ditz could lzad 1o & teasure trove of gred {or
bad) evidence for your case,

Other aew voltemail-related products zow olfeszd, tocluding
GuogleVoice and Phonetag, either use zn automated system
to transcribe voice messages and sond them to the vser 25 an
email tex, or sutomadeally youte voicemails 18 transeribers
who listen to the volee messages, convert them to text, and
email the typed message (o the xecipient That makes than
discoverable,

As thesr typesnlwniee mall sevvices become mare prevalent,
1 think they can become increasingly important evidentiazy
tools, You should give some thought to having your docoment
raquests specifiezlly cover thess types of communieadions,

Do-fe-Yourself Emall Revlew
Rather than biring en gutside vendor 1o host a websitz so you
can review a manageable mamber of emails — a single gigabyte
equals about 100,000 pages of emails without attachments,
so my nule of thumb Is to try to parform an “in-house" review
if my client’s email production {5 less than four gigibytes. 1
hava berrowed the lollowing email review technime that
uxy parmer, Trey Pracock, iniroduced ma to some tme agp,

1 do net pretend 10 have the technizal expertise necessary 1
search for and capture ematls off & client’s secver, but mast
small companieshave an 1T department or an available third.
party consultant capable of running word searches or Bnding
emails om pardoular users without having s conmlt with
(and pay for) m outside lidgation vendor, In such cases, 1 rely
on these IT persanne! 1o gather potentially responsive amaile,

When It comes (o conducting word searches for passibl
respansive doroments, [ make every effort to reach anagreed.
upon st of search {erms with opposing counsel. This s al
pardies on ooges of what is being seaxched, and i decreasss
the likelihood of having to perform subsequent ssarches,
which can be 2 budget-busting dme killer, -

Foensing exclusively on word searches is not, i wy view,

the end of the story in terms of what | evenntally produce, 1

sdll think it i crucial o review these ematls fot relevance,
privilege, and confideutial or trade seeret information.

Ta accomplish this withour having 1o pay Tor 2n external
platiorm 1o host the ematls, 1 have the search results saved
as 3 .PST file on 2 CD or thumb drive - “F5T," L have come
0 learn, stands for Personal Storage Table. I then downlpad
the .PST t my deskiop, As shown in the screan shat below,
I next open Outlool, dlick on "File then click on "Open,”
and then elick on “Cutlosk Data File®

e
J Sihachmeits  p|

Tlocate the PST file containing the rmatls | want to 1eview
and them click on that fils came to have the ematls contained
in the .PST opened in my Outlonk under “Parsonal Folders,®
Onee 1have completed this losding process, Thave to remind
wmyself to remaye the €O or thumb drive and stors ftin 2 safe
placz in case Ineed to refir ta the arlgina assernbly of smadls,

With the PST files now loaded ento my Duilook, [ then
create cight nesy Ale foldus s shown i the scrrenshot belowr
(1) Dupes, (2) Highly Confidential, (3) Nor-Rasponstva, (1)
Privileged, (5) Redact, (6) Responsive, {7) Ta Discuss, and
(B) To Raview.

S £ Perscnal Folders
9 Delsted Items
O3 Dupes [593] .
(3 Highly Confidentfal [3] 4!
3 Mon-Responsive [7644]
& Privileged [457)

£3 Redact [196]

0 Responsiva [277]

£1 To Discuss [9]

B To Raview [0] !
03 Sezrth Folders
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Regardless of how the ST files ar organized (they may be .

assegnbled in different Ale folders based on individus) vsers

or search term rasulis), my mext step is to merge 2l of the _

as-yerunreviewed emails iotes the *To Baviea” folder,

Oncz 1 have placed all the exmails in the *To Review" folder,

L work sorms magic uying 1o wduee the pyversl] number of ¢

emails I need o review by remaving sy duplicative amatls,
The program I use, MAFTL3b Duplicate Emal} Remover, costs
about 325,00 1o dovrlowd 25 a perroament featura on Quilack.
CNET, Topalt, and other companies offer similar ypes of

de-duping soltware, Whatever softwam you choose can be |

downloaded buto your 2mail inbot in no time. The programs
are simple 1 use, enabling the dn-it—ynursz};f rmadl reviswer
to send 2ll duplicate gmalls irto the “Dupes Folder” This
can greatly rence the number of emalls pou have to review,

Having *de-duped® the ddta-sex, T am now teady to begin |

the actual review. Well, almost. To eliminaie urneeeseary
keysmokes and to make the review go as quickly s pessible
(which are important goals {f you are reviewing thousands
of emafls), T click "View," *Reading Pane” wnd then "Righy®

That way, as shown in the fisiticas emaf] exchange below, 1 |

san read the email on the sereen without having to usa the
wouse o open the text of eack eoail being zeviewed.

e Tl

i --,t_\'n,x‘;;' ALY

Rty

bt by g g e
e .'—.~=x..-:...u_...,.. e L
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i

’
¥l

£ty

To begin my review, 1 oftentimes arvasge the emails by
“Sender” 50 1 can {dentify emails sant to/from covnsel of other
persons when a privilage may likely exist, This step allows
- me to more quickly identdfy privileged ematls for placement
into the “Privilege® file folder. This lso is 8 usefnl way to
ferret our spant and other jrrelevant tmails 2nd move them
to the "Not Responsive” folder. { alsa will somesdmes sort the
tmnalls by “Subject Matter* to group email chatng together,
This makes it easter to be consictent and to treat eme erail
" in a chaln the same way a3 all others in that chain,

With these housekerping matters out of the wey, | urn to
sctually reviewing the emails, Once 1 determine whether
the email Is msponstve, non-tesponsive, privileged, highly
cenbdendal, or neads redaction or Rarther teview; 1 use the
mouse ta elick on the mmail {or Hlocks of emaile) and drag it
inlo the appropriate file foldess 1 have created.

 Ttse the file folder riled “te Discuse® for emails rhat 1 pm
R0t 5Ure a7z Tesponsive ot privileged. And 1 make ft o point
to rzview each of these emails with my clisnt to fud out 1o
‘which Jolder Tnezd to pot them.

sive, monTeSponsive,
d prvileged, highly
_ confidendal, highly
confidental, or needs
redaetion ot further
eview folders,

: O TE TN
‘ a."ﬂ.u\p.}f" n

! i : A
AR TN, R - .
e e e UK AL I

b z .Bex-é;:.-flc;zvﬂ- Yod ek a.'.-.:',.mr'-g-'.‘.';o,-.,-.-‘, 7
; SR e On an Afier T have put =1
fm of the emails in the
, e SR - N A | appmgrim: buckes,
) 4) G rertiebed e psiiidipelir % savethe now reviewed
fim!m a1 13) B it murhdTot bmsvmaisstsd Shagy you'ra ’i ST £1 D
=T : S Qaeybiekooa Pt Men's b g Bt abidena LI et 0] ¢ o1
2 Serk flors 3 ‘et O g " mmmaeaf killingme, I 08 thumb drive with
) = OO ey M . Jig
2 D e P | e fy need the article. b hgnicitons for my
ﬂ‘gf—wl‘sﬁi ' 12 LearFiodom Dl BwiyTuBe Lt T ST et A0 Waers is §t? ? frm's or the clienrs
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L. INTRODUCTION

Discovery reform is back on the Texas Supreme Court’s agenda. In the
summer of 2016, the Court tasked a subcommittee of its Rules Advisory
Committee with conducting a wholesale review of the state’s civil
discovery rules.! The last major amendments made to the discovery rules
were back in 1999.2 ,

The initial impetus for this most recent directive from the Court seems
to have been a request from a lay committee of the State Bar of Texas (the
Committee on Court Rules) in March 2016, asking the Court to consider a

T Law Foundation Professor of Law, University of Houston Law Center. I am grateful to
Matthew Harper and George Hayek for their assistance. By way of disclosure, I serve on the
Texas Supreme Court’s Rules Advisory Committee that will take up proposals later this year to
revise the state’s discovery rules—though I am not a member of the discovery subcommittee that
has been working on the initial drafis of proposed rule changes.

1. Letter from Hon. Nathan L. Hecht, Chief Justice, Tex. Supreme Court, to Charles L.
“Chip” Babeock, Chair, Supreme Court Advisory Comm. 2 (Apr. 18, 2016) (on file with anthor)
[hereinafter SCAC Letter].

2. Transcript of Meeting of the Supreme Court Advisory Comm. at 27033 (June 10,
2016), http://Www.txcourts.g'ov/mediajl405601/SCAC-06-10-l6-Transcript.pdf.
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couple of very narrow amendments to Rule 1923, regarding a party’s
obligation to disclose the names of all persons with knowledge of relevant
facts? However, after receiving the state bar committee’s proposed
revisions to Rule 192.3, the Court decided that a more wholesale review of
the discovery rules was needed given that the better part of two decades had
passed since the rules had been thoroughly revamped.* Tn April 2016, the
Court charged a subcommittee of the Rules Advisory Committee to
«“consider whether changes should be made to modermize the rules, increase
efficiency, and decrease the cost of litigation.”> Beyond that general charge,
the Court also specifically directed that consideration be given to the recent
amendments to the Federal Rules of Civil Procedure, which went into effect
in December 2015.°

In asking the commiitiee to consider whether rule changes are needed
to improve efficiency and reduce litigation costs, the Court appears to have
assumed the truth of the commonly-held view that discovery costs and
abuse have long béen out of control across the civil docket. This assumption
certainly was a catalyzing driver behind the December 2015 amendments to
the federal rules,” and has been a persistent theme in prior discovery rule
changes at both the state and federal level.? However, despite the frequency
with which proponents of reform rely on the premise that most cases suffer
from excessive discovery COSsts and sbuse, there is little empirical support
for it in research done over decades in the federal system. This important
point is often lost in debates over discovery rule reform.

At the same time, while relatively little discovery takes place in the
vast majority of cases, we also know that high discovery costs bedevil a
‘very small percentage of the civil docket—and in at least some of these
cases, those costs are not proportionate to the case’s value. Although these
likely represent less than 10% of all cases, they constitute the lion’s share of
discovery problems.” The persistent issues of excessive discovery costs and
abuse in this small sliver of civil litigation suggest, then, that there are

3. See id. at 26990, 27034; see also SCAC Letter, supra note 1, at 2; TEx. R. Cv. P.
192.3.

4. Id at 27034 (“[1}t's been 20 years ... . [L]et’s see what in the current rules is working
and not working and whether we can improve them.”).

5. SCAC Letter, supra note 1, at 2.

6. Id

7. See Memorandum from the Hon. David G. Campbell, Advisory Comm. on Civil Rules
to Hon. Jeffrey S. Sutton, Chair, Comm. on Rules of Practice & Procedure at 3 (May 2, 2014),
http://www.uscourts.gov/sites/default/ﬁles/fr_import/CVOS 2014, pdf (noting that amending the
discovery rules would improve civil actions and reduce “cost and delay™).

g See William V. Dorsaneo, 111, The History of Texas Civil Procedure, 65 BAYLOR L.
REV. 713, 802 (2013); Paul V. Niemeyer, Here We Go Again: Are the Federal Discovery Rules
Really in Need of Amendment?, 39 B.C.L.REV. 517,519 (1998).

9, See infratext accompanying notes 40, 49, 57, 65.
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reform ideas that are worth pursuing if they are targeted to this narrow class
of cases.

This Article is the first part of a two-part project to examine the
proposed changes that are being considered to the state’s discovery rules. In
it, I endeavor to summarize the available empirical evidence. My animating
contention is that this evidence must be understood if an informed
discussion of rule reform is going to be conducted. In the second
installment (to come), I will turn to the primary changes to the discovery
rules that the Rules Advisory Committee and the Court are now
considering.

II.  PERVASIVE PROBLEMS WITH EXCESSIVE DISCOVERY COSTS AND
ABUSE? A LOOK AT THE AVAILABLE EMPIRICAL EVIDENCE

In this section, my goal is to summarize what we actually know—and
we know a great deal—about discovery practices from the available
empirical evidence. This knowledge should inform thinking about
undertaking general discovery rule reform. 4

The most reliable empirical research, spamning decades, has
consistently shown that there are not pervasive discovery problems in civil
cases—which is to say, problems spread widely throughout the entire civil
docket. There is evidence that discovery costs are high in a very small
percentage of cases—that is, cases that are complex, contentious, and
involve large stakes. '

Note that most of the evidence comes from the study of discovery in
federal cases. While there is some, limited research into discovery practices
that has been done in a few individual states, there has been no systematic
examination of state discovery practices. In Texas, neither the Office of
Court Administration, which is the state agency responsible for keeping
statistics of court information and case activity,’® nor the individual county
clerks (at least not in the major metropolitan areas), track discovery or
motions related to discovery practice. However, there is no reason to
believe that discovery would be more problematic in state, as compared to
federal, court. Indeed, since a much higher percentage of state cases involve
smaller amounts in controversy, it is quite likely that an exhaustive study of
state practice would reveal far less discovery and, correspondingly, far
fewer discovery problems in state court compared to the federal civil
docket.

10.  See Office of Court Administration, TEX. JUD, BRANCH, http://www.txcourts.gov/oca/
(last visited Mar. 9, 2017) (discussing the OCA’s statistical collection efforts through its Judicial
Information Program).
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A.  Empirical Work on Discovery Costs and Abuse System-Wide

Concerns about controlling discovery, which correspond to similar
concerns over pleading standards, have been with us for a long time;
indeed, they are as old as our rules of civil procedure. For instance, in 1952
the Ninth Circuit Judicial Conference issued a report critiquing the initial
promulgation of the Federal Rules of Civil Procedure in 1938, complaining
of “unfounded lawsuits” resulting in “an unjustifiable increase in the
volume and scope of the discovery processes.”“ These longstanding
concerns have led federal rulemakers over the years to try to gather good
information and data about discovery practices. As a result, at this point we
have a lot of data to look at. And what is most notable about the data that
has been gathered is that it has consistently shown there to be few discovery
problems across the entire civil justice system.

1. Researchin the 1960s

The earliest comprehensive study of discovery was done back in the
1960s, when the Federal Advisory Committee for the Civil Rules asked
researchers from Columbia University to study discovery costs and
practices in federal cases.? What they found, much to the surprise of early
critics, was that when there was any discovery taken in a case, discovery
costs were usually proportionate to the stakes.’> They also found clear
evidence that whether there was discovery at all, and how much, was
directly tied to how much the case was valued. A case where the amount in
dispute was low led Jawyers to conduct no discovery at all, while at the
other end of the spectrum, high-dollar cases prompted lawyers to engage in
the highest range of discovery they observed. The Columbia researchers
also asked the lawyers they surveyed whether they thought discovery
helped or interfered with reaching a just result in the case.’ Among the

11. See Claim or Cause of Action: A Discussion on the Need for Amendment of Rule
8(a)(2) of the Federal Rules of Civil Procedure, 13 F.R.D. 253, 255 {1952); see also Lonny
Hoffiman, Rulemaking in the Age of Twombly and Igbal, 46 U.C. DAVIS L. Rev. 1483, 1493
(2013) (“Most are familiar with the Supreme Court’s 1957 landmark decision in Conley v. Gibson,
which decreed that the primary function of pleading is to give notice of what the pleader intends to
prove later in the case. What is less well known is that Conley reflected the Court’s decision to
choose sides in a debate that had been going on since 1938 between rulemakers and opponents
over the relaxed pleading standard rulemakers had crafted in Rule 8. (citing Conley v. Gibson,
355 U.S. 41 (1957))).

12.  WILLIAM A. GLASER, PRETRIAL DISCOVERY AND THE ADVERSARY SYSTEM 41-43

(1968).
13, Id. at56.
14. Id
15, Id at112.

e g
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lawyers surveyed, 78% said discovery helped reach a just result, 21% said it
made no difference and only about 1% said they thought it hindered
reaching a just result.' The big take away from the Columbia study was
readily summarized: “The costs of discovery do not appear to be
oppressive, as a general matter, either in relation to ability to pay or to the
stakes of the litigation.”"’

2. Research in the 1970s and 1980s

Discovery costs and practices were comprehensively studied again less
than a decade later, this time by the Federal Judicial Center (FJC), which
was then, and remains, the leading non-partisan organization for empirical
research into the federal judiciary.'® The FIC’s assignment was prompted,
in large measure, by a report issued by a task force following the Pound
Conference, which had been organized in 1976 by then-Chief Justice
Warren Burger to discuss perceived issues with cost and delay in the civil
Justice system, with particular attention focused on discovery as a perceived
problem.!” The task force report cited criticism of how the federal discovery
rules were being utilized and suggested that empirical research should be
undertaken.?® Thereafter, the FIC researchers conducted an extensive study
and issued an exhaustive report, which was ultimately published in 1978.2!

To gather data, the researchers looked at every discovery event
recorded in the court files for more than 3,000 terminated cases in six
judicial districts.”” Back then, discovery requests and responses were
supposed to be filed with the court.” The researchers, then, followed up
their file review with a survey of the lawyers in the cases to confirm that the
docketed discovery events were accurate representations of discovery
requests and responses in the cases.** Surprising the critics, the FIC’s

16, Id.

17.  FED.R.CIV.P. tit. V, references & annots.

18, The FJC is the education and research arm of the federal judiciary. Congress created it
in 1967 to help the courts improve judicial administration. See The FJC and What It Does:
General  Information, FED. Jup. CTR., http://www2.fjc.gov/content/about-fic-
%25E2%2580%2594-general-information (last updated Mar. 7, 2017, 2:33 PM).

19. See Lawrence E. Walsh, President, Am. Bar Ass’n, Improvements in the Judicial
System: A Summary and Overview, Address at the National Conference on the Causes of Popular
Dissatisfaction with the Administration of Justice, 70 F.R.D. 223, 224,228-29 (1976).

20. Seeid. at228-29,

21.  See generally PAUL R. CONNOLLY ET AL., JUDICIAL CONTROLS AND THE CIVIL

LITIGATIVE PROCESS: DISCOVERY -(1978),
http://www.ﬁc.gov/public/pdf.nsf/lookup/jcclpdis.pdf/$ﬁle/jcclpdis.pdf (containing the 1978 FIC
study).

22, Id atxi.

23. Seeid. at97.

24.  Id at9s.
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findings were consistent with what the Columbia researchers had previously
found in 1968. More than half of the cases in the study (52%) had no
recorded discovery requests at all25 There were two or fewer discovery
requests in more than 70% of the cases (72.3%) and approximately 95%
had ten or fewer discovery requests.?® In the small percentage of cases in
which there was more extensive discovery being conducted, the central
finding of the report was that “the judiciary’s use of effective case and court
management techniques can help speed the termination of civil actions
without impairing the quality of justice.”?

The findings of the 1978 FIC study were then confirmed by an
independent study in 1983 conducted by the Civil Litigation Research
Project, led by a group of five academic researchers.?® Their empirical study
looked at all direct expenditures spent on processing civil disputes through
litigation in five judicial districts and one state court in each district.”” The
data included over 1,600 cases and thousands of interviews.? Once again,
the same results were replicated: despite repeated criticisms of litigation
costs as excessive, the researchers found no such evidence to support the
criticisms. As the researchers put it:

Discovery . . . is widely thought to be a cause of delay and spiraling

costs. Our data, however, suggest that relatively little discovery

occurs in the ordinary lawsuit. We found no evidence of discovery in

over half our cases. Rarely did the records reveal more than five

separate discovery events.*!

Less than half of the cases they studied found any recorded discovery
ovents at all.3? They concluded that, contrary to the frequently voiced
concerns over excessive litigation costs, “from the litigant’s point of view,
most ordinary litigation is cost-effective.”

Similar contemporaneous studies of state court cases followed a
similar pattern: no evidence was found of pervasive discovery problems
with cost or abuse. The most comprehensive of the research was done by
the National Center for State Courts (NCSC).3* The NCSC found no

25, Id at28-29.

26. Seeid. at29.

27. Id at3. :

98 See David M. Trubek et al., The Costs of Ordinary Litigation, 31 UCLA L.REV.72, 72,
90 (1983).

29,

Id at75.
30. Id
31.  Id. at 89-90 (footnote omitted).
32, Id at90.
33, Id at123.

34, See Susan Keilitz et al,, Attorneys’ Views of Civil Discovery, JUDGES’ 1., Spring 1993,
at 2, 4 [hereinafter Keilitz et. al., Attorneys’ Views of Civil Discovery]; Susan Keilitz et al., Is Civil
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discovery was requested in more than 40% of the 2,190 cases they sampled,
and among the 58% that had some discovery, the median number of
discovery requests was four.”> An independent researcher studying a
random sample of tort, contract, and commercial cases in one Louisiana
parish found that 62% of the cases in his dataset had no more than two
events, while 44% had no discovery at all.’¢ Yet another researcher studied
1,400 civil cases in Towa state court and found that only 24% had any
discovery requests; 76% had none.?’

In 1998, two researchers for the FIC (who were not involved in any of
the prior studies) summarized all of the empirical research of discovery
practices that had been conducted to date.® The central point of their paper
emphasized the gulf between perception and reality: “Formal discovery
actually occurs in fewer cases than uninformed observers might estimate.”®
More specifically, they summarized the empirical evidence on discovery
frequency as follows:

Cases involving extensive discovery are in fact relatively rare—the
studies using actual file reviews uncovered very few cases involving
more than ten discovery requests, perhaps 5-15% depending on the
sampling method. In the 1978 FIC study, less than 5% of the case
files examined recorded more than ten discovery requests; of cases
with at least some discovery, 90% had no more than ten requests.*

As for perceptions of discovery abuse, McKenna and Wiggins again
pointed out that the available evidence did not support the contemporary
critiques. “In the vast majority of cases,” they noted, “discovery appears to
be the self-executing system the rules contemplate. Most incidents of
‘problem’ discovery, as perceived by lawyers, do not result in any formal
request for relief.”* Thus, McKenna and Wiggins concluded, “If measured
by formal objections, discovery motions activity or sanctions requests,
discovery problems do not appear to be extreme.”*2

Discovery in State Trial Courts Out of Control?, ST. CT. J., Spring 1993, at 8, 9 [hereinafter
Keilitz et al., Civil Discovery in State Trial Courts].

35, Keilitz et al., Civil Discovery in State Trial Courts, supra note 34, at 10.

36.  See Dennis J. Krystek, Discovery Versus Delay in Civil District Court: 4 Cross-
Sectional Pilot Study of Civil District Court Reveals No Significant Correlation, 42 LA, B.J. 255,
257 (1994).

37.  See David 8. Walker, Professionalism and Procedure: Notes on an Empirical Study, 38
DRAKEL. REV. 759, 781, 824 th1.2 (1988).

38.  See Judith A. McKemna & Elizabeth C. Wiggins, Empirical Research on Civil
Discovery, 39 B.C. L. REV. 785, 789-90 (1998).

39, Id at790.
40. Id at791.
41, Id. at 800,
42. Id

T T
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3. Research in the 1990s

Despite the consistency of the empirical research over three decades,
many lawyers and other observers (especially those familiar with higher
stakes litigation involving large corporations) simply refused to believe that
discovery costs were proportionate to case values. Not dissuaded by the
evidence, those who managed to get their voices heard called for
rulemakers and legislators to impose limits on discovery. And, although
they could cite no credible evidence of a problem, both rulemakers and
Congress were led to restrict discovery. The most significant changes took
place in 1993.%

After the reforms were put in place, researchers tried to study
discovery practices, and once again, the latest empirical research revealed
that there were no system-wide problems with disproportionate discovery or
discovery abuse. A good summary of the research can be found in one of
the leading academic papers from this period.** Professor Mullenix
concluded that the 1993 amendments gould not be justified based on an
alleged system-wide problem with disproportionate discovery costs or
abuse.”

Although the evidence consistently showed that no pervasive
discovery problems existed, reformers continued to beat their drums
through the 1990s to urge passage of even more amendments to curtail
discovery further still. Once again, they paid no heed to either the prior
empirical research or the new studies that were conducted. In particular,
they ignored the findings of two additional, exhaustive, and non-partisan
studies, both published in 1998, that again demonstrated, consistent with the
prior research, that discovery costs were, in the main, quite modest and
proportional to case values.

One of those studies was conducted by the RAND Institute for Civil
Justice, which was studying the effects of the 1993 amendments.“s The
RAND study focused on civil cases after the 1993 amendments had been
enacted” What it found was that “lawyer work hours per litigant on
discovery are zero for 38% of general civil cases and low for the majority of
cases.™® The researchers continued: “The empirical data show that any

43. See Linda S. Mullenix, Discovery in Disarray: The Pervasive Myth of Pervasive
Discovery Abuse and the Consequences for Unfounded Rulemaking, 46 STAN. L. REV. 1393, 1443
(1994).

44, Seeid. at 1410-43.

45,  Seeid. at 1445,

46. See James S, Kakalik et al., Discovery Management: Further Analysis of the Civil
Justice Reform Act Evaluation Data, 39 B.C. L. REV. 613, 61415 (1998).

47. Seeid. at616-18.

48, Id. at 636.
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problems that may exist with discovery are concentrated in a minority of
the cases,” noting further that the evidence indicates in this minority of
cases, “discovery costs can be very high.”** One last point worth making
here (this will be revisited later) is that the RAND researchers also found
clear evidence that one of the most effective judicial management tools is
for a court to set a firm, early trial date.”® They found that, as much as
anything, setting a trial date and sticking to it as much as possible was
correlated with lower discovery costs in cases.’!

The other empirical study in that period, also from 1998, was
conducted by the FJC.> One of their primary points of focus in this study
was on trying to measure the costs of discovery relative to total litigation
costs, to the amount at stake in the case, and to the information needs of the
case.” The 1998 FIC study found that under the 1993 amendments, the
median reported proportion of discovery costs to stakes was 3%, and that
the proportion of litigation costs attributable to problems with discovery
was about 4%.> Thus, the researchers concluded:

Anecdotal information—and the occasional horrer story—suggests

that discovery expenses are excessive and disproportionate to the

informational needs of the parties and the stakes in the case. Our

research suggests, however, that for most cases, discovery costs are
modest and perceived by attorneys as proportional to parties’ needs

and the stakes in the case.”

Also notable is that the researchers found a “clear relationship”
between how much discovery took place in a case and the monetary stakes
of the case.® “That is, as the stakes increase, the volume of discovery, and
of discovery problems, also increases. To some extent, then, it appears that
the amount of discovery and the frequency of problems is driven simply by
the size of the case.””” We will see that in a later study, in 2009, this same
important finding was again documented.

Summarizing the RAND and FJC 1998 studies, Bryant Garth (then
serving as Director of the American Bar Foundation), noted:

The recent studies of civil discovery by the RAND Institute for

Civil Justice and the Federal Judicial Center (“FJC”) establish

49, Id.

50. Id at676-77.

51. Id at 669-70, 676.

52. Thomas E. Willging et al., 4n Empirical Study of Discovery and Disclosure Practice
Under the 1993 Federal Rule Amendments, 39 B.C. L. Rev. 525, 525-26 (1998).

53.  Id at529.
54, Id at531-32.

35. Id at531.
56. Id at593.
57. I
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beyond any reasonable doubt that we have two very distinct worlds
of civil discovery. These worlds involve different kinds of cases,
financial stakes, contentiousness, complexity and—although not the
subject of these studies—probably even lawyers. The ordinary cases,
which represent the overwhelming number, pass through the courts
relatively cheaply with few discovery problems. The high-stakes,
high-conflict cases, in contrast, raise many more problems and
involve much higher stakes.*®

4. Research in the 2000s

Before continuing, it is worth pausing to summarize: at this point, over
four decades, the best empirical evidence established that there were no
pervasive discovery problems. Yet, over this same four-decade period,
reformers continued to be unwilling to acknowledge the available evidence.
So, it should come as no surprise that by the mid-to-late 2000s, calls for
further reform of the federal rules were again heard, despite all of the
evidence, and despite all of the prior limitations that had been imposed.
Those calls became loud enough that the Federal Advisory Committee for
the Civil Rules asked the FJC to again look closely at discovery costs in
civil cases and to report its findings.” The findings were to be reported to
the Federal Advisory Committee’s Duke Conference in 2010.% This was to
be the most comprehensive study of federal discovery practices ever
conducted.

1 was an invited guest at the Duke Conference and attended all of the
sessions. And T can say that it came as nothing short of a shocking
thunderbolt to many people there that the conference opened with the FJC
researchers reporting they found no evidence whatsoever of any pervasive
concerns with disproportionate costs or discovery abuse. The researchers
were very careful and went out of their way to design their study to find
cases that involved as much discovery as possible. Thus, they
systematically excluded from their study any cases in which discovery was
unlikely to take place. The researchers also eliminated any case that was

terminated less than sixty days after it had been filed—once again, to avoid #3

the possibility that these cases would skew the results. What was left, then,

58, Bryant G. Garth, Two Worlds of Civil Discovery: From Studies of Cost and Delay to
the Markets in Legal Services and Legal Reform, 39 B.C. L. REV. 597, 597 (1998) (footnotes ¥

omitted).

50. EMERY G. LEE III & THOMAS E. WILLGING, FEDERAL JUDICIAL CENTER NATIONAL,
CASE-BASED CIVIL RULES SURVEY: PRELIMINARY REPORT TO THE JUDICIAL CONFERENCE %
ADVISORY COMMITTEE ON CIVIL RULES 5 (2009), &

http://www.fjc.gov/public.pdf.nsf/lookup/dissurvl.pdf/$ﬁ1e/dissurv1.pdf [hereinafter LEE &
WILLGING, PRELIMINARY REPORT].
60. Id.
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was a study that—if anything—over-represented how much discovery takes
place in a typical civil case in federal court.

The FJC reported its careful and exhaustive study in 2009. One of their
key findings was that the median cost of litigation, including discovery and
attorneys’ fees, was $20,000 for defendants and $15,000 for plaintiffs.!
Note that these figures are medians, not means. They likely did so because
the researchers were conscious that reporting an average could give a
distorted picture of the actual reality, since a bunch of low-dollar cases—or,
correspondingly—a bunch of high-dollar cases, can skew the results.

These figures came as a surprise to many, particularly those
proponents of reform who had long assumed that litigation costs routinely
careen out of control in federal civil cases. Just as significant—and perhaps
Just as surprising to many observers—were the findings with regard to the
overall percentage of total litigation costs attributable to discovery.
Discovery costs were reported by plaintiffs’ lawyers to account, at the
median, for only 20% of the total litigation costs; the median figure
reported by defendants’ lawyers was 27%.% Standing alone, these findings
undercut the conventional wisdom, repeated in headlines and sound bites,
that discovery costs are far-and-away the most significant part of total
litigation costs in federal cases. And linked to these findings was, perhaps,
the most important finding of all: at the median, the reported costs of
discovery, including attorney’s fees, amounted to just 1.6% of stakes of the
case for plaintiffs and only 3.3% of the case’s value for defendants.5? This
means that in half of all civil cases, the costs of discovery amounted to even
less than 1.6% of the case’s value for plaintiffs and less than 3.3% of its
value for defendants.

Considering discovery costs in light of a case’s value is critical. A
comparison of discovery costs in a $100,000 case with those incurred in a
case worth $10 million or more is meaningless because the concern about
discovery is not the sum of all cases being too high. The real worry is
discovery costs that outstrip a case’s value.5

61.  Id at 2. The lead researchers from the FIC also summarized their study findings in a
later published paper as part of the Duke Conference. See generally Emery G. Lee Il & Thomas
E. Willging, Defining the Problem of Cost'in Federal Civil Litigation, 60 DUKE L.J. 765 (2010)
[hereinafter Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation] (containing
the Duke Conference study).

62. Lee & Willging, Defining the Froblem of Cost in Federal Civil Litigation, supra note
61, at 779-80.

63.  LEE & WILLGING, PRELIMINARY REPORT, supra note 59, at 2.

64.  Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, supra note
61, at 771-76 (explaining why empirical questions regarding discovery costs and burdens should
be considered relative to the monetary stakes of a case).
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The FJIC’s study goes into even greater detail and depth and is worth
reading in its entirety. But, for now, the bottom line is simply this: the
FIC’s exhaustive 2009 study confirmed the prior empirical research that
disproportionate discovery costs are not a systemic problem.

B.  Empirical Work on Discovery Cost and Abuse in Complex Cases

While the FIC’s 2009 study found no pervasive discovery problems, it
was able to identify characteristics that are associated with high litigation
costs. The most significant factor turns out to be high stakes, with factual
complexity also highly correlated with more expense.®’ Law firm
cconomics also have an important impact on litigation costs. When other
variables are controlled, law firm size alone more than doubles litigation
costs; hourly billing also tends to make costs higher.% These findings are
consistent with the results of earlier empirical studies.

But there is something else we need to recognize. Complex, high-
stakes cases have more discovery than lower value cases. Whether these
costs are unjustifiably high is unclear, but we do know that lowering
presumptive limits on discovery or focusing on proportionality is unlikely
to affect this class of cases.

Discovery expenditures are rational when the stakes are sufficiently
high or the case is factually complex. These cases require more time and
offort for information exchanges and settlement bargaining. Moreover,
certain litigants will always hire large firms whose higher rates drive up
discovery costs. None of these factors are susceptible to decrease due to
procedural changes.

In summary, the data establishes that there is not a widespread |

problem with discovery costs. So, if we are going to engage in rule reform
we should keep that reform focused in the one place—complex cases—

where the evidence suggests reform is needed. As the two lead researchers

of the FIC’s 2009 empirical study have commented:

Instead of pursuing sweeping, radical reforms of the pretrial
discovery rules, perhaps it would be more appropriate to pursue
more-focused reforms of particularly knotty issues. ... Otherwise,
we may simply find ourselves considering an endless litany of
complaints about a problem that cannot be pinned down empirically
and that never seems to improve regardless of what steps are taken.t

65. Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, supra note
61, at 783-84.

66. Id. at784.

67. Id at787.
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It is sobering to reflect on how policy debates are often conducted with
little regard for the actual facts. Over the course of his nearly forty-year
tenure at Columbia University’s School of Law, the much-revered
proceduralist, Maurice Rosenberg, often pointed out the challenge of
getting reformers and rulemakers to learn the lessons that empirical research
can offer:

Experience in reporting findings to procedural revisers and
rulemakers teaches a sobering lesson: Persuading them to accept
empirical research results will be a formidable task even if the
research speaks directly to precisely defined and topical questions.
Data have great trouble piercing made-up minds. Some judges and
lawyers believe there are only two kinds of research findings: those
they intuitively agree with (“That’s obvious!”); and those they
intuitively disagree with (“That’s wrong!”). Resistance to the
counterintuitive is a formidable barrier to the acceptability of :
procedure-impact research findings.%

III. CONCLUDING THOUGHTS—AND LOOKING AHEAD

Tinkering with the discovery rules is not some meaningless technical
exercise. If, guided by misinformation and myth, we end up restricting
discovery in all civil cases, the consequences to the private enforcement of
our law will be great. As Professor Paul Carrington (a former reporter to the
Federal Advisory Committee) once observed, “[D]iscovery is the American
alternative to the administrative state.”® In sharp contrast to what is done in
other developed nations—which have invested far more heavily in
administrative enforcement regimes—in the United States we have
privatized enforcement of many legal norms, across many different fields of
law. Enforcement by private attorneys general is backed by the power to
uncover wrongdoing through discovery. As Carrington soberly reminds us:
“Unless corresponding new powers are conferred on public officers,
constricting discovery would diminish the disincentives for lawless
behavior across a wide spectrum of forbidden conduct.”

68.  Maurice Rosenberg, The Impact of Procedure-Impact Studies in the Administration of
Justice, 51 LAW & CONTEMP. PROBS. 13, 29 (1988).

69.  Paul D. Carrington, Renovating Discovery, 49 ALA. L. REV. 51, 54 (1997).

70.  Id. More recent work by Professors Stephen Burbank and Sean Farhang make the same
: point in extended detail. See Stephen B. Burbank & Sean Farhang, Litigation Reform: An
: Institutional Approach, 162 U. PA. L. REv. 1543, 1583-1603 (2014); see also Stephen B.
Burbank, Sean Farhang & Herbert M. Kiitzer, Private Enforcement of Statutory and
Administrative Law in the United States (and Other Common Law Countries), PENN L. LEGAL

SCHOLARSHIP REPOSITORY: Fac. SCHOLARSHIP 96-100 (Nov. 16,
2011), http://scholarship.Jaw.upenn.edw/cgi/viewcontent.cgilarticle=1 346 &context=faculty_schol
arship.
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As we have seen, we already possess a great deal of information about
discovery practices in civil cases. Consequently, it is incumbent on
rulemakers to take the available evidence into account. In other words, this
is one of those rare occasions when we do not have to proceed blindly;
history can be our guide. Given what we already know, and absent any new
information to the contrary, rulemakers should conclude that justification
for amending the state’s discovery rules cannot be reasonably based on
trying to control cost and abuse forall civil cases.

The good news is that early indicators suggest rulemakers seem to be
taking at least some of these lessons to heart. Implicitly acknowledging that
warrant does not exist for wholesale changes, initial drafts of proposed
discovery rule changes from the Supreme Court’s Advisory Committee are
focused on improving the rules for outlier cases—not on a dramatic
overhaul that would impact all cases. The early indicators, thus, are
promising.

This is not to say that I support all of the proposed changes and in a
follow-on article I'1l have more to say about all of the various suggested
rule revisions that are being considered. Nevertheless, given how rarely
state and federal rulemakers have actually taken the available evidence into
account in reforming discovery rules, one cannot help but feel at least a
degree of optimism at the initial direction the rules committee is taking.”

e e

71. Rosenberg, supra note 68, at 29.
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[ May of 2010, some 200
judges, lawyers, and academ-
ics gathered for two days at the Duke
University Law School to evaluate the
state of civil litigation in federal court,
The conference was sponsored by the
" Advisory Committee on the Federal Rules
of Civil Procedure, Many studies, surveys,
and papers were prepared in advance
of the conference to aid the discussion.
Although the gathering found that federal
civil litigation works reasonably well and
that a complete overhaul of the systemn
is not warranted, the participaats alsa
concluded that several improvements
tlearty are needed. Pour stood out in
particular: greater cooperation among
litigants, greater proportionality in
discovery, earlier and moare active case
management by judges, and a new rule
addressing the preservation and loss of -
electronically stored information ("ESI™).
The Advisory Committee took the
findings of the Duke conference and
drafted amendments that address these
four areas of focus. The amendrhents
have been approved unanimously by
the Advisory Committee, the Sranding
.Committee on the Rules of Practice and
Pracedure, the Judicial Conference of
the United States, and the United States
Supremne Court and will take effect on
Dec. 1, 2015, unless Congress acts to
disapprove them. As Congressional

by David G. Campbell

disapproval appears unlikely, judges and
lawyers should become familiar with
the new rules. The Advisory Committes
believes they present 2 unique oppot-
tunity to improve the delivery of civil
justice in federal courts.

Participants in the Duke conference
recognized that rule amendments alone
will do little to improve the civil liti-
gation system. A change in behavior is
also required. As a result, over the course
of the next several months the Advisory
Committee, the Federal Judicial Center
(“FJC"), and other groups will be
promoting the new rule amendments
and their infended improvements, This
article is a small step in that direction.
If the amendments have their intended
effect, civil litigation will become more
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les, New Opportunities

efficient and less expensive without sacri-
ficing any party's oppartunity to obtain
the evidence needed to prove its case.!

THE DURE CONFERENCE AND
DRAFTING OF THE AMENDMENTS
Participaats in the Duke conference
included federal and state judges from
trial and appellate courts around the
country, plaintiff and defense lawyers,
public interest lawyers, in-house attor-
neys from business and government,
and distinguished law professors. The
EJC and other organizarions conducted
studies and surveys in advance of the
conference, and more than 40 papers and
25 compilations of data were presented.
Some 70 judges, lawyers, and academics
made presentations to the conference,
followed by a broad-ranging discussion
among all participants.?

The Advisory Committee prepared a
post-conference report for Chief Justice
John Roberts.? The report noted that
there was no general sense that cthe 1938
approach ta the Federal Rules of Civil
Procedure has failed. “While there is
need for improvement, the time has
not come to abandon the system and
start over,” The report identified three
specific areas of needed improvement;
“What is needed can be described in two

words — cooperation and proportion- 5 2 3

ality — and one phrase — sustained,
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€ Participants in the
Duke conference
recognized that
rule. amendments
alone will do little
to improve the civil
litigation system.
A change in behavior
is also required.

active, hands-on judicial case manage-
ment.”* The report also noted “significant
support across plaintiff and defense lines
for more precise guidance in the rules on
the obligation to preserve [EST} and the
consequences of failing to do so.”

Following the Duke conference, the
Advisory Committee appointed a subcom-
mittee to develop rule amendments based
on conference presentations and conclu-
sions. The subcommittee compiled a list
ofall proposed rule amendments made
at the conference and then held numec-
ous calls and meetings to winnow and
refine the suggestions, Over the course
of two years, the subcommittee held
many discussions, circulated drafts of
proposed rule amendments, and sponsored
a mini-conference with invited judges,
lawyers, and law professors to discuss
possible amendments, The subcommit-
tee presented recommendations for full
discussion at meetings of the Advisory
Committee and the Standing Committee
in2011, 2012, and 2013.

While this work was underway, 2
separate subcommittee worked on 2
rule to address the preservation and
loss of ESI. This subcommittee also
held numerous discussions and meet-
ings, circulated and refined drafts, and
spoasored a mini-conference with judges,

lawyets, and technical experts to discuss
possible solutions to the litigation chal-
lenges presented by ESI,

The proposed amendments were
published for public comment in August
2013, Over the next six months, more
than 2,300 written comments were
received and more than 120 witnesses
appeared and addressed the Advisocy
Committee in public hearings held in
Washington, D.C., Phoenix, and Dallas.
Following the public comment process,
the subcommittees revised the proposed
amendments and again presented
them to the Advisory and Standing
Committees, where they were adopted
unanimously, The rule amendments were
then approved without dissent by the
Judicial Conference of the United Stares
and the Supreme Court,

The amendments affect more than 20
different provisions in the civil rules, but
this article will address them in terms of
the four areas of focus identified at the
Duke conference: cooperation, propot-
tionality, eacly and active judicial case
management, and ESL

COOPERATION

There was near-unanimous agreement

at the Duke conference that cooperarion
among litigants can reduce the time

and expense of civil litigation without
compromising vigorous and professional
advocacy. In a survey of members of the
ABA Section of Litigation completed
before the conference, 95 percent of
respondents agreed that collaboration
and professionalism by attorneys can
reduce client costs.’

. Cooperation, of cousse, cannot be
legislated, but rule amendments and the
actions of judges can do much to encout-
age it. Rule 1 now provides that the civil
rules "should be construed and admin-
istered to secure the just, speedy, and
inexpensive determination of every action
and proceeding.” The proposed amend-
ment will add the following italicized
language: The rules “should be construed,
administered, and employed by the court and
the parties to secure the just, speedy, and
inexpensive determination of every action
and proceeding.” The intent is to make
clear that parties as well as courts have a
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responsibility to achieve the Rule 1 goals, a,_fa .
The Committee Note to this proposed §
amendment observes that “discussions i |

of ways to improve the administration
of civil justice regularly include pleas ta
discourage over-use, misuse, and abuse
of pracedural tools that increase cost
and result in delay, Effective advocacy is
consistent with — and indeed depends
upon - cooperative and proportional
use of procedure.”

Sanctions are not the only means of
discouraging lirigation abuses; judges
often have opportunities to remind
litigants of their obligation to cooperate.
Such admonitions can now be backed
with a citation to Rule 1.

PROPORTIONALITYAND OTHER 1
DISCOVERY CHANGES
The Advisory Committee report to the
Chief Justice noted “[o}ne area of consen- ¥
sus in the various surveys” conducted 1
before the Duke conference: “that
district and magistrate judges must be
considerably more involved in manag- ¢~
ing each case from the outset, to tailor %ﬂ‘
motion practice and shape the discovery
to the reasonable needs of the case.”®
This wording captures the meaning of
“proportional” discovery; it is discovery
tailored to the reasonable needs of the
case, It affords enough information for
a litigant to prove his or her case, but
avoids excess and waste. Unwatranted
document praduction requests, excessive
interrogatories, obstructive responses
to legitimate discovery requests, and
uaduly long depositions all result in
disproportionate discovery costs.

Studies completed in advance of
the Duke conference suggested that
disproportionate discovery occurs in a
significant percentage of federal court
cases. An EJC sucvey of closed federal
cases found that a quarter of the lawyers |
who handled the cases believed that j
discovery costs were too high for-their i
client's stake in the case. Other surveys =
showed greater dissatisfaction. Members
in the American College of Ttial Lawyers €
(“ACTL") widely agreed that today's civil :
lirigation system takes too long and costs
too much, resulting in some deserv: 5 2 4
cases not being filed and other cases
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{ meritorious defenses being settled
to-avoid the costs of litigation.*® Ina
surveyof the ABA Litigation Section, 89
percent of respondents agreed that liti-
gationcosts are disproportionately high
in smell cases, and 40 percent agreed
that: they are disproportionately high in
large ases.!t A survey of the National
Employment Lawyers Association -
("NEIA") found universal sentiment
that the discovery process is too costly,
with asignificant majority indicaring
that discovery is abused in almost every
cose,"In & report surnmarizing the
surveys prepared for the Duke confer-
ence, the Institute for Advancement of
the American Legal System ("IAALS")
fourad that between 61 percent and 76
percent of respondents in the ACTL,
ABA md NELA surveys agreed that
judgesdo not enforce existing propor-
tionaliry limitations. !

"Theconcepr of proportionality is not
new. lthas been in the federal rules since
;A Rule 26(b)(2)(C) provides that
% 4motion or on its own, the court

must limit the frequency and extent of
vdiscovery . ., . if it determines that ., .
“the buden or expense of the proposed
“discovery outweighs its likely bene-

¢ fit, comidering the needs of the case,
tthe amount in controversy, the parties’
fesOurees, the importance of the issues
t& stake in the action, and the impor-
LHnce of the discovery in resolving the
1es,’ Rule 26(b)(1) — which estab-
esthe scope of permissible discovery

dedares that “[a]ll discovery

subject 10" the limitations in
8de26b)(2)(C). And Rule 26(g)
)BYii) provides that a lawyer's
e on a discovery request or
PO constitutes a certification
e tthe request or response is not
Sh i onable nor unduly burden-
70 0 expensive, considering the
Softhe case, prior discovery
~‘e, the amount in contro-
2, d the importance of the

%z;“_Mke in the action.”

i n‘Plte the longstanding
i;i;e Of these proportionality

"8 in the rules, the Duke
fnﬁf_ﬂ;elconcded that judges

. PPy them, In response,

the Advisory Committee chose to move
the factors in Rule 26(b)(2)(C)iii) to
Rule 26(b)(1). Thus, under the proposed
amendment, the scope of discovery in
civil litigation now will be defined as
follows:
Parties may obtain discovery regard-
ing any nonprivileged matter that is
relevant to any party's claim or defense
and proportional to the needs of the
case, considering the importance of
the issues at stake in theaction, the
amount in controversy, the parties’
relative access to relevant information,
the parties’ resousces, the importance
of the discovery in resolving the issues,
and whether the burden or expense of
the proposed discovery outweighs its
likely benefit.

The intent of this change is to make
proportionality unavoidable, It will
now be part of the scope of discov-
ery, Information must be relevant and
proportional to be discoverable.

It is worth emphasizing that this
change is not intended to deprive any
party of the evidence needed to prove
its claims or defenses. The intent is to
eliminate disproportionate discovety in
cases where such elimination is needed.
The change will make a difference,
however, only if judges are willing to
engage in a dialogue with the parties and
make decisions regarding the amount of
discovery reasonably needed to resolve a
case. This calls for active case manage-

The intent of this change
is to make proportionality
unavoidable. It will now
be part of the scope of

discovery. Information must

be relevant and proportional.

to be discoverable.

Al

ment — judges who intérvene early, help
the parties identify what is needed to
prepare the case for trial, and set reason-
able schedules to complete that prepara-
tion without undue time or expense,
The Advisory Committee changed the
order of the Rule 26(b)(2XC) factors to
refer first to “the importance of the issues
at stake” and second to “the amount in
controversy,” This was done to avoid any

_ implication that the amount in contro-

versy is the most important consider-
ation, Cases seeking little or no monetary
relief may require significant discovery.
The Committee also added a new factor
— “the parties’ relative access to relevant
information” — to highlight the reality
that some cases involve an asymmetri-
cal distribution of information. Judges
should recognize that propostionality in
such cases often will mean that one party
must bear greater burdens in respond-
ing to discovery than the other party.
Discovery is not necessarily dispropor-
tionate just because information is fow-
ing mainly from one party to another,

To address concerns raised during the
public comment process, the Advisory
Comnittee added a committee note
explaining that the amendment to Rule
26(bX1) does not place the burden of prov-
ing proportionality on the party seeking
discovery. Nor does it authorize boiletplate
refuisals to provide discovery on the ground
thar it is not proportional, The intent is
to prompt a dialogue among the parties
and, if necessary, the judge, concerning

the amount of discovery reasonably
needed to resolve the case. |

A few other changes to the discov-
ery rules are intended to support the
-new focus on efficient discovery.

“REASONABLY CALCULATED
TO LEAD”

‘The amendments to Rule 26(b)

(1) will delete a familiar sentence
that each of us can recite from
memory: “Relevant information
need not be admissible at the trial
if the discovery appears reasonably
calculated to lead to the discovery of
admissible evidence.” This sentence
will be replaced with the following
language: “Information within this
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scope of discovery need not be admis-
sible in evidence to be discoverable.”

The “reasonably calculated to lead”
phrase was never intended to define
the scope of discovery, The language
was added to the rules in 1946 because
parties in depositions were objecting to
relevant questions on the ground that the
answers would be hearsay and would not
be admissible at trial, Inadmissibility was
used to bar relevant discovery. The 1946
amendment sought to stop this practice.

Recognizing that the sentence was
never designed to define the scope of
discovery, the Advisory Commirttee
amended the sentence in 2000 to add
the words “relevant information” at the
beginning: “Relevant informarion need not
be admissible at the trial if the discovery
appears reasonably calculated to lead to
the discovery of admissible evidence.”
The Committee Note explained that
“relevant means within the scope of
discovery as defined in this subdivision
[(b)(1)1.” ‘Thus, the “reasonably calcu-
lated to lead” phrase applies only to
informarion that otherwise falls within
the scope of discovery set forth in Rule
26(b)(1); it does not broaden the scope
of discovery. As the 2000 Committee
Note explained, any broader reading of
the “reasonably calculated to lead” phrase
“might swallow any other limitation on
the scope of discovery.”

Despite the original intent of the
sentence and the 2000 clarification, lawyers
and judges continue to cite the “reasonably
caleulated to lead” language as defining
the scope of discovery. Some even disce-
gard the seference to admissibility, arguing
that any inquiry “reasonably calculated to
lead” to something helpful is fair game
in discovery. The amendment will elimi-
nate this incorrect reading of Rule 26(b)
(1) while preserving the rule that inad-
missibility is not 2 basis for opposing
discovery of relevant information.

TWO OTHER CHANGES TO

RULE 26(b)

The proposed amendments also will
delete two existing phrases in Rule 26(b)
(1): one that permits discovery relating
to the “subject matter” of the litiga-

tion on a showing of good cause, and

é € More than 70 percent

of [survey] respondents
from the ABA Litiga-
tion Section agreed
that early interven-
tion by judges helps

to narrow issues and
reduce discovery;

73 percent agreed that
litigation results are
more satisfactory
when a judge promptly
begins managing a case
and stays involved.

another that permits discovery of “the
existence, description, nature, custedy,
condition, and location of any docu-
ments ot other tangible things and the
identity and location of petsons who
know of any discoverable matter." The
Advisory Committee found thar the
“subject matter” phrase is racely if ever
wsed. Parties and courts rightly focus on
the claims and defenses in the litigation.
The Committee also found that discovery
into the existence and location of discov-
erable information is widely enough
accepted that rule language is no longer
needed, The Committee Note makes
clear that these two changes ate not
intended to narrow the scope of discovery
now permitted under Rule 26(b)(1) and
provides some examples of the kinds of
discovery still permitted.

YOL 99 N0. 3

OTHER DISCOVERY CHANGES

Rule 26{c)(1)(B) will be amended to
include "allocation of expenses” among
the terms that may be included in a
protective order. This change makes
express what the Supreme Court has long
found implicit in the rule — that courts
may allocate discovery costs when resolv-
ing protective order issues. (See Oppenbeimer
Band, Inc. v, Sanders, 437 U8, 340, 358
(1978)). The Advisory Committee
thought it useful to make the author-

ity explicit on the face of the rule, This

is not a change intended to make cost
shifting more frequent, nor is it intended
to suggest that cost shifting should be
considered es part of the proportionality
analysis. It simply is a codification of
existing protective order authority.

Some have asked the Advisory .
Committee to consider adoption of 2
requester-pays system for civil discovery,
which would be a significant depar-
ture from historical discovery practice.
Although the Advisory Committee agreed
to consider that idea, the Committee has
not acted on it. To make clear that the
addition of the “allocation of expenses”
language to Rule 26(c)(1)(B) is not an
implicit endorsernent of a requester-pays
system, the Committee Note includes
this language: “Recognizing the anthor-
ity does not imply that cost-shifting
should become a common practice.
Courts and parties should continue to
assume that a responding party ordinarily
bears the costs of responding.”

The amendments also include three
changes to Rule 34, The first requires
that objections to document production
requests be stated “with specificity.” The
second permits a responding party to state
thar it will produce copies of documents
or BSI instead of permitting inspection,
but requires the party to identify a reason~
able time for the production. The third
requires that an objection state whether
any responsive documents are being with-
held on the basis of an objection.

These amendments should eliminate
three relatively frequent problems: the

e °.f broad, boilerplate objections that
provide little information about the true

reason a party is objecting to a docur 526

fequest; responses stating that respon-
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sive documents will be produced in due
course, without indicating when produc-
. gon will occur and which often are
- followed by long delays; and responses
‘ that state various objections, produce
some documents, and yet do not say
whether any other documents have been
withheld on the basis of the objections.
All three practices thwart Rule 1's goals
of speedy and inexpensive lirigarion.
Fucther, an amendment to Rule 26(d)
will allow patties to deliver Rule 34
document production requests before the
Rule 26(f) meeting between the parties.
"The 30 days to respond will be calcu-~
lated from the date of the first Rule 26()
meeting. The purpose of this change is to
facilitate discussion of specific discovery
proposals between the parties at the Rule
26(f) meeting and with the court at the
initial case management conference.

EARLY, ACTIVE JUDICIAL

CASE MANAGEMENT

The Duke conference included some of

the best litigators in the country. When

discussing ways to improve civil litiga-

., tion, these lawyets pled for more active

4 case management by judges. This is

an excerpt from the report to the Chief

Justice:
Pleas for universalized and invig-
orated case management achieved
strong consensus at the-Conference. .
.. There was consensus that the first
Rule 16 conference should be a serious
exchange, requiring careful planning
by the lawyers and often attended by
the parties. Firm deadlines shonld be
set[,] Conference participants under-
scored that judicial case-management
must be ongoing. A judge who is avail-
able for prompt resolution of pretrial
disputes saves the parties time and
money. . . . A judge who offers prompt
assistance in resolving disputes without
exchanges of motions and responses
is much better able to keep a case on
track, keep the discovery demands
within the proportionality limits, and
avoid overly narrow responses to proper
discovery demands."

* Surveys completed before the Duke
tonference found similar views. More

than 70 percent of respondents from rhe
ABA Litigation Section agreed that early
intervention by judges helps to narrow
issues and reduce discovery. Seventy-
three percent agreed that litigation
results are more satisfactory when a
judge promptly begins managing a case
and stays involved."” The NELA survey
reflects the same view. Almost two-thirds
of respondents agreed that overall litiga-
tion results are more satisfactory when a
judge actively manages a case '

"The benefits of early and active case
management have been known for years,
When Rule 16 was amended in 1983, the
Advisory Committee Note included this
comment: "Empirical studies reveal that
when a trial judge intervenes personally at
an early stage to assume judicial control
over a case and to schedule dates for
completion by the parties of the principal
pretrial steps, the case is disposed of by
settlement or trial more efficiently and
with less cost and delay than when the
parties are left to their own devices,”

Of course, Rule 16 already calls for
early management of cases by district or
magistrate judges, It already contem-
plates the establishment of a reasonable
bur efficient schedule for the litigation,

- with input by the parties in the Rule 26(f)

report. And yet lawyers in the surveys
and during the Duke conference reported
that many federal judges do not actively
manage their cases. The rule amendments
include four changes aimed at encourag-
ing more active case manzgement,

First, a key to effective case manage-
ment is the Rule 16 conference where
the judge confers with the parties about
the needs of the case and sets an appro-
priate litigation schedule, To encourage
case management confetences during
which judges and lawyers actually speak
with each other, an amendment will
delete the language in Rule 16(b)1)

(B) that allows the scheduling confer-
ence to be held “by telephone, mail, or
other means.” This is mostly a matter of
emphasis, because the Committee Note
explains that conferences may still be
held by any means of direct simultaneous
communication, including by telephone.
And Rule 16(b)(1)(A) will continue to
allow courts to base scheduling orders on
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the parties’ Rule 26(f) reports without
holding a conference. The change in

the text is intended to eliminate the
express suggestion that setting litigation
schedules by “mail” or “other means” is
an adequate substitute for direct commu-~
nicarion with parties. In most cases,

it is not, The amendment is intended

to encourage judges to communicate
directly wich the parties when beginning
to manage & case.

Second, the time for holding the
scheduling conference will be moved to
the earlier of 90 days after any defendant
has been served (reduced from 120 days
in the present rule) or 60 days after any
defendant has appeared (reduced from 90
days). The intent is to encourage earlier
intervention by judges. Recognizing that
these time limits may not be appropriate
in some cases, the amendment allows
judges to set a later time for good cause.
The amendments also reduce the time
for serving a complaint under Rule 4(m)
from 120 days to 90 days. Language
has been added to the Committee Note
recognizing that additional time will be
needed in sorne cases,

Third, the proposed amendments add
two subjects to the list of issues to be
addressed in a case management order:
the preservation of ESI, and agreements
reached under Federal Rule of Evidence
502. ESlis a growing issue in civil
litigation, and the Advisory Committee
believes that parties and courts should
address it early. Rule 502 was designed
to reduce the expense of producing ESI
or other volurninous documents, and
the parties and judges should consider
its potential application in every case.
Parallel provisions are added to the
subjects for the Rule 26(f) meeting,

Pourth, briefing and deciding
discovery motions can significantly delay
litigation. The amendments suggest that
the judge and the parties consider at
the initial case management conference
whether the parties should be required ro
hold an in-person or telephone confer-
ence with the judge before filing discov-
ery motions, Many federal judges require
such conferences now, and experience

has shown them to be very effective in 52 7

resolving discovery disputes quickly and
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inexpensively, As the report to the Chief
Justice noted, "[a] judge who is avail-
able for prompt resolution of pretrial
disputes saves the parties time and
money."t? The amendment encourages
this practice,

These changes are modest, but
the Advisory Committee hapes they
will encourage earlier and more active
case management by judges. No other
practice can do as much to improve the
delivery of civil justice in federal courts.

RULE 37(e): FAILURETO
PRESERVE ESI
Preservation of ESI is a major issue
confronting parties and courts, and the
loss of ESI has produced a significant
split in the circuits. Some circuits hold
that adverse inference jury instructions
{viewed by most as a serfous sanction) can
be imposed for the negligent loss of ESL
Others require a showing of bad faith,
The Advisory Committee was credi-
bly informed that persons and entities
over-preserve ESI out of fear that some
might be lost, that their actions mighe
with hindsight be viewed as negligent,
and that they might be sued in a circuit
that perrnits adverse inference instruce
tions on the basis of negligence. As the
report to the Chief Justice noted, “the
uncertainty leads to inefficient, wasteful,
expensive, and time-consuming informa-
tion management and discovery, which in
turn adds to costs and delays in ltgation.
... Conference participants asked fora
rule establishing uniform standards of
culpability for different sanctions.”®

The distinguished panel that
+ addressed this issue at the Duke confer-
ence suggested that the Advisory
Committee draft a rule specifying when
aduty to preserve ESI arises, the scope
and duration of the duty, and sanctions
that can be imposed for breach of the
duty. The Committee attempted to write
such a rule, bur found thae it could not
identify a precise trigger for the duty to
preserve that would apply fairly to the
wide variety of cases in federal court. Not
could the Committee specify the scope or
the duration of the preservation obliga-
tion because both depend heavily on the
unique facts of each case.

€ € These changes are

modest, but the
Advisory Committee
hopes they will
encourage earlier

and more active case
managerment by judges.
No other practice can
do as much to improve
the delivery of civil

justice in federal courts,

The Advisory Committee did conclude
that helpful guidance could be provided
on the sanctions to be imposed when ESI
is lost. The circuit split could be resolved,
and the rules regulating sanctions could
provide parties with some guidance

~ when making presetvation decisions.

The new Rule 37(e) does not purport
to create a duty to preserve ESI, It
instead recognizes the existing common-
law duty to preserve information when
litigation is reasonably anticipated.
Thus, the new rle applies when “elec-
tronically stored information that should
have been preserved in the anticipation
or conduct of litigation is lost because a
party failed to take reasonable steps to
preserve it, and it cannot be restored or
replaced through additional discovery.”
The rale calls for reasonable steps, not
perfection, in efforts o preserve BSL

If teasonable steps are not taken and
ESI is lost as a result, the rule directs the
court to focus first on whether the lost
information can be restored or replaced
through additional discovery. As the
Committee Note explains, nothing in
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the new rule limits a court’s powers
under Rules 16 and 26 to order discovery
to achieve this purpose.

If the ESI cannot be restored or
replaced, Rule 37(e)(1) provides that
the court, “upon finding prejudice to

. another party from loss of the informa-

tion, may order measures no greater than
necessary to cure the prejudice.” This
provision deliberately preserves hroad
trial court discrerion. It does not atternpt
to draw fine distinictions as to the various
measures 4 trial court may use to cute
prejudice under (e)(1), but it does limit
those measures in three general ways:
There rust be a finding of prejudice
to the opposing party, the measutes
imposed by the court must be no greater
than necessary ro cure the prejudice,
and the court may not impose the severe
measures addressed in subdivision (€)(2).
Rule 37(e)(2) limits the application
of several specific sanctions to cases in
which “the party acted with the intent
to deprive another party of the informa-
tion's use in the litigation.” The sanc-
tions subject to this limitation include
presuming that the lost information
was unfavorable to the party that lost it
instfucting the jury that it may or must
presume the information was unfavorable
to that pacty, and dismissing the action
or entering & default judgment.
Subdivision (€)(2) eliminates the
circuit split on when a court may give an
adverse inference jury instruction for the
loss of ESI. Adverse inference instructions
historically have been based on a logical
conclusion: If a party destroys evidence for
the purpose of preventing anocher party
from using it in litigation, one reasonably
can infer that the evidence was nafavos-
able to the party that destroyed it. Some
courts hold to this traditional rationale
and limit adverse inference instructions to
instances of bad-faith loss of the infor-
mation. (See, e.g., Argmbury v, Boeing
Co., 112 F.3d 1398, 1407 (10th Cir:
1997) (“The adverse inference must be
predicated on the bad faith of the party
destroying the records, Mere negligence
in losing or destroying records is not
enough because it does not support an

inference of consciousness of a weak cas. 5 2 8

(citations omitted).)
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Other circuits permir adverse infer-
ence instructions ona showing of
negligence. They reason that an adverse
inference restores the evidenriary balance,
and that the party that lost the infor-
mation should bear the risk that it was
wfavorable. (Ses, e.g., Residential Funding
Corp. v. DeGeorge Finan. Corp., 306 F.3d
99(2d Cir. 2002).) While this rationale
hs some equitable appeal, the Advisory
Comrnittee had several concerns about
isapplication to ESL First, negligently
lost ESI may have been favorable or unfa-
wrable to the party thar lost it — mere
negligence does not reveal the nature of
the lost information. Consequently, an
alverse inference may do far more than
nstore the evidentiary balance; it may
tip the balance in ways the lost evidence
never would have. Second, in & world
where EST is more easily lost than rangi-
bleevidence, particularly by unsophisti-
cited parties, the sanction of an adverse
inference instruction imposes a heavy
penalry for losses that may well become
nore frequent as ESI multiplies. Third,
aswe already have seen, permitting an

:-:'z_tdverse inference for mere negligence
ctates powerful incentives to over-pre-
serve, often at great cost, Fourth, because
Eflis ubiquitous and often is found in
muy locations, the loss of ESI generally
- prsencs less risk of severe prejudice than
- Iiyarise from the loss of a single tangi-
bleitern or a hard-copy document.
These reasons caused the Advisory
. Commitree to conclude that the circuit
splitshould be resolved in favor of
theraditional reasons for an adverse
infrence. ESI-related adverse inferences
+ clrawn by courts when ruling on pretrial
“Thotions or when ruling in bench trials,
andadverse inference jury instructions,
Willbe limited to cases where the party
‘Wiolost the EST did so with an intent
-£0deprive the opposing party of its
‘Ustin the litigation. Subdivision (e)
Qetends this logic to the even more
C¥ere measures of dismissal or default.
*Advisory Commitree thought it
“ngruous to allow dismissal or default
' Rittumseances that would not justify
A0dverse inference instruction.

Goust

R
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ONE OTHER CHANGE —
ABROGATION OF RULE 84
The Federal Rules of Civil Procedure
are followed by an appendix of forms,
and Rule 84 provides thar the forms
“suffice under these rules.” Many of the
forms are out of dare, the process for
amending them is cumbersome, and
the Advisory Committee found that
they are rarely used. In addition, many
alternative sources of civil forms are
readily available, including forms created
by commercial publishing companies
and forms created by a Forms Working
Group at the Adminisrrative Office of
the United States Courts, which are
available on the federal courts website.
The proposed amendments will abro-
gate Rule 84 and eliminate the appendix
of forms. The Forms Working Group
plans to expand the range of forms avail-
able on the federal courts website, and the
Committee Note makes clear that this
change is.not intended to signal a change
in pleading standards under Rule 8.

CONCLUSION

The American system of civil justice isin
many respects the best in the world, bur
in federal courts it has become too expen-
sive, too time-consuming, and largely
unavailable to average citizens and small
businesses. The system needs improve-
ment. The proposed amendments on
cooperation, proportionality, case manage-
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ment, and the loss of ESI are intended to
reduce the cost and delay of civil litiga-
‘tion. They are not intended to accelerate
litigarion at the cost of justice, deny
parties the evidence needed to prove their
cases, o create new obstacles to legitimate
discovery. The amendments should be
applied by courts and parties in an even-
handed effort to achieve the goals of Rule
1 — the just, speedy, and inexpensive
determination of every action,

The new rules will have no effect,
however, unless judges and lawyers
also change. Lawyers can increase their
cooperation without sacrificing the
finest of their legal advocacy skills. They
can make the system more accessible
by seeking and providing reasonable
and proportional discovery. Judges can
actively manage cases by intervening
early, entering reasonable and propor-
tional case management orders, remain-
ing engaged throughout the life of
the case, ruling promptly on discovery
disputes and other motions, and setting
firm trial dates,

The coming rule amendments
provide 2 new opportunity for all of us to
improve our pracrices, refine our skills,
and achieve the just, speedy, and inex-
pensive determination of every action.

! This paper represents the auchor's views and noc
these of the Advisory Commitres, although it does
borrow from materials prepared by the Commie-
tee’s superh reporters, Prof. Ed Cooper and Rick
Marcus. A mare complere description and the
actual texr of the amendments can be found ar
herp/ferwrw.uscourts.gov/file/1821 8/download.

Materials from the conference (“Conference
Materials") can be found ac WwWw.uscourts.gov/
rules-policies/records-and-archives-rules-commit-
tees/special-projects-rules-committees/2010-civil,

[

w

The report to the Chief Justice (“Advisory
Commitres Report") can be found at www.
uscourts. gov/file/reporcrochechiefjusticepdt,

Id, at 5.
1d, at 4,
¢ Jd at 8.

Conference Materials, ABA Section of Litigation
Member Survey ar 3.

-

-

~

® Advisory Committee Reporr ac 4.
? Conference Materials, FJC Civil Rules Survey a 28,

1 Conference Materials, Report frarn the Task
Force on Discovery and Civil Justice at 2.

! Conference Materials, ABA Section of Litigation
Member Survey ar 9.

2 Conference Materials, NELA Survey at 6.

'3 Conference Materials, TAALS, Preserving Access
and Identifying Excess ar 14.

" Advisory Committee Repore at 10.

¥ Conference Materials, ABA Lirigation Secrion
Member Survey at 3.

1 Conference Materials, NELA Survey ar 13,
7 Advisory Commitree Report at 10.

*® Advisory Committes Reporr at 8.
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Washington. D.C. 20544

To the Commiitzee on Rules of Practice and Procedure:

We write to urge this Committee to reject the proposed amendments that redefine the
scope of discovery. lower presumptive limits on discavery devices. and eliminate Rule 8% and
the pleading forms. The undersigned are law professors who teach and write in the area off
federal civil procedure. Each of us alse litigated in the faderal courts prior to entering the
academy, and remain actively involved in professional practice,

. In our judgment, two key issues bear close consideration by the Committeeas it
considers how to proceed: {1) What prublem does the Committee seek to solve? {(2) On balunee.
how likely is it that the proposed amendments will improve the statws qua? As in 1993 and 2000,
the Committee is focused on addressing a perceived problem of excessive discovery costs. In
supporting the current proposed amendments. the Committee recognizes that empirical data
show no widespread problem. but nevertheless hopes that new across-the-board limits on
discovery will lessen discovery costs in the small number of complex. contentious. high stakes
cases where costs are high. The Commitiee is correct about the data: most critically, the Federal
Judicial Center’s ("FJC") 2009 closed-case study shows that in almost all cases discovery costs
are modest and proportionate to stakes. As in 1993' and in 2000.2 evidence.of system-wida. cost-
multiplying abuse does nat exist. and the proposed amendments are not designed to nddress the
small subset of problematie cases that appear to be driving the Rule changes: We anticipate that.

" Linda S. Mullenix. Discevery in Disarray The Poervasive Myvth of Parvasive Diseovers dhuse and the
Conseqriences for njownded Rulenuking, 36 S1A8, L. REV. 1393, 141192 (1994 {strongly critivizing the “soft
socinl sclence” opinion evidence used by the rulemakers behind the 1993 reformis. while noting that the findings of
the methodologically svund empirical studies did not support the reforms),

* Jumes §. Kakalik. Debarah R, Hensler, Daniel oG affrey. Marian Oshiro, Nicholas M. Pace, and Marny E,
Vaiana., Discovery Muapagement Farther dnalsis of the Civil Tustice Reform et Evaluation Duta, 39 B.C. L. R,
613, 636 (1998} {evnluating the RAND corparation study of the 1993 reforms, which found hat under that set of
rules fawyer work hours on discovery were 0 for 38% of general sivil cases, and low for the majority of cases.); see
also id. at 610 (table 2.10 shows that while discavery costs grow With size and complexity of case. the proportion of
tota costs they represent does not dramatically increase: the median pereemt of discovery hours for the bottam 75%.
top 25%. and top 10%a of cuses by hours warked were 2594, 3325, and 36% respectively) Thomas E. Willging.
Donua Stienstra. John Shepard. and Dean Miletich. .In Empirical Sty of Discovery amd Disclosuwe Pravtice Under
the 1993 Federul Rufe dmencients, 39 B.C. L. RFV, 525, 531-32 (1998) {finding that under the 1993 ameandinents.
the median reported proportion of discovery costs to stakes was 3%, and that the prapartion of litigalion costs
atiributahle to problems with discovery was about 415).
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as with past Rule changes. untargered amendments witl fail w eliminare complaints abour the
small segment of high-vost litigation that eliciis headlines about Hitigation gnne wild: instead they
will treate unnecessary barriery to relief in meritorious cases. w aste judicial resources, and drisve
up the cost of civil justice. The amendments are unneeessary, unwarranted. and
counkerpraductive

Inour view. those who support mujor change to the Federal Rules are respansible fur
demanstrating that proposed amendments will. on balance, make the om erall system fairer and
more efficient. Perceptively. Judye Lee Rosenthal has noted that “[s}ince their inception in 1938,
the rules of discovery have been revised with what some view as distressing frequency . And yet
the rulemakers eontinue Lo hear that the rules are inadequate to control diseaven casts ond
burdens.”" [ven assuming that o smoll subset of cases presents a problem that shoutd be solyed.
the proposed amendments will du linke, i anything. to decrease costs in these cases, As the two
authors of the FIC's 2009 empirical siudy commented:

Instead ol pursuing sweeping. radical relorms of the preteial disconen rules,
perhaps it would be mare appropriate (o pursue more-focused reforms of
particubarly knotty issues. .. Otherwise, we may simply find ourselyes
considering an endhess liwny of complaints nhout problem that cunnot be pinned
down ;:mpirical]} and that neser seets o improve regardless of what sweps are
Laken.

Qur conceern s natjust that the propused amendments will be ineffectual € hir greatey
worry is that they will incrense costa w livigants and the court sy stem in those avernge cases that
operate smvathly under the current rules. In aur s few . the amendments are likely to spawn
confusion and create incentives for wasteful Wieayen disputes kven more toubling, by
inereasing costs and deereasing nformation Aow ., the proposed amendments are likely to
undemntine mcuningful aceess to the courts and W impude enfurcement af federal- and state-
recognized substantive rights '

IL. Rule 26: Proposed Amendments Re-Defining the Seope of Discovery

Three af the proposed amendments would change the way Rule 26 defines the seope of
discorery: eliminating the trial judge's diseretion to allow discovers relevant to the “subject
matter” of the action: eliminating the well-estahlished “reasonably calewlated to feud 1o the

lesd Witlumy, Detining the Peoblay, Supru note 6, a1 783
ot 784
"Wt w78
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discovery of admissible evidence™ language: and inserting proportionality Jimits into the very
definition of matter within the scope of discovery. All three proposals reflect an unsupporied but
profound distrust of trial-level judges and their exercise of discretion. The current rules give
those judges the pawer and the tools to fimit discovery ta what is reasonable, making the
amendments unnecessary. Vague complaints that the propoctionality rules are underutilized
hardly establish that judges are baloncing inproperly or are unaware of the need to do s0. Yet
implicit eriticism of the way trial judges are managling cases and ruling on discoven issues
animates the proposed rule changes. many of which clajim to make litde or o change in the
substance of Rule 26. This is no substitute for a coherent explanation of the need for change or
why the proposed changes are the appropriate ol to fix the perceived problem,

A, Rule 26(b}{1): Elimination of a district judge’s discretion to order discovery
relevant to the “subject matter™ of the action »

The Committee’s current propesal to amend Rule 26¢ b){1) eliminates the power of courts
to grant—upon a showing of pood cause—access to discovery relevant to the subject matter of
the action. This propused change i without basis, would namow Judicinl discretion, and make it
more—not less—difficult to carey out reasonahle case management. Moreover, these changes
would unduly narrow the scope of discovery and lead to additiona! and complex discovery
disputes. while giving courts minimal guidance for resolving them.

Some historieal background abaut Rule 26 can inform this discussion. For the first 5ix
deeades-of the Federal Rules of Civil Procedure. parties were permitted to seck and obtain
digcovery that was relevant to the “subject matter™ of the action." The 2000 Amendments
altered this formulation. permitting discovery relevant to the “claims or defenses™ in the aetion,
with broader “subject matter” discovery available only upon a showing of good cause. Giving
district judges the power to broaden discovery was recognized ns necessary to ensure flexibility
and encourage judjcial involvement in discovery management. The Commitiee also recognized
that defining which information is relevant to subject matier but not to claims or defenses could
be difficult,”t Aceordingly, the Committee thought it important to maintain the possibility of
court involvement to “permit broader discovery in a particufar case depending on the

circumstances of the case, the nature of the claims and defenses. and the scope of the discavery
requested,""

¥ In 1978, the Commsitee considered a praposal auacly identjeal 1o the curremt one. but ultimately rejected it for
reasons that resanate today . The Committes reasoned that deleting the term subject matter” would sfmply insite
litigation over its distinction front “elaims pr defbnges.” Mareover, nlthaugh the Committee was aware 6f na
evidence that discovery sbuse was caused by the brond term ~subject matter.” it also was doubtful “that replacing
one very general term with snother equally general one will prevent abuse oecasioned by the generaliy of
language.” Preliminary Draft of Proposad Amendments 1o the Federal Rules of Civil Prucedure. 77 F.R.D. 613,
627-28 {10784,

"' Commentary to Rule Changass, Court Rules, 192 F.R.D. 340, 389 {2000) [~ The dividing line between
information relevant 1o the claints and defenses and that relevant only to the subject natter of the action cannot be
dc-m}ed with precisian.”).
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The Committee’s current proposal gives litle consideration (o the principles that guided
its decision fourteen y ears ago. The explanation for eliminating the discretionary power of the
court is inadequate. based centrally on the conclusory assertion that “[plropartional discovery:
relevant to any party’s claim or defense suffices.””" The Committee has offered na substantive
reason for moving awny from the diseretion currently afforded the parties and the court to shape
discovery according 1o “reasonable needs of the netion.”™ We trge this Commitiee to reject this
kind of unsupported assertion. Had there been a pattern of judicial abuse of the discretion
offorded them by the current Rule 26(b){(1). one would expect that it would be evident in the case
lass. However. the decisions applying this nspect of Rule 26{b) 1) suggest that courts have
exercised their discretion sparingly and appropriately . Perhaps the Committee has a different
understanding of how eourts have exereised discretion under Rule 26(b)(1) but, if so. the basis
for that alternative view hus niot been shown, Nothing suggests that the authority to allow such

discovery—upon a showing of good cause—plays any role in the "worrisome number of cages™
where “excessive discovery™ is thought o aceur, '™

Not only is the existing evidence insufficient to justify making this chanae to Rule
- 26(h)1). but we believe that the Comimittes underestimates the patential disruption the proposed
rule would have on litigation. For instance. the proposed Advisory Commitiee Notes state that
“[iff discovery of information relevant to the clalms and defenses identified in the pleadings
shows support for new claims or defenses. amendment of the plendings may be allowed when
appropriate.” But this is precisely the oppusite of what the 2000 Committes belieyed would be

" See Commitiee on Rules of Practice and Procedure of the Judicial Conference of the United States,
Prehminury Drufi of Proposed Amendments to the Federal Ryles of Bunkruptey and Cisil Procedure 297 {Aug
20131 [herealier “Pretiminury Dralt of Propused Amendinents™]. '

Y192 F.R,D, 0t 389,

" OF the reported disteict court cages we reviewed tnterpreting the “guod Cause™ standard, none sugests
unreasonable decisionmaking See. e.g.. Jones v. McMahan, 2007 WL 2027910 *15 (N DNV July 11,2007;
{finding good eause to permit alimited deposition regarding mater relevant to the subject matter of the action. but
denying request in farge part becouse of luck of gond cause showing): Rus, Ine. v, Bay Indus. Inc., No. 01 Civ,
6133.2003 WL 174075, * T4 (S.D.N.Y. Apr. 1, 2003) {good cause not shown in molian to compel discovery of
material relay ant only to subject mater of aetion where movant did not make “any showing of need” ) RLS Assac.,
LLCy. United Banh of Kuwait, PLC. No.U1 Ciy, 1290, 2003 WL 1563330, +3 {3.DNY, March 26, 2003) (good
cause not shows ih motion to compel discavery of material relevant only to subject matter of netion where marans
did not show that “praduction would serve the reasonable needs of the #etion™): Johnson Matthey. Inc. v, Research
Carp.etul, No 01 Clv, 81152002 WL 31235717, *2(SD.N.Y. Oct. 3, 2007) (finding no good cause for
disclosure of documents relevint to subject matter, but not 1o claims ar defensesy: Hilly Motel 6, 205 F.R.D, 490,
493 (5.0, Ohio 2001 (good cause not shown for broad discavers of personne] files in disparate treatment cose,
where discovery would relate 1o disparate impaer, but finding good cause for the disclosure of spacified employ ees'
personnel files): Cobell v. Noren, 226 FR.D 67 (D.D.C. 2005) {rejecting request for discovery beyond (e scape of
plaintiff’s statwtory claim in a it seehing an accounting of Indian trust funds. Discovery related more genermlly to
asset management was not permissible as it was bavond the scope of platmtiffy’ statutory claim); Jenkins v.
Campbell, 200 F.R.D. 498 {MD, Ga. 200} ) (braach of contract plaintiff was entitled to diseavery only on thase
claims remaming ofier the entry of pariial summan judyntent agningt him, although count retained authority lo
vevise partiol Summary judgmient arder atany time prior 1o the entry of linal judgiment),

" Prafimiinany Draft of Proposed Amendments. suprunole 13, al 263,

Y1t ot 253-36.
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achieved by limiting discovery to claims and defenses asserled in the pleadings.®® It is unclear
how discovery limited to what is already pleaded would provide an information-poor fitigant
with access to the information needed 1o expand its legitimate claims, Thus the elimination of
“subject matter™ discovery eliminates a tool necessary to addyess the problem of information
asymmetry that is so common vhen an individual or small business faces n large entity in
litigation. IF Rule 26(b)( 1} were amended to prevent judges from ordering discovery releyant to
the “subject matter” of the aetion. the ability to balance this informational asymmetry would be
more severely limited. For example, a plaintifTwho has a valid § 1983 claim againsta municipal
official would be hard-pressed to seek discovery relevant to a patential Monell claim apainst the
municipality, absent the power o acourt to grant access to material relevant to the subject matter
of the actiop. And the plaintiff with a valid clnim against the municipality may have little
additional opportunity to develop information necessary to support her claim. Finatly and
relntedly. we have great concerns that the uncertainties that will follow from this smendment
will erente incentives for parties resjsting discovery Lo file more motions o litigate relevance.
increasing discovery costs and forcing judges to spend time ruling on a new group of motions,
We have seen how past changes to Rule |1 increased satellite litization pertaining to sanctions
rather than improving the cfficiency or fairness of the civil justice system,

In sum. the Committee has articulated na specitic benefit that will outweigh the costs of
altering the current framework of Rule 26(b)( 1). The existing text requires an aflirmative
showing of good cause to justify discovery thatis relevant 1o the “subjeet matter involved in the
getion” but not to “any pary s claim or defense Even when good cause is shown. such
discovery is subject to the limits already articulated in Rule 26(b)(2)(C). and may be limited by a
proteetive arder under Rule 26(¢). No adequate explanation has been offered for why these
existing protections are insufficient to ameliorate any negative consequences of permitting
occasional discovery regarding the subject matter of the litigation. Thete is no basis for beliaving
that the proposed amendment would. on balance, produce more good than harm. and so we urge
the Comitlee not to adupt this proposed change 1o Rule 26(b) 1).

B. Rule 26(b){1): Admissibility and Relevance

As the Committee recognizes. it hus long been the case that discovery is permitted even
as to information thal—stunding alone—would not be admissible at trial.” Yet the Committes's
current propasal to amend Rule 26(bY( 1} would eliminate an important sentence that has guided
courts for decades: “Relevant information need not be admissible at the wial if the discovery
appears reasonably caleulated to lead to the discovery of admissible evidence.'™ Again the

Committee’s propused amendment does not targeta documented problem and runs the risk of
crenting wasteful satellite litigation.

" 191F.R D. nt 389 {"The rule change , . , signals 1o the parties tha they have no entitlement 1o disecoven 1o
develop new claims or defenses that are not already idenified in the pleadings.™).

" Sev Preliminary Draft of Propused Amendmems, spre note 13, ot 266.

* (n its place, the proposal would add a semence that omits the phrose “reasonably caleulated 0 lead w the

discavery of admissible evidence.” See i/ a1 289-90 (~{nfarmation within (his scope of discovery nesd not be
admissible in evidence to be discoverable™).
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The Committee explains that this change is not meant to modify the definition of
“relevance.” but rather to prevent improper use of the “reasonably caleulated” language to allow
discovery into information that isnot, in fact. reles ant.*’ As an initial matter. these concerns
appear to be based on nothing more than anecdotal impressions. 2 There is no empirical evidence
that this language has had the effect hypothesized by the Committee. The current Rule nlready

makes clear tha the “‘reasonably calcu!aleq‘" language applies only to “[rfefevent information™
that was the point of the 2000 ameridment,™?

Even if viewed in isolation, however, the phrase “reasonably calculated to lead to the
discovery af odmissible evidence” cannot permit discovery beyond what is otherwise authorized
by Rule 26{b)(1). Under the Federal Rules of Evidence, evidence is only admissible if it iy
relevant. The need to obtain information that is “reasonably caleulated” to lead to the discovery

ol admissible. relevant evidence is especially crucial in the context of pretrial discovery. As the
Commitiee recognized in 2000:

A variety of types of information not direetly pertinent Lo the incident in suil
could be relevant to the claims or defenscs raised in a given action. For example.
other incidents of the same ty pe. or involving the same product. could be properly
discoverable under the revised standard. Information about organizational
arrangements or filing sy'stems of a parly could be discoverable if likely to vield
or lead to the discovery of admissible infarmation, Similarly. information that
could be used to impench a likely witness. although not otherwise relevant to the
claims or defenses. might be properly discoverable.>®

The “reasonubly caleulated” language dues not give pariies carte blanche, of course. All
discovery is subject to the limits uniculated inRule 26(bX2)CY. nnd may be limited by a Rule
26{c) pratective arder,

To delete the “reasonably caleulated” lnguage. by contrast. will send courts and litignnis
a misguided and fundamentally incarrect message; that there is some eategory of {information
that is “reasonably caleulated to lend to the discovery of admissible evidence” but is nof reles anmt
o the claims or defenses and. therefore. wholly outside of the permissible scope of discovery.
This will almost certainly be pereeived as narrow ing the definition of relevance and mandating a

“* 1d 1 266 (expressing concem that the “reasonably calenlated” kanguage is being improperly fnvoked ~as
though it defines the scops of disvay ery” and as setting “a braad standard for approgriate dissaveny™),

= Minutes of the April 2013 Meeting make reference to a survey that revealed ~hundreds if not thausands uf
cases that eaplore™ the language “rensonably caleulated 1o Yead 1o the discos ery of admissible s {denca.” with
“many” of thesz cases sugpesting that courts thaught (his phrase “defines the scope of discovers.” Commiltee on
Rules of Practice and Procedure Agenda Book. June 3-4, 2013, at 147 (dral minutes of April 2013 Advison
Commitiez meeting), Thers is no indication that ony analy sis of the ceses was made o determine whether they
perminted discavery that would not be cansidered “relavant™ under the current or proposed Rule,

1191 F.R.D. a0 390 " Accordingly. this sentence his been amended 10 clarify that information must be relevam
to be diseoverable, evenr though inadmissible. and that discos ery of such material is permitied iTreasonably
caleufated to ead to the discavery of ndmissible pvidence.").

“ Sve FLD.R.EVID 402 ("Relevantevidence is admissible - Irrelevant evidence is not admissible.”).
I FRD 21389,
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maore restrictive appraach to discovery that is wholly unjustified. This proposal is a particular
cause for concern hecause it affects the meaning of a word—"relevant"—that has been called by
a lending trentise in the field as “*[pJerhaps the single most important word in Rule 26{b)(1)."™
At a minimum, the proposed change will invite wasteful satellite litigation over the amendnient’s
purpose and effect—an unintended outeome that would undermine the goal of reducing
unnecessary costs and delay,

C. Rule 26(b)(1) & (b)(2){C): Proposal to incorporate the “proportionality™ lactors
into the *scope of discovery™

We also oppase the proposal to move the cost-bene fit considerations that are currently set
forth in Rule 26(b) 2R C)iil) 1o Rule 26(b)(1). There is a serious risk that the amendiment will be
misread to impose a more restrictive discovery siandard across the board, contrary to the
Commitiee’s intent and without any empirical justification for a more restrictive approach, There
is also n danger thut the rew ritten rule would be misinterpreted to place the burden o the
discovering party. in every instance. to satisfy each item on the (B)(2)(C)(ii}) laundry list in order
to demonstrate discoverability. This would improperly shift the responsibility to show
burdensomeness from the parly resisting discavery to the party seeking discovery, which in turn
will encaurage o higher degree of litigation over the scope of discovery and increase costs both
for litigants and the court system. Moreover. the rule change does not explain how the cost-
benefit analysis is to be undertaken or shown. and we are concerned that the requirement will
create perverse incentives for the hiring of expens. the holding of additional court conferences,
and the over-litigation of discovery requests.

We recognize that the Committee has not expressed the s iew that the cost-benefit
considerations that now appear in Rule 26(h){2){C}iii) should be re-balanced to make discovery
harder to obtain, Rather, the proposed Commitiee Note states that the proposal will merely
“maove” Rule 26(b)(INOIii)'s already *familiar™ considerations to Rule 26(b)( 1> During
public hearings on these proposals, Committee meinbers emphasized repeatedly that this change
will not alter the burdens that currently exist.™

The Committec appears fo believe that the cost-benefit provisions are underutitized and
that they will acquire greater altention, use, and citation i relocated to an earlier portion of Rule
26. The Committee provides no evidence that lawyers and judges are unaware of the provision's
current existence. I seems far mare likely that the standords for proportionality are infrequently
cited because—as the empirieal evidence suggests—discovery is usually proporticnal and
appropriate. Rule 26 is already crystal clear about a party”s obligation ta respeet Rule
26(b)2)(CNiii)’s considerations when making discovery requests. a party’s ability to object w
discoveny requests that it believes are excessive in light of Rule 26(b)(2)CNiii)'s considerations,
and the court’s obligation to limit discovery requests that run afoul of Rule 26(b)(2)(CX(iii)'s

* CHARLES ALAN WRIGHT. ARTHPRROAILLER, & RICHARD L. NARCUS, 8 FEDERAL PRACTICE & PROUEDUIRE
§ 2008. -

~ Prelintinary Drafi of Proposed Amendments. supra nate 13, at 296 (page 16 of the redlined propased
amendments)

* See Transcript of Nov. 7. 2013 Hearing {hereinafer “Nov, 7 Menring™], at 32, 139-40, 154-56. 180-81.
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considerations. Although the proposed Committee Note states that moving these considerations

to Rule 26(b)(1) will require parties tv obsecve them "withaut court order.™ that obligation
already exists under Rule 26(g),*

Relatedly. the Committee asserts that these cost-benzfit considerations are “not invoked
often enaugh to dampen excessive discovery demands.”" But this assertion also Jacks empirical
suppart, I the fawy ers who expressed concems about excessiye discoveny” in response lo the
survey questions are the same ones who are “not invoking] Rule 26(b)(2)(C) often enough.” >
then it is their advocacy on behalf of their clients—not Rule 26—that requires improvement, Ty
seems especially improbable that the cases about which the Committee is most concerned—
“those that are complex. involve high stakes, ond generate contentious adversary behavipr™¥—
are the saivte ones in which parties are not “invok[ing]" cost-henefit considerations often enough.
More likely. lawyers complaining about excessive discoy ery are fully aware of Rule
26(b)(2)(Cy(iii)'s considerntions. but they are not uni formly successful in limiting discovery
recuests that they view as excessive.

Admittedly. judges may sometimes make mistakes in concluding that a particular
discas ery request should not be limited pursuant to Rule 26(b)(2)(C )iii}—just a5 they may
sametimes make mistakes in concluding that a particular discavery request should be Yimited
pursuant W Rule 26(b){2)(C )(iii). But there is no empirical support for the idea that tansplanting
the same considerations one subsection earlier in Rule 26(b) will improve the discovery process,
It is difficult to believe that judges and attorneys regularly fail to read past Rule 26(b)( 1) and
that. even when they make it that far. they deliberately ignore its explicit reference to “the
limitations imposed by Rule 26(b)2)(C)."

It would also be unwise for the Committee to procced with this proposal on the view that.
because it mukes no substantive change to the discovery standard, the mmendment at least would
do no harm, In fact. the amendment could have serious. unfortunate consequences, The puzzling
justification for the proposal is preciszly why so many who have commented on it perceive it to
muke the overall discovery standard more restrictive than it currently is. For there is no other
logical purpose for making the proposed change: judges would he hard-pressed to tagine that
the goal is simply to remind them of the existence of a provision within Rule 26 that is already’

* Preliminary Draft of Proposed Amendments. v nate 13, at 296 {page 16 of the rellined proposed
amendinents).

"“Fed. R. Civ P.26(g)(1) (“By signing, on altarney or party cerifies that 1w e best of the person’s hnowledge,
information, and belief formed nfier o reasonable inquiry . fany | discovery raquest .. is nat interposed for uny
impraper purpose. such as lo harass. cause unnecessary delay, or needlessly ineresse the cost of litigation: and . . .
neither unreasonable nor unduly burdensome or expensivi, considering the needs of the case. prior diseovers in the
casz. the amatnt in controversy. and the importance of the issues at stake in the action.”). See ufs Ny, 7 Hearing,
at 139. 154, 172-73 (discussing Rule 261g)).

" Preliminary Draft of Proposed Amendments. supru note 13, at 263,

Sl

"R,

“Cf Arthur R, Miller, Shplifivd Pleading Meaningfil Duvs b Conrr, and Triafs on the Meriis Reflections on
the Deformation of Federul Procedure, B8 N.Y.U L.RLv. 286, 361 (2013} (*[Alecarding to the practicing bar. . ..
litigation abuse is anything the opposing lawyer is daing.").
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known and employed Because the Commitee’s proffered explanation for the transition is so =

Jdullicutt w comprehend. there is a real danger thal judges w il mistakenly infer that the
Commitiee must have intended a more restrictive diseovery standard, or at least one thay places
greater burdens on the requesting party. This would be a penverse result; butitis a quite
predictahle one, and one that can and should be ay oided,

Aceordingly . the Commitee should lease Rule 26thp 20 CHiil)"s cost-benefit factary
where they curvently reside [Wthere is concern that tigants are failing ta realize that those
considerations must he “ohseryed without conrt order.” then an alternatise would be to stguest
discussion of these Bactors at the preliminan disvovery conferenees already contemplated umder
Rule 2a(1

1. Restricted Use of Discoyery Devices: Rules 30, 31, 33 & 36 and Lower Presump tive
Limits

Lhe Committee defends proposed Hmita 1o the presumptive nurmber of discosery des wees
saeh party van gse as @ Wy to reduce costand inerease efficieney. Howeser, like the
Committee’s propused amendinents to Rule 26, they are jnsufficiently supported by relevant
empirical evidence, and they will Hkely spawn more discovery disputes and andermine the
Rule's goal of achivving just outeomes in individoal cases. The mest problematic popusal in the
current pJLLJ"L of refurms i the change fropy o presumptive limit of wn dcpommm per par Lo
a presumptive limit of five n certain G pes af eases, depositions are the most impartant
discevery desice tha parties use Thus, especially gt thia discovers deviee, limiting aecess
shiruld be justitivd vnly iF there 15 0oatrong basiy b bebeve that this reform is needaed and that
dusived herefits will Follow,

[Remainder of this section deleted)]
IV.  Fliminativn of the Forms

Finally . we wmto a proposed change that is perhaps the simplest but most significant;

the abrugation of Rule 84 and the elimination uf the Forms. The Forms were onew deseribed as

“the most important part of the rules,” particufarly for Flcadm" because “when you can’t define
you ean ot least draw pictures to show your meaning.”" The Committee offers twa principal
reasons for abindoning them. (1) aceording o “informal inguiries thay confirmed the initial
impressions of . menmbers.” Taw yers and pra se litigants do not tend 1o rely on the Forms: und
{2) the cumnl Fnrma “live in tension with recently deseloped approaches to general pleading
standards.”'' The Committee’s first justificution s wholly lacking in empirical rigor and,
morsoser, ignares the fact that federal judges at even ev el oo look to the Forms for assistance,
The second justification is certainly acvurate—7w ombly and Jyhul ereate ension with the
Forms=—but that tension 15 not insurmountable and, even i it were. vne still needs o rutiunale for

ehoosing one over the other. The Committer has prosided no explanation for upting w abandon
the Forms rather than o reenamine plausibility pleading

The Committee’s first explanation for why it is abanduning the Furms i5 based vn casual
empiticism and self-evident bins As we understand it o Subcommittes to study the Forms
apparently staried with the intuition that lawyers tend not to rely on the Forms. and then
conducted an informal sury ey ol‘undlsclmud Ia\\urs—-—un:urprhmm concluding that their
initin} inwitions were correct.™ Needless w say, this is not a valid way to answer “the quchtmn of
whether fawsers rels on the Forms to construct their cumplmm {I'one stans with a bias in one .
direction or anuther. one should be extremely cauttous in conducting empirical research so as to é
ensure that the initial bias dues not influence the wlimate interpretation of the results Given the

Commitee’s description of its research. we are not comtorted that any steps were taken to reduce
the potential for this contirmatory bias.
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Furthermore, it is surprising that the Advisory Committee would rely on the supposed
irrelevance of the forms. when its own stafF prepared a mema For the April 2013 Meeting that
summarized in great detail the numerous lower courts that have grappled with the ongaing
viability of the forms after Jyba/ and Twombly.* Although we do not elaim to have conducted a
rigorous survey. our examination of the case law is consistent with the material already presented
to the Committee. We note that the Supreme Court has relied on the Forms in the pleading
context numerous times—perhaps most significantly in Twvombly itsel.” Morcaver, lower court
opinions cite to the forms often, relying on them as indicative of the pleading required under the
Federal Rules. even after Twombh and lgbal ™ 1f federal judges have found the Forms
illustrative of the relevant pleading standard, as our and the Commitiee's research sugpests, it
stands to reason that practicing lawyers have done so as well. Indeed. practitioner “blogs”
indicate that lavwyers pay close atlention to lower counts' reliance on the Forms. particularly in
the area of intellectual property.™

The Comumittee’s second explanation, that the Forms cannot be squared with the Supreime
Court’s decisions in Twombly and lybal. prematurely: resolves a questiun that the Commitlee has
yetto fully consider. As the Committee is aware. the conflict between the tulemaking
contemplated under the Rules Enabling Act and the Court's decisions in 7wombly and Ighatl is a
live one. Indeed. the Committee has noted in the past that it will be open to considering
instituting rulemaking ifitis shown that plausibility pleading is having a significant impact on
the business of federal courts. It is premature to call an end to the debate. especially in light of
recently emerging empirical data.” Given that the Committee has vetto take a definitive
position on plausibility pleading. striking the Form Complaints commits the Committee to a
position that implicitly adapts plausibility pleading as the standard going forward, This is all the
more troubling given that one trenchant criticism of Iybal and Twomhly is that the Court
abandoned its previously stated commitment to modifying the Federal Rules through the
rulemaking process rather than through case adjudication.™ 1 the Committee adopts this
proposal. the door will be effectively shut and the pleading rules will have been altered without
any of the participatory deliberation that legitimizes the Federal Rules,

* Ser Menwrandum by Andrea L, Kuperman a1 8-26 {July & 2012}, in Advisory Cammitize on Civil Rulas
Agendn Book, Apal 17-12, 2013, at 230.243,

= Sue Tuombh, 550 US. w565 0 10 (arguing that there was no conflict between Form 9 {now Form 1) and
plausibility pleadingy; sue also Mayle v. Felix, 545 US. 644, 660 (2003 ): Swierkiewicz v. Sorema N, ALSHUS,
506, 513 n 4 {2003},

M Suee, ¢ g . K-Tech Telwommunications. Ine. v, Time Wamer Cable, tne. 714 F.3d |277. 1288 (Fed., Cit.
2013) {resolving tension between Form I8 and Tuvmbfy and fejbaf). Hamilton v. Palm. 621 F3d 816, 818 (8th Cir
2010 trelying on Form 31 Tamayo v. Blagojevich. 326 F.3d 1074, 1084 {7th Cir. 2008 {drawing amalogy from
Form 9 '

™ Se, ¢ g , Charles 1. Hawkins, fghu! . md Tu oubly Nopvithstanding Form 18 Is The Standord For Diveg)
Infringement Allegetiuns. avallable at filp. www amondug.cuns unitedstates s 243138 Patent lgbal And 'Lw ombls -
Nanwithstunfing -Foom » 1813 - The - Standurd - Fur <Divect. tn fringenent - Alleantions (Iast visited January 23, 2014
{pusting “practice nols™ refated to intellectunl property).

¥ Sve, ¢ g Kevin b, Clermant and Stonnt Eizsenberg, Plaintiphobia in the Sugreme Conrs, 162 U, BENN. L
Rev, _{forthcoming 2014, available at hitp: papers.ssm.cam sol3.papers,cfin?abstract_id=2347360. '

* Sey Swierkiewicz v, Soremia, NLA., 534 U.S. 506, $14-13 {2002): Leatherman v. Tarrant County Narcotics
Intelligence & Coordination Unit, 507 US. 143, 168-69 {1993},
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Moreover, the Cornmittee’s explanation of its proposal to abrogate Rule 84 and the
Forms seems strikingly inconsistent. For although it acknowledges the tension In its report to the
Standing Committee. it states in the proposed Committee Notes that *[1Jhe purpose of providing
iltustrations for the rules, although useful when the rules were adapted, has been fulfilled.”’
This public explanation, however. flies in the face of its description of the conflict between the
Forms and plausibility pleading. The real problem may be that the plausibilily standard
articulated by the Court 5 so vague. standardless, and subjective that it is at odds with efforts to
provide examples of pleadings that are sufficient. At times. the Committee's report to the
Standing Committee suggests this conclusion.™ This. however. is an indictment of the
plausibility standard of pleading. not of the Form Complaints. Eliminating the Forms may
eliminate the conflict. but in this case contlict avoidance may amount to a derogation of the
Commitee's institutional obligations.

CONCLUSION

In conclusion. we urge the commitiee to closely attend to the two key questions that we
think must be answered as it considers how to procecd. As to the first—whether the Committee
is solving a well-identiflied problem—the empirical evidence is clear that in the vast majority of
coses discovery costs are notdisproportionate to their estimated value, Given the available

empirical record. it appenrs to us that a Key underlying assumption made by those who support
these amendments is fundamentally called into question.

As io second inquiry—uw hether proponents have shown that the proposed amendments
will make things better—w e believe that their burden has not been satisfied. Inde=d. guite to the
conlrary. in our judgment the proposed nmendinents unnecessarily risk a host of adverse
consequences, including that they are likely to spawn confusion and wasteful satellite litigation.

ouleomes that. perversaly, are contrary to the Commitiee's exprossed intent lo redoce costs and
wnprove judicial efficiency.

Perhaps most perplexing to us is that many of the proposed amendments are predicated
on a lack of faith in the abilily or willingness of trial judges to monage the cases that come before
them. We are sware that a majority of Supreme Court Justices in both Twembly and in lybal
expressed their belief that “careful case manngement” has been beyond the ability of most
district judges.™ That view is at odds with the best current emnpirical evidence sugpesting that
tria] judges are managing the vast majority of their dockets well.” Even assuming that a small
subset of cases present prablems thal the current rulas cannot solve, the proposed changes do not
address and so cannot resolve these problems, Rather. the amendments will generate different
problems and shift costs to litigants in cases where the rules are working well. We urge the
Commilies to reconsider and ta reject the package of proposed amendments,

¥ Preliminary Draft of Propased Amendments, supra note 13. at 329,

* See Preliminary Draft of Proposed Amendments, suprg note 13, at 276-77 1" Anempring to modernize the
existing forms . . , would be an imppsing ond precarious undentahing.”)

% Jybal, 536 U.S. of 685 (viring Twombhy, 530 U.S, nt 559),

" See. e g. Lee & Willging Defining the Problem. supru note 6, at 779-81 {(summarizing empirical literature
demonstrating that discovery costs are generally lowy,
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EFFECTIVE DEC. 1, 2015, FEDERAL
RULE OF CIVIL PROCEDURE 37(e)
WILL CHANGE DRAMATICALLY
THE LAW OF SPOLIATION.

Prior to the adoption of this rile, the
Circuits had split on the question whether
negligence in the destruction of relevant
evidence was sufficient, in at least some
circumstances, to support the sanction of an
adverse inference. The First, Second, Sixth,
Ninth, and, in at least one circumstance,
the D.C. Circuits had all concluded that
negligence could be sufficient.! As discussed
below, Rule 37(¢) changes this result when
the evidence lost consists exclusively of
electronically stored information (“ESI™),
but does not change the law as to rangible
evidence.

Moreover, all Circuits required a show-
ing of prejudice before an adverse inference

<t

instruction could issue-asasanction-forloss
of evidence. Rule 37(e) also changes this
result, requiring no showing of prejudice
as a prerequisite to issuance of an adverse




36

Electronic vs. Tangible Evidence. Rule
37{e) applies onlyto electronically stored
Information ("ESF). It does notapply
to tangible evidence, This distinction Is
tritical. To the extentthe rule changes
the law of spoliation (as It does in several
Circuits), different rules will apply to
spoliation of electronic, as opposedto
tangible, evidence. This has sometimes
_outcome-determinative Impact.

Intent Requirement, Prior to Rule 37(e),
five Circuits {First, Second, Sixth, Ninth,
and sometimes D.C) allowed an adverse
inference Instruction sanction absent an
Intent to spoliate. Rule 37(e) requires
intent before an adverse inference or
certain other specified sanctions may
issue, But, while the Rule significantly
restricts the availability of certaln harsh
sanctions absent intent, other severe
sanctions remaln atthe court's disposal.

Rule vs. Inherent Power, The law of
spoliation developed as an application of
the inherent pawer of the court, Within its
scope, this rule displaces inherent power.
Therefore, to the extent that two branches
of spoliation law apply to ES! vs. tanglble
evidence after Dac.1,2015, they derive
from different sources of authority and in
several Circuits have different require-
ments.

inference instruction if intent to deprive
the adverse party of the lost evidence is
established,

Tollowing is a discussion of the prin-
cipal aspects of the Rule 37(e).

INTRODUCTORY CLAUSE
ELECTRONIC V5. TANGIBLE
EVIDENCE (“IF ELECTRONICALLY
STORED INFORMATION")

Raule 37(e) applies only to ESI. It does
not apply to tangible evidence, This
distinction is critical, To the extent the
rule changes the power of the court to
remedy spoliation (as it does in several
Circuits), different powers will apply
to spoliation of electronic and tangi-
ble evidence — unless or until those
Circuits change their spoliation law in
light of the rule, This has potentially
outcome-determinative impact.

‘There are some cases in which the loss
of tangible evidence is devastating. The
classic example is S#lvastri v Gen, Mosors
Corp., 271 E.3d 583 (4th Cir. 2001), in
which the plaintiff destroyed the product
at issue in a products liability action (2
car), pechaps negligently, and thereby
prevented the defendant from analyzing
and testing the product and defending the
claim, The Fourth Circuit concluded that,
regardless of the spoliating party’s intent,
decimation of the defendant’s inability
to defend the claim warranted dismissal:
“Weagree . . . that dismissal is severe
and constitutes the ultimate sanction for
spoliation, It is usually justified only in
circumstances of bad faith or other ‘like
action.’ ... Buteven when conduct is less
culpable, dismissal may be necessary if the
prejudice to the defendant is extraordi-
nary, denying it the ability to adequately
defend its case,” I4 at 593. Rule 37(e) has
no impact on this holding because only
tangible evidence is involved.

The Intentional But Incompetent
Spoliator. One interesting question is the

impact of Rule 37(e) on the intentional

destruction of evidence that is main-
tained in both electronic and tangible
form, but only the tangible evidence
is petmanently lost, The case of the
intentional but unsuccessful spoliator
is instructive. Ifa party intentionally
destroys electronic evidence but the

YOL 99 N0. 3

evidence is obtained from a third party,
then no sanctions or curative measures are
awardable under Rule 37(e) because no
evidence "is lost,” a prerequisite to judi-
cial action under the first sentence of the
Rule, There may be sanctions available
under other powers, such as Rule 37(b)

if the misconduct violated a discovery
order; Rule 26(g) if the spoliator served a
false discovery response in the course of its
attempted spoliation; 28 U.8.C. § 1927
if the misconduct unreasonably and vexa-
tiously multiplied the proceedings (as

by causing the issuance of a subpoena on

. the third party that would not otherwise

have been necessary); and the inherent
power of the court for the bad faith
litigation misconduct in the course of the
actempted spoliation. But these sanctions
would presumably not include the sanc-
tions listed in Rule 37(e)(2)0(A(C).

If the same patty were to set out to
destroy tangible evidence with the same
malign intent but the evidence were to
survive, the party’s unsuccessful spolia-
tion would be subject to sanction under
the inherent power of the court — and
perhaps other sanctions powers — with-
outany limitation imposed by Rule

(e). Just as attempted but unsuccess-
ful subornation of perjury evidences
consciousness of guilt or eulpability,
intentional but nnsuccessful spoliation
may evidence consciousness of guilt or
culpability and in appropriate circum-
stances may legitimately give rise to an
adverse inference instruction, dismissal,
or entry of a default judgment.

Consider now the intentional but
incompetent spoliator who sets out
to destroy all tangible and electronic
evidence, but the evidence is restored
or replaced, as by setvice of a subpoena
ona third party. No curative measures
or sanctions are available for spoliation
of the electronic evidence because no
ESI “is lost,” as required by the intro-
ductory language of Rule 37(e). For’
the attempted destruction of tangible
evidence, however, the Rule does not
preclude issuance of harsh sanctions
under the inherent power of the court
ot other sanctions powers, This can be

viewed as an incongruous result wher O 4 3

the tangible evidence is merely a print-
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out of the BESI. Thete is little redason,
however, to protect the malevolent
spoliator from sanctions that the court,
in its discrerion, deems appropriate in
the circumstances.

“SHOULD HAVE BEEN PRESERVED"
Rule 37(e) does not set forth a stan-

dard for preservation. It does not alter
edsting federal law concerning whether
eridence should have been preserved
orwhen the duty to preserve attached.
This is determined by the common law
tst: Was litigation pending or reason-
ably foreseeable?? In the words of the
Advisory Cornmittee Note, "Rule 37(¢)
isbased on thle} common-law duty; it
does not attemnpt to create a new duty
topreserve, The rule does not apply

when informarion is lost before a duty to
preserve attaches.” Nor does the rule tell
yowhen that duty arose.

Independent of the common-law
obligation, statutes, rules, internal
policies, or other standacds may impose
preservation obligations, Is disregard of
anindependent obligation to preserve
enogh to warrant a spoliation sanction?
The Advisory Committee Note says this
is o be determined on a case-hy-case basis
(“The fact that a party had an indepen-
dent obligation to preserve information
dos not necessarily mean that it had such
a duty with respect to the litigation, and
+ - .does not itself prove that its efforts to
prestrve were not reasonable with respect
to aparticular case,”),

There are multiple ways that disre-
gardof an independent obligation to
prestrve may be relevant to a spoliation
dedision under Rule 37(e).

First, disregard of the independent
obligation may give rise to an inference
of intentionality, if, for example, it can
be shown that the spoliating party was
aware of the obligation and customarily
honored it

Second, if & party fails to preserve
evidence in disregard of an independent
obligition and the adverse party harmed
by the loss of evidence is within the
classof persons protected by the stat-
ute, mle, or other standard imposing
that thligation, that fact may lead the
courtto conclude that litigation by the

injured person was reasonably foresceable
and spoliation sanctions are therefore
appropriate,?

“IS LOST”

Rule 37(e) curative measures or sanctions
are available only if EST that should have
been preserved “is lost.” The Advisory
Committee Note provides that: “Because
electronically stored information often
exists in multiple locarions, loss from one
saurce may be harmless when substitute
information can be found elsewhere.”
This states the unremarkable Pproposi-
tion that loss from one location causes

no prejudice if the ESI can be found
elsewhere (prejudice is a prerequisite for
cutative measures under subdivision )
(1)). But the more important point is
that information that is “found else-
where” is not “lost” at all — because this
precludes any curative measures or sanc-
tions under either subdivision (e)X1) or

. (eX(2). This accords both with common

sense and with prior law. Ses, e.g., Carlion
v. Fewins, No. 13-2643, 2015 U.S. App.
LEXIS 16149 (6th Cir. Sept. 11, 2015)
(no spoliation where only backups of
911 recordings were destroyed and other
copies remained), '

As noted below, the rulealsp
precludes any curative measures or
sanctions if the ESI can “be restored or
replaced through additionafdiscovery.”
Given the rule’s structure, ESI that can
be restored would appear to be “lost,”
even if only temporarily lost, Once
restored, it is no longer “lost.” But
“replaced” information remaing “lost,”
as replacement describes substitution,
not identity (Dictionary.com definition
of “Replace; 1. to. . . substitute for (a
person or thing); 2. to provide a substi-
tute or equivalent in the place of.").

“A PARTY”

Rule 37(e) applies only to ESI “lost
because a party failed to take reasonable
steps to preserve it.” Thus, the rule
applies only to parties. The rule does

not by its terms apply to spoliation

by a relevant nonparty — or sanctions

to be imposed on a party as a result of
spoliation by a third party. If the third
party is the agent or otherwise under  »

37

Effective Dec. 1, 2015, Federal Rule of
Clvil Procedure 37(e) provides:

{e) Failure to Preserve Electranically
Stored Information, If electronically
stored information that should have been
preserved in the anticipation or conduct of
litigation is lost because a party failed to
take reasonable steps to preserve it, and

it cannot be restored or replaced through
additional discovery, the court;

{1) upon finding prejudice to another
party from loss of the information,
may order measures no greater
than necessary to cure the
prejudice; or

2) only upon finding that the party
acted with the Intent to deprive
another party of the information’s
use in the litigation may:

(A) presume that the lost informa-
tion was unfavorable to the

party;
{(B) instruct the Jury that it may or

must presume the information
was unfavorable to the party; or

(C) dismiss the action or entera
default judgment,

SR A

AL

e U XTI (A ey

FAE R v

fes £2F

Ry
=

ST
=

Shat ek Rty T ST A G

= Mo Lo
T e T T e

— T,

544

I

—t




38

the control of the party, logic dictates
that the party is the actor within the
meaning of Rule 37(e) and the rule
therefore aurhorizes the imposition of
curative measures or sanctions, This is
consistent with prior spoliation case law,
under which a party's responsibility for
third-party spoliation is a function of the
party’s “control” over the spoliating third
party. “Control” is often, but not always,
determined by the breadth with which
the phrase “possession, custody and
control” in Rule 34 is construed.*

For example, the defendant in Gordon
Partners v. Blumenthal (In ys NTL, Inc. Sec.
Litig.), 244 ER.D. 179 (S.D.N.Y. 2007),
did not have physical custody of the ESI
that was lost, but it was subjected to an
adverse inference because that informa-
tion had been in its control years earlier,
It then entered bankruptcy and relin-
quished control over the ESI to a new
entity formed in the bankruptcy process.
This new entity — which had contro! of
the documents but was not a defendant
— failed to preserve the ESL A securities
fraud class action had been commenced
. before N'TL, Inc., went into bankruptcy.

~ Two entities emerged — the liability for
the lawsuit was left with one of them
(NTL Europe, the defendant), but all
docurnents and ESI wenr to the other (New
NTL, a nonparty), together with the oper-
ating business, New NTL did a computer
upgrade which decimated a great deal of
electronically stored information, The NTL
Court found that defendant NTL Burope
had “control” over the doczments and ESI
for three independent reasons: (1) it would
be patently unfair to allow the post-bank-
mptcy structure that the defendants
were involved in armnging to frustrate
discovery; (2) a demerger agreement
between the entities entitled defendant
NTL Europe to access the documents
and ESI, and (3) the duty to preserve was
triggered prior to the separation of old
NTL into the two new entities, In this
setting, if defendant NTL Europe failed to
preserve access to the documents under the
demerger agreement, that would by defi-
nition constitute an inadequate litigation
hold on the part of the defendant.

Ifa party has the contractual right to
maintain or obtain responsive evidence

from a third party, the party has control
over the documents sufficiently to
warmant sanctions for failure to preserve
it. Sanctions have issued, for example, for
a patty’s failure to make paymentstoa
third party storing its ESI, resulting in
its deletion,®

A party's personal or family relarion-
ship with the third party having custody
over the ESI may give the party sufficient
control over the information to trigger a
duty to preserve it, A wife and her co-
defendant business colleagues, for exam-
ple, have been sanctioned for the failure
to preserve BESI on a hard drive that was
destroyed by the wife's husband because
they did not rake affirmative steps to
preserve the data and because the court
found it incredible that the husband
acted unilaterally in destroying data
relevant to his wife’s pending case.¢

“REASONABLE STEPS”

Curative measures or sanctions can be
imposed under Rule 37(e)(1) or (2) only
if a party “failed to take reasonable steps
to presesve” the BSI that is lost, This

is an objective test. Subjective states of
mind such a5 good faith or intentionality
(prevailing tests for adverse inference
instructions under preexisting law) are
not relevant as to this threshold deter-
mination,” Subdivision (€)(2) applies a
subjective test — intentionality — as

a prerequisite to imposing any of four
specific sanctions (presuming the lost
information was unfavorable to the spoli-
ator; issuing an adverse inference instruc-
tion; or entering a default judgment or
dismissal), but the subjective state of
mind identified in subdivision (e)(2) is
not reached unless, in the first instance,
the party failed to satisfy the objec-

tive test of taking reasonable steps o
preserve. There is no need to inquire into
state of mind in conducting the objective
test of determining whether “reasonable
steps to preserve” were taken,

The Advisory Committee Note
stresses that “perfection in preserving
relevant electronically stored information
is often impossible” and that the rule
“does not call for perfection.” The line
between “reasonable steps” and “perfec-
tion” is a fact-based determination, See,
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6.8, Rewndez v. Smirh’s Food & Drug Crrs.,
Ine.,, No. 2:15-cv-00061-JAD-PAT,

2015 US. Dist. LEXIS 34037, *18-*19
(D. Nev. Mar, 16, 2015) (adverse infer-
ence instruction for destruction of video
evidence in slip-and-fall case; “I,.. .
categorically reject [Defendant] Smith’s
arguments in its written opposition that
spoliation sanctions are not required
because this is not a perfect world and
employees do not always follow poli-
cies, A failure to follow internal poli-

cies and procedures does not, in and of
itself, amount to spoliation of evidence,
However, . . . Smith’s was on notice rhat
Plaintiff had retained counsel to pursue a
claim for damnages resulting from personal
injuries she sustained in the store . . .

ten days after the accident. . . . Smirh's
arguments that this is not a perfect world
and employees do not always follow policy
represent a cavalier distegard of its legal
preservation duties,™).

The Advisory Commirtee urges courts
to “be sensitive to the parey’s sophis-
tication with respect to litigation in
evaluating preservations efforts. , . . " A
higher degree of awareness of preserva-
tion obligations is reasonably expected of
sophisticated parties,

Because the rule requires only
“reasonable steps to preserve,” cura-
tive measures or sanctions may not be
warranted, the Advisory Committee
Note observes, if the ESI “is not in
the party’s control” or is “destroyed by
events outside the party's control” (a.g., a
flood), "The Note cautions, however, that
the court may “need to assess the exrent
to which a party knew of and protected
against” the risk of loss of the evidence,

As is always the case, what is “reason-
able” is a fact-specific determination. The
Advisory Comnmittee Note emphasizes
that “proportionality” should be consid-
ered in evaluating the reasonableness of
preservation efforts, and that the “court
should be sensitive to party resources. ., . .”

“CANNOT BE RESTORED OR
REPLACED”

No curative measures or sanctions may
issue under Rule 37(e) if the ESI can be h
“restored or replaced through additional 5 4 5
discovery." :
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"o the possibility of the court's ordering
p;oduction of otherwise inaccessible
(eg., backup) data.

“Replaced” suggests an alternative

" that produces equivalent information

(Dictionary.com: “1. to . ., substitute

for (2 person or thing); 2. to providea
gubstiture or equivalent in the place of”),
Preexisting case law recognizes that the
existence of alternate equivalent evidence
mey overcome any prejudice or need
forsanceions. Seg, a.g., Vistan Corp. v,

FPadei USA, Inc., 547 E App'x 986 (Fed,
Cir. 2013 (destruction of one of many
identical, allegedly infringing machines
dfter adverse party examined it caused no
prejudice and did not constirute action-
able spoliation).

The Advisory Committee “empha-
sizefs] that efforts to restore or replace lost
information through discovery should be
proportional o the apparent importance
ofthe lost information. . .. [Sjubstan-
ti measures should not be employed
torestore or replace information that is
maginally relevant or duplicative.” This
ispart and parcel of the propottionality
emphasis of the 2015 discovery rules
amendments, which added the concept of
proportionality to the scope of discover-
ability in Rule 26(b)(1).

SUEDIVISION (e)(1)

PREJUDICE ,
Before any curative measures may be
ordered under subdivision (e)(1), the
cout must find “prejudice to another
puty from loss of the {electronically
stored] information.” Prejudice has
always been a factor in assessing whether
spoliation sanctions are appropriate. Se,
e.p, McLeod v. Wal-Mart Swores, Inc., 515
F. App'x 806, 808 (11¢h Cir. 2013) (“In
determining whether spoliation sanc-
tions are warranted, courts consider five
Factors: (1) whether the party seeking
Sanctions was prejudiced as a result of the
destruction of evidence; (2) whether the
Prejudice could be cured; (3) the practical
importance of the evidence; (4) whether
thespoliating party acted in good or bad

faith; and (5) the potential for abuse if
the evidence is not excluded.”) (internal
quotation marks and brackets deleted);
McCanley v. Bd, of Comms’ss for Bernalillo
Chy., 603 E App'x 730 (10th Cir. 2015)
(no abuse of discretion in denying spoli-
ation sanction absent demonstration of
sufficient prejudice).

BURDEN OF PROOF ON THE ISSUE
OF PREJUDICE

'The degree of prejudice is a function in
part of the importance of the lost infor-
mation in the litigation, Determining
the importance of the information may
be difficult given that the information

is by definition unavailable. Therefore,
whether the burden of proof is placed

on the proponent ox opponent of
sanctions is an important, potentially
dispositive issue — and one that Rule
37(e) does not address, “The rule does
not place a burden of proving or disprov-
ing prejudice on one pasty or the other,"
leaving “judges with discretion to
determine how best to assess prejudice
in particular cases” (Advisory Committee
Note to Rule 37(e))). _

The questions of burden of proof and
how to determine whether the loss of
evidence was prejudicial are not new.
‘The courts have developed a number of
apptoaches that assist in determining
prejudice — including:

¢ the more intentional the destruc-
tion of the evidence, the more reli-
able the inference that the evidence
would have been harmful to the
spoliator’s position;

* destruction of evidence during the
pendency of litigation may alone
suffice to support the inference that
the evidence was destroyed because
it was harmful; and

* the more central to the case the
spoliated evidence is (e.g., the prod-
uct at issue in a products liability
action) — the more prejudicial its
loss is often deemed to be.®

“MEASURES NO GREATER THAN
NECESSARY TO CURE THE
PREJUDICE"

Subdivision (e)(1) provides that, upon
finding prejudice, the court “may order

39

§4 The Advisory

Committee
“emphasize[s] that
efforts to restore
orreplace lost
information through
discovery should be
proportional to the

apparent importance

of the lost information.

measures N0 greater than necessary to
cure the prejudice.” This is akin to the
least-severe-sanction requirement of
Rule 11{c)(4).

Thete is one clear limitation on
curative measures under subdivision
(e)(1). They cannot include the four
severe sanctions imposable only on a
finding of intent under subdivision (e)
(2) — namely, presuming that the lost
information was uafavorable to the
non-preserving party; issuing a manda-
toty or permissive adverse inference
instruction; or dismissing the action or
entering a default judgment,

That, however, does not mean that
serious sanctions may not be imposed as
cutative measures under subdivision (e)
(1), including, for example:

* directing that designated facts be

taken as established for purposes o
the action; .
* prohibiting the nonpreserving
party from supporting or opposing
designated claims or defenses;
¢ barring the nonpteserving party
from introducing designated
mattets in evidence;

* striking pleadings; »
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¢ allowing the introduction of
evidence concerning the failure
to preserve (s, e.g., Decker v. GE
Healthears Inc., 770 B.3d 378 (6th
Cir. 2014) (declining to impose
punitive sanctions or issue adverse
inference instruction but permit-
ting testimony from sanctions
hearing to be introduced at trial);
Dalcour v, City of Lakewood, 492 F,
App'x 924 (10th Cir. 2012) (allow-
ing witnesses to be questioned
about missing evidence));
¢ allowing argument on the failure to
preserve;
¢ giving jury instructions other than
adverse inference instructions “to
assist {the jury] in its evaluation of"
testimony or acgument concerning
the failure to preserve (Advisory
Comumittee Note to Rule 37(e)).
Most of these are identified in the
Advisory Committee Note to Rule 37(e),
which also cautions that “[clare must
be taken . . . to ensure that curative
measures under subdivision (e)(1) do
not have the effect of measures that are
permitted under subdivision (e)(2).”

SUBDIVISION (e)(2)

INTENT TO DEPRIVE ANOTHER
PARTY OF THE INFORMATION'S
USE

Four of the most severe sanctions —
presuming that the lost information was
unfavorable to the nonpreserving party;
issuing a mandatory or permissive adverse
inference instruction; dismissal of the
action; or entering a default judgment —
can be imposed only “upon a finding that
the party acted with the intent to deprive
another party of the information’s use in
the litigation” (Rule 37(e)(2)).

Subdivision (e)(2) therefore changes
the law in several Circuits that allowed
the issuance of adverse inference instruc-
tions arising from the loss of ESI due
tonegligence (the First, Second, Sixth,
Ninth and sometimes the D.C. Circuit
—Jeg note 1).

The law is changed in these Circuits
only insofar as the failure to preserve ESI
is concerned — Rule 37(e) has no effect
onthese Circuits’ spoliation law as it
pertains to tangible evidence.

JUDGE OR JURY ISSUE
A fundamental question under subdivi-
sion (€)(2) is whether the determination
of intent is a question for the judge or
jury. The Advisory Committee Note is
opaque on this issue. It ohserves that
intent will be 2 question for the court
ona pretrial motion, at a bench trial,
or when deciding whether to give an
adverse inference instruction, but then
adds: “If & court were to conclude that the
intent finding should be mads by a jury, the
court’s instruction should make clear
that the jury may infer from the loss of
the information thar it was unfavorable
to the party that lost it only if the jury
finds that the party acted with the intent
to deprive another party of the informa-
tion’s use in the litigation,” Nowhere
does the Advisory Committee indicate
why ot when the issue is appropriately
left to the jury. :
The issue of intent in Rule 37(e)(2)
would appear to be a jury issue under
Federal Rule of Evidence 104(b) if the
court makes the preliminary determina-
tion under Rule 104(a) that a reasonable
jury could find by a preponderance of
the evidence that the'nonpreserving
pearty acted with the intent to deprive its
adversary of the use of the evidence. Rule
104 provides:

a. In General. The court must decide
any preliminary question about
whether . ., evidence is admissible.
In so deciding, the court is not
bound by evidence rules, except
those on privilege.

b. Relevance That Depends im a Fact,
When the relevance of evidence
depends on whether a fact exists,
proof must be introduced sufficient
to support 2 finding that the fact
does exist. The court may admit the
proposed evidence on the condition
that the proof be introduced later.

A party's destruction of evidence is
relevant if the party’s intent is to deprive
its opponent of access to the evidence
— in criminal parlance, it is evidence
of consciousness of guilt, That is the
premise of the law of spoliation and the
reason adverse inference instructions are
given. This is explicitly acknowledged in
the Advisory Committee Note to Rule
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37(eX2) (“Adverse-inference instructions
were developed on the premise that s
party’s intentional loss or destruction of
evidence to prevent its use in litigation
gives rise to a reasonable inference thar
the evidence was unfavorable to the party
responsible for loss or destruction of the
evidence.”).

Therefore, the question whether
evidence was destroyed with the intent
of rendering it unavailable to an adverse
party is a question of conditional rele-
vance for the jury under Rule 104(b),
There is caselaw applying Rule 104 in
the context of spoliation evidence, leav-
ing to the jury the question whether the
spoliating act occurred. Se, e.g,, United
States v, Maddox, 944 ¥.2d 1223, 1230
(6th Cir. 1991) (“Rule 104(b) addresses
the question of ‘conditional relevancy.’
By its terms, the rule involves a situa-
tion in which ‘the relevancy of evidence
depends upon the fulfillment of a condi-
tion of fact . ... Fed. R. Bvid. 104(b).
We have previously held that spoliation
evidence, including evidence that the
defendant threatened a witness, is gener-
ally admissible because it is probative of
consciousness of guilt”; holding it was
appropriate to allow the jury to hear the
spoliation-related testimony); Paice LLC
v Hyundai Motor Co., No. MJG-12-499,
2015 US. Dist. LEXIS 108477 (D.

Md. Aug. 18, 2015) (court held hearing
under Rule 104 to ascertain whether, as a
preliminary matter, che plaintiff offered
sufficient evidence of spoliation to pres-
ent the issue to the jury).

INTENT VS. BAD FAITH

Subdivision (e)(2) requires a showing
of “intent to deprive another party of
the information’s use,” not a showing
that the party acted in “bad faith.” It

s difficult to conceive of a situation in

which a party could in good faith take an
intentional act to deprive another party
of relevant evidence, but the distinction
between intentionality and bad faith

is one that the case law draws, There is

a practical benefit to this: Once intent

is proven, no further showing of state

of mind is necessary, Se, e, &, Moreno v,

Taos Cry. Bd. of Comm'ys, 587 R App 947

442,444 (10th Cir, 2014) (“to warrant
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an adverse inference instruction, a party
must submit evidence of intentional
descruction or bad faith”); Turner o

United States, 736 F.3d 274, 282 (4th Cir,
2013) ("Although the conduct must be
intentional, the party secking sanctions
need not prove bad faith,”).

SEVERE SANCTIONS LISTED ARE
DISCRETIONARY

Subdivision (e}(2) provides that, upon
the showing of intent, the court “may”
-- 00t must — impose any of the four
severe sancrions listed, specifically:
presuming that the lost information

was unfavorable to the nonpreserving
party; issning a mandatory or permissive
adverse inference instruction; or dismiss-
ing the action or entering a default
judgment. Use of the word “may” is
permissive, not mandatory, vesting
discretion in the court as to whether any
of these sanctions is appropriate in the
circurnstances. See Advisory Committee
Note to Rule 37(e)X2) (“The remedy
should fit the wrong, and the severe
measures authorized by this subdivision
should not be used when the informa-
tion lost was relatively unimportant or
lesser measures such as those specified in
subdivision (e)(1) [sir — no measures are
specified i subdivision (e)(1)] would be
sufficient to redress the loss.”).

NO PREJUDICE REQUIREMENT
Although the sanctions listed in subdivi-
sion (e)(2) are severe — indeed, poten-
tially outcome-determinative — there

is no requirement that the adverse party
actually be prejudiced by the spoliating
tonduct, as there is in subdivision (2)
(1). This is a change in the law. Under
preexisting law, spoliation sanctions —
especially the four most severe sanctions
listed in subdivision (e)(2) — could

issue only on a showing of prejudice.

Se, 6., Rives v LaHood, 2015 1J.8.

App. LEXIS 4838 (11th Cir. Mar, 25,
2015 ("A party moving for spoliation}
snctions must establish, among other
things, that the destroyed evidence was
relevant to a claim or defense such that
the destruction of that evidence resulted
inprejudice”) (internal quotation marks
and brackets deleted); McCanley 4. Board

of Comm'rs for Bernalillo Cnzy, 2015 U.S,
App. LEXIS 3361 (10th Cit, Mar, 2,
2015) (no abuse of discretion in denying
spoliation sanction absent demonstration
of sufficient prejudice); Gutman v. Klein,
2013 U.S. App. LEXIS 5438 (2d Cir.
Mar, 20, 2013) (“A sanction for spolia-
tion of evidence ‘should be designed to;
(1) deter parties from engaging in spoli-
ation; (2) place the risk of an erroneous
judgment on the party who wrongfully
ceeated the risk; and (3) restore the
prejudiced party to the same position he
would have been inabsent the wrongful
destruction of evidence by the opposing
party."); Hallmark Cards, Inc. v. Murley,
703 E3d 456, 461 (8th Cir. 2013) (“a
district court must issue explicit findings
of bad faith and prejudice prior to deliv-
ering an adverse inference instruction.”)
The absence of a prejudice require-
ment may at first seem somewhat
counterintuitive since both of these are
requirements for the presumably less
severe sanctions of subdivision (e)(1).
But it is consonant with the case law
enforcing the inherent power of the court
to sanction abusive litigation practices
undertaken in bad faith, which is the
power pussuant to which spoliation
was historically sanctioned. The fact
that the abusive litigation conduct did
not succeed in disrupting the litigation
does not preclude the imposition of an
inherent power appropriate sanction if
the conduct was intended to do so, Se,
¢.8., Enmon v Prospect Capital Corp., 675
£3d 138, 145 (2d Cir. 2012) (“We read
Chambers [v. NASCO, Inc., 501U 8. 32
(1991)] to mean that sanctions may be
warranted even where bad-faith conduct
does not disrupt the litigation before the

sanctioning court. This accords with our

sanctions jurisprudence, which counsels
district courts to focus on the purpose
rather than the effect of the sanctioned
attorney’s activities.”), The court is
vested with broad discretion to fashion
an appropriate inherent power sanction
to redress litigation sbuse, In all events,
the absence of prejudice is clearly an
important factor in the court’s determi-
nation whether any sanction is appropti-
ate and, if so, which one,

Dida dutyto preserve exist at the time the
ESlwas lost?

* Priorto the commencement of
suit, thisls determined under the
preexisting common-law test: Was
litigation reasonably foresecable?

Were reasonable steps taken to preserve the

lost ES1?
* This isan objective test.

Did a party failto take thosa steps?
e The rule applies only to "a party”

Can the lost information be (a) restored or
(b} replaced? Ifthe lost information cannot
be restored or replaced:

* Did itsloss prejudice anather party
(subdivision (e)(1))?

e What measures are the minimum
necessary to cure the prejudice
{subdivision (e)(1))?

1. Thisis akin to the least-severg-
sanction requirement codiffed in
Rule 11{c)(4).

2. None of the four sanctions set
forth in subdivision (e)(2) (presum-
ing thatthe lostinformation was
unfavorable to the non-presenving
party; issuing amandatory or
permissive adverse inference
instruction; or dismissing the
action or entering a default judg-
ment) may be imposed.

3. Normayany sanction having
the effect of a subdivision (e)(2)
sanction be imposed.

* Did the party that lost the ESI act with
the intent to spoliate (subdivision
(el2))?

1. If intentis established, no
prejudice need be shown for a
sanction to be imposed, including
the four severe sanctions listed in
subdivision {e)(2),
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LEAST SEVERE SANCTION NOT
REQUIRED

Unlike subdivision (e)(1), there is no
tequirement in suhdivision (e)(2) that
the court impose the least severe sanc-
tion, That does not mean that the court
will or should impose a sanction more
severe than necessary. Were it to do

50, the sanction would by definition

be unfair and unlikely to be sustained
on appeal, The Advisory Committee
Note to Rule 37(e}(2) counsels that “the
remedy should fit the wrong,” and this
is precisely what was required under

preexisting inherent power sanctions case
law. Sez, e.g., Micron Tech., Inc, v. Rambus
Inc,, 645 F.3d 1311 (Fed. Cir, 2011)

(in imposing a sanction for spoliation,
the court “must select the least onerous
sanction corresponding to the willfulness
of the destructive act and the preju-

dice suffered by the victim."); Jackson

v Murphy, 468 E. App'x 616, 619 (7th
Cir. 2012) (“The severity of a sanction
should be proportional to the gravity of
the offense.”); Ross u Am. Red Cross, 2014
U.S. App. LEXIS 1827 (6th Cir. Jan.

27, 2014) (“Because failures to produce
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relevant evidence fall along a contin-
uum of fault — ranging from innocence
through the degrees of negligence to
intentionality, the severiry of a sanction
may, depending on the circumstances

of the case, correspond to the party's
fanlt” (internal quotations and citations
omitted)); Yoder & Frey Auctioneers, Inc.

o BquipmensFacts, LLC, 774 F.3d 1065
(6th Cir, 2014) ("The severity of sanction
issued is determined on a case-by-case
basis, depending in part on the spoliat-
ing party's level of culpability."),

USes, ag., United Stater o, Laurens, 607 B.3d 895,
902-903 (1st Cir. 2010) (negligence may
suffice ta support adverse inference instruction,
although “ordinacily” ic daes not); Residensial
Funding Corp, v. DeGeorgs Fin. Corp., 306 £.3d 99
(2d Cir. 2002) (negligence may suffice to support
adverse inference instmction (chis Is the leading
case for chis view)); Astomated Solutions Corp,
v Paragon Data Sys., 756 F3d 504 (6¢h Cir,
2014) (negligence may suffice to support adverse
inference instruction); Glover o BIC Corp, 6
E3d 1318, 1329 (9th Cir. 1993) (“a finding of
‘bad faith’ is not & prerequisice to” an sdverse
inference instruccion); Grosdidier v Broad, Bd,
of Govermors, 709 ¥.3d 19 (D.C. Cir. 2013) (bad
faith nor required where spoliator destroys docu-
ments it is required by regulacion to maintain,
and injured party is within the class of persons
protected by the regulation) (Title VII context),

! Set, 0., Allstate Ins. Co. v. Hamilton Beach/Proctor
Silex, Inc., 473 B3d 450, 457 (2d Cir. 2007)
(“Spoliacion is the destruction or significanc
dleeration of evideace, or failure to preserve
property for anocher's use s evidence in pending
or reasonably foreseeable lirigarion.™),

} Set Grosdidier, 709 F.3d at 28 (Title V11 employ-
ment action; negligent destruction of notes
despire EEOC regulation requiring preservation
for one year: “As a Title VII litigane, {Plain-
tiff] is wichin the class protected by the EEQC
regulation, and the destroyed notes are likely to
have had information regarding her responses
and those of the other applicants during the
interview as well as che types of quesrions asked
of her and other applicants, all of which could be
relevant co her concention that the [Defendant]
is hiding the real reason for its seleccion deci-
sion, [Plaintiff} is therefore entitled co an adverse
inference. . .. "),

! Ses, 6.8, United States 4 Stein, 488 B Supp, 2d
350 (5.D.IN.Y. 2007) (Party A serves a dociument
demand on Parry B, Party B has the uncondi-
tional right, by contract, to obrain responsive

documents held by Parey C. Held, the docu-
rments in the possession of Party C ace in Party
B's “possession, custody or conerol” within the
meaning of Fed, R. Civ, P. 34),

3 Ses Cyntegra, Inc. v, Idwxx Labs,, Ine, No. CV
06-4170 PSG (CT'x), 2007 1.8, Dist. LEXIS
97417, st *14-#15 (C.D. Cal. Sept. 21, 2007)
(*courts have extended the affirmative duty
to preserve evidence to instances when that
evidence is not direcely wichin che party's
custody or control so long as the party has access
to, or indirect control aver, such eﬁvid.eucc").

EN

Sez, e.g., World Conrier v. Barone, No. C 06-3072
TEH, 2007 U.S. Dist. LEXIS 31714 (N.D.

Cal. Apr. 16, 2007) (defendang'wife-and two
co-defendanes downloaded plaintiffs data-

bases prior to leaving plaintiffs employ; wife's
hushand destroyed che haed drive that contained
relevanc evidence; court rejected all defendancs’
argument that they could not be sanctioned
because the spoliator was a nonparty on three
grounds: (1) “ic overlooks a party’s affirmative
dury to preserve relevant evidence both prior to
and during trial;"” (2) “courts have exrended the
afficmaive duty to preserve evidence to instances
when chat evidence is noe directly within the
party’s custady or control so long s the party has
access to or indirect control over such evidence;”
and (3) “it is difficult to imagine a scenario in
which a husband would secrecly create a copy of,
and subsequently destroy, ¢ hard drive relating
to his spouse’s pending legal matters and profes-
sional career without any knowledge, suppore

or invalvement of his wife.” Adverse inference
instruction and monetary sanctions imposed. )

-

Under preexisting case law, most Circuits thae
rejected the negligence standard of Reridential
Funding applied a bad faith test. Se, e.g., Bull

v. United Parcel Serv., Inc., 665 £.3d 68, 79 (3d
Cir. 2012)("a finding of bed faith is pivatal toa
spoliation determinacion™); Condrey v, SunTrust
Bank of Ga., 431 E.3d 191, 203 (5¢h Cir. 2005)
(“The Fifth Circuit permits an adverse inferance

agains the destroyer of evidence only upon &
showing of 'bad faith,"), quoted with approval
in Clayton v. Columbia Cas. Go., 547 B. App'x 645
(5th Cir, 2013); Faas 0. Sears, Roshuck & Co.,532
F3d 633, 644 (7th Cir. 2008) (“In order to draw
an inference that the [descroyed documents?
contaitied information adverse to {defendant],
we must find chat {defendant] intenrionally
destroyed the documents in had faich."); Hall-
mark Cards, Inc. v. Murley, 703 B3d 456, 461
{8th Cir. 2013) (“[A] discrict court must jssue
explicit findings of bad faich and prejudice prior
ta delivering an adverse inference iosceuction.™);
Rutldge . NCL (Babamas), Lid,, 464 F, App'x
825 (11th Cir, 2012) (unpublished) (“{Aln
adverse inference is dtawn from & party's failure
to preserve evidence only when the shsence of
that evidence is predicated on had faich.™) (quet-
ing Bashir v Amtrak, 110 F.3d 929, 931 (11th
Cix. 1997)); Sitver . Conntrywide Home Loans, Ing,,
.483 B App'x 568,572 (11ch Cir. 2012).

@

See generally GREGORY P. JosEPH, SANCTIONS:
THE FEDERAL LAW OF LITIGATION ABUSE
§ 52(A) (5th ed. 2013),

"]

Id at § lé(Q(l).




Questions to think about in advence of Hickman v, Taylor

1. How did this intex]ocutory order oo a discovary matter get 1o the Unjted States
Supreme Court? '

2. Why would the defendant tug 'owr.xm 2nd attorney Fartenbaugh lidgate the
discavery issue all the way 1o the Supreme Cowrt? Thinking about this may help clansy
-what is at stake with work: produst doctrine,

3. Why ware Fotenbangh's interviaws nat protected by the attomey client privilege?
In thisregerd, a fequently invoked test for the atiorney cliant privilege Inoks like this:

(1) the rlation of attomey and, client existed at the time the
commumeation was made, (2) the communication was made in
confidence, (3) the communication relates to 8 matter abput which the
attorney i3 being professionally consulted, (4) the commmnication was
meda in the course of giving or saeking legal advics fora Proper purposs
although Litigation need not be comtemplated and (5) the client has not
waivad the privilege,
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HICKMAN

Vv,
TAYLORetal.

Argued Nov. 13, 19486,
Decided Jan. 13, 1947,
Mr. Justice MURPHY delivered the opinian of the Court.

This case presents an important problem under the Federal Rules of Civil Procedure, 28
U.S.C.A. following section 723, as to the extentio which a party may inquire into oral and wriiten
statements of witnesses, or other information, secured by an adverse party's counsel in the
course of preparation for possible litigation after & claim has arisen. Examination Into & person's
files and records, including those rasulting from the professional activities of an attorney, must be
judged with care. ltis not without reason that variaus safeguards have been established to
preclude unwarranted excurslons into the privacy of a man's work. At the same lime, public palicy
supparts reasonahle and necessary inquirles. Praperly to balance these competing interests Is a
delicate and difficult task.

On February 7, 1943, the tug 1. M. Taylor' sank while angaged in helping to tow g car float of
the Baltimore & Ohic Rallroad across the Delaware Rivar at Philadelphia. The accident was
apparently unusual in nature, the cause of it still being unknown. Five of the nins crew members
weare drowned, Three days later the tug owners and the underwriters employed a law firm, of which
responden Fortenbaugh is a member, to defend them agalnst potential suits by representatives of
the deceased crew members and to sue the railroad for damages to the tug, -

A public hearing was held on March 4, 1943, before the United States Steamboat
inspectors, at which the four survivors wers examined. This testimony was recorded and made
avallable to all interested parties. Shortly thereatfter, Fortenbaugh privately Interviewed the
survivors and took statements from them with an aye toward the anticipated fitigation; the
survivors signed these statements on March 29, Fortanbaugh also Interviewed other persons
believed to have soms information relating to the accldent and In some cases he made
memoranda of what they told him. Atthe time when Fortenbaugh secured the statements of the
survivors, representatives of two of the deceased crew members had been in communication
with him. Ultimately claims were presented by representatives of all five of the deceased; four of
the claims, howsver, were settled without fitigation. The fitth claimant, petitioner herein, braught

suit in & fedaral court under the Jones Act on November 26, 1943, naming as defendants the two
tug owners, individually and as partners, and the rallroad.

One year later, petitioner filed 39 Interrogatories directed to the tug owners. The 38th
intarrogatory read: ‘State whether any statements of the membars of the crews of the Tugs "J. M.
Taylor’' and 'Philadelphia’ or of any other vessel wers taken in connectian with the towing of the
car fioat and the sinking of the Tug 'John M. Taylor’,

Attach hereto exact copies of all such statements if in writing, and if oral, set forth in detail
the exact provisions of any such oral statements or reporis.’

Supplemental interragateries asked whether any oral ar written statements, records, reports
or other mermnaranda had been mada concarning any matter relativs to the towing operation, the
sinking ofthe tug, the salvaging and repair of the tug, and the death of the deceased. lf the
answer was in the affirmative, the tug owners were then requested to set forth the nature of all
such records, raports, statements or sther memoranda.

The tug owners, through Fortenbaugh, answered all of the interrogatories except No. 38
and the supplemental ones just described. While admitting that statementts of the survivors had
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been taken, they declined to summarize or set forth the contents. They did so on the ground that
such requests called 'for privileged matter obtained in preparation for litigation’ and constituted
‘an attempt to obtain Indirectly counsal's private files.’ It was claimed that answering thase
requests 'would involve practically turning over not only the complete files, but also the telephone
records and, aimost, the thoughts of counsel.’

In connection with the hearing on these objections, Fortenbaugh mads a written statement
and gave an Informal oral deposition explaining the circumstances under which he had taken the
statements. But he was not expressly asked In the deposition to praduce the statements. The
District Court fof the Eastérn District of Pennsylvanla, sitting en bane, held that the requested
matters were not privileged. 4 F.R.D, 479. The courtthen decreed that the tug owners and
Fortenbaugh, as counsel and agent for the tug owners forthwith 'Answer Plaintiff's 38th
interrogatory and supplemental interrogataries; praduce all written statements of witnesses
obtained by Mr, Fortenbaugh, as counss! and agent for Defendants; state in substance any fact
conceming this case which Defendants learnad through oral statements made by witnesses to
Mr. Fortenbaugh whather or not Included in his privats memoranda and produce Mr.
Fortenbaugh's memoranda containing statements of fact by witnesses or to submit these
memaoranda fo the Court for determination of those portions which should be revealed to Plaingf.
Upan their refusal, the court adjudged them in contempt end ordered thern imprisonad until they
complied.

The Third Gircuit Court of Appeals, also sitting en bang, reversed the judgment of the
District Court, 153 F.2d 212 . It held that the information here sought was part of the ‘work product
of the lawyer' and hence privileged from discovery under the Federal Rules of Givil Procedure.
The Importance of the problem, which has engendered a great divergence of views among
district courts, ! led us to grant certiorari, 328 U.S, 876 , 86 8.Ct. 1337 .

The pre-trial deposition-discovery mechanism establishad by Rules 26 to 37 is one ofthe
most significant innovations of the Federal Rules of Civil Procedure. Under the prior federal
practice, the pre-trial functions of notice-giving issus-farmulation and fact-revelation were
performed primarily and inadequately by the pleadings, 2 Inguiry into the Issues and the facts
before trial was narrowly confined and was often cumbersome in method. 2 The new rules,
however, restrictthe pleadings to the task of general notice-giving and invest the deposition-
discovery process witha vital role in the preparation for tral, The various instruments of
discovery now serve (1) asa devics, along with the pre-trial hearing under Rule 16, to narrow
and clarify the basic issues betwasn the parties, and (2) as a devics for ascertaining the facts,
or information as to the existence or whereabouts of facts, relative ta those issues. Thus civil
trials in the federal couns no longer need be carried on In the dark. The way is now clear,
consistent with recognized privilages, for the parties to obtain the fullest possible knowledge of
the Issues and facts bafore trial, 4

ik

In urging that he has a right to inqulire into the materials secured and prepared by
Fortenbaugh, petitioner emphasizes that the deposition-discovery portions of the Federal Rules
of Civil Procedure are designed to enable the parties to discover the true facts and to compe!
thelr disclosure wherever they may be found. itis sald that inquiry may be made under these
rules, epitomized by Rule 26, asto any relevant mattsr which is not privileged; and since the
discovery provisions are o be applied as broadly and liberally as possible, the privilege
limitation must be restricted to its narrowest bounds. On the pramise that the attornay-client
privilege Is the one involved in this case, petitioner argues that It must be strictly confiried to
confidential communications mada by a client to his aitorney. And since the materials here in
issue were secured by Fortenbaugh from third persons rather than from his clients, the tug

owners, the conclusion Is reached that these materials are proper subjects for discavery under
Rule 286.

As additional support for this rasult, petitioner claims that to prehibit discovery under these
clrcurnstances would dive a corporate defendant a remendous advantaqe in a suit by an
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individual plaintiff, Thus in a sult by an injured employee agalnst a railroad or In a suit by an
Insured person against an Insurance company tha corporate defendant could pull & dark veil of
secracy over all the petinent facts it can collect after the claim arises merely on the assertion that
such facls were gathered by its large staff of attorneys and claim agants. Atthe same time, the

individual plaintiff, wha often has direct knowledge of the matter in issue and has o counsel until .

same time after his claim arlses could be compelled to disclose all the Intimate details of his
case, By endowing with immunity from disclosure ajl that & lawyer discovers in the course of his
dutles, Itis said, the rights of individual litigants in such cases are drained of vitality and the
lawsuit becomes more of a battle of deception than a search for truth.

But framing tha problem in terms of assisting Individual plaintiffs in thelr suits against
corporate defendants is unsatisfactory. Discovery concededly may work to the disadvantage as
wall as to the advantage of individual plaintifis, Discovery, In other wards, is nota one-way
proposition. itls avallable in all types of cases at the behest of any party, Individual or corparate,
plaintiff or defendant. The problem thus far transcends the situation confronting this petitioner.
And we must view that problsm in light of the limitless situations where the particular kind of
discovery sought by petitioner might be used.

We agres, of course, that the dsposition-dlseovsry rules are to be accorded a broad and
liberal treatment. No longer can the time-honored Cry of 'fishing expedition’ serve to preciude a

party from inquiring into the faets underlying his opponent's case, & Mutual knowledge of all the
relevant facts gathered by both parties Is essential to proper litigation. To that end, either party
may compel the other to disgorge whatever facts he has in his possassion. The deposition-
discovery procedure simply advances the stage at which the disclosure can ba comnpelled from
the time of trial to the period preceding &, thus reducing the possibilty of surprise. But discovary,
like all matters of procedurs, has ultimate and necessary houndarles. As indicated by Rules
30(b) and (d) and 31(d), imitations Inevitably arise when it can be shown that the examination is
being conducted in bad aith or in such a manneras to annay, embarrass or oppress the person
subject to the inquiry. And as Rule 26(b) provides, further limitations come Into existence when
the inquiry touches upon the irelevant or encroaches upon the recognized domaing of privilege.

We also agree that the memoranda, statements and mental impressions in issue in this
case fall outside the scope of the altornsy-client privilege and hence are not protected from
discovery on that basis, Itis unnecessary here to delineate the content and seope of that privilege
as recognized in the fedsral courts. For present purposes, it suffices to note that the protective
cloak of this privilege does not extend to Information which an attorney secures from a witness
while acting for his client in anticipation of litigatlorr, Nor does this privilege concern the
memoranda, brisfs, communications and other witings prepared by counsel for his own use in
prosecuting his client's case; and it is equally unrelated to writings which reflect an attorney's
mental impressions, conclusions, opinions or legal theorigs.

But the impropriety of invoking that privilege does not pravids an answer to the problam
before us. Petitioner has mada mare than an ordinary request for relevant, nan-privileged facts in

the possession of his adversaries or thelr counsel. He has sought discovery as of right of oral and

written statements of witnesses whoss identity is well known and whosa availabllity to petitioner
appears unimpaired. He has sought production of these matters after making the mast searching
inqulries of his opponents as to the clroumstances surrounding the fatal accident, which inquiries
ware sworn to have been answered to the best of their information and belief. Interrogatories
were directed toward all the svents prior to, during and subsequent to the sinking of the tug. Full
and honest answers to such broad inquiries weuld necessarily bave included alf partinent
information gleaned by Fortenbaugh through his Interviews with the witnesses, Petitioner makes
no suggestion, and we cannot assume, that the tug owners or Fortenbaugh were incomplets or
dishonestin the framing of their answers. In addlion, petitioner was frea to examine the public
testimany of the witnesses taken before the Unitsd States Steamboat Inspectors. We are thus
dealing with an attempt to sacure the production of written statements and mental impressions
cantalned in the files and the mind of the altorney Fortenbaugh without any showing of necessity
or any indication or clalm that denlal of such production would unduly prejudics the preparation
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of petitioner's case or cause him any hardship or injustice. For aught that appears, the essence
of what petitioner seeks elther has been revealed to him already through the Intarrogataries or is
readily avallable to him direct from the witnessaes for the asking,

The District Court, after hearing objections to pstitioner's request, commanded Fortenbaugh
to produce all written statements of witnesses and to state In substance any facts learned thraugh
oral statements of witnesses to him, Fortenbaugh was to submit any memoranda he had made of
the oral stalements so that the court might determine what portions should be revealed to
patitioner. All of this was orderad without any showling by petitioner, or any requirement that he
make a proper showing, of the necessity for the production of any of this material or any
demonstration that denial of production would cause hardship or injustice, The court simply
ordered production on the theory that the facts sought were material and were not privileged as
constituling attorney-client communications,

-In our opinion, neither Rule 26 nor any oth r rule dealing with discavery contemplates
praduction under such circumstances. Thatls not becauss the subject matter is privileged or
irrelevant, as those concepls are used in these rules. ? Hers is simply an attemnpt, without
purported necessity or justification, to secure written staternents, private memoranda and
personal recollections prepared or formed by an adverse party's counsel In the course of his
legal duties. As such, it falls outside the arena of discovery and contravenes the public policy
underlying the orderly prosecution and defense of legal claims. Not even the most liberal of

discovery theories can justify unwarranted inquirles into the files and the mental impressions of
an attorney.

Historically, a lawyer s an officer of the court and is bound to work for the advancement of
justice while faithiully protecting the rightful interests of his clients. In performing his various
dutles, however, itis essential that a lawyer work with a certain dagree of privacy, frea from
unnecessary intrusion by opposing parties and their counssel. Proper preparation of a client's
case demands that he assemble Information, siftwhat he considers to be the relevant from the
irrelevant facts, prepare his legal theories and plan his strategy without undus and neediess
interference. That is the historical and the necessary way in which lawyers act within the
framework of our system of jurisprudence to promote justice and to protect their clients’ interests.
This wark is reflected, of course, In interviews, statemsnts, memaranda, correspondence, briefs,
mental impressions, personal beliefs, and countless other tangible and intangible ways—aptly
though roughly termed by the Cireuit Court of Appeals In this

case (183 F.2d 212, 223) as the ‘Work product of the lawyer.' Were such materials open to
opposing counsel on mere demand, much of what is now put down in writing would remain
unwritten. An attorney's thoughts, heretofore inviolate, would not be his own, Inefficiency,
unfairness and sharp practices would inevitably develop in the giving of legal advice and in the
preparation of cases for trial. The effect on the legal profession would be demoralizing, And the
interests of the clients and the cause of justice would bs poorly served.

Wa do not mean to say that all written materials obtained or prepared by an adversary's
counsal with an eye toward litigation are necessarily free from discovery in all cases. Where
relevant and non-privileged facts remain hidden In an attorney's file and where production of
those facts is essentia to the preparation of one's case, discovery may properly be had. Such
written statemesnts and dotuments might, under certain circumstances, be admissible in evidence
or give cluas as 1o the existence or location of relevant facts. Or they might be useful for purposes
of impeachment or corroboration. And production might be justified where the witnesses are no
fonger available or can be reached only with difficulty. Wers production of written statements and
documents to be precluded under such circumstances, the liberal ideals of the dsposition-
discovery portions of the Federal Rules of Civil Procedure would be stripped of much of their
meaning. But the general policy against Invading the privacy of an aftorney’s course of
preparation Is so well recognized and so essential to an orderly warking of our system of legal
procedure thata burden rests on the one who would invade that privacy to establish adequate




reasons to justify production through a subpoana or court order, That burden, we beliave, Is
necessarlly Implicit In the rules as now constituted, 10

Rule 30(b), as presently written, gives thelrial judge the requisite discretion to make a
judgmentas to whether discovery should be allowed as to written siatements secured from
witnesses. But in the instant case there was no room for that discretion to opsrate in favor of the
petitioner. No attempt was made to establish any reason why Fartenbaugh should be forced to
produce the written statements. Thera was onlya naked, general demand for these materials as
of right and a finding by the District Court that no racognizable privilege was involved. That was
insufficlent to justify discovery under these circumstances and the court should have sustained
the refusal of the tug owners and Fortenbaugh to praducs.

Butas to oral statements made by witnesses to Fortenbaugh, whether presently in the form
of his mental impressions or memoranda, wa do not belisve that any showing of necessity can bs
made under the clrcumstances of this case so as to Justify production. Under ordinary conditions,
forcing an atiorney to repeat or write out all thatwitnesses hava told him and to deliver the
account fo his adversary gives rise 1o grave dangers of inaccuracy and untrustworthiness, No
legitimate purpose is served by such production, The practice forees the attorney to testify as to
what he remembers or what he saw fit to write down regarding witnesses' remarks. Such
testimony could not qualify as evidencs; and touse it for Impeachment or carroborative purposes
would make the aftorney much less an officer of the court and much mors an ordinary witness,
The standards of the profession would thersby suffer,

Denial of production of this nature does riot mean that any matertal, non-privileged facts
can be hidden from the pstitioner in this case. He need not be unduly hindered in the preparation
of his case, in the discovery of facts or in his articipation of his opponents’ position, Searching
interrogatories directed to Fortenbaugh and the lug owners, production of written documents and
statements upon a proper shawing and direct Interviews with the witnesses themselves all serve
to reveal the facts in Fortenbaugh's pessession to the fullest possible extent consistent with
public policy. Petitioner's counsel frankly admitsthat he wants the coral statements only to help

prepare himself to examine witnesses and to make sure that he has overlooked nothing, Thatis
insufficlent under the drcumstances to permit lim an exception to the pallcy underlying the
privacy of Fortenbaugh's professional activities. If thers should ba a rare situatian justifying
production of these matters, petitioner's case is not of that type.

We fully appreciate the w de-spread controversy among the members of the lagal
profession over the problem raised by this case. ! itis a problem that rests on what has been
one of the most hazy frontiers of the discovery process, But until some rule or statute definitely
prescribes otherwise, we are not justified In parmitting discovery in a sltuation of this nature as a
rnatter of unqualified right. When Rule 28 and the other discovery rules were adopted, this Court
and the members of the bar in general certainly did not believe or contemplate that all the files
and mental processes of lawyers were thereby opaned to the free scrutiny of their adversaries.
And we refuse to interpret the rules at this time so as to reach s harsh and unwarranted a
result,

We therefare affirm the judgment of the Circult Court of Appeals,
Affirmed.
Mr. Justice JAGKSON, concurring,

The narrow question in this cass concerns only one of thirty-nine interrogatorias which
defendants and their counsel refusad to answer. As there was persistence In refusal after the
court ordered them to answer it, counsel and clients wers commitied to jail by the district court
until they should purge themselves of contempt.
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The interrogatory asked whether statements wers taken fram the crews of the tugs involved .
in the accldent, or of any other vassel, and demanded 'Attach hersto exact copies of all such %
statements if in writing, and If oral, set forth in detail the exact provisions of any such oral

statements or reports.' The quastion Is simply whether such a demand is authorized by the rules
relating to varlous aspects of 'discovery'.

The primary effect of the practice advocated here would be on the legal profession itsslf.
Butittoo often Is overlooked that the lawyer and the law office are indispansable parts of our
adminlsiration of justice. Law-abiding psople can go nowhere else to lsarn the ever changing and
constantly multiplylng rules by which they must behave and to obtain redress for their wrongs. The
welfare and tone of the legal profession js thersfore of prime consequence to society, which would
feel the consequences of such a practice as petitioner urges secondarily but certainly.

‘Discovery' is one of the working tools of the legal profession. It traces back to the equity bill
of discovery in English Chancery practice and seems to have had a forerunner in Continental
practice, See Ragland, Discovery Before Trial (1932) 13-16. Since 1848 when the draftsmen of
New York's Code of Procedure recognized the impartance of a better system of discovery, the
impetus to extend and expand discovery, as wall as the opposition to it, has come from within the
Bar itself. it happens in this case that it is the plaintiff's attorney who demands such
unprecedented latitude of discovery and, strangely enough, amicus briefs in his support have
besn filed by several labor unions representing plaintifis as a class. ltis the history of the
movement for broadsr discovery, however, that In actual experience the chisf apposition to its
extension has come from lawyers who spacialize in representing plaintifis because defendants
have made liberal use of it to force plaintifis fo disclose their cases in advance. See Report of the
Commission on the Administration of Justice In New York State (1934) 330, 331; Aagland,

Discovery Before Trial (1932} 35, 36. Discovery is a two-edged sword and we cannot decids this
problem on any doctrine of extending help to one class of litigants.

ﬂ,or@ﬁmhwi

It ssems clear and long has been recognized that discovery should provide a party access
to anything that Is evidence in his case. Cf, Report of Commission on the Administration of
Justice in New York State (1834) 41, 42. It seemns equally clear that discovery should nat nullify
the privilege of confidential communication between attorney and client. But those principles.give
us no real assistance here because what is being sought is neither evidence noris ita
privileged cemmurnication between attorney and client.

To consider first the most extreme aspect of the requirement in fitigation here, we find it
calls upon counssl, if he has had any conversations with any of the crews of the vessels in
question or of any other, 1o 'set forth in detail the exact provision of any such oral statements or
reports.’ Thus the demand is nat for the praduction of a transcript In existance but calls for the
creation of a written statement notin being. But the statemant by counsal of what a witness told
him is not evidence when written plaintiff could not intraduce it to prave his case. What, then, Is
the purpose sought to be served by demanding this of adverse counsel?

- Counsel for the petitioner candidly said on argurnent that he wanted this information to help
prepare himself to examine witnesses, to make sure he overlooked nothing. He bases his ¢laim
to It in his brief on the view that the Rules wera to do away with the old situation whers a law suit
developed into 'a battle of wits between counsel’ But a common law trial is and always shouid
be an adversary proceeding. Discovery was hardly intended to enable a learned profession to
perform its functions either without wits or on wits borrowed from the adversary,

The real purpose and the probable effect of the practice ordered by the district court would
be to put trials on a level even lower than a 'hattle of wits.' | can concelve of no practice more
demaralizing to the Bar than to require a lawyer to write out and daliver to his adversary an :
account of what witnesses have told him. Even if his recollection were perfect, the staternent S
‘wauld be his language permeated with his inferences. Every one who has tred it knows that it is
almost impossible so fairly to record the expressions and emphasis of a withess that when he
testifies in the environment of the court and under the influence of the leading question there will 556




not be departures in some respects, Whensver the testimony of tha witness would differ from the
‘exact' statement the lawyer had deliversd, the lawyer's statement would be whipped out to
Impeach the witnass. Counsel producing his adversary's Inexact’ statement could lose nothing
by saying, 'Here is a contradiction, gentlemen of the jury. | do not know whether it Is my adversary
or hig witness who Is not telling the truth, but one s not.! Of caurss, If this practice weras adopted,
that scene would be repeated over and over again, The lawyer who dellvers such statements
often wauld find himself branded a decsiver afrald to take the stand to support his own version of
the witness's conversation with him, or else ha will have to go on the stand to defend his own
credlbility—perhaps agalnst that of his chief witnass, or possibly evan his client.

Every lawyer dislikes to take the witness stand and will do so only for grave reasons. This
ia partly bscause it is not his role; he is almost invariably a poor witnass, But he staps out of
professional character to do it. He regrets it; the profession discourages it. But the practica
advocated here js one which would force him to be a witness, not as to what he has seen or done
but as to other witnesses' storles, and not because ha wants o do so but in self-defense.

And what s the lawyer to do who has interviewed one wham he believes Io be a biasad,

lying or hostile witness to get his unfavorable statements and know what to'mest? He must
record and deliver such statsments even though he wauld nat vouch for the credibility of the
witness by calling him. Perhaps the other side would not want to call him sither, but the attorney
is open ta the charge of suppress g svidence at ths trial if he fails to call such a hostile witness
evan though he never regarded him as raliable or truthiul. '

Having baen supplied the names of the witnesses, petitioner's lawyer gives no reason why
he cannot interview them himself. if an employee-witnass refuses to tell his story, he, too, may be
examined under the Rules. He may be compelled on discovary as fully as on the trial to discloss
his version of the facts. But thatIs his own disclosure—it can be used to impeach him if he
contradicts it and such a deposition Is not useful to promate an unseemly disagreemant between
the witness and the counse! in the case, -

ltis true that the literal language of the Rules would admit of an interpretation that would
sustain the district court's order, So the literal language of the Act of Congress which makes 'Any
writing or record ** * made as a memorandum or record of any * ** ocourrence, or event,’ 28
U.5.C.A. § 695, admissihle as avidence, would have allowsd the rallroad company to put its
engineer's accident statements in evidence. Cf. Palmer v. Hoffman 318 U.5. 109 , 111, 63 8.Ct.
477 ,479,87 L.Ed. 645, 144 AL.R. 719 . But ali such procedural measures hava a background
of custom and practice which was assumed by thoss wha wrote and shauld be by those who
apply them. We reviewed the background of the Actand the consequences on the trial of
negligencs cases of allowing railroads and others to put in thelr siatements and thus to shield the
crew from cross-examination. We sald, ‘Such a major change which opens wids the door to
avoidance of cross-examination should not be left to implication.’ 318 U.S. at page 114 , 83 S.Ct,
at page 481 . We polnted out that thers, as here, the 'sevaral hundred years of history behind the
Act* ** Indicate the naturs ofthe reforms which it was designed to effect. 318 U.S. at page 115
63 5.Ct. atpage 481 . We refused to apply it beyond that point. We should follow the same
course of reasoning here. Certainly nothing in the tradition or practice of discovery up to the fime
of these Rules would have suggested that they would authorize such a practice as here
proposed.

The question remains as to signed statements or those written by witnesses, Such
statements are not evidence for the defendant, Paimer v. Hoffman318 U.S, 109 , 63 S.CL. 477 .
Nor should | think they ordinarily could be evidence for the plaintif. But such a statement might
be useful for impeachment of the witness who signed it, if he Is called and lf he departs from the
statement, There might be circumstances, too, where impossibility or difficulty of access ta tha
witness or his refusal to respond to requests for Information or other facts would show that the
interests of justice require that such statements be made available, Production of such
statements are governed by Rule 34 and on 'Showing good cause therefor the court may order
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thelr inspection, capying or photographing. No such application has hers been made; the
demand Is made on the basls of right, not on showing of cause..

I agree fo the affirma

district court.

nee of the judgment of the Circuit Caurt of Appeals which reversed the
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UPJOHN COMPANY et al,, Petitioners,
v

UNITED STATES et al.

Argued Nov. 5, 1980, Decided Jan. 13, 1981,
Justica REHNQUIST deliverad the opinien of the Court.

We granted certlorari in this case to address im portant questions concarning the scope of
the altorney-client privilege in the corporate context and the applicability of the work-praduct
doctrine in proceedings ta enfores tax summonses. 445 U.8, 625 , 100 5.Gt. 1310, 83 L.Ed.2d
758 . With respact to the privilege quastion the parties and varlaus amici have described our task
as one of choosing between two “tests” which have gained adherants in the courts of appeals.
We are acutely aware, howaver, that we sit to decide concrete cases and not abstract
propositions of law. We decling to lay. down a broad rule or saries of rules to govern all
conceivable future questions in this ares, even were we able to do sa. We can and do, however,
conclude that the attorney-client privilege protects the communications involvad in this case from
compelled disclosure and that the work-product doctrine doas apply in tax summons
enforcement proceedings.

Petitioner Upjohn Co. manufactures and salls pharmaceuticals here and abroad. In
January 1976 independent accountants conducting an audit of one of Upjohn's forelgn
subsidiaries discovered that the subsidiary made payments ta or for the bensfit of foreign
government officials in order to secure government business, The accountants, so informed
petitioner, Mr. Gerard Thomas, Upjohn's Vice President, Secretary, and General Counse!.
Thomas Is a member of the Michigan and New York Bars, and has been Upjohn's General
Counsel for 20 years, He consulted with outside counsel and 8. T, Parfet, Jr., Upjohn's
Chairman of the Board. It was decided that the company would conduct an internal investigatian
of what were termed "questionable payments.” As part of this investigation the attorneys '
prepared a letter containing a questionnaire which was sant to "All Foreign General and Areg
Managers" over the Chairman's signature. The letter began by noting recent disclosurss that
several American companies mads "possibly illegal® payments ta foreign government officials
and emphasized that the management nseded full information concerning any such payments
made by Upjohn. The letter indicated that the Chairman had asked Thomas, identified as “the
company's Genaral Gounsel," "to conduct an investigation for the purpose of determining the
nature and magnitude of any payments mads by the Upjohn Company or any of its subsidiaries
to any employee or official ofa forsign government.” The questionnalre sought detailed
information concerning such payments. Managers were instructed to treat the investigation as
"highly confidentlal" and not to discuss it with anyone other than Upjohn employees who might
be helpful in providing the requested information, Responses were to be sent directly to
Thomas. Thomas and outside counss also intenviewed the recipients of the quaestionnaire and
some 33 other Upjohn officers or employees as part of the investigation.

On March 26, 1978, the company voluntarily submitted a prefiminary report to the Securities
and Exchange Commission on Form 8-K disclasing certain guestionable payments. ? A copy of
the report was simultaneously submitied to the Internal Revenue Service, which immedigtely
began an investigation to determine the tax conssquencss of the payments. Spacial agents
conducting the investigation were glven lists by Upjohn of all those interviewed and all who had
responded to the questionnaire. On November 23, 1976, the Service issued a summons
pursuant to 26 U.8.C. § 7602 demanding produstion of:

"All files relative to the Investigation corducted under the supervision of Gerard
Thomas to identify payments to employees of foreign governments and any political contributions
made by the Upjohn Company ar any of its affiliates sincs January 1, 1971 and to detarmine
whether any funds of the Upjohn Company had besn improperly accounted for on the corporate
boaks during the same pariad, ' -
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‘The records should include but not be limited to written questionnaires sent to
managsrs of tha Upjohn Company's forelgn affiliates, and memorandums or notes of the
interviews conducted in the United States and abroad with officers and employees of the Upjohn
Company and its subslidiaries.” App. 17a-18a.

The company declined to produce the documents specifled in tha second paragraph on the
grounds that they wers protected from disclosure by the attorney-client privilege and constituted
the work product of attorneys preparsd in anticipation of litigation. On August 31, 19877, the
United States fllad a petition sesking enforcement of the summons under 26 U.8.C. §§ 7402(b)
and 76804(a) in the United States District Court for the Western District of Michigan. That court
adopted tha recommendation of a Magistrate who concluded that the summons should be
enforced. Petitioners appealad to the Court of Appsals for the Sixth Circuit which rejected the
Magistrate's finding of a walver of the attornsy-client privilege, 800 F.2d 1223 , 1227, n. 12, but
agreed that the privilege did not apply "fijo the extent that the communications were made by
officers and agents not responsible for directing Upjohn's actions in responsa to legal advice .
for the simple reason that the communications were not the 'cllent's.’ " Id. , at 1225. The cournt
reasoned thal accepting petitioners’ claim for a broader application of the priwlege would
encourage upper-echelon management to ignore unpleasant facts and creale too broad a "zone
of silence." Noting that Upjohn's counsel had interviewed officlals such as the Chairman and
President, the Court of Appeals remanded to the District Court so that a determination of who
was within the "control group” could be made. In a concluding footnote the court stated that the

work- product doctrine "is not applicable to administrative summonses lssued under 26 U.8.C. §
7602." Id. ,at 1228, n. 13,

i

Federal Rule of Evidence 501 pravides that “the privilege of a witness.. . . shall be
governed by the principles of the common law as they may be interpreted by the caurts of the
United States in light of reason and experlenca.’ The attorney-client privilege is the oldest of the
privileges for confidential communications known te the common law. 8 J. Wigmare, Evidencs §
2260 (McNaughton rev. 1861). Its purpose is to encourage full and frank communication between
attorneys and thelr clients and thareby pramote broader public interests In the observance of law
and administration of justice. The privilege recognizes that sound legal advice or advocacy
serves public ends and that such advice or advocacy depends upon the lawyer's being fully
informed by the client. As we stated last Term In Tramme! v. United States , 445 U.S. 40 , 51, 100

5.Ct. 906, 913, 63 L.Ed.2d 186 (1980Q) : "The lawysr-cliant privilege rests on the need for the
advocata and counselor to know all that relates to the ¢lisnt's reasons for seeking representation
if the professional mission is to be carried out™ And in Fisher v, United States , 425 U.S. 381 ,
403, 96 S.Ct. 1569 1577, 48 L.Ed.2d 39 (1976) , we recognized the purpose of the privilege to be
"to encourage clients to maks full disclosure to thelr attomeys.” This rationale for the privilege
has long been recognized by the Court, see Hunt v, Blackburp . 128 U.S. 464 , 470,98 5.Ct. 125,
127, 32 L.Ed. 488 (1888) (privilege "is founded upon the necessity, in the interest and
administration of justice, of the aid of persens having knowledge of the law and skillsd in its
practics, which asslstance can only be safely and readily availed of when frae from the
consaquences or the apprehension of disclosure”). Admittedly complications in the application of
the privilege arise when the client is a corporation, which In theory is an artificial creature of the
law, and not an individual, but this Court has assumed that the privilegs applies when the cliant
is a corporation. United States v. Louisville & Nashville R. Co. , 236 1).5. 318 , 336, 35 8.Ct. 363,
369, 58 L.Ed. 538 {(1915), and the Government does not contest the general proposition.

The Court of Appeals, however, considered the application of the privilege in the corporate
context to present a "different problem,” since the client was an Inanimate entity and "only the
senior management, gulding and integrating the several operations, . . . can be sald to possess
an Identity analogous to the corporation as a whols.” 800 F.2d at 1226 . The first case to
articulata the so-called "control group test" adopted by the court below, Philadelphia v.
Waestinghouse Electric Corp., 210 F.Supp. 483, 485 (ED Pa.), pstition for mandamus and
prohibition denied sub nom. General Electric Co. v. Kirkpatrick , 312 F.2d 742 (CA3 1962) , cert.




denied, 372 U.S. 943, 83 8.Ct. 937 , 9 L.Ed.2d 869 (3 963} , reflected a similar conceptual
approach;

_ "Keeping in mind that the question is, Is It the corporation which is seeking the
lawyer's advice when the asserted privileged communication is made?, the most satisfactory
solution, 1 think, ia that if the employee making the communication, of whatever rank he may be,
Is In & position to control or even to take a substantial part in a decislon about any action whish
the gorporation may taka upon the advice of the attomey, . . . then, In effect, he is (or personifiss)
the corporation when he makes his disclosure to the lawyer and the privilege would apply."
(Emphasis supplied.)

Such a view, we think, overlooks the fact that the privilege exists to protect not only the
glving of professional advics to those who can act on it but also the glving of information to the
lawyer to enable him to give saund and informed advice. See Tramme! ,Supra ,at 51, 100 B.Ct,
atB13; Fisher , supra , at 403, 86 S.Ct.. at 1577 . The first step in the resolution of any legal
problem is ascertaining the factual background and sifting through the facts with an eye to the
legally relevant. Bes ABA Code of Professional Respaonsibility, Ethical Consideration 4-1:

“A lawyer should be fully informed of all the facts of the matter he is handling in order for his
client to obtain the full advantage of our legal systemn, ltis for the lawyer in the exercise of his
independent professional judgment to separate the relevant and Important from the irrelevant and
unimportant. The observance of the ethical obligation of a lawyer to hald inviolate the
confidences and secrets of his client not only faclitates the full developmant of facts essential to
proper reprasentation of the client but also encourages laymen to seek early legal assistance.”

See also Hickman v. Taylor 329 U.8. 495 511, 67 S.Ct. 385 ,393-394, 81 L.Ed, 451
(1847} .

In the case of the indlvidual client the provider of Information and the person who acts on
the lawyer's advice are one and the same. in the corporate context, hawever, it will frequantly be
employses beyond the control group as defined by the court below-"oificars and agenis. .,
respaonsible for directing [the company's] actions in response to legal advice®-whao will possess
the information needed by the corporation's lawyers. Middle-level—and indead lower-level—
employees can, by actions within the scope of thelr employment, smbroit the carporation in
serious legal difficultles, and it is only natural that these employees would have the relevant
information needed by corporate counsel if he is adequately to advise the client with respect to
such actual or potential difficulties. This fact was noted in Divarsified Industries, Inc. v. Mersdith .

572 F.2d 596 (CAB 1978} {en banc):

"In & corporation, it may be nacessary to glean information relevant to a legal problem
from middis management or non-management personns} as well as from top exscutives. The
attorney dealing with a complex lagal problem 'is thus faced with a "Hobson's chalce”, If he
interviews employees not having "the very highest authority", their communications to him will not
be privileged. if, on the otherhand, he interviews only those em ployees with the "very highest
authority’, he may find it extremely difficult,  not impossible, to determine what happened.’ " Id.
at 608-609 (quoting Welnschel Corporate Employee Interviews and the Altorney-Client Privilege
12 B.C.Ind. & Com. L.Rev. 873,876 (1971)).

The control group test adopted by the court below thus frustrates the very purpose of the
privilege by discouraging the communication of relevant information by employees of the dlient to
aftorneys seeking to render legal advice to ths client corporation. The attomey's advice will also
frequently be maors significant to noncontrol group members than to those wha officially sanction
the advice, and the control group test makes it more difficult to convey full and frank legal advice
ta the employees who will put Into effect the client corporation's palicy. See, e. g., Duplan Carp. v.
Deering Milliken, Inc. . 897 F.Supp, 1146, 1164 (DSC 1974) ("After the lawyer forms his or her
opinion, itis of no immediate benefit to the Chairman of the Board or the President. It must be
given to the corporate personnel who will apply it").
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The narrow scope given the attorney-client privilege by the court below not only makes it
difficult for corporate attarneys to formutate sound advice when their client is faced with a specific
legal problem but also threatens to limit the valuable efforts of corporate counsel to ensure their
client’s compliance with the law. in light of the vast and complicated aray of requlatary leglsiation
coniranting the modem corporation, corporations, unlike most Individuals, “constantly go to ,
lawyers to find out how to obey the law," Burnham, The Attorney-Client Privilege in the Corporate
Arena,24 Bug.Law. 901 , 813 (1969), particularly since compliance with the law in this area is
hardly an Instinctive matter, s8s, e, g, Unlted States v. United States Gypsum Co. , 438 U.S. 422
, 440-441, 98 8.Ct. 28684 , 2875-2876, 57 L.Ed,2d 854 (1978) ("the behaviar proscribed by the
[Sherman] Act is often diffioult to distinguish from the gray zone of soclally acceptable and
economically justifiable business canduct’). 2 The test adapted by the court balow is difficult to
apply in practice, though no abstractly formulated and unvarying "tast’ will necessarlly enable
courts to decide questions such as this with mathematical pracision, Butlf the purpose of the
attorney-client privilege is to be served, the attormey and client must be able to predict with some
degres of centainty whether particular discussions will be protected. An uncertain privilege, or
one which purports tobe certain but results in widsly varying applications by the courts, Is little
better than no privilege at all, The very terms of the test adopted by the court below suggest the
unpredictabllty of its application. The test restricts the availability of the privilege to those officers
who play a "substantial role" in deciding and directing a corporation's Iegal response. Disparate
declsions in casas applying this test lllustrate its unpredictability. Cormpars, a. g., Hogan v. Zistz ,
43 F.R.D. 308, 316-318 (ND OKk.1967), affd in partsub nom. Natta v. Hogan , 392 F.2d 686
{CA10 1968) (control group inchudes managers and assistant managers of patent division and
research and devslopment depariment), with Gongoleum Industries, Inec. v. GAF Corp. , 49
F.R.D. 82, 83-85 (ED Pa.1869), aff'd, 478 F.2d 1398 (CA3 1973) {contro! group includes only
division and corporate vice presidents, and not two directors of research and vice president for
production and research). The communications at issue were made by Upjohn employees 3 to
counse! for Upjohn acting as such, at the direction of corporate superiors in order to secure legal
advice from counsel. As the Magistrate found, "Mr. Thomas consultad with the Chairman of the
Board and outside counsel and thereafter conductad a factual investigation to determine the
nature and extent of the questionable payments and fo be in a position to give legal advice to the

company with respect to the payments ." (Emphasls supplied.) 78-1 USTC § 8277, pp. 83,598,
83,590

Information, not available from upper-echelon management, was needed to supply & hasis for
legal advice concerning compliance with securities and tax laws, foreign laws, currency
regulations, dulies to shareholders, and potential litigation in each of these areas. ¢ The
communications concerned matters within the scope of the employses’ corporate duties, and the
employeas themselves were sufficiently awars that they were being questioned in order that the
corparation could obtain legal advice, Tha questionnaire identified Thomas as “the company's
General Counsel” and referred in its opening sentence to the possible lllegality of payments such
as the ones op which information was sought. App. 40a. A statement of policy accompanying the
questionnaire clearly indicated the legal implications of the investigation. The policy statement
was issued "In order that there ba no uncertainty in the future as to the policy with respect to the
practices which are the subject of this investigation.” It began "Upjohn will comply with all laws
and regulations,” and stated that commissions or payments "will not be used as a subterfuge for
bribes or illegal payments” and that all payments must be "proper and legal." Any future
agresments with foreign distributors or agents were to be approved "by a company attorney® and
any quastions concerning the policy were to be referred "“to the company's General Counsel." Id.
, &t 165a-166a, This statement was issued to Upjohn employees worldwide, so that even thase

interviewees not recelving a questionnaire were aware of the legal implications of the interviews.

Pursuant to explicit instructions fram the Chairman of the Board, the communications were
considered "highly confidential" when made, id, , at 39a, 43a, and have been kept confidential

by the company. 5 Consistent with the underlying purposas of the attorney-client privilege, these
communications must be protected agalnst compelled disclosure,

The Court of Appeals declined to extend the attornay-client privilege beyond the limits of
tha rontral orouo test for fear that doina so would entall severs burdens on discovery and create
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a broad "zone of sllence" aver corporate affairs. Application of the attarney-cliant privilege to
communicatians such s those Invalved hare, however, puts the adversary in no worse position
than if the communications had never taken place. The privilege only protects disclosure of
communications; It does not protact disclosure of the underlying facts by those who
communicated with the aftorney;

"[The pratection of the privilege extends only to communications and not to facts. A fact is
ane thing and a communication coneerning that fact is an entiraly diffarent thing. The cllent
cannot be compelled to answar the question, ‘What did you say or write to the atlorney?' but may
not refuse lo disclose any relevant fact within his knowledge meraly bacause he incorporated a
statement of such factinto his communication to his aftornsy." Philadelphia v. Westinghouse
Electric Corp, , 205 F.Supp. 830 , 831 (g2.7).

Seo also Diversified Industries ,572 F.2d., at 811; State ex rel. Dudsk v, Circuit Court . 34
Wis.2d B59 , 580, 150 N.W.2d 387 , 339 (1867} ('the courts have noted that a party cannot
conceal a fact merely by revealing it to his lawyer"). Here the Government was free to guestion
the employess who communicated with Thomas and outside counsal, Upjohn has provided the
IRS with a list of such employses, and the IRS has already interviewed some 25 of them, While it
would prabably be more convenient for the Govemment to sscure the results of petitioner's
internal investigation by simply subpoenaing the questionnalres and nictes taken by patitionar's
attarneys, such considerations of convenisnce do not overcome the palicies served by the
attorney-cliant privilege. As Justice Jackson noted in his coneurring opinion in Hickman v. Taylor
»328 U.8. at 518, 67 S.Ct., at 386 : "Discovery was hardly intended to enable a learned
profession to perfarm its functions . . . on wits borowed from the adversary."

Needless to say, we decide only the case hefore us, and do not undertake to draft a set of

rules which should govern challenges to investigatory subpoenas. Any such approach would
violate the spirit of Fedaral Rule of Evidence 501. See S.Rep. No. 93-1277, p. 13 {1974) ("the
recognition of a privilege based on a confidential relationship . . . should be determined on a
case-by-case basis"), Trammel , 445 U.8., st 47 ,100.S.Ct.. 21 910-911 : United States v. Giliock
» 445 U.8.360, 367,100 5.Ct. 1185 1190, 63 L.Ed.2d 454 (1980} . While such a "case-by-case®
basls may to some slight extent undermine desirable certainty in the boundaries of the attorney-
client privilege, it obeys the spirit of the Rules, Atthe sams time we conclude that the narrow
“control group test' sanctioned by the Court of Appeals, in this case cannot, consistent with ‘the
principles of the common law as. . . Interpreted ., , in the light of reason and experience,” Fed,
Rule Evid. 501, gavern the development of the law in this area.

Our decision that the communications by Upjohn employess to counsel are covered by the
attorney-client privilege disposes of the case 20 far as the responses to the questionnaires and
any notes reflecting responses fo interview questions are concerned. The summons reachas
further, however, and Thomes has testified that his notes and memoaranda of interviews go
beyond recording responses to his questions. App. 27a-28a, 81a-83a. To the extent that the
material subject to the summons is not protected by the attorney-client privilege as disclosing
communications between an employes and counsel, we must reach the ruling by the Court of
Appeals that the work-product doctrine does not apply to summanses Issued under 26 U.S.C. §

7602, 6

The Governmant concedes, wisely, that the Gourt of Appeals erred and that the work-
product dacirine does apply to IRS summonsss. Brief for Respondents 18, 48. This doctring was
annaunced by the Court over 30 years ago in Hickman v, Taylor 329 U.S. 455 ,87 S.Ct. 385, -
91 L.Ed. 451 (1947) . In that case the Court rejected "an attempt, without purported necessity or
justification, to secure written staterments, private memoranda and personal recollections
prepared or formed by an adverse party's counsel in the course of his legal duties." Id. , at 510,
67 5.Ct.. 81393 . The Courtnoted that "it is essential that a lawyer work with a certain degree of
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privacy" and reasoned that if discavery of the material sought were permitted "much of what is
now put down in writing would remain unwritten. An attorney's thoughts,

herstofore inviolats, would not be his own. Inefficlency, unfairness and sharp practices would
inevitably develop in the giving of legal advice and in the preparation of cases for trial. The effect
on the legal profassion would be demoralizing. And the interests of the cllents and the cause of
justice would be poorly served." Id. , at §11, 67 S.0t,. at 393-304 ,

The "strong public palicy” underlying the work-product doctrine was reaffirmed recenlly in
United States v. Nobles , 422 U.S, 225 , 236-240, 85 8.Ct, 2160, 2168-2171, 45 L.Ed.2d 141

(1975) , and has been substantially incorporated in Federal Rule of Civil Procedure 26(b)(3). 7

As we stated last Term, the obligation imposed by a tax summons remalns "subject to the
raditional privileges and limitations.” United States v. Euge . 444 U.8, 707 , 714, 100 8.Ct. 874 ,
879-880, 63 L.Ed.2d 741 {1980} . Nothing in the language of the IRS summons provisions or
thelr legislative history suggests an intent on the part of Congress o preclude application of the
work- product doctrine. Rule 26(b}(3) codifies the work-product doctrine, and the Federal Rules
of Civil Procedure are made applicable to summens enforcement proceedings by Rule 81(a)(3).
See Donaldson v. United States , 400 'U.8 517,528, D1 8.Ct. 534 , 541, 27 L Fd.2d 580 (1971)
.- While conceding the epplicability of the wark-product doctring, the Government asserts that it
has made a sufficient showing of necessity to overcome its protections, The Magistrate

apparently so found, 78-1 USTC 1 9277, p. 83,605. The Government relies on the following
languade in Hickman :

"We do not mean to say that all written materials obtained or preparad by an
adversary's counssl with an eye toward litigation are necessarily free from discovery in all cases.
Where relevant and nonprivileged facts remain hiddsn in an aitorney's file and whers production
of those facts is essential to the preparation of one'’s cass, discovery may properly be had. .. .
And production might be justified whare the witnesses are no longer avallable or can be reached
only with difficulty.” 328 U.S.. at511,87 8.Ct.. at394 .

The Governmant stresses that Interviewees are scattered across the globe and that Upjohin
has forbidden its employess to answer questions it considers irrelevant. The above-quotad
language from Hickman , however, did not apply to "oral statements made by witnesses . ..
whether presently in the forrn of [the attomey's] mental impressions or memoranda." Id. , at512,
67 S.Ct.. at394 . As to such material the Court did *not belleve that any showing of necessity can
be made under the circumstances of this case so as to [ustify production. , . . If there should be a
rare situation justifying production of these matters petitioner's case is not of that type." Id, , at
512-513, 67 8.CL.. a1 394-395 . Ses also Nobles, supra , 422 U S, at 252-253 , 85 S.CL, al 2177
(WHITE, J., concurring). Foreing an attorney to disclose notes and memoranda of witnesses® oral
statemnsnts is particularly disfavored because it tends 1o reveal the attorney's mental processes,
329 U. 5., al513 , 67 §.CL, at 394-3095 {"what he saw fit o writa down regarding witnesses'
remarks"); Id, at 516-517, 87 5.Ct.. at 396 ("the statement would be his {the attorney's] Janguags,

permeated with his inferences’) [Jackson, J., conaurring). 8

Rule 26 accords special protection to work product revealing the attormney's mental
pracesses, The Rule permits disclosure of documents and tangible things constituting attormay
work product upon a showing of substantial nesd and inability to obtaln the equivalent without
undue hardship. This was the standard applied by the Magistrate, 78-1 USTC % 9277, p. 83,604,
Rule 28 goes on, however, 1o state that "{ijn ordering discovery of such materials when the
required showing has been made, the court shall protect against disclasure of the mental
Impressions, conelusions, opinions or legal theories of an atlorney or other representative of a
party concerning the litigation." Although this language does not specifically refer to memoranda
based on oral statements of witnesses, the Hickman court strassed the danger that compelled
disclosure of such memoranda would reveal the attornay's mantal processes. It is clear that this
is the sort of material the drafismen of the Rule had in mind as deserving special protection. See
Notes of Advisory Committee on 1970 Amendment to Rules, 28 U.S.C.App., p. 442 ("The
subdivision. ., goes on fo protect against disclosurs the mental impressions, conclusions,
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opinion drew spacial attention to the nead for protecting an attorney against discavery of
memoranda prepared from recallection of oral Interviews. The courts havs steadfastly
safeguarded agalnst disclosure of lawyers' mental impressions and legal thearles . . "),

Based on the foregoing, some courts have concluded that no showing of necessity can
overcome protection of work product which Is based on oral statements from witnesses. See, e g,
I re Grand Jury Procesdings , 473 F.2d 840 . 848 (CA8 1973) (personal recollections, notes, and
memoranda pertaining to conversation with witnesses); [n re Grand Jury lnvestigation . 412
F.Supp. 943, 949 (ED Pa.1976) (notes of conversation whh witnass "ars so much a product of the
lawyer's thinking and so little probative of the witness's actual words that they are absolutaly
protected from disolosure"). Those courts declining to adopt an absolute rule have nonstheless

recognized that such materlal is entitled to special protection. See, s, a., lnre Grand Jury
Investigation 599 F.2d 1224 , 1231 (CA3 1879) ("special consideralions ., . must shape any
ruling on the discoverability of Interview memoranda . . .; such documents will be discoverabla
only in a 'rare situation’ "), Gf. In re Grand Jury Sisbposna . 599 F.2d 504 511-512 (CAZ 1979).

Wa da not daclds the issue atthis time, Itls clear that the Magistrate applied the wrong
standard when he cancludad that the Government had made a sufficient showing of necessity to
avercome the protections of the work-product doctrine. The Magistrate applied the "substantial
nead" and "without undus hardship” standard articulated in the first part of Rule 26{b){3). Tha
rotes and memoranda sought by the Government here, howsver, are work product based on oral
statements. lf they reveal communications, thay ars, in this case, protected by the attorney-clisnt
privilege. To the extent they do not raveal cammunications, they reveal the attorneys' mental
processes in evaluating the communications, As Rule 26 and Hickman make clear, such work
product cannot be disclosed simply on a showlng of substantial need and inability to obtain the
equivalent without undue hardship. :

While we arg not prepared at this juncture to say that such material s always protected by
the wark-product rule, we think a far stranger showing of necessity and unavailability by other
means than was made by the Government or applied by the Magistrate in this case would be
nacessary to compel disclosure. Since the Court of Appeals thought that the work-product
protection was never applicabls in an enforcement praceeding such as this, and since the
Magistrate whose recommendations the District Court adopted applied too lenient a standard of
protection, we think the best procedure with respect to this aspect of the cass would be to
reverse the judgment of the Court of Appeals for the Sixth Circutt and remand the case to it for
such further proceedings In connection with the work-praduct claim as are consistent with this
opinion.

Accordingly, the judgment of the Court of Appeals is reversed, and the case remanded for
further proceedings.

It is 50 ordarad,
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Discavery Practice Exercises

sre £re two guastions from two different exams, relating to wora proaLct and aitomey
client privilege issues that we may discuss in class tomonow, My puess is that we will
havea bit of time to caver these but that yoa will probably be able to spead more tire on
them fn your TA groups this wesk:

From Fall 2003 exam [note, this was two different questions on the exam, end the work
product/attorney elient material only relates to the second guestion. Still, because the
second question references the facts from the first quastion, I needed to include il hare ]

Ernst & Yovng,; LL.P. avd Cendant Corporation ars co-defandantsin o seeisines cass
brought in the United States District Conrt for the Sputhem Districl of Texas. Assama
that Emst & Young s a Pennsylvania corporation and that Cendant is incorporated fn
Delaware, and that both bave their principal place of business in New ¥ork,

‘The phj,_zif';, a group of investors all of whom 2re from Texas, allege that the wo
cormpanies conspired to dzfraud thern a5 1o the true financial condition of Cendant. They
claimthat they vever would have bought shaes in the company ifthey had known of
Cendant's poor finencial conditina. They allzge cleims asising under federal securities
law, In perticular their cleims ar2 basad on Sections 10(b) and 20(a) of the Seeuritisg
Exchange Act of 1934 (ke “Exchansze : Act”) and Rule 109-5 promlgated thereunder by
the Secusities mnd Exchange Commission (ths "SEC"), Sections 10(b) asd 20(a) of the

Exchasge Act and Rule 10b- 5 promulgated thersunder by the SEC.  Saction 10(b) of the

Exchangs Act and Rule 10b-3 prohibit “Fraudulent, matars] misstaizments or omissiocs
in conzection with the sals or purchase of a secudly.”

Both Czndent 20d Erast & Young §il2 pre.aszwer motisss for dizmbssal under Fad. B
Civ, P. 12(8)(%). In eddition in iis enywar, Erost & Yousg files end serves 3 coss-clatm
against Cendant undar Federal Rule of Civil Procedurs 13(g). Erost & Young allzges
that Cendant ewes it indemnity, based on the tarms of tha zudit contract between Cendant
and Ernst & Young, for any menies it might pay—by judgment or by senler “ot—1o the
pleintiffs, That contract was negotiated and finalized in Vaw Yark, following sxtensive
d;scu;smns between Cendant and Ernst & Ymmg in Cendant’s New York office. Pleass
{2 that the cross-claim necessanily i besed on stale law since, for purposes of ihe
clzim, neither Cendam nor 15 suditor are considered “purchasers™ or “sellers” of
szcurities within the meaning of Section 10(b) ead Rule 10b-5. Cendant Gmely files an
zaswer 1o the oross —cldm, asserting s ils principal defense that bacanse Emst & Young
was acgligent i preparing the mudits, it does not owe copiracnual indemmity.

Exactly onz menth Jater, the pleintifis s=te all of thmz claimns against Cendant and Emsi
& Young All partizs appeer bafore the count to announes that a serdement has been
reached a3 to the plaintifis’ claims, and they ask the court ta sign a judgment disposing of
all of pleintiffs’ claims. The judgs enters the judgment aad dismisses al] of the plaimifis’
claims. Af this sarne hearing, Ernst & Young emphasizes that its cross-cleim agains
Cendant remains and asks for a 1nal sevling, The judge acknowledpes that the crass-
claim strvives the setlement, butsays she wants 1o wait bafore sening the casz for iz,

T
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[the first question asked students the following: If Cendant does not want to have to
continue to litigate in this federal distrct eourt, what argument(s) should it maks,
Prepare a memorandum outlining the options available to Cendant, citing eny spetific
mthority. Be certein to assess the likelthood of suceess for any option you diseuss ]

In the seme litigation, assume that Cendent decides it wants 1o remasn i the United
States District Court for the Southern District of Texas and does not take any of the
ections you may have discussed in your previous answer, Instead, Cendant notices and
tekes the oral deposition of Simon Wood, a former Emst & Young senior maneger and
auditor who prepared the Cendant financiul statements at issue in the underlying
Litigation. At Wood's deposition, Cendant inguires into communications that took place
between Wood, Emst & Young's counse] (who alsa represented Wood) and Dr, Phillip
C. McGraw of Courtroom Sciences, Inc. Dr. McGraw is & consulting expert in trial
stratepy and deposition preperation who was refained asa non-{estifying trial expert 1o
assist Ermst & Young's counsel in prepering the case, Dr, McGraw participated ina
deposition preparation mesting with Wood and his counsal befors the deposition was
tonducted.

At the deposition, Cendant’s counse] specifically asks Wood, “Did Dy, MeGraw provids
you with guidance in your conduct as & witnzss?” and “Did you rehearse any of your
prospective testimony in the presence of Dr. McGraw?

Counsel for Wood objects, viting the work praduct dectdne, and divects Lis elient ot ts

answer. Afterthe deposition, Cendant brings a motton to compel. If you were the tral
judge niling on whether to allow these inguiries, how vould you rule?

Trom Fall 2002 exam:

In May 2001, Mary Lou Scolt was badly injured when a car in which she was s pussenger
crashed. Ms. Seotl fled sull against XY7Z Campany, the manufactarey of the tie,
alleging that defects in the tire desipn cavsed the acejdant. She has noticed the deposition
of XYZ's general counsel for next moath. You are an associate in a private law Grm
retained by XYZ. In interviewing the genera! comsel of the company you leam that he
plays golf ance a month with the company's chief of engineering and has dope so for the
last ten years. You leamn further that f their last outing together, the chief of enginesring
informed the general counsel that be, the chief of enginearing, had raised guestions vaith 2
now-deceased XYZ vice-president conceming the sefety ofthe company's X-12 lire in
1998, two years before the product was sold 1o the public.

Is the general counsel’s conversation with the Chief of Engineering privileged from
disclosure? Must the peneral counsel testify about his conversation if ke is asked shout it
at the deposition? Write @ memorandum 1o the file addressing these guestions,

g
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The" dxsposmve impact of summary judgmentrulings, together
with the procedutal changes that have increased the influ-
ence ‘of . sumthary‘judgments’ on federal litigation; have led
' commentators to characterize : 'SUMmary ; judgment practice
as*“the*focal point of modern hngatlon " At the forefront of
iny discusséion on federal summary judgment practice i$ the
' so-called strilogy-of cases annodnced by thé UiS, Supreme
Courtiin it§+1986 term--Celotéx Corp. v: Catrett; Andeison
v.Liberty Lobby, Inc:;pand Matsushita;Electric Industrial Co. v.

Zenith Radio-Corp.2-The burden-shﬁtmg framework €nunci
ated-bysthe Gourt in-this trilogy, as Well a8 its clanflcamn

I LR T,

NOTABLE [SSUES IN FEDERAL SUMMAR_Y JUDGMENT PRACTICE

g BY HON DAVID HITTNER & MATTHEW HOFFMAN RTINS

to any material fact—than its pre-atendment predecessor.
Although'the language of the rule has changed, many prac-
titloners, *and even tourts, still frequenﬂy recité: the more
familiar standard of genuine “issue” as opposed to geniuine
“dispute:”? Attomeys should be aware of the amended rule
and incorporate the re\nsed language into their sum.mary
]udgment bnefmg

The pnmary procedural 1ssueoa’pract1noner should bé
awaré iof when litigating summary-judgment motions dn
federal court is the’ burden—shfung framework enunciated
by Ehe Supreme Courts 1986 summary judgrmient trilogy.5

bEFederal Ruleof Civil Procedure !
565 material fact” standard, has -
had sucl'rmdespread ramlﬁcatlons ‘
for+federal ssummary: Judgment':

+ s iMatsushita ‘and iLiberty Lobhy,
- - thesCotirt . expounded on the
~*material fact"stanidard, while-in
- Celotex the :Court uuua]ly ontlined

pracnte fthatforher: Chief Justice. | -
Williarm. Rehnqmst charactenzed'-'-'
Celotex‘ iias ¥ thesrhost “ifmjjortant
+." decision ofhis teriure But: beyond -

.

htlgatmg summary 1udgment motnons. e
«in federalicourt:s the: burden-shlftmg
framework enunuated bythe. Subreme

the' manner in.which the burden
+shifts - from the: movant :to thé
~nonmovant iri:a typical summary
"judgment :As *described by one

R TEO Y

'~!

thi jrital ‘procedural frathework; a 4

' 'Codrt s I986 summary ]udgment trilogy.”

oo

.commentator, "‘Celotex hasimade

¥ o
g

* nimber ofsimiladly crifical Bpects. 171, <+ -
of federal summaryjudgment practlce Pperhaps dre xleSs well
known, yet someétimesequally as dispositive of an inidividual
cases This-article focuses‘on hugatlng surhmhary Judgments

g2

hose c'hscrete yet 1mportant issutes: often overlooked by

1l The Rulé 56 Standard. Bisrdn Shlftingand theTrilogy

governing the lifigation: ‘oft sirotichs: for: Shmmiatys Judgeit

" fivesDeeeriber-1;:2010;Fesulting ‘in “techtiical changes Yo
' the rules surroundmg federal: summary Judgment ‘practice.
As amended ‘Rule;56(z) mandates that 4.tourt¥shall granL

simmary judgident ifrthe movarit shows that- there ds b

. genuine.disputesas to any materia] fatt :and,the Fbvant s
% entitled: to judgmentias a matter of law. The dmended:Rule
thus include$ more mandétory language-— “shallhas replaced
should~~and a slightly altered standard of review—"genuine
dispute as to any material fact” has replaced “genuirie fssue as

in: 'fedéral ¢ourt, with'a’ parncular emphasis ‘o severdliof ‘

Federal Rule of Civil Procedure 56 séts forth the procedures :

Iy inifederal:courtr Rule56was: sigmﬁcanﬂy amended];effec- .

i 1t easier to make the mouon and

isa; genume d15pute for lmal ThEI‘EﬂS no genumendls,pute

for trial swherithe record; :taken as'g Whole, could Sileld lead

"a Tational trier of:fact {6 find for.the ‘nonmovant 16 the’
-nonmovant fails to meet-this burden;’ summary Judgment

& ! v
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in the’ movants ‘favor is appropnate H Thus, the burden |

demonstrate that there'is a genuine dispute of material fact is
on the party who seeks to avoxd summary Judgment

i R P

e Il Exammlng a Sample of Dlscrete lssues .
Cttmg an’ outdated standard of review is just one way that
' practitioners often rut afoul of the procedural rules goverhing
" federa] summary;udgment practlce For example misunder-
gnflatmg & court’s review of the
3 rev1ew ‘of the! evidence;.or' confusmg the
i _srrules gove mg the appealablhty of orders or, sum-

Lt

eadhne to Respond

' Rule : 6(c)-former1y requtred & patty; opposmg summary Judg-

e

| mént.tétespond within. twenity-one days.}® As altered by the

2010 amendments however, Rule 56 daes not estabhsh an
+ explict deadlize to respond:!® Rather; a district court’s local
rulesor; schedulmg orders:may-specify a date by which a
response tust be filed.'” Because the rules often vary betweeu
dlsmcts——even districts within the same circ; t—attorneys
should always consult the lacatrules of stricf it wlucH
théir.cése is pendmg Inboth the Sontherr and the Northerii:
DlStnCtsl of Texas, for example ‘the respOnse st be filed-
within twenty-one: days. of the- filing of the:motion, zwhile the-
Western District of Texas:requires a tesponse within fourteen
days' From. the motion being:filed, and'the Eastern Dlstnct
of- Texds:sets fourteen days from the date of service as thé
deadlire;!8 1 ike responses, the former timing rules of Rule
56 governing rephes have been withdrawn and local tules
and procedures shoulcl mstead be referenced.’®

B.. Fallure to Respond N Al
Wholesale failure to respond is construed as a representauon
of no opposition under the local rules of many districts, and.
such a failure may lead to the entry of summary judgment
against the non-responding, patty 2’ However, sitmmiary judg-
ment cannot be granted solely on the basis of a nonmovant's
failute tq respond.? Rule 56() no longer explicitly provides,
in the sanie way that it did prior to the 2010 amendments, that

. ifnoresponse is ﬁled the court should, if appropriate, grant

summary _]udcrment 2 Instead, “i]f a party fails'to properly
suppart an aséertion of faét or fails to properly address anothér.
party’s assertion of fact .. the court may- .. con51der thé fact
undlsputed for purposes of the motion [and}, grant summary
judgment.??? Thus, summary judgment may only be granted if
the moving party satisfies its initial burden of demonstrating
that there is no genuine dispute as to any material fact and

. notlce‘efter the' court accepted f
.out51de ‘thé’ pleadmgs 0 The; notce
“thé dlstncr court mdy treat:the motion as, oneAfor stumim

++ta ity mofion to dismiss and the plaintiff attaches ewdenc
.. 1Ls Tesponse, theplamttff is onnotice that the court maftreat:
the motion as one for. summary Judgment and no- add1tlona1

. motlons must be served tiporthe opposing party. 3 Gourts are

z [ 3

[k the nonmovant falls to meet its burden in espj st

‘;~‘1-.4‘i \,.

C Rule 12(b)(6). Monons to Disiniss Treate
Motions for Summary Judgment .
When matters outside the pleadings are ¢
motion to dismiss pursuant to Federal Rule of Civil;
12(b)(6), Rule 12(d) requires the court to treat
one for summaty judgmerit and to dlspose of it g
by Rule 56.2 If a Rule 12(b)(6) motion to dismis;
conveited to s Rule 56 motion for summary. Jud'
summary Judgment tules ‘governs the standard’ o
Inthis: manner,gthe respondent is entlded to.the pr
safeguiards of, sumtnar}a Judgment LY 5

ifs

h“;

RE PRI RN X g
Under Rule 56, the dlstnct court is not requued to
parties notice beyond its decisionto treat g. Rul
motion as one for summary judgment.2 An express. wa o
by the court that it plans to convert the motiorids
sary=-thetionmovant merely must be aware: that,th
has submitted matters outside’ the pleadm 5. J
review,®_The standard i is whethez: the opposin;

]udgment ‘hot’ thatfthe court.will in fact do so;3 B
Circuit has fourid that when & defendant. attaches eyidéne

notice by the court is required.? Practically speaking, Judge
will often issue anorder notifying'the. Parties-that the’cdurt .
will convert a motion tar dismiss’ ‘into a motion for summ‘ary _
judgment. Nevertheless, practmoners should be; findful -
that. stich an express nouﬁeatmn is not required and;when
responding to a mdtion to dismiss, attaching evidence to:the
response, if the movant has attached evidence to the motion;
could result in the court’s conversion of the motion. nto one -
for. summary ]udgment without further notlce from the couft

- A.<l

D Summary Judament Hearmgs . TRCERT
Oral heanngs for suinmary judgment motions are not requlred
under theFederal Rulesand consequently are rarely granted.33

The; Rules likewise do riot provide for'a specific time bywhich

44

generally; perrmtted to*riile: on summary judgiment-motions
without first giving the parties adyance notice: of the court’s
intentioh to decide the motion; by a certain date,35 Assuch,
federal courts’ typically rule ori $uch motions solely based on
the parties’ submissions. Attdmeys whowish to have’dn oral
hearing pnor tothe courts ruhng should consult the relevant
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i 6( prowdes that “[t]he court ‘should state on n the
r the reasons for granting or denying the motion.”” In
ty,:e; Because there.is, in'most instances, no appellate
W of summary Judgment demals district courts often

contrast a prevatltng movant should seek an order
t with & specfic finding t that the mlovant carried
f ,:proof and there Is no genume dlspute as to

dg’ment.39 As such, the Fifth Circuit has stated that
ed dischssion is of great importance.* %0 A statement of
rgranting summaty judgment usually proves
ful“but ‘essential ™ The ‘movant thetefore
g proposed order with feasons for granting
ither than a form order merely stattng that the

i ju may be reweWecl by permissxve mterlocu-
p alfshut such cemftcattons are relauvely rare 1.

‘

- Steinman's reséarch, the 198@ summary Judgment tnlogy of gaseés
fr y

Y

s f

motion for summary judgment to Preserve error for appeal.

L ¥, Conclusion ., .
The burden-shifting framework controlling federal summary
judgment practice is critical for,any federal practitioner to
master. Yet, recent amendments to Rule 56 are still, in many
cases, misunderstood. The discrete issues identified by this
article are merely a sampling of the many technicalities that
federal practitioners encounter when litigating summary judg-
ments, "Attorneys shotild constantly familiarize themselves
with the local ryles of the district in which they are ‘practicing
and stay, abreast of amendments to Rule 56 and precedent-
setting cases opining on issues related to summary Judgment

Dc_wid Hittner is ajudge of the United States District Court for

the Southern District of Texas and formerly Judge of the 133rd

Judicial District Court of Harris County, Texas, and is the author .
cy' a three-volume book on federal cwxl procedure v b

[ 3
‘, f-_,.. X se ._l,

Matthew Ho_b?nan isa law clerk to]udge Dawd Hittrer, He wzll
be j Jmmng the Houston qﬁice of Vmson @ Elkms this fall

An extended version of this arttcle mcludmg commentary on‘
summary judgrr'ent practice in state caurt, will appear next year
in 52 Hqus, L. REV. (fonhcommgMar 09, % ..
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1 Arthur R Mﬂler The Pretrial Rush ta]udgmenL Are the ‘thtgatton N
Explosion,” “Liability Crisis,” and Efficiency Cliches'Eroding Our Day
in Court and Jury Trial Commitments?-78 N.Y.U. "L REV. 982,984,

1016 (2003) (capttalwauon ‘omitted); seg’ also ‘Brobke D, Coleman,

The Celotex Tnitial Burden Standard dnd an-Opportinity'to “Revivify™
Rule 56;:32 . I1L. U. LJ.295, 295 (2008) (“Summary jidgment,

which started as éin obscure procedural rile; ismow a standard ‘part
of the litigation'] process : The' percentage of federdl cases ended by
siiminary judginent hereased fror 3,7% 111975 1o 7.7%1n 20007).
20.Gelotex Corp: 3. Catreft, 477 U.S.1317 (1986); Anderson +. Ltberty
Labby, Tics477U.5:242° (1986) ‘Matsiishita Elec Indtts‘Co W Zenith
Radio Corp.j475'U.5. 574.(1986).4 =i ; :;
3 ! Telephorié: Tnterviey with-Aaron ; Streett, Partne ;
Forrier Law Clerk; Chief iistice "William “H.- Relmquist TUS.

_Supreme Court (Sept. 24,2013)-Chief Justice Rehnqmstsrevelatton ‘

is borne out by-the. empincal awdence, as gathered by:Professor
Atlatn Stéinman dn,- most recently, k- ,010 ‘exarmnauon of the
most highly.¢ited: Supreme Courticages. ‘According o Professor

Were inclmdually,\ t_he three most frédi ently. mted Supreme Court i
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CELOTEX CORPORATION, Petitioner
v

Myrtle Nell CATRETT, Administratrix of the Estata of Louis H. Calrett, Deceasad.

Argued April 1, 19886,
Decided June 25, 19886.

Justice REHNQUIST delivered the opinion of the Gourt. {J8ad by Whiy Manshal ]
Poosall <ud D Coinm)

The United States District Court for the District of Columbia granted the motion of petitioner
Gelotex Corporation for summary judgmant against respondsnt Catrett becauss tha latter was
unable to produce evidence in support of her allegation in her wrongful-death camplaint that the
decedent had been exposed to petitioner's ashestos products, A divided panel of the Court of
Appeals for the District of Columbla Cirauit reversed, howsver, holding that petitioner's failure to
suppart its motion with evidence tending to negate such exposure precluded the entry of
summery judgment in its favor, Gatrelt v, Johns-Manville Sales Corp., 244 U.S.App.D.C. 160 ,
758 F.2d 181 (1988) , This view conflictad with that of the Third Cireuitin In re Japanese
Electronic Products, 723 F.2d 238 (1983) , rev'd an other grounds sub nom. Matsushita Electric

Industria] Co. v. Zenith Radia Corp.. 475 U.8. 574, 106 S.Ct. 1348 ,B9L.Ed.2d 538 (1086) , 1

We granted cerliorari ta resolve the conflict, 474 U.S. 844 , 108 8.0t 342 . 88 L.Ed.2d 285 (15985
» and now reverse the decision of the District of Columbia Cirgutt, ,

Respondent commaenced this lawsuit in September 1980, alleging that the death in 1979 of
her hushand, Louis H., Catrett, resulted from his exposure to products containing asbestos
manufactured or distributed by 18 named tarporations. Respondent's complaint scunded in
. negligence, breach of warranty, and strict liabiiity, Twa of the defendants filed motions
challenging the District Courl's in personam Jurisdiction, and the remalning 13, including
petitioner, filed motions far summary judgment. Petitioner's motion, which was first filed in
September 1981, argued that summary judgment was proper because respondent had “fajled to
produce svidence that any [Celotex] product . .. was the proximate cause of the injuries alleged
within the Jurisdictional limits of [the District] Court. in particular, petitioner noted that respondent
had failed to identify, In answering interrogatories speciflcally requesting such information, any
witnessas who could testify about the decedent's expasure to petitioner's asbestos products. In
response to petitioner's summary judgment mation, respondent then produced three documents
which she claimed "demonstrate that there is a genuine material factual dispute” as to whether
the decedent had ever been exposed to petitioner's ashestos products. The three docurmants
included a transcript of & deposition of the decedent, a letter from an official of one of the
decedent's former employers whom petitioner plannad to call as a tral witness, and a letter from
an insurance company to respondent's attorney, all tending to establish that the decedent had
been exposed to petitioner's asbestos products in Chicago during 1870-1971. Patitioner, in turn,
argued thatthe three documents were inadmissibla hearsay and thus could not ba considered in
opposition to the summary judgment motion, '

In July 1882, almost two years after the commencement of the lawsuit, the District Court
granted all of the motlans filed by the various defendants. The court explained that It was granting
petitioner's summary judgment mation because "thera [was] no shawing thatthe plaintitf was
exposed to the defendant Celotex's product in the District of Columbia or glsewhere within the
statutory period.” App. 217. 2 Respondent appealed only the grant of summary judgment in favor
of petitioner, and a divided panel of the District of Columbia Circuit reversed, The majority of the
Court of Appeals held that patitioner's summary Judgment motion was rendered "fatally defective”
by the fact that petitioner "made no effort to adduce any evidence, in the farm of affldavits or
otherwise, to support its motion." 244 U.8.App.D.C,. at 163 . 758 F.2d, at 184 {emphasis in

original). According to the majority, Rule 56(g) of the Faderal Rules of Civil Procedure, 2 and this
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Court's decislon in Adickes v. S.H, Kress & Co., 39811.5.144, 159, 90 5.Ct. 1598 1609, 26
L.Ed.2d 142 {1370) , establish that "the party opposing the motion for

summary judgment bears the burden of responding only after the moving parly has met its burden
of corming forward with proof of the absence of any genuine issues of material fact." 244
U.8.App.D.C, 2t 163 , 756 F.2d, at 184 (emphasls in original; footnote omitted). The majority
thersfore declined to consider petitioner's argument that none of the evidence produced by
respondent in opposition to tha mation for summary judgment would have been admissible at
trial. Ibid. The dissenting judge argued that "[{Ihe majority errs in supposing that a party seeking
surnmary judgment must always make an affirmative avidentlary showing, even in cases where
there is not a triable, factual disputs.® Id, at 187, 756 F 2d, at 188 (Bork, J., dissenting). According
to the dissenting judgs, the majority's decision "undermines the traditional authority of trial judges
to grant summary judgment in meritiess cases.* ld, at 186, 756 F.2d, at 187,

We think that the position taken by tha majority of the Court of Appeals Is Inconsistent with
the standard for summary judgment set forth in Ruls 56(e) of the Federal Rules of Civil
Procedure. * Under Rule 56{c), summary judgment is proper "if the pleadings, depositions,
answers 1o interrogatories, and admissions on file, togather with the affidavits, if any, shaw, that
there Is no genulna issue as to any material tact and that the maoving party g entitled oa .

8s

s y

judgment as a matter of law." In our Viewsthe-plain langiage of Ru) ndates.thg er
summary, judgment;.after adequate time for distvery and:upon' on, against a:party whoia
'omale 2.showing sufficient to establsh the existence of an sl essential to hat paryisy
casé; and on whichthat party will bear IR&Burder 5F praot attrial. in such a situation, there oan
be "no genuine issue as to any material fact" since a complete failure of praof concerning an _
essential alement of the nonmaving party's case necessarily renders all other facts immaterial,
The moving party is "entitled 1o a judgment as a matter of law" because the
nonmoving party has falled to make a sufficient showing on an essential elemant of har case with
respect to which she has the burden of proof, "[T]hle} standard [for granting summary judgment)
mirrars the standard for a directed verdict under Fedsral Rule of Civil Pracedure 50{a). .. ."
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 , 250, 108 S.Ct. 2505 2511, 91 L Ed.2d 202 (19886},

Of course, a party seeking summary fudgment always bears the initial rasponsibility of
informing the district court of the basis for its motion, and identifying those portians of “the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any," which it believes demonstrate the absencs of & genuine issus of material fact,
But unlika the Court of Appeals, we find no express or implied requirement in Ruls 56 that the
rmoving party support its motion with affidavits or other similar materials negating the apponent’s
claim. On the contrary, Rule 58(c), which refers ta "the affidavlts, if any * (smphasis added),
suggests the absence of such a requiremant, And if there were any doubt about the meaning of
Rule 56(c}) In this regard, such doubt is clearly removed by Rules 56(a) and {b), which provids
that claimants and defendants, respectively, may mave for summary judgmeant * with or without
supporting affidavits * (emphasis added), The import of these subsections Is that, fegardless of
whether the moving party accompanies its summary judgment mation with affidavits, the motion
may, and should, be granted so long as whatever is before the district court demonstrates that the
standard for the entry of summary judament, as set forth In Rule 56(c), is satisfied. One of the
principal purposes of the summary judgment rule is to isalate and dispose of factually un-

supported claims or defenses, and wa think it should be interpreted In a way that allows it to
accomplish this purpose. ©

Respondent argues, howsver, that Ruls 56{s), by Its terms, placas on the nonmaving party
the burden of coming forward with rebuttel affidavits, or other specified kinds of materials, anly in
response to a metion for summary judgment “macle and supported as pravided in this rule.
According to respondent's argument, since petitioner did not “support” its motion with affidavits,
surmmary Judgment was improper in this case. But as wa have already explained, & motion for
summary judgment may be made pursuant to Rule 56 "with ar without supporting affidavits.” In
cases like the instant one, where the nonmoving party will bear the burden of proof at trial on a
dispositive issue, a summary Judgment mation may properly be made in reliance solely on the

A
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“pleadings, depositions, answers to interrogatories, and admissions on flle." Such a motion,
whether or not accompanied by affidavits, will be "made and supported as provided in this rule,”
and Rule 56(e) therefora requires the nonmoving party to go beyond the pleadings and by her
own affidavits, or by the "depositions, answers to interrogatories, and admissions on fie,
designate "specific facts showing that there Is a genuine issue for trial.”

We do notmean that the nonmaoving parly must produce evidencs in a form that would he
admissible at trlal in order to-avold summary judgment. Obviously, Rule 56 does notrequire the
nonmoving party to depose her own witnssses. Ruls 56(e) permits a proper summary judgment
motion to be opposed by any of the kinds of evidentiary materials listed in Rule b6(c), except the
mere pleadings themselves, and it Is from this list that one would normally expect the nonmoving
party to make the showing to which we have referred,

The Court of Appeals in this case felt itself constrained, however, by language in our decision in
Adickesv. 8.H. Kress & Co., 398 U.S. 144 , 90 S.Ct. 1508 26 LEd.2d 142 (1970) . There we held
that summary judgment had besn improperly entered in favor of the defendant restaurant in an
action brought under 42 U.5.C. § 1983. In the course of its opinion, the Adickes Court said that
"both the commentary on and the background of the 1963 amendment coriclusively show that it
was not intended to modify the burden of the moving party . . . to show initially the absence of a
genuine Issue concerning any material fact.” ld, at 159, 90 S.Ct.. at 1609 . We think that this
statement is accurate in a literal sense, since we fully agree with the

Adickes Court that the 1963 amendment to Rule 96(s) was not designed to modify the burden of
making the showing generally required by Rule 56(c). Italso appears to us that, on the basis of
the showing before the Courtin Adickes, the motion for summary judgment in that case should
have been denied. But wa do not think the Adickes language quoted abave should be construed
to mean that the burden is on the parly moving for summary judgment to produce evidence
showing the absence of a genuine issue of material fagt, even with respect to an jssue on which
the nonmoving party bears the burden of proof. N&tEad, 58 w Havaékplained:the.burden on the
mo{llngparﬁ‘o:‘ﬁﬁay"?bé‘ﬁdisch"é”r’gé'dﬁb?—\:’«‘"é’ﬁ%"\ﬁzing"-%“’-tﬁé‘tf? : to e district ¢
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The last two senterices of Fula 56(e} were added, as this Court indicated in Adickes, to
disapprove a line of cases allowing a party opposing summary judgment to resist a properly
made motion by refersnce only to its pleadings. While the Adickes Court was undoubtedly
correct in concluding that these two sentences were not intended to reduce the burden of the
moving party, it is also obvious that they were not adoptad to add to that burden. Yet thatis
exactly the result which the reasoning of the Court of Appeals would produce; in effect, an
amendment to Rule 56(e) designed 1o faciitate the granting of motions for summary judgment
would be interpreted to make it more difficult to grant such motions. Nothing in the two

sentences themselves requires this result, for the reasons we have previously indicated, and we
now putto rest any inference that they do so.

Our conelusion is bolstered by the fact that district courts are widely acknowledged to
possess the power to enter summary judgments sua sponte, so long as the losing parly was on
notice that she had to come forward with all of her evidenca, Ses 244 U.5.App.D.C.. at 167-168
756 F.2d, at 189 (Bork, J., dissenting): 10A C. Wright, A, Miller, & M. Kane, Federal Practice and
Procedure § 2720, pp. 28-29 (1983). It would surely defy common sense to hold that the District
Court could have entered summary Judgment sua sponte in favor of patitioner in the Instant case,
but that petitioner's filing of a motion requesting such a disposition precluded the Disirict Court
from ordering it.

Respondent commenced this action in September 1980, and petitioner's motion was filed
in September 1981, The parties had conducted discovery, and na serious claim can be made
that respondent was in any sense "railroaded" by a premature motion for summary judgment. Any
potential problem with such premature motions can be adequately dealt with under Rule 56(f), 6
which allows a summary judgment mation to be denled, or the hearing on the motion to be
continuad, if the nonmoving party has not had an opportunity to make full discavery.
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In this Court, respondent's brisf and oral argument have bsen devoted as much to the
proposition that an adequate showing of exposure to petitioner's asbestos products was
made as to the proposition that no such showing should have been required. But the Court of
Appeals dadlined to address either the adsquacy of the showing made by respondent in opposition
to petitioner's motion for summary judgment, or the questlon whether such a showing, if reduced io
admissible evidence, would be sufficient to carry respondent’s burden of proof at trial, We think the

Coaurt of Appeals with Its superlor knowledge of local law is better sulted than we are to make these
determinations in the first instance, '

The Federal Rules of Civll Procedure have for almaost 50 years authorized motions for
summary judgment upon proper showings of the lack of a genuineg, triable issue of material fact.
Summary judgment procadure is properly regarded notas a disfavored procadural shorteut, but
rather as an integral part of the Federal Rules as a whole, which are designed "to secure the just,
speedy and inexpensive determination of every action.” Fed.Rule Civ.Proo. 1; ses Schwarzer,

Summary Judgment Under the Federal Rules: Defining Genuine Issues of Matsrial Fact, 99
F.R.D. 465, 467 (1984), Before the shift to "notice pleading” accomplished by the Faderal Rules,
motions to dismiss a complaint or 1o strike a defense ware the principal tools by which factually
ingufficlent claims or defenses could be isolated amd prevented from going to trial with the
attendant unwarrantad consumption of public and private resources. But with the advent of
‘notice pleading," the motion ta dismiss seldom fulfills this function any more, and its place has
been taken by the motion for summary judgment. Rule 56 must be construed with dus regard not
only for the rights of persons asserting claims and defenses that are adequately based in factto
have those claims and deferises tried to & jury, but also for the rights of persons opposing such
claims and dsfenses to demonstrate in the manner provided by the Rule, prior to trial, that the
claims and defenses have no factual basis,

The judgment of the Court of Appeals is accordingly reversed, and the case is remanded for further
proceedings consistent with this opinian. it is so ordersd. '

Justice WHITE, cancurring.

1 agres that the Court of Appeals was wrong in holding that the moving defendant must
always suppart his motion with evidence or affidavits showing the absence of a genuine dispute
about a material fact. | also agres that the movant may rely on depositions, answers 1o
interrogatories, and the like, to demonstrate that the plaintiff has no evidence to prove his case
and hence thatthere can be no factual dispute. Bat the-—-movantamust;.disqhargagme_,,pg_mggnggew‘_
Rulesplace-upan him:ftis-not. enough to mave for summary judgment without supporting the™ %
motion in any way or with a conclusory assertion that the plaintift has g &vidence (O prove hid
case.

A plaintiff need not initiate any discovery or raveal his witnesses or evidencs unless
required to do so under the discovery Rules or by court order. Of course, he must respond it
required to do so; but ha need not also depose his witnesses or obtain their affidavits to defeat a

summary judgment motlon asserting only that he has fajled to produce any support for his case, it
is the defendant's task to negats, if he can, the claimed basis for the sult,

Petitioner Celotex does not dispute that if respondent has named a witness lo support her
claim, summary judgment should rot be granted without Celotex samehow showing that the
named witness' possible testimony ralses no genuing issue of material fact. T, of Oral Arg. 43,
45. It asserts, however, that respondent has falled on request to produce any basls for her case.
Respondent, on the other hand, does not contend that she was not obligated to reveal her
witnesses and evidence but insists that she has revealed enough to defeat the motion for
surmnmary judgment. Because the Court of Appeals found it unnecessary to address this aspect

of the case, | agree thatthe case should be remanded for further proceedings.

‘ﬁ.ﬂmﬁ,‘?}
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SUPREME COURT OF THE UNITED STATES

No, 05~15831

e ey

TIMOTHY B5COTT, PENTIONER . VICTOR HARRIS

ON WRIT OF CERTIORAR!I TO THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[Aprit 30, 2007]

JUSTICE 5CALIA delivered the opinion of the Couct.

We consider whether » law enforcement ofSeinl ean,
consistent with the Feurth Amendment, atlempt to stop a
fleeing motarist from continuing his public-endangering
flight by ramming the motoviat's car from behind. Put
another way: Cun an officer take actions that plate &
fleeing matorist at risk of serious lnjury or death in erder

Lo stop the motorist's flight from endangering the lives of
innatent biystanders?

I

In March 2001, a Georgia county deputy slacksd re-
spondent’s vehicle traveling at 73 miles per hour on & road
with a 85-mile-per-hour speed limit, The deputy activated
his blue flashing lights indicating that respondent should
pull over. Inatead, respondent sped away, initiating a
chase down what is in most portions a twao.lane road, at
speeda exceeding 85 miles per hour, The deputy radived
his dispatch to report that he was pursuing s flecing
vehicle, and broadeast its license plate number. Deti-
tioner, Deputy Timathy Scott, heard the radie communica-
tion and joined the pursuit along with other officers. In
the midst of the chase, respandent pulled into the parking
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Yot of a shopping center and was nearly boxed in by the
various police vehicles, Respandent evaded the trap by
making a sharp turn, colliding with Scott's police cat,
exiting the parking lot, and speeding off once again down a
two-lane highway,

Following respondent’s shopping center manguvering,
which resulted in slight damags to Scott's police car, Soott
took over as the lead pursuit vebicle. Six minutes and
nearly 10 mules after the chase had begun, Scott decided to
attempt to terminate the episods by employing a "Preci-
sion Intervention Technique (PIT) maneuver, which
causes the fleeing vehicle to spin to o stop.” Brief for
Petitioner 4. Having radioed his supervisor for permis-
sion, Scott was told to *'[glo shead and take him out.”™
Harris v, Cowela Counly, 433 F. 3d 807, 811 (CA11 2003).
Instead, Scott applied his push bumper to the rear of
respondent’s vehicle.! As a result, respondent lost control
of his vehicle, which lefs the roadway, ran duwn an em-
bankment, overturned, and crashed. Respondent was
badly injured and was rendered a quadriplegic.

Respondent filed suit against Deputy Scott and others
under Rev. Stat. §1979, 42 U. 8. C. §1983, alleging, infer
alia, a violation of his federal constitutional rights, viz.
use of excessive force resulting in an unreasonable seizure
under the Fourth Amendment. In response, Scott Gled a
motion for summary judgment based on an assertion of
qualified immunity., The District Court denjed the motion,
finding that "therc are material issues of fact on which the
issue of qualified immunity turns which present sufficient
disagreement to require submission to a jury. Harris v.

$Bcott says he decided not to employ the PIT maneuver hecouse he

wag "concernied that the vehicles wers moving wo tiuickly to snfely

execute the maneuver,” Bref for Petiticnar 4, Reapondent agrees that
the PIT maneuver cauld not have been safely employed. See Briaf {or
Raspondent 8. It 15 urelevant to our analysis whether Scotr had
permismon to tnke the preciss actions he togk,

e
i
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Couela County, No. 3:0)-CV-148-WBH (ND Ga., Sept.,
23, 2003), App. to Pet, for Cert. 41a~42a, On interlocutory
appeal,® the United States Court of Appeals for the Elav-
enth Circuit affirmed the District Court's decision to allow
respondent’s Fourth Amendment claim against Scott Lo
proceed to trial? Takingrespondent's view of the facts s
given, the Court of Appesls eoncluded that Scoti's actions
could constituts “deadly force” under Tennessee v. Garner,
471 U. 8. 1 (1988), and that the use of such force in this
context "would violate [respondent's] constitutipnal right
to be free from excessive forre during a seizure. Accord-
ingly, » reasonable jury could Fnd that Scoit violated
|respondent's] Fourth Amendment rights.” 438 F.3d, at
816. The Court of Appeals further concluded that "the law
as it existed (at the time of the incident}, was sufficiently
clear to give reasonable law enforcement officers 'fair
notice’ that ramming a vehiele under these girpumstances
was unlawful” Id., at 817. The Court of Appeals thus
concluded that Scott was not entitled to gualified immu-
mty. We granted certinrari, 544 U, 8, _ {2008), and now
Feverse.

1l

In resolving questions of qualified immunity, courts are
required to resolve a “threshold question: Taken in the
light most favorable to the pariy asserting the injury, do

et

*Qualfied immunity is “an inmunity from suit rather than a mere
dalznsa 1o babihily; and bike an ghsoluta immunity, it iz effectively lost
f & caze is erroveously permitted to go to trial™ Mirchell v, Forsuth,
472 U. 8 611, 5268 (1985). Thus, wa have held that an order denying
quabified wmmunity is immediayly appealable aven though it iz intee
laeutory; stherwise, it would be ‘afectively unreviewable” fd., at 527
Further, “we repeatedly have stressed the importance of pesolving
unmunity questians ot the earhest possibla stage In litigatwn.” Hunler
v Bryaal 502 U, 8, 224, 297 {1891} (par curicm),

INope of the other claims vespondent broughe agmnst Seoct or any
ather party are before this Count,
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the facts alleged show the officer's conduet violated a
constitutional right? This must be the initial inguiry.”
Saucier v. Katz, 533 U, 8. 194, 201 (2001). If and only if,
the court Bnds a violation of & constitutions! right, "the
next, sequential step is to ask whether the right was
clearly established . ., in light of the specific context of the
case Ibid.  Although this ordering contradicts “[o]ur
policy of avoiding unnecessary adjndication of constitu-
tional issues,” United States v. Treasury Employees, 513
U, 8, 454, 478 {1995) (citing Ashwander v. TVA4, 287 1. 8,
288, 346-347 (1936) (Brandeis, J., eancurring)), we have
said that such a departure from practice i3 "necessary to
set forth principles which will become the basis for o
[future] holding that a right is clearly established.” Sau.
cier, supra, at 2013 We therefore turn to the thrasheld
inquiry: whether Deputy Seatt's actions violated the
Fourth Amendment.

*Prior to this Court's announcement of Soucirds “rigid 'order of bat..
tle," Brossean v, ougen, 543 1.8 184, 201202 (2004) (BrEYER, J.,
soncwrring), we had deseribed this order of wnguiry as the “belter
approach” County of Sacamento v, Lewts, 521 1.8, 833, B4l n.5
(1398}, though not ane thot was required in ull cases. See id., at 838
8569 (BREVER, J., conausring); id., at BSY (STEvENS, J., coneurring in
judgment). Thero has basn doubt expresad ragarding the wisdom of
Saucter's devision Lo make the threshold inguiry mandatory, especially
n cases where the canstitutionn! question is relatively difficult and the
quabfied immumity queshion relatively strayghlforward, See, eg,,
Brosszau, suprn, at 201 (BREYER, J., joined by Boalla and GINSSURS,
Jil, eoncurring); Bunting v. Meilen, 541 U, 8. 1019 {200:4) (SrevENS, J,
Jowned by GINssURG and Baever, JJ, respecting denlal of esrtioeari);
id., at 1025 (Scania, 4., joined by Rahinguist, G, dissanting), See also
Lyons v. Xenia, 417 F. 3d 565, 580-584 {CAK 2005) (Suttan, J., concur

ringl. We need not address the wisdom of Saueier in this cass, how:

ever, because the constitutional question with which we are presunted
15. a8 discussed tn Part HI-B, infru, easily decided. Deciding that
guestion frst 1 thus the “better approach,” Lewis, supra, at 841, 0. §,
regardiess of whether it is required.
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T
A

The first step in assessing the constitutionulity of Scott's
actions is to determine the relavant facts. As this case
way decided on summary judgment, there have not yet
been factual findinga by a judge or jury, and respondents
version of events (unsurprisingly) differs substantially
from Scott's version. When things are in such a poature,
courts are required to view the facts and draw reasonabla
inferences "in the lighl most favorable to the party oppos-
ing the [summary judgment] motion” United States v,
Diebold, Ine., 369 U.8. 654, 655 (1962) (per curiam);
Saucter, supro, at 201. In qualified immunity cases, this
usually means adepting (a8 the Court of Appeals did hera)
the plaintiff's version of the facts.

There is, however, an added wrinkle in this case: exis-
tence in the record of a videotape capturing the events in
guestion. There are oo allegations or indications that this
videotape was doctored or altersd in any way, nor any
contention that what it depicts differs from what actually
happened. The videotape guite clearly contradicts the
version of the story told by respondent and adopted by the
Court of Appeals® For example, the Court of Appeals
adopted respondent's assertions that, during the chase,
“there wag little, if any, actual threat to pedestriana or
other motorisis, as the roads were mostly empty and
{respondent] remained in control of his vebicle” 433 F. 3d,
at 815, Indeed, reading the lower court's opinion, one gats

-

SJusTicy STEVENS suggesta that gqur regotion to the videotape is
somehow idiosyneratic, and scems o heliave we are wmisrepresenting
113 contents, Bee posi, at 4 (dissenting opimon) "In sum, the
factual statements by the Court of Appeals quotad by the
Court ... wore entirely accurate”), We are happy to allaw the
videotape to speak for uself. Ses Keeoprd 34, Exh. A, availahle at
hup:llwww.supmmeuuurlus,guvldpiniuas}viduulscm'r._,v,hnrris.rmvb and
tn Clark of Court's casgs file. ’
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the impression that respondent, rather than fleeing from
police, was attempting to pass his driving Lest:

“[Tlaking the facts from the non-movant's viawpnint,
[respondent] remained in control of his vehicle, slowed
for turns and intersections, and typically used his in-
dicators for turns, He did not run any motorists off
the road. Nor was he a threat tg pedestrians in the
shopping center parking lot, which was free from pe-
destrian and vehicular traffe as the centor was closed.
Significantly, by the time the parkies wers back on the
highway and Scott rammed [respondent], the motor-
way had been cleared of motorists and pedestrians al-
legedly because of palice blockades of the nearby inter
sections.” Id., at B15-816 (citations omijtted).

The videotape tells quite a differant story. There we see
vzspondant's vehicle racing down narrow, twolane roads
ins the dead of night at speeds that dre shockingly fast, We
sce it swerve around more than g dozen othet cars, cross
the double-yellow line, and force cars traveling in both
direetions to their respective shoulders to avoid being hit
We gee it run multiple red lights and travel for considen
able periods of time in the cccasional center feft-turn-pnly
lane, chased by numerous police ears foreed to engage in

s er—

SJUSTIE STEVENS hyprthesizos that these cars “had already pulled to
the side of the road or were driving along the shoulder begausa they
heard tha polee sirens or aaw the fashing Lghts” so that *[a] jury
¢ould certainly conclude thot thoss matosists wera axposed to no
greater risk than persons who take tha same aetion in response to o
speeding ambulance” Post, at 3. 1tis not our experience that smbu-
Jances and fire engines careen down twoJane roada at 86.plus miles per
hour, with an unmarked scout esr out in front of them. Tha risk they
pose to the public i vastly Jess than what respondent created hera.
But even if that were not so, it would in ng way lead to the conclusion
that 1t was unreasonable to sliminate the threat to lifs that respondant
pased. Saulety accepls the risk uf speeding ambulances and fire engines
in order to save life and progerty; {t nand not (and assuredly does noy
aceep! o aimilar rigk posed by a reckless motorist flzring the police,

o=
: .
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the same hazardous maneuvers just to keep up, Far from
being the cautious and controlled driver the lower court
depicts, what we see on the video mare clasely resembles a
Hollywood-style car chase of the most frightening sort,
placing police officers and innocent bystanders alike at
great risk of serious injury’

At the summary judgment stage, facts must be viewed in
the light most favorable to the nonmoving party only if
there is a "genuine” dispute as to those facts. Fed. Rule
Civ. Proc. 56(c). As we have emphasized, “[wlhen the
maoving party has carried its burden under Rule 58{c), its
opponent must do more than simply show that there is
some metaphysical doubt as to the material facts....
Where the record tuken ny a whole could not lead a ra-
tional trier of fact to find for the nonmoving party, there is
no ‘genuine issue for trial’™ Adatsushita Elee. Industrial
Co. v. Zgnith Rodio Corp, 475 U, 8. 374, 586~587 (1986)
(footnote omitted). “[T]he mere existence of some alleged
factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judg-
ment; the requirament is that there be no genuine issye of
malerial fact.” Andarson v. Liberly Lobby, Inc, 477 U. 8.
242, 247-248 (1986). When opposing parties tell two
different atories, one of which is blatantly contradicted by
the record, s0 that no reasonable jury could believe it, a
court should not adopt that version of the facts for pur.
poses of ruling on a motion for summary judgment.

That was the case here with regard to the factual issue
whether respondent was driving in 2uch fashion az to
endanger human life. Respondent's version of events is so
utterly discredited by the racord that no reasonabls jury

"'This is not to say thal each and every factual statement made by the
Court of Appeala 13 inaceurare. Far example, the videotape validates
the court's statement that when Seolt rammed respondent's vehicle it
was not \hreataning any other vehiclas or pedestrians, (Undoubtedly
Scott waited for the road to be clear before executing hia maneuver.)
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could have believed him. The Court of Appesla should not
have.relied on sueh visible fiction; it should have viesved
the facts in the light depicted by the videatape,

B

Judging the maetter on thst basis, we think it is quite
clear that Deputy Scott did not viclate the Fourth
Amendment. Seott does not contest that his decision to
terminate the car chase by ramming his bumper into
respondent’s vehicle constituted a “seizure.” “{A} Fourth
Amendment seizure foccurs] ... when there is a govern-
mental termination of freedom of movement through
meéans intentionally applied” Brower v. County of Inya,
489 U. 8. 593, 596-537 (1983) (emphasis deleted). See
also id., at 897 ("If. .. the police cruiser had pulled along-
side the flering car and sideswiped it, producing the crash,
then the termination of the suspect's freadam of movement
wonld have been @ ssizura™), [t is nlso conceded, hy both
sides, that a claim of “excessive force in the courge af
making la] .. . 'seizure’ of [the] persom ... [is] properly
analyzed under the Fourth Amendments ‘objective rea-
sonableness’ standard." Graham v. Cannor, 490 U, 8. 386,
388 (1989). The guestion we need to answer is whether
Scott’s aclions were objectively reasonable

1

Respondent urges us to analyze this case as we analyzed
Garner, 471 U. 8. 1. See Brief for Respondent 16-28, We

SO

8JUSTICE STEVENS incorrectly declares thiz to he “a question of fact
best resarvad for a jury,” snd complaing we are "usurp{ing] the jury's
factBoding function® Post, at 7. At the sommary judgment stage,
hawsver, ance we have daterminad the ralevant et of facs and drawn
all inferencas in fuvor of the nonmoving party to the extunt supportajly
by the record, see Part I11-A, auprg, the reasonableness of ScotPs
actions—aor, in JUSTICE STEVENS' parlonce, “{wihather [respondent's]
actians have risen to n lavel warranting deadly force,” post, at 7—is a
pure guestion of law :
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must {irst decide, he gays, whether the actions Seott took
constituted “deadly force” (He defines “deadly foree” as
“any use of force which creates a substantial Ekelihood of
causing death or serious bodily injury,” id., at 18.) If so,
respondent claims that Garner prescribes certain precon-
ditions that must be met before Scutt's aclions can survive
Fourth Amendment scrutiny: (1) The suspect must have
posed an immediate threat of serious physical harm {o the
officer or others; (2) deadly force must have been ncees-
sary to prevent escape;? and (3) where feasible, the officor
must have given the suspect some warning. Bee Brief for
Respondent 17-18 (citing Garner, supra, at 9-12). Bince
these Grraer preconditions for using deadly force were not
met in this case, Scott’s actiona wers per se urireasonable,
Respondent's argument falters at its first step; Carner
did not establish a magical on/off switch that triggers rigid
preconditions whenever an officer’s actions constitute
“deadly force.” Garner was simply an application of the
Fourth Amendment's “reasonableness” test, Graham,
supro, ot 3838, to the use of a particular type of fores in a
particular situation. Gorper held that it was unrepson.
able to kill a “young, slight, and unarmed” burglary sus-

?Raspondant, like the Court of Appaals, dafines thiz sceond pracondi-
tion 24 “'necessary to prevent escape,'™ Brief for Raspondent 17; Harris
v. Doueta County, 433 F. 34 807, 813 (CAN 2008), quoting Garner, 471
U S. at 1. But that quote fiom Garner is taken out of context. The
nacessily degeribad In Garnor wea, in-fact, the need to prevent “sarious
physical harm, sither to the officer or to othars” Ibid. By way of
sxample only, Garner hypothesized that deadly force may be used "if
nacessary (o prevent eseape” when the suspact is koown ta have “om-
mitred a erime involving the infliction or threatened infliction of serigug
physical harm,” ibid., so that his mers being at large pases an inhersnt
danger to society. Respondentdid not pose that type of inherent threat
to saciety, sinen (nrior Lo tha car chase) ha had committed only 2 minor
traffic offense and, as far az the police were aware, had no prior crumi.
nal record. Butin thia case, unlikein Garnar, it wns reapondent’s Dight
tsall (by mennsa of a speeding auvtomobile} that poszd the threat of
“seripus physical harm . . . to ethers” [Bid,
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pect, 471 U. 8, at 21, by shooting him “in the back of the
head” while he was running away on foot, id,, at 4, and
when the officer “could nnt reasonably have believed that
[the suspect] ... posed any threat” and “never attempted
to justify his actions on any basis other than the need to
prevent an escape,” Id, at 91. Whatever Garner said
about the factors that might have justified shooting the
suspect in that case, such “preconditions” have scant
applicability to this case, which has vastly different facts,
"Garner had pothing to do with one car striking another or
even with car chases in general ..., A police car's bump:
ing a [leeing car is, in fact, not much like a politeman’s
shooting a gun so as to kit a person” Adams v. St Lucie
County Sheriff's Dept., 962 F. 2d 1563, 1577 (CA11 19892
(Bdmondson, J., dissenting), adopted by 988 F. 2d 523
(CA11 1893) (en banc) (per curiam), Nor is the threat
posed by the flight on foat of an unarmed suspact svep
remutely tomparabls to the extrems danger to humaan lif
posed by respondent in this case, Although respondent’s
attempt to craft an easy-to-apply legal fest in the Fourth
Amandment context is admirable, in the end we must stil]
slash our way through the factbound morass of "reasen-
ableness." Whether or not Scott's actions constituted
application of “deadly force,” all that matters is whethar
Scoft’s actions were reasonahle, :

2

4

In determining the reasonableness of the manner in
which a seizure is effected,. “[w)e must balance the nature
and gquality of the intrusion on the individual's Fourth
Amendment inlerests against the importance of the gov-
ernmental interests alleged to justify the intrusion.
United States v, Place, 462 U, 8, €B6, 703 (1983). Scott
defends hig actions by pointing to the paramount govern-
mental interest in ensuring public safety, and respondent
nowhere suggests this was not the purpose motivating

L




Cue na: 550 UL 8. ____(2007) 3l

Opinion of the Caurt

Scott's behaviar. Thus, in judging whether Scott's actions
ware reasonable, we must consider tha risk of bedily harm
that Scott's actions posed to respondent in light of the
threat to the public that Scott was trying to eliminate,
Although there is no obvious way ta guantify the risks on
either side, it is clear from the videotape that respondent
posed an actual and imminent threat to the lives of any
pedestrians who might have heen present, to other civilian
motorists, and to the officers involved in the chase, Ses
Part II-A, supra, It is equally clear that Scott's actions
pused a high bkelihood of serious injury or death ig re-
spondent—though not the pear certainly of death posed
by, say, shooting a flesing felon in the back of the head,
see Curner, supra, at A, or pulling alongside a flesing
motorist's car and shooting the motorist, of, Vaughan v.
Cox, 343 F. 3d 1323, 1326-1327 (CAl1 2003), So haw does
a court go about weighing the perhaps lessar probability of
injuring or killing numerous bystanders against the per-
haps larger probability of injuring or killing a single per-
son? We think it appropriate in this process to take into
account nat only the number of lives at risk, but also their
relative culpability. 1t was respondent, after all, who
intentionally placed himself and the public in danger by
unlawfully engaging in the reckless, high-speed flight that
ultimately produced the cholee between iwe evils thal
Scott confronted. Multiple police cars, twith blue lights
flashing and sirgns blaring, had been chaging respondent
for nearly 10 miles, but he ignared their warning to stop.
By contrast, those who might have been harmed had Scott
not taken the action he did were entively innocent, We
have little difficulty in cencluding it was reasonable for
Scott to take the action that he did 10

The Court of Appeala cites Brower v. County of Inyo, 488 3, 8. 393,
595 (1985, for ts rafusa) to “sountenance the argument that by con.
tipuing 1 flas, a suspect absolves a pursuing police oificer of any
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But wait, says respondent: Couldn't the innacent public
¢qually have been protected, and the tragic aceident en-
tirely avoided, if the police had simply ceased their pur-
suit? We think the police neod not have taken that chance
and hoped for the best. Whereas Seott's action—ramming
respandent off the road—was certain to eliminate the risk
that respondent posed to the publis, ceasing pursuit was
not, First of all, there would have been no way to convey
convincingly to respondent that the chase was off, and
that he was free to go. Had respondent looked in his rear-

view mirror and seen the police cars deactivate their

fashing lights and turn around, he would have had no
idea whether they ware truly letting him get away, or
simply devising a new strategy for capturs, Perhaps the
policé knew a shorteut he didn't know, and would reap-
pear-down the voad to interdept him; or perhaps thay ware
setting up a rnadhlnck in his rath. Of Brouwr, 486 11. 8,
at 84, Given such uncertainty, respondent might have
heen just as likely to respond by continuing to drive reck.
lassly as by slowing down and wiping his brow.!

Second, we are loath to lay down a ruje requiring tha

ey

possible liabality for all ensuing aetions during the chase,” 433 F. 34, at
8168. ‘The only queaton int Brower was whether o pelice roadblock
constituted a setzure under the Fourth Amendmant. Tn dseiding that
quistion, the ralative culpabilicy of the parties is, of eoursa, irrelavant:
8 seizure occurs whenever the police are “responsibfle] for the termina.
uan of [2 pecson’s] movement” 433 ¥, 3d, at B16, regardlasy of the
reasun for the termination. Culpability is telavant, however, to the
reasonublaness of the selzure—t1a whelher preventing possible harm to
tha insiscant justifies expoding to poisible harm the person threatening
them,

" Cantrary 1o JUSTICE STEVENS' assartions, we da not “asgumfe] that
dangers causad by fhight from o police pursult will continue afier the
pursuik ends.” post, at 6, nor do we maka any “factual yssumptions.”
posh, at 5, with respect to what would have happened if the palice had
gone home. We simply point out the unceriainties regarding what
would have happened, in responaa to respandents factual assumphon
that the high-speed Oight would hava ended,
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police to allow fleeing suspects to get away whenever they
drive so recklessly that they put other people's lives in
danger. It is ohvious the perverse ingentives such a rule
would create: Every fleeing motorist would know that
escape iz within his grasp, if only he accelerates to 90
miles per hour, crosses the doubla-yellow line a few timas,
and runs a few red lights. Ths Constitution assuredly
does not impose this invitation to impuaily-earned-by-
recklesaness, Instead, welay down a more sensible rule: A
police officer’s attempt to terminate & dangerous high-
speed car chase that threstens the lives of fnnocent by-
standars does not violate the Fourth Amendment, sven
when it places the fleeing motorist at risk of serious injury
or death.

& &* %

The car chare that rospondent initiated in this case
posed a substantial and immediate risk of serious physical
injury to others; no rensonable jury eould conclude othet-
wise. Scott's attempt to terminate the chase by forcing
respondent off the road was reasonable, nnd Scott is enti-
tled to summary judgment, The Court of Appeals' decision
to the cuntrary is reversed.

1t 13 50 nrclared.,
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SUPREME COURT OF THE UNITED STATES
ROBERT R. TOLAN v, JEFFREY WAYNE COTTON

ONPETITION FOR WRIT OF CERTIORAR] TG THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 13-651. Decided May 5, 2014

PER CURIAM.

During the early morning hours of New Year's Lve,
2008, police sergeant Jeffrey Cotton fired three bullels at
Robert Tolan; one of those bullets hit its target and punc-
tured Tolan's right lung. At the time of the shooting,
Talan was unarmed on his parents’ front poreh ahout 15 1o
20 feet away from Cotton. Tolan sued, alleging that Cot.
ton had exercised excessive force in violation of the Fourth
Amendment. The District Court granted summary judg-
ment to Cotton, and the Fifth Circuit affirmed, reasoning
that regardless of whether Cotton used excessive force, he
was entitled to qualified immunity beeause he did not
violate any clearly estahlished right. 713 F. 3d 299 (2013),
In arvticulating the factual context of the case, the Fifth
Circuit failed to adhere to the axiom that in ruling on a
motion for summary judgment, “[t]he evidence of the
nonmovaut is to be believed, and all justifiable inferences
are to be drawn in his favor” Anderson v, Liberty Lobby,
Inc., 477 U. 8. 242, 255 (1986). For that reason, we vacate
its decision and remand the case for further proceedings
consistent with this opinion,

[

A
The following facts, which sve view ia the light most
favorable to Tolan, are taken from the record evidence and
the opinions below. At nround 2:00 on the morning of
December 31, 2008, John Edwards, a police officer, was on
patrol in Bellaire, Texas, when he noticed n black Nissan
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sport utility vehicle turning quickly onto a residential
street. The officer watched the vehicle park on the side of
the street in front of a house, Two mean exited: Tolan and
his cousin, Anthony Cooper.

Edwards attempted to enter the license plate number of
the vehicle into 2 computer in his squad car. But he kaved
an incorreet character; instead af entering plate number
GI8BGR, he entered 695BGK. That incorrect number
matched a stolen vehicle of the same color and make. This
match caused the squad car’s computer to send mn auto-
matic message to ather police units, informing them that
Edwards had found a stolen vehicle.

Edwards exited his eruiser, drew his service pistol and
ordered Tolan and Cooper to the ground. He accused
Tolan and Cooper of having stolen the car. Cooper ro-
sponded, “That's not true.” Record 1295. And Tolan ex-
plained, “That's my car.” Ibid. Tolan then complied with
the officer's demand to lie face-down on the home's font
porch,

As it turned out, Tolan and Cooper were st the home
where Tolan lived with his parents. Hearing the commo-
tion, Tolan’s parents exited the front door in their paja-
mas. In an attempt to keep the misunderstanding from
escalating into something more, Tolan's father instructed
Coaper to lie down, and instructed Tolan and Cooper ta
say nothing. Tolan and Cooper then vemained facedown,

Edwards told Tolan's parents that he baljeved Tolan and
Cooper had stolen the vehicle. Tn response, Tolan's father
identified Tolan as his sen, and Tolan's mother explained
that the vehicle belonged to the family and that no erime
had been committed. Tolan's father explained, with his
hands in the air, “[TJhis is my nephew. This is my son.
We live here. This is my houga? Id., at 30589, Tolun's
mother similorly offered, “[S]ir thisis & big mistake, This
car is not stolen. . . . That's our car” Id., at 2075.

While Tolan and Caoper continued to le on the ground
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in silence, Edwards radioed for assistance. Shortly there-
after, Bergeant Jeffrey Cotton mrrived on the scene and
drew his pistol. Bdwards told Cotton that Coaper and
Tolan had exited a stolen vehicle. Tolan's mother reiter.
ated that she und her hushand owned both the car Tolan
had been driving and the home where thesa events weye
unfolding. Cotton then ordered her to stand against the
family's garage door. In response ta Cotton's order, To-
lan's mother asked, “[Alre you kidding me? We've lived
herfe] 15 years. We've never had anything like this hap-
pen before Id., at 2077; see also id., at 1465,

The parties disagree as to what happened next. Tolan's
mother and Cooper testified during Cotton's criminal trigl!
that Cotton grabbed her arm and slammed her ngainst the
garage.door with such force-that she fell to the ground,
Id, at 20335, 2078-2080. Tolan similarly testified that
Cotton pushed his mother against the garage door, Id., at
2479. In addition, Tolan offered testimony from his mather
and photographic evidence to demonstrate that Cuttyn
used enuugh force to leave bruises on her arms and hack
that lasted for days. Id., nt 20782079, 2089-2081. By
contrast, Cotton testified in his deposition that when he
was escorting the mother to the garage, she flipped her
arm up and told him to get his hands off her, [d., at 1043,
He also testified that he did not know whether he loft
bruises but believed that he had not. Id., at 1044,

The parties also dispute the manner in which Tolan
responded. Tolan testified in his deposition and during
the criminal trial that upon seeing his mother béing
pushed, id., at 1249, he rose to his knees, id, at 1938,
Edwards and Cotton testified that Tolan rese to his fuet.

The events described here led (o Cotton's eriminal mdictment 1n
Harris Caunty. Texas, for apgravated assault by a gubhe servant, 713
F. 3d 299, 803 (CAB 2013} He waa aequitted. Ibid, The testunony ol
Tolan's mother during Collon's trial is a part of the record 1n this eml
action, Record Z066-2087,
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Id., at 1051-1052, 1121.

Both parties agree that Tolan then exclaimed, from
roughly 15 to 20 feet away, 713 F, 34, at 303, “{Glet your
fucking bands off my mom.” Record 1928. The parties
also agree that Cotton then drew his pistol and fired three
shots at Tolan. Tolan and his mother testified that these
shots came with no verbal warning, Id., at 2019, 2080,
Cne of the bullets entered Tolan's chest, collapsing his
vight lung and piercing his liver. While Tolan survived, he
sutfered a life-altering injury that disrupted his budding
professional baseball career and eauses him to experience
" pain on a daily basis,

B

In May 2009, Cooper, Tolan, and Tolan's parents filed
this suit in the Southern District of Texas, alleging claims
under Rey. Stat, §1979, 42T, 8, C, §1983. Tolan claimed,
amang ather things, that Cotton had used excessive force
againat him in violation ofthe Fourth Amendment.? After
discovery, Cotton moved: for summary judgment, arguing
that the doctrine of qualified immunity barred the suit.
That doctrine immunizes government officials from dam-
ages suits unless their conduct has violated a clearly
established right.

The Distriet Court granted summary judgment to (ot-
ton. 85: F. Supp. 2d 444 (§D Tex. 2012). It reasoned that
Cotton's use of force was not unreasonable and therefore
did not violate the Fourth Amendment. dd., at 477-478.
The Fifth Circuit affivmed, but on a different basis, 713
F. 3d 299. It declined to decide whether Cotton's actions

*The complaing also alleged that the officers' actions violated the
Equal Protection Clause to the extent they were motivatad by Tolan's
and Cooper's race. 864 F. Supp. 2d 444, 485 (SD Tex. 2012), In sddi
tion, the complaint alleged that Cotton used excessiva force agninat
Tolan's mother, Id, at 468. Thuse cluims, which were dismisse. id., ot
464, 470, are not before this Court.
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viclated the Fourth Amendment, Instead, it held that
even if Cotton's conduct did violate the Fourth Amend-
ment, Cotton was entitled to qualified immunity because
he did not violate a clearly established right, Id., at 306,

In reaching this conclusion, the Fifth Circuit began by
noting that at the time Cotton shat Tolan, “it was ...
clearly established that an officer had the vight to use
deadly force if that officer harbored an objective and reg-
sonable belief that a suspect presented an Smmedinte
threat to [his] safety™ Id, at 306 (quoting Deville v,
Marcantel, 567 ¥. 34 156, 167 (CAB 2009)). The Coust
of Appeals veasoned that Tolan failed to overcome the
qualified-immunity bar becausa “an objectively-reasonable
officer in Bergeant Cotton's position could have ... be.
lieved” that Tolan “presented an ‘immediate threat to the
safety of the officers.’” 713 T, 3d, at 3072 In support of
this conclusion, the court relied on the following facts: the
front porch had been “dimly-lit"; Tolan's mother had “re-
fusfed] orders to remain quiet and calm™; and Tolan's
words had amounted to a “verba[l] threaft]." Ibid. Most
eritically, the court also relied on the purparted fact that
Tolan was “moving to intervene in" Cotton's handling of
hia mother, id., at 305, and that Cotton therefore could
reasonably have feared for his life, id., at 307, Acecord-
ingly, the comt held, Cotion did not viclate clearly estah-
lished law in shooting Tolan.

The Fifth Girenit denied rehearing en bane, 538 Fed.
Appx. 374 (2013), Three judges voted to grant reheaving,
Judge Dennis filed a dissent, contending that the panel
opinion “failled] to address evidencs that, when viewed in

VTolan argues that the Futh Cirouit Incarrectly noalyzed the renson-
ableness of Sergeant Cotton's behefs under the second prong of the
qualified-immunity analysis rather than the frgt. See Pet. for Cert. 12,
20. Because we rule in Tolan's favor oo the narraw ground that the
Fifth Cireuit erved in its application of the summary judgment stand.
nrd, we express no view na to Tolan's additional Argument,
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the light most favorable to the plaintiff, creates genuine
issues of material fact as to whether an objective officer in
Cotton's position could have reasonably and chjectively
believed that [Tolan] pased an immediate, significant
threat of substantial injury to him. Id,, at 377.

u
A

In resolving questions of qualified immunity at sum-
mary judgment, courts engage in n two-pronged inquiry.
The first asks whether the facts, “[t]aken in the light most
favorable to the party asserting the injury, ... shaw the
officer’s conduct violated a [federal] right[]" Soucier v.
Kalz, 533 U. 8, 194, 201 {2001). When a plaintiff alleges
excessive force during an investigation or nrvest, the
federal right at issue is the Fourth Amendment right
against unreasonable geizures. Graoham v. Connor, 480
U. 5. 386, 394 (1989). The inquiry into whether this right
was violated requires a balanecing of “'the natuwre and
quality of the intrusion on the individual's Fourth
Amendment interests against the importance of the gov-
ernmental interests alleged to justify the intrusion.'*
Tennessee v. Gorner, 471 U. 8. 1, 8 (1985): see Graham,
shpra, at 396. _

The second prong of the qualified-immunity analysis
asks whether the right in question was “clearly estah-
lished” at the time of the violation. Hope v. Pelzer, 536
U. 8. 730, 739 (2002). Covernmental actors are “shielded
from lisbility for civil damages if their actions did nat
viglate 'clearly established statutory or constitutional
rights of which a reasonable person would have known.'™
Ibid. *{Tlhe salient question ... is whether the state of

the law" nt the time of an incident provided “hir warning”

to the defendants “that their alleged {conduct] was uncen-
stitutional.” Id, at 741, '

Courts have discretion to decide the order in which to
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engage these two pronga. Pearson v, Callohan, 555 U. 8,
223, 238 (2009). Baut under eithay prong, courts may not
resolve genuine disputes of fact in favor of the party seck-
ing summary judgment. See Brossean v. Heaugen, 513
U. 8. 191, 195, n. 2 (2004) (per- curiam); Saucter, supra, at
201; Hope, supra, at 733, n. 1. This is nat a rule gpecific ta
qualified immunity; it is simply an application of the mope
general rule that a “Judge’s Punction” at summary judg-
ment is not “to weigh the evidence and determine the
truth of the matter but to determine whether there is n
genuine issue for trinl” Anderson, 477 U. 8., at 3249
Summary judgment js appropriate only if "the movant
shows that there is no genuine issue as to any material
fact and the movant is entitled to judgment as a matter of
law." Fed, Rule Civ. Proc. 56(a). In making that determj-
nation, a court must view the evidence “in the light most
favorable to the opposing party.” Adickesv. 8. H. Kress &
Co., 898 U. 8, 144, 167 (1970); see also Anderson, supra. at
855,

Our qualified-immunity cases illustrate the importinee
of drawing inferences in favor of the nonmovant, even
when, as here, a court decides only the clearly-established
prong of the atandard. In cnses nlleging unreasonable
searches or aeizures, we have instructed that courts
should define the “elearly established” tight at {ssue on
the basis of the “specific context of the pase.” Saucier,
supra, at 201; see also Anderson v, Creighton, 483 U. S,
635, 6410-641 (1987). Accordingly, courts must take care
not to define a case’s “context™ in a manner that imports
genuinely disputed factual propositions. See Brosseau,
supra, at 195, 198 {inquiring as to whether conduct violated
clearly established law “‘in light of the specific context
of the case’™ and construing “facts ... in a light most
favorable to” the nonmovant). '
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B

In holding that Cotton'’s actions did not violats clenrly
established law, the Fifth Circuit failed to view the evi-
dence at summary judgment in the light most favorable to
Tolan with respect to the central facts of this case, By
failing to eredit evidence that contradicted some of its key
factual conclusions, the court improperly “weighled] the
evidence” and resolved disputed issuss in favor of the
moving party, Anderson, 477 U. 5., at 249,

First, the court relied on its view that at the time of the
shooting, the Tolans’ front poych was "dimly-lit.” 713
F. 3d, at 307. The court appears to have drawn this as-
sessment from Cotton's statements in a deposition that
when he fired at Tolan, the porch was “ ‘fairly dark,”” and
lit by a gas lamp that was “‘decarative.’” Id., at 302, In

“his own depasition, however, Tolan's father was asked
whether the gas lamp was in fact "more decorative than
illuminating.” Record 1552 Ha said that it was not. Ibid.
Moreover, Tolan stated in his deposition that two flood-
lights shone on the driveway during the incident, id.,
ot 2496, and Cotton acknowledged that there were two
motion-nctivated lights in front of the house. Id., at 1034,
And Tolan confirmed that at the time of the shooting, he
‘was "not in darkness." Id, at 2498-2499.

Second, the Fifth Circuit stated that Tolun's mother
“refus(ed] orders to vemain quiet and calm,” therehy “com-
pound[ing]” Cotton's belief that Tolan “presented an im-
mediate threat to the safety of the officers.” 713 F. 3d, at
307 (internal quotation marks omitted). But herg, too, the
court did not credit directly contradictory evidence. Al-
though the parties agree that Telan’s mother repeatedly
informed officers that Tolan wag her son, that she lived in
the home in front of which he had parked, and that the
vehicle he bad been driving belonged to her and her hus.
band, there is a dispute asto how calmly she provided this
information.  Cotton stated during his depaosition that
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Tolan's mother was “very agitated” when she spoke to the
officers. Record 1032-1033, By contrast, Tolan's mother
testified at Cotton’s criminal trial that she was neither
“aggravated” nor “agitated.” Id., at 2075, 2077,

Third, the Court concluded that Tolan was "shouting,”
713 F. 38d, at 306, 308, and “verbally threatening” the
officer, id., at 307, in the moments before the shooting,
The court noted, and the parties agree, that while Cotton
was grabbing the arm of his mother, Tolan told Cotton,
“[Glet your fucking hands off my mom.” Record 1928, But
Tolan testified that he “was not screaming” Id., at 2544,
And n jury could reasonably infer that his words, in con-
text, did not amount to a statement of intent to inflict
harm. Cf. United Siates v. White, 258 F, 3d 374, 383 (CAs

2001) ("A threat imports ‘[a) commumicated interit to

inflict physical or other harm™ (guoting Black’s Law
Dictionary 1480 (6th ed. 1950))); Marriz v. Noe, 672 F. 3d
1185, 1196 (CA10 2012) (inferring that the words “Why
was you talking to Mama that way” did not constitute an
“overt threalt}’). Tolan's mother testified in Cotton's
criminal trial that he slammed her against a garage door
with enough foree to cause bruising that lusted for days.
Record 2078-2079. A jury could well have concluded that
a reasonable officer would have heard Tolan's words not as
a threat, but as a son’s plea not ta continua #ny asgnult of
his mother,

Fourth, the Fifth Cireuit inferred that at the time of the
shooting, Tolan was “moving to intervene in Sergeant
Cotton's” interaction with his mother. 713 F. 3d, at
305; see also id., at 308 (characterizing Tolan's behavior
as “abruptly attempting to approach Setrgeant Cotton,”
thereby “inflamfing] an already tense situation”). The
court appears to have credited Edwards' account that at
the time of the shooting, Tolan was on both feet “lijn a
crouch” or a “charging position” looking as if he was going
to move forward, Record 1121-1122. Tolan testified at

+
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trial, however, that he was an his knees when Cotton shot
him, id., at 1928, a fact corroborated by his mothey, id., at
2081. Tolan also testified in his deposition that he “wasn'’t
going anywhere,” id., at 2502, and emphasized that he did
not “jwmp up,” id,, at 2514, ’
Cansideved together, these facts lead to the inescapable
conclusion that the court below credited the evidence of
the party seeking summary judgment and failed properly
to acknowledge key evidence offered by the party opposing
that maotion. And while “this Court is not equipped to
correct every perceived error coming from the lower federal
courts," Boag v. MacDaugall 454 U, §. 364, 366 (1982)
(G'Connwr, 4., coneurring), we intervens here bacauye the
opinion below reflects a clear misapprehension of sum-
mary judgment standards in light of our precedants. Of
Brosseau, 513 U. 8, at 197-198 (summarily veversing
decision in a Fourth Amendment excessive force case “to
correct a clear misapprehension of the gualified immunity
standard"); see also Florida Dept. of Healih and Rehabili-
lative Servs. v. Florida Nursing Home Assn., 150 U, 8.
147, 150 (1981} (per curiam) (summarily reversing an
opinion that could not “be reconciled with the principles
set out” in this Court's sovereign immunity jurisprudence).
The witnesses on both sides come to this case with their
own perceptions, recollections, and even potential biases.
It is in part for that reasen that genuine disputug ave
generally resolved by juries in ouy adversarial system. By
weighing the evidence and reaching factual inferences
contrary to Tolan's competent evidence, the court below
neglected to adhere to the fundamental principle that at
the summary judgment stage, reasonable inferences
should be drawn in favor of the nonmoving party.
Applying that pringiple here, the court should have
acknowledged and credited Tolan's evidence with regard
to the lighting, his mother's demeancr, whether he shauted
words that were an overt threat, and his positioning
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during the shooting, This is not to say, of course, that
these are the only facts that the Fifth Circuit should con-
sider, or that no other facts might contribute to the rea-
* sonableness of the officer's actiong as a mattar of law, Nor
do we express a view as to whether Cotton's actions vio-
lated clearly established law. We instead vacate the Fifth
. Civeuit's judgment so that the gourt can determine whether,
when Tolan's evidence is properly cradited and factual
inferences are reasonably drawn in his favor, Catton's
actions violated clearly established law, »

* * &>

‘The petition for certiorari and the NAACP Legal De-
fense and Educational Fund's motion to file an anticus
curige brief are granted. The judgment of the United
States Court of Appeals for the Fifth Circuit is vacated,
and the case is remanded for furthey proceedings con-
sistent with this opinion,

It is g0 ordervd,
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Summary Judgrment Problem

Paul isa salesman. He claims that he reached a deal with New York Yachts, a New York
company, to be its Texas representative and that it would pay him 2 5% commission on
all boats he sold in Texas. He brought suit in federal court against New York Yachts
claiming that it owed him 5100,000 in unpaid commissions. In support of his claim, Paul
has produced aletter in which New York Yachts offered to pay him the 5% commission
rate.

New York Yachts moves for summary judgment, attaching an affidavit from its sales
manager that Taul never responded to the letter offer and that New York Yachts never
knew or approved uf Paul selling its vachts,

Assume thal the applicable contract law requires proof of an offer and acceptance in
urder for there to be a binding contract. Also further that to hold New York Yachts
liable under a quasi-contratt theory there must be proof that it had knowledge that Paul
was working on its behalf but failed to puta stoptoit,

las New Yark Yachls satisfied its burden of production for making a summary

judgment motion under Celotes? If g0, what s Paul’s burden in response to New York

R Y SRS
Ynx.lxt-\ 5 moetion?
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