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Discovery
Questions to Discuss
(Note: these questions cover several classes)

1. What are some of the reasons that we permit parties to engage in discovery before trial? (We
will talk about at least three primary reasons)

2. How is the scope of permissible discovery defined in the federal rules? (Related question:
What are the major changes to the scope of discovery under the version of Rule 26 that went
into effect in December 20157)

3. What do we mean by nonprivileged matter?

4. What is the “American” rule with regarding to discovery?

5. What are parties’ mandatory initial disclosure obligations under the federal rules?

6. What other mandatory disclosure obligations are there under the federal rules?

7. What is the purpose of Rule 27?

8. Can you explain difference between interrogatories, requests for production, requests for
documents, and requests for admissions?

9. When it comes to information generally (including electronically stored information), what
are a parties’ preservation obligations?

10. Under the new version of Rule 37 that went into effect in December 201 5, what are the
potential sanctions available if a party failed to take reasonable steps to preserve information
that should have been preserved in anticipation or conduct of litigation?
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THE STATE COURT LITIGATOR'S GUIDE TO
DISCOVERY IN FEDERAL COURT

BY CHRISTOPHER V. POPOV & LIANE NOBLE

3

state court, litigating in federal court can feel like ver-

turing to a foreign land. But at least as far as discovery is
concerned, federal courts speak the same basic language that
is spoken in state court. Indeed, the stated goals of discovery
in both state and federal court are to allow parties to obtain
full knowledge of the facts and contentions, tg prevent trial by
ambush, and to promote fairness.! And under both systems,
litigants have the same basic discovery mechanisms at their
disposal: requests for disclosures,

FOR THE TRIAL LAWYER WHO PRIMARILY PRACTICES in

of the action for failure to prosecute.’ Because ther
corollary to the initial planning conference requi
under the Texas rules® litigators who find themse ves 1n
federal court should familiarize themselves with Ru  26(f)
and be prepared for the conference at the outset of the case.
During the initial pretrial conference, parties must: (1)
consider the nature and basis of their claims and defenses
and the possibilities of settlement, (2) make or arrange for
the exchange of initial disclosures, (3) discuss preservation
: of discoverable information, and (4)

interrogatories, requests for admis-
sion, requests for production, and
depositions.

Nevertheless, there are important dif-
ferences in how discovery is executed

Think of the differences between
state and federal discovery
as different dialects of the
same language.

develop a proposed disc&ery plan
for submission to the court.’

The requirement in federal
that the parties themselves d
a discovery plan also m

in federal court. The failure to recog-.
nize these differences can be embarrassing for the infrequent
federal practitioner, and can even have implications on the
success of a case. Think of the differences between state and
federal discovery as different dialects of the same language.
This article highlights some of the differences between the
two systems and serves as a quick and informal primer for
those who are not experienced federal court litigators. It
serves as the state court practmoners “phrase book” for use
in federal court. N
I. The Federal Rules Prohlblt Parties from Serving
Discovery Until Tbey Haye Conducted a
Rule 26(f) Conference
A key distinguishing feature ogfederal discovery practice
is the requirement under ederaluRule 26() that parties
conduct an initial pretnal conference before discovery can
begin. Discovery in a federalssuit cannet.be ~ “wuntil after
the completion of this initial conference? This, of course,
contrasts with Texas state court practice, Where fhie dis overy
period begins at the commencement of a case, and parties are
generally advised to begin discovery immediately.®

Rule 26(f) requires parties to confer “as soon as practicable,™
and a party's failure to do so can lead to sua sponte dismissal

w significant departure from Texas
dlscovery practices. In Texas state court, “[e]very case
must be governed by a discovery control plan,”® and the
rules provide for different levels of discovery depending on
the amount in controversy or the complexity of the case.
Level 1 discovery rules apply to expedited actions under
Texas's recently amended Rule 169,° Level 2 is the default
discovery plan,'? and Level 3 applies when so ordered
by the court, either on the parties’ motion or the court’s
initiative.!! In contrast there areno default discovery plans
in federal court; parties practicing in federal cour must
develop a proposed plan on their own. Indeed, a arty’s
failure to participate in good faith in developin and
submitting a discovery plan may lead to the imp ition
of sanctions.!2 This plan must state the parties’ view and
proposals regarding the following; (1) changes to disc
procedures, (2) discovery scope and deadlines, (3)
related to discovery of electronically stored inform
(‘BSI®), and (4). claims of privilege and protect
Parties “ustile with the court a written report ou
the di covery plan 14 days after the 26(f) confere
court mayzthen memorialize the parties’ agreemen
asc eduhng order;* ailure to follow an order unde
26() canylégsé'ltﬂn sanctions.'?

>
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Il. Initial Disclosures Are Mandatory and
Automatic Under the Federal Rules.
Another unique feature of the federal discovery rules is
the mandatory and automatic nature of initial disclosures.
In Texas, a party may serve on another party a request for
disclosures pursuant to Rule 194.16 In contrast, the federal
rules require that certain information be voluntarily disclosed
without a discovery request.}” The purpose of this rule is to
accelerate the exchange of basic information and to eliminate

the paperwork involved in requesting such information.!®

Mandatory disclosures in federal court octur in three stages:
initial disclosures, expert disclosures, and final pretrial
disclosures. Initial disclosures are generally made within' 14
days after the Rule 26(f) conference and must include informa-
tion regarding potential witnesses, documentary evidence,
damages and insurarice.!® Expert disclosures must be made
by the date set by court order or agreed to by the parties.?°
Final pretrial- disclosures must occur at least 30 days before
trial and must include information regarding witness identity,
deposmon witness 1dent1ty, and document 1dent1ty 2L
leltatlons on ertten and Oral Dlscovery Are Found
Throughout the Federal Rules; as: Opposed to Being
Dictated by a Particular Discovery Level. '
A state court litigator should also note that the federal rules
impose different 'limits on the other forms of discovery,
and that those limits on discovery are found in different
places throughout the federal rules. Unlike the Texas rules,
which set forth varying limits on oral and written discovery
depending upon which of the three discovery control plans
apply, the federal rules apply a more uniform set of limits
that are specific to the type of discovery (e.g., requests for
admissions, interrogatories, or depositions), as opposed to the
type of case or the amount in controversy. With respect to
requests for admissions, for instance, the Texas rules impose
a limit of 15 requests for Level 1 cases,?? but do not limit the
number of requests in Level 2 or 3 cases. The federal rules do
not limit the number of requests for admissions, but a court
can impose a limit by order or local rule.* With respect to
interrogatories, the Texas rules impose a limit of 15 for Level
1 cases and 25 for Level 2 cases.?* For level 3 cases, absent a
court ordet, interrogatories are subject to the Level 1 or Level
2 limitations depending on the amount of relief requested.?’ In
contrast, the federal rules limit the number of interrogatories
to 25 in all cases, absent leave or stipulation.?® Finally, with
respect to requests for production, the Texas rules impose a
limit of 15 requests for Level 1 cases,?” but do not limit the
number of requests in Level 2 or 3 cases. The federal rules do
not limit the number of requests for production for any case.28

The federal restrictions on deposition practice are also more
uniform than the multi-tiered approach set forth in the Texas
rules, In state court, regardless of the discovery control level,
no side may examine or'cross-examine a witness: for more
than 6 hours; excluding breaks.?*'Additionally, for Level 1
cases, each party has 6 hours in total to examine and cross-
examine all witnesses, but the parties may agree to expand
the limit to 10 hours.?® In Level 2 cases, each side is limited
to 50 hours to examine and cross-examine opposing parties,
experts designated by those parties, and persons subject to
those parties’ control.3! Additional time may be allotted if
more than two experts are designated. In contrast, the federal
rules simply limit the parties to 10 depositions per side and
limit each deposition to one day of 7 hours absent leave or
st1pu1at10n 32, 1
; idps 4 17 e i LR bod || hnA

The deadlirie by which parties must complete discovery is
also typically easier to calculate in federal court. In Texas;
the discovery period varies based on the discovery level.
In a:Level 1 case closes 180 days:after: the first request for
discovery of any kind is served.* The: discovery period for
Level 2 cases closes on the earlier of 30 days before trial,or
nine months after the earlier of the first deposition or the
due date of the first response to written discovery.3* Level 3
discovery periods end in accordance with Level 1 or Level 2
depending on the amount of damages sought and the issues
involved. Conversely; the deadline for discovery in federal
court is simply determmed by court order. s T

The more uniform nature of the federal limits on discovery
has its advantages and disadvantages. On the one hand, the
federal rules make it less complicated to calculate deadlines,
time limits, and limitations on requests. On the other hand,
under the federal rules, individuals litigating a'single $76,000
claim will be governed by the same default discovery limits
as two multi-national corporations litigating a complex $76
million suit. In other words, the federal rules may impose' or
permit discovery that is disproportionate to the needs of the
case, which highlights the importance of thinking critically
about the needs of the case at the outset, and using the26(f)
conference to set a scheduling and dlscovery control order
that makes sense for a glven case::’ -
¢ V. The Federal Rules Make It Easier. toi Compel
Discovery from Out-of-State: Non-Party Witnesses. '
The federal rules provide some advantages to parties seeking
discovery from non-party witnesses who work or:reside out
of state. Tex. R. Civ. P. 201:1(a) permits parties to.take deposi-
tions of witnesses located outside of Texas, but the litigant-
must first determine the requirements of the other state’s
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courts. This could involve the use of letters rogatory, letters
of request; a.commission or the filing of an ancillary action.
The requirements vary from state to state and sometimes even
by county. In contrast, Fed. R. Civ. P. 45(a)(2) authorizes a
federal court to issue a subpoena to any witness in the United
States, subject to.the limitation that the witness can only be
compelled to appear for deposition within 100 miles of where
the subpoena was served _ { j

.-:\/ The FederaI Rules Reqmre Automatlc Disclosure of

R i~ Expert Witnesses and Expert Reports.

A‘no’ther ‘important ‘distinction  between federal and state
discovery procedures involves the discovery of expert opin-
ions. While the federal rules requlre parties to automatically
produce 'expert reports, there is no such requirement in
Texas state court. Rather, a party in state court may request
the teport of an ‘opposing party's retdined testifying expert
through its request-for disclosure.3’ The responding party
may then either produce the report or tender the retained
expert for deposition.3 Additionally, a party may move for

a court 'order. requiring: productlon of a retamed testifying

experts report Mgy e o gz

~ In contrast, the federal rules Tequire that certain expert dis-
covery be voluntarily disclosed without a discovery request.®
‘These mandatory-expert disclosures, as briefly described
above, must be made by the date ordered by the court, the
date stipulated by the parties, or.at least 90 days before:the
trial date.®® Unless otherwise stipulated or ordered, this
mandatory djsclosure of any retained testifying expert must
also be accompanied by a written report.*® While, partiés are
not required to produce the reports of non-retained:testifying
experts, they must provide a disclosure summarizing the facts

and opinions to which the non-retained witness-is-expected -

to testify.*! It is also important to note that whil¢;drafts of

expert ‘Teports are discoverable in state, court; Jthe; federal -

rules treat draft expert reports as privileged Work?product $
| Mf‘f{" ‘h f—ré .‘A‘
The Federal Rules Set Forth.a leferent Mechanism
for Assertlng Privilege and Challenging Claims:: of Prmlege
State court litigators should also be aware ‘ofthreeimportant
federal-state distinctions related to'the discovery.of privileged
information. First, the procedure for: aSSertmg a privilege’is
different in federal court. In state coutt,n-orderto,claim a

o | ek

privilege, a party first withholds the information an@.séwes '

a withholding statement.*> Then, the requesting party*may

request a privilege log.** The respondent muststhen:supply |

a privilege log within 15 days of the:request.*’ In:contrast;

under the federal rules, it is not necessary to request a privi: -

lege log when the respondlng party asserts a pnvllege 46, The

federal rules 'place the burden on the respondent to notify
the requesting party that it is withholding information and
automatlcally Serve & fesponse that includes a pnwlege log ¥

Second state and federal courts handle differently the
inadvertent disclosure of privileged information. In Texas,
Rule 193 contains a snap-back provision, under which par-
ties who inadvertently disclose privileged information are
permitted to amend their withholding statements within 10
days of discovery of the accidental production.*® Materials
must then be promptly returned. Federal Rule 26(b)(5)(B)
similarly requires prompt return, sequestration, or destruc-
tion of any inadvertently disclosed privileged information,
but it goes even further and includes additional protections.
Under the federal rule, the recipient of an inadvertently-
disclosed privileged document is prohibited from using or
disclosing the information until the claim of privilege is
resolved: The recipient is also required to take reasonable
steps to retrieve the inadvertently-disclosed information if
the recipient has disclosed it to athird-party before being
notified of the privilege claim. Moreover, the federal rules
contemplate enforcement of additional  “quick-peek” or
“claw-back” arrangements between the parties as:a way to
avoid the excessive costs of pre-production review.*> Under
a quick-peek agreement, a responding party provides certain
materials for initial examination without waiving any claims
of privilege, the requesting party reviews the information and
designates the documents it wishes to have actually produced,
and the responding party conducts its privilege review ori only
those specified -documents.”® Under claw-back agreements,
production without intent.to waive privilege or protection is
not a waiver so long as the responding party identifies the
documents mistakenly produced, and the; recelvmg party’s
documents are retumed P :

Fi.nally,- the source of substantive  privileges law differs
“between state and federal court. In Texas, many privileges are
codified in the Rules of Civil Procedure or Rules of Evidence.
«Fherules contain specific provisions governing work product
pmvﬂ;ge ‘attorney client privilege, spousal privilege, trade
secfet:privilege; clergy privilege, physician-patient privilege,
‘and-mental health information privilege.52. Conversely, the
Federal‘Rules of Givil Procedure and Federal Rules of Evidence
donot codlfy pnv11eges in the same way that the Texas rules

“do:Rather; federal.common law governs these concepts in

wgases: based! on federal” question jurisdiction. In federal
cases&premlsed on’ d1ver51ty Junsdlcnon state law privilege
'rules w;ll govem: AR j
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VIi. The Federal Rules Apply Different Standards for
Obtaining Protective Orders.
Parties in both federal and state court may file a motion for
protective order to limit the scope of discovery, but litigants
in federal court must be prepared to show good cause. Texas
courts will issue a protective order to protect against undue
burden, harassment, or the invasion of a protected personal,
constitutional or property right.’* Federal courts require an

-additional showing of good cause, In determining good

cause, many courts apply a balancing test to determine
whether the producing party’s burden of production and its
privacy interests outweigh the right of the opposing party
and the public.’®

Parties may also seek to limit the disclosure of privileged or
confidential materials exchanged through a sealing order.
Under the stringent sealing requirements of Texas Rule of Civil
Procedure 76a, a party must file a written motion specifying
the grounds for protection and must post a public notice
stating the time and place of the hearing and inviting the
public to intervene and be heard.”” In federal court, records
may be sealéd without public notice, and a sealing order may
often be obtained where the parties agree on confidentiality.’®

Vill. The Federal Rules Envision a Two-Tiered
Approach to E-Discovery.

The federal rules and supporting case law create a more
comprehensive scheme for electronic discovery. In Texas, a
single e-discovery rule, Rule 196.4, requires responding par-
ties to produce electronic data that is “reasonably available,"
If the party cannot produce the information requested, it must
state an objection. If the court orders the responding party to
comply, the court must also order the requesting party to pay
the reasonable expenses of any extraordinary steps required
to retrieve and produce the information.5

Whereas Texas e-discovery is governed by a single rule and
a single substantive Supreme Court case, federal e-discovery
provisions are integrated throughout the federal rules and
there are a plethora of decisions interpreting those rules. The
federal e-discovery scheme envisions a formalized two-tier
approach with less court intervention. Under the first tier,
a “party need not provide discovery of [ESI] from sources
that the party identifies as not reasonably accessible because
of undue burden or cost.”! If there is a dispute, the rules
contemplate that the parties will meet and confer before filing
discovery motions.®? If, after a conference, the parties are still
in dispute, the second tier of federal e-discovery is initiated.
Under the second tier, the responding party must show
that the information requested is not reasonably accessible

because of undue burden or cost. If that showing is made,
then the requesting party must show good cause for the
production.53 Whether practicing in state or federal court,
advocates should atternpt to address e-discovery issues in
the early stages of the litigation:

IX. A Federal Court May Appoint a Magistrate judge to
Set a Scheduling Order and to Rule on
Discovery Disputes.

Another facet of federal practice likely to affect the discovery
process is codified in 28 U.S.C. § 636 (b)(1)(A), under which
a federal judge may “designate a magistrate judge to hear
and determine any pretrial matter pending before the court,”
including the resolution of discovery motions. Indeed, many
judges refer all discovery motions to magistrate judges for
resolution.%* Although parties may initially be taken aback
when they learn their discovery dispute is being decided by
a judicial officer other than the Article III judge to whom the
case was assigned, this practice may actually be beneficial
to the litigants. Disputes can often be decided more quickly
by magistrate judges, who routinely deal with discovery
issues and who often have more flexibility on their dockets

for oral hearings.

X. A Federal Court’s Local Rules Can Modify the
Discovery Rules in Material Ways.

Another essential consideration when conducting discovery
in a federal suit is the interaction of the district court’s local
rules with the Federal Rules of Civil Procedure and Evidence.
For instance, the Local Rules in the Northern District of
Texas contain filing requirements for discovery materials:%3
The Local Rules in the Western District of Texas contain
additional notice requirements for oral depositions, limits
on the number of requests for admissions, and pre-approved
interrogatories for which objections will not be considered
In the Eastern District of Texas, the court runs a discovery
hotline answered by a judge to rule on discovery disputes. 5
While state district courts in Texas promulgate and enforce
local rules as well, they typically do not substantively alter
discovery limitations in the same way.

Xl. Conclusion
To the experienced state court practitioner, discovery in fed-
eral court should not be a completely foreign and unfamiliar
experience. By and large, trial lawyers in state and federal
court will have the same discovery tools at their disposal.
There are, however, some nuanced differences, including:
the Rule 26(f) conference requirement; mandatory initial,
expert, and pre-trial disclosures; different limits on the
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Vanous forms of | dlscovery (see Flgure 1 below) more expedi-
tious exchange of expert evidence; different substantive and
procedural rules regarding privileges; and a more formalized

relevant distinctions, but rather a preliminary reference point
for newcomers to federal discovery-practice. The reader is
encouraged to consult the Federal Rules of Civil Procedure and

two-tier approach to e-discovery with less court intervention.
This article is not meant to provide an exhaustive list of all

D1scovery

IR TR e T ek

After partleﬁ complete

’When smt is f11ed

Evidence as well as the district’s local rules before proceedmg
w1th dlscovery in federal court. ;

BIG) the due” date ‘of the

Earlier of (1) 30 days before
trial or (2) nine months
after the earlier of (a) the
first oral _deposition or

first response to wntten
discovery. Tex. R. Civ. P.
190.3(b)(1). '

Absent dlscovery con- |
trol order, refer to Level
1or2 dependmg on
amount of relief sought.

RE

--.| sures'in three stages:
-] initial, “expert -and

pre-trial. FED. R. CIV.
P. 26 (a)(1). .

|Period " | Rule 26(f) conference, | " * 71
| Bégins:+ ~ EED.R, CIV. P 264
‘Qis_tow}'ery As ordered by the_ 180 ‘days after the first
Period Ends. | court or agreed by the request for dlscovery is,
' parnes .| served. Tex. R. Civ. P.
s .1190.2(b)(D).
Disclosures. - | Mandatory disclo- | Not .mhndatog,' must be

{ May'‘request' disclosure

of ‘documents, not con-
sidered 'a request for
production. ‘Tex. R. Civ.
P. 190.2(b)(6).

reguested under Tex R. Civ.

No other limitation.: = - =

AR B

P._1042.
No'other limitation. _ '

Requests for

FEp. R. Cwv. P. 36

No more than 15 written

No .Lir:nit .

No Limit.

33@(Q).

Admissions. | does not set a limit on | requests for admissions.
number, but a court | Tex. R. Civ. P. 190. 2(b) T
can impose a limit by (5) :
order or local rule. _

Absent leave or stipu- | No more than 15. Tex. R.

Interrogator- | lation, no more than |.Civ. P. 190.2(b)(3).

ies. 25. FEp. R, CIv.P.| ., s

No more than 25. Tex. R.
Civ. P. 190.3(b)(3).

Absent discovery con-
trol order, refer to Level
1 or 2 depending on

Requests for
Production.

No Limit. FEp. R, CIV,
P 34

Nomore than 15. Tex. R.

Civ. P. 190.2(b)(4).

No Limit. .

amount of relief sought.
No Limit.
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No side may examine or cross-examine a witness for more than 6 hours,

Depositions. | FED. R. Civ. P. 30
sets a limit of 10 |excluding breaks, Tex. R. Civ. P. 199.5(c).
depositions per side, | g5ch party has 6 hours | Each side has 50 hours | Absent discovery con-
but can be increased | iy 1ota] to examine and | to examine and cross | trol order, refer to Level |
with leave of court or | oyoc5 examine all, wit- opposing. parties, experts |1 or 2 depending on
stipulation,  Limited | pegges, may agree to | designated by those parties, | amount of relief sought.
to one day of seven expand to 10 hours, but | and subject to those parties’
hours, a'bsent leave or | not more without court | control. No time limit on
 stipulation. order. Tex. R. Civ. P.|deposition of witness not
190.2 (b)(2). subject to either party's
control. If side designates
more than 2 experts, other
side has 6 hours more for
each additional expert. Tex.
R. Civ. P. 190.3(b)(2). |
Discovery |Federal court may | Tex. R. Civ. P. 201.21(a) permits deposition of out of state witness, but the |-
Subpoenas | issue subpoena to | provision is subject to the requirements of the other state, which may involve
for Third any witness in- the | filing for a commission, letter rogatory, or ancillary action. A witness can only |
Parties. United States, but a | be compelled to appear within 150 miles of her residence or where she was
“ non-party witness can served Tex. R. Civ. P. 176.
‘only be compelled to
appear for discovery
within 100 miles of
where he resides. FED.
R. Civ. P. 45.

Chris Popov is a partner with Vinson & Elkins, LLP. He has tried
commercial cases in both state and federal courts. Prior to joining
the firm, Chris served as a judicial clerk to the Honorable James L.
Dennis on the United States Court of Appeals for the Fifth Circuit.

Liane Noble is a litigation associate with Vinson & Elkins, LLP
Prior to joining the firm, Liane served as a judicial clerk to the
Honorable Fred Biery on the United States District Court for the
Western District of Texas. %

1 In re Alford Chevrolet-Geo, 997 SW.2d 173, 180 (Tex. 1999)
(“The primary objective of discovery is to ensure that lawsuits are
‘decided by what the facts reveal, not by what facts are concealed.™);
Alvarado v. Farah Mfg. Co., 830 SW.2d 911, 913-14 (Tex. 1992)
(goals of discovery are “to promote responsible assessment of
settlement and prevent trial by ambush”); Clark v. Trailways, Inc.,
774 SW.2d 644, 646 (Tex. 1989) (‘[Rlules regarding discovery .

. were designed to . . . ensure fairness."); Shelak v. White Motor
Co., 581 F.2d 1155 (Sth Cir. 1978) (discovery rules are designed
to prevent “trial by ambush” and “that sort of emergency litigation
which could degenerate into ‘quick-draw hip-shooting’™); Burns v.
Thiokol Chemical Corp., 483 F.2d 300, 304 (5% Cir. 1973) (“Properly

-

used, [the rules of discovery] prevent prejudicial surpnses and
conserve precious judicial energies.”.

% FED. R. Cv. P. 26(d)(1). Exceptions to this rule include discovery
conducted before suit by the filing of a verified petition under
FeD. R. Civ. P. 27, discovery conducted with leave of court after
suit is filed but before the Rule 26(f) conference, and discovery
conducted in certain proceedings exempt from the Rule 26(f)
conference requirement as outlined in Fep. R. CIv. P. 26(2)(1)(B)
and the 2000 Notes to FED. R. CIv. P. 26, at q15. !

3 Broomv. Arvidson, No. 04-00-00214-CV, 2001 WL 220058;at *5
(Tex. App—San Antonio 2001, no pet.) (trial court properly denied
continuance because plaintiff's delay in setving discovery requests
over three months after she filed her origina] petition indicated
a lack of diligence); see also Patrick v. Howdrd, 904 SW.2d 941,
946 (Tex. App.—Austin 1995, no pet.) (promptness of discovery
requests is an indication of diligence).

“* FED. R. C1v. P. 26(f)(1). The conference must occur at least 21

days before a scheduling conference is to be held or a scheduling
order is due under Rule 16(b). Under Rule 26(f)(4), courts may by
local rule require an expedited schedule for the conference and
written discovery plan report.

3 See Spencer v. United States, No. C-11- 122011 WL 1158552, at
*3 (S.D. Tex. Mar. 25, 2011) (dismissal for failure to prosecute was
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LIVING DAILY WITH WEEKLEY HOMES

BY KENNETH . WITHERS & MONICA WISEMAN LATIN-

INTRODUCTION
Texas led the nation in udopting a specific procedural rule
addressing the discovery of electronically stored information
(ESD. Tex. R Civ. P 1964 has been with us since 1999,
and although It was a new and novel rule, there have been
remurkably few appellate opinions sddressing the subjeed!
Afler ten years, the Texas Supreme Count ook the opportu-
nity presented by In 1e Weehley Homes? t provide o detatled
blueprint for roquesting ESE - That blueprint clearly is not
from a patiern book. Discovery of ESI requires custom legal
carpentry, for good resons 1 takes though, planning, and
cammunication between opposing counsel to avold wirning
thscovery of ES| mioa money pit, While Rule 196 4 providesa
pracedural [ramework for parties who insist on farmal motion
pracuce, the cost and delay of Inigaing ESI discovery issues

ean he signifcantly reduced—ur climinated aliogether—with

some contmon-senseé coopetaiion belwedn opposing counsel
to develop a fasr and proparuonat discovery builling plan
before breaking ground. :

Inthis article, we discuss why diseovery of BSEis different
from the discovery of paper to which lawyers were accustomed
before the 1999 amendments, and how the Texus Rules of
Cistl Procedure address these differences in Rule 1964, Then
we review the background lacts.of Weekley Homes and explore
the Supreme Court's apphicauon of the rule. We also see how
Weckly Humes has been applied in subsequent appellate court
decisions Finally, we look ot the Caurt’s practical advice for
huignms secking or responding to discovery of ESI and the
Court’s call for planning, communication, and ceoperation
bewween opposing paties tn liigation,

. Why discovery of ESl is different
We live in 0 world of electronic information Almast every-
thing we read, listen to, watch, write, or communicate to
others 15 generated, stored, or transmitled using computer
wchnology. 1o husiness, government, educnuon, enteriain.
menl, and aimost all ather human endeavors, relauvely hotle
wformation is committed to paper in the first stance
Although exact staustics are difficult w come by. experts have
long believed that 93 percent of all business documents ate

created electronically and only 30 percent ace ever printed -

1 puper.® While paper ducuments abound. aimost oll paper
documents are privtouts information from computer les. Ask
yoursell when you last saw atypewriter being used routinely

in a business, governmenm office. school, ur even at home

Recent statistical research confirms thay we are overwhelm-
mgly a “digial’ informaiton society, According o the
University of Californis ar San Dicgo's Globwl [nformation
Industry Cenier, Ametican consumers receive only about
8 61% ol their information in print form, mensured 1 words,
Measurcd in time, the avorage American spends only .6 hour
per day reading printed material Measured in compressed
bytes, print constitutes only 02% of all informaton media.*
Tha researchers note that “{njew digital technolagivs continue
@ remake the American home.™

Ten years: ago 40 percent of ULS. honseholds had a
personal computer, and oaly ane-quarter of those had
Internet sccess Current cstimates ure that over 70
percent of Americans now awn a personal computer
with Internet aceess, and increasingly that avcess is
high-speed via broadband connecuvits, Adding iPhones
and other 'smart wireless phones, shich are computers
1 all bt name, personal cumputer ownership increases
o mure than 80 pereent. | ..} The wverage American
spends nearly three hours per day on the computer, aot
mcluding time w work, *

The use of computers o genetare, manage, and communicate
information has significant consequences that go for beyond
simply changing the way we write and store information.
Some of these are extensions of problems that could occurin
the puper document world. Others are unique 10 the computer
world. But 1hese consequences requure us to approach the
discovery of clecuronically stored wlormation (ESD dilferently
than we approached the discavery of paper documents.

A. Volume

The first—and perhaps the most obviaus—consequence of
our conversion ta digital wformation wchnology 1s an explo-
sion in the volume of data that may he subject 1o discovery, or
that needs to be sifted through to locate that which 1s subject
1 discovery. Two leading electronic discovery thinkers note
that “hijn a small business, whereas formerly there was usually
one lour-deawer {ile cabinet full of paper records, now there
s the equivalent of two thousaad four-drwer file cabinets
full of such records, all contained m a cubic foot or so in the
form of electronically stored information.™

i
i
!

502



|
!
}
|

o EADVOCATE Y SUMMER 2010

The {ncresse in volure is due to 2 mumber of factors. Ope
is that electronic information systems tead o automatically
replicate and siore numerous copies of files in & viriety of
Iocations, The same Ale—or sighily different versions—may
be flound on several active avess of the computer hard drive,
or as duplicate files maintained for backup purposes, or
on archival and disaster medin, A second reason for the
proliferation of ESI is that users tend 1o distribute coples
of theis work far and wide, because it is so fast and easy ta
do. Gone are the days when one copy of 20 office report or
memorandum was dreulated to 20 or more people, each of
whom ckacked theiy name off tha distyibution list and passed
it on ta the next. Today, a report or memorandun, with 4 few
keystrokes, is replicated in the file directorles or on the hard
drives of every member of the erganization, A third reason
for the proliferation of ESI is that many human communica-
tioms that used to be relatively or purely ephemeral, such o5

zlephone calls and handwritten notes, we now routinely
conducted using electronic {nformaton systems, leaving 2
more-crless permanent record. The sheee volyme: of email,

“araw

essential environment for tanslaring elecoonds impulses
into information) and the ever-growing arsay of application
software that sllows the information to be created, managed,
and viewed. Without the proper elements of the system in
place, ESE is just z vast assembly of positive and negative
charges arzanged on magneticimedia, As Baron and Pau) wrie:

(Quire secently thers has been an evolutionary burst
In writing technology ~ & jagped puncruation on a 50

+ centuryJong sine wave. A quick succession of advances
clusiered or syoced ogether, 1o emerge it a tadically
new and more powerful writing techuology. These
include digitization; real time compuring; the micro-
processor; the personal computer, e-mail; local and
wide-area networks leading to the Internet: the evolution
of software, whith has *locked in® seamless editdng asan
almnst untversal function; the Werld Wide Web; and of
course people and their technique. These constiruents
have swiried into an information complex, now known
as Lha‘lnfmnndmﬁwsysm:hsuchaqstmz,

for instance, is steggering, According whole exhibits an emergent :
to the vespecied technology research According to th that is much moze than the sum of the:
firm Radicad Group, 247 billiom ceording to the respecred pasts. Critically for Law, such systems
enail messages were sent per day in | technology research firm Radicari cannot be undexstood ot explained by
2009, znd that number will double | Group, 247 billion email Messages | any one person.® »

by 20137 If the average office worker | were sent per day in 2009, and that
number will double by 2013.

sends or receives spproximately 100
business-related emafl messzgesa day

Sizoply pur, lawyers withour fnfos-
mation mamagement expertise arz

{a conservative esrimate) and all were
saved, 25,000 email messages will accumulate tn that office
warker's mailbox in the cousse of a year. In an organization
with even a rudimentary eleciwonie informadon system,
that volume would be magnified by the system's autoreade
replication and backup operations, as well 1s users’ endency

to send rmail to mudtiple recipients,

B, Complexity

A second important fearure of ESI that distinguishes iz
from paper documentation, and that necessitates a different
spproach to discovery, is that ESLis created, maintained, and
stored in complex systems, and often cannot be extracted
from these systems without difficuly. Almost anyope czn
understand the technology of paper records—gen and ink,
typewriter and Hling cabiner, carbon and photweopier, While
the physical fle organization might have been complex, no
special equipment or expertise heyond Literacy in the relevant
linguage was needed to access the information stored oo
peper documents. EST, however, is the product of a complex
set of telationships between physical equipment (camputer
drives and storage media), operating systems (praviding the

seldom in 2 position to zither know
what they should be asking for in elecoronic diservery, or
provide g response to a request, withont an understznding
of the systems with whi they are dealing, Even when they
bave: the refevant ES, they are hard pressed ta explain here
it came from ar lay the proper [oundation for admission of
the ESI as evidence?

€. Preservadon

One tmportant element of the complexity of £51 that further
distinguishes it fom paper documentation is its essenially
tpbamu:lnnmr;"[histsnmthcmasth:cphcm:nl
nature of unrecorded spoken words, which ace truly gone
once they are uttered, but closer to the original meaning of
ephemera—information recorded for very short retention.
Information systems record information in a variery of
ways, almost all intended for short retention or raigradon
to less transitory media. Electronic information systems
are constanely taking in new data, moving data o variod *
lemporary storage aveas, overwiting stale ot duplicag data,
2xd delering whole files. Mosr of this activity s ccuiringat
high speed and without any human intervention. Tradionzl
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concepts of “preservation” developed Jor the paper world
slmply cannot apply.

' This 1s not to say that “preseryadlon” i8 fmpossible, In facr,

elecronic informarion systexas are capsble of storing vast
amounts of informarion for long periods of Hme, and Berause
of the complexity znd replication of data within systems,
almost nothing is acally lost. However, locating specific
data and locking it down in a form that can be accessed for
later use tequired promopt acton, may requite specialized
expertise, and can be considerably more expensive than
simply seting aside a box of paper documents,

D. ‘Dark Data"

A Bnal factor that disunguishes slectionic discovery from
discovery of paper documentation is what some information
scientists Have dubbed "the rise of dark data” This rafers
to ESI thut is areated by informadon systems themselves,
and not intendonally by people using the systems. *Dark
data” goes beyond the emall, word processing, spreadsheets,
databases, videos, and other documents that users crease znd
access rowtiely, The phrase *darle data” was cofned recently
by researchers at the Unwversity of Californis at Yan Dingo,
whe hypothesized

... that most dawa Is careated, usad, and thrown, away
withuut any person ever being aware of ks existence,
Just 26 cosmic dark matter is detected indirectly only
thraugh its effect on things that we can see, dark data
is zot directly visible ta people. The family agto (or
automobiles) is a mare typical example of dark data.
Luxury and high-performance cars today carry more
than 100 microcontrallers and several bundred sesors,
with update rates ranging from one to more than 1,000
readings per second. One estimate {3 that fom 35 10 40
percent of a car's sticker price poes to pay for software and
electronics, As microprocessors aned sensors 'talke’ to each
pther, their abilivy (o process informadion hecomes critical
for anto safesy, For example, airbaps use accelerometers,
which measure the physical motion of a thry silicon beax,
From that motion, the car's acceleration is calenlated, and
*. .approdmately 100 dmes each second, this data is sent
" o a microprocessor, which uses the last few seconds of
measurements to decide whether and at what intensity
to inflaie the adzhag in the event of a collision. Over the
life of an auto, cach sccelerometer will produce more
than. one billion measurements, Yet in a erash, only the
last few data points are criical 3, - .

This EST is buried fn the vohune and complzﬁ:y. of elec-

tonic information systems, but may be bighly relevant to
2 legal action and 15 entirely within the potential scope of
discavery in the appropriate case. Mote commpn forms of
“dark dats” that have been the mbjeet of discovery tn civil
litigation are the rddresses of people who visit web sites,
automatically recorded by web secver sofiware* wod the
structure of complex datsbases from which 2 party needs
to derive particular data!? Perhaps the most common form
of "dark data” subject to discovery is metadats, the tracking
information that computer applicadons and systems generate
zbout computer Rles themselves, such ag the date of ereation
or the date & Kl was last accessed. ’
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TACKLING E-DISCOVERY ON A BUDGET

BY SHAWN RAYMOND

hiring 2n outsids vendor to take charge of the stise
data collection and production process, meluding
hosting an on-line plaform for docurent review. But going
this route is not chesp. Indeed, for many clients, pardeularly
individuals and small businesses, it is prohibitively,expensize,

M ANY COMI4ERCIAL CASES ARE LARGE ENOUGH 1o justizy

Having recently completed several moderately sizad eloce
tronic docuzment productons in plingff-sids commercial
contngency (e cases for clients who are paying expenses, |
am happy to share my still avlving approach to catrying owm
*do-it-yourseli” elebrronic discovery for cast conscins cliants,

Reach Early Agreement on How te Preduce E-Discovery
At the outset of each case, 1 work to get 21l pardies to agree
on the format for how all electrorde production, pasticularly
emails, will take place. At Susman Godfrey, we proposs the
following standerd agrearcent: :

Elestronic ducurnents will be produces, to exeent
possible, in POF format. U necessary, the pactes
will exchange applicarion data electranically in the
native format kept by the producing party. We will
produce 2 butes purbered fl= lsting of the Bl
names and directory strucrure of whatis on exy CDs
ot BVDs exchanged that do not contain electronic
documents produced in the FDF [ormat U such
applicadon data is used at trial or in deposidon,
the party intoducing the data will indicate in the
footer on the hard-copy version (or on 2 separaie
cover shes!) (a) the D or DYD from whenes it cazme,
() the directory or subdirectery whers the Ble wax
located on the CD or DVD, and (¢) the cams of the
file iself inchiding the file extenslon,

J find that produciog electronie documents in FDF fonmat
is almost always sufficdent and cheaper. The alternaive,
praducing electzonic documents in cative ferma, is usually
an unnecesserily expensive, combersomme approach unless
special crenmstances dictate. The biggest exception that
comes to mind involves the production of Excel sprezdskeers
that contain more than one page of cohumns - they tam be
extzemely difficult 10 1ead as individual PDF print outs and
may be meaningless withaut the ability 1o ses the foreulas
“hat create the numbers in the Excel sprezdshests,

Evea if it nrns ont thist some ameunt af nzttve-formst produc-
tion needs i ke place, I nonetheless press opposing eounsel
Ior 22 sgresrnent to inidally produce all electronic docusments
i PDF format. and then give each side the opperuznity to
request a supplementsl narive-format production for particulsr
docurrents (2g, documents difficulr to read 2s FDFs, o
documentsin which the paydes want to review the metadats),

If you go the “production as & PDE* route, make suze 16
specify whether or not the parties will produce responsive
clectrenic documents as searchable PDFs. 1 prefer producizg
docursents in sesrchable PDF format because it §s easy o
upload the them 1o any number of stardard document review
tools (z.g, Summaton Blaze, CaseMap, Concordance) that
do not require you or your ‘client to pay en curside vendor
tohost the documents on an expeasive external platform,

Kesp an Eye Out for Certain Types of E-Discovery
Until recenly, Tviewed the tarm “E-Discovery” 2 limired of
email and electronic Word or Excel documeats. But with evee-
expanding forms of electronic compunication, 1 now maks
it 2 peint in my document requests to ask for txp specific.
types of electronic media that many people averlpole instant
messages end clectronic recordings of voice matl,

In 2 number of industries, pardcularly ones involying ol
and gas brokers and waders, instant messaging serves as an
imporznt mathod for internal and, external commmanication,
And becuuse people write them in teal time, fnstang messages
{('TMs} caa be 20 evidentizry goldmine. People type s
back end forth so quickly - ezch IM includes the dare, hour,
mimte, and sven second of the communicagon — reading
thanmﬂcumcfcduﬁlamrm:wfagauumiptfmm
& government wire tap, Given the real-gdme namre of DA
conversacions, people have a tzndency to be careless (some
may say more “honest) with what they write. And when
wimesses write s that touch upon key matters atissue in
a tase, 1 am always on the lookout for ways to vse ther 1o
1y advantage on cross exumniraton,

You also may be surprised to find out how far back companiss
keep archived IMs. Many businesses utilize IMs 35 2 way 10
record particular wrades or traneactiozs, Tt is therefore not
ususual for sore of them to store IMs aleng with back-up
email ot document server tapes. Because IMs ar2 rommon
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used today by imdividuals and corporations, you should
ronsider specifically referencing thex as part of your docn-
et e e el -ty

Vofcemail is another commonly used communication tool,
Because of that, I find out whether the parties Rave access
to elrceonie recordings of voice mail. In recent yrars, new
voice mail features have become eyailable that sutomarically
convert & voice message to 4 WAV file and then send the
voice message to the phone recipient’s email address 25 an
artachment. 1f users save these WAV fileg, yous requesting
this type of data could lzad w a measure trove of gpod (or
bad) evidence for your case.

Qther new voicemail-related products cow offered, including
GoogleVoice and Phonetag, either use an autamated system
to transcribe voice messages and send them to the user asan
email text, or antomatically route voicemails 6 transeribers
wha Hsten. to the volee messages, convert them to text, and
email the typed message ta the recipient. That males them
discoverable,

As these types of wnire mail sevvices become more preealens,
1 think they can become increasingly important evidentiary
tools, You should give some thought 1o baving your document
fequests specifically cover these types of communications,

Do-ft-Yourself Email Review
Rather than hiring s outside vexder 1o host a website so you
can review a manageable nurobér of emails - a singlé glgabyta
equals about 100,000 pages of emails without attachments,
so my tule of thumh s to try to perform an *in-house® review
U my client’s emall production is less than four gigabytes, 1
have barrowed the lollowing email review technigue that
my parmex, Trey Peacock, introduced me to some time ago.

L do not pretend 10 have the technical expertiss pecessary 1o
search for and capture emails off a clent’s server, buz most
small companies have an IT department or an availablz thisd-
party cansultant capable of nmning word searches or finding
emails from pardculay users without baving to consult with
(and pay for) an outside lidgation vendor. In such cases, Lrely
on these IT personnel to gather potentally responsive emails,

When it comes to conducting word searches for possible
responstve docnments, T make every effort to 1each an agreed-
upon lst of search texms with opposing counsel, This puts al)
Parcies on nogcee of what is being searched, and it decreasss
the likelihood of having to perform subsequent searches,
which can be 8 budget-busting time killer, -

Focusing exclnsively on word searches is not, in my view,
the end of the story fn terms of what § evenrually produce.
sull chink it {4 crivcial tb teview these ematls fof velevance,
privilege, and confidential or crade secret informarion.

Ta accomplish chis without having to pay for an external
platform to host the ematls, [ have the search results saved
as a .PST file on 3 CD or thumb drive - "PST,” | have come
W0 learn, stands for Personal Storage Teble. [ then download
the .PST to my deshtop. As shown in the sereen shot below,
I next apen Oudacle, click on “File” then dick on "Open,”
and then click on “Outlock Data File?

i
p
:

»

1locate the PST file contsining the emails | want to review
and then click on that file name to have the emails contained
in the .PST opened in my Qutlook under “Personal Folders.”
Once L have completed this Inading process, T have to remind
myself to remave the CD or thumb drive and stors it in & safe
place in case Tneed t refer to the ariginal assembly of mails.

With the .PST fles now loaded anto my Outdook, I then
crzate efght new fle folders 15 shown tn the sexeenshot below:
(1) Dupes, (2) Highly ConBdential, (3) Non-Respomsive, (4)
Privileged, (5) Redact, () Respousive, (7) To Discuss, acd
(8) To Review.

(B3 Persoral Folders
%l Delated Jterms
O pupes [833] .
Q Highly Confidential [3] »1
83 Non-Responsive {7644]
Q3 priviteged [457) :
83 pedact [195]

O Responsive [227]
£3To Discuss [9]

O Ta Raview [0) 1
(3 Search Folders | i

blddans Ea-m a7 T TRy
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Regardless of how the _PST files ave organized (they may be
assequbled in different fle folders based on individus) wsers
or gearch term results), my next step is 1 merge all of the
as-yer-unreviewed pmails inte the “To Review” folder,

Once | have pliced all the emails in the *Tb Review® folder,
1 work some magic trying 1o reduce the overall aumber of
emtails Ineed to review by removing any duplicative smails.
The program I use, MAFILab Duplicace Emajl Remover, costs
about $25.00 to dewnload 25 & permament fearure o OQurtlook.
CNET, Topalt, and other companizs offer similar types of
de-duping softwarz. Whatever software you choose zan be

To begin my review, 1 olientimes arrange the enuils by
“Sender* 30 Iunidenﬁfyzmaﬂsscnttnl&ummumdornth::
persons when a privilege may likely exist. This step allows
e to more quickly idently privileged emails fur placement
into the “Privilege* file fulder. This also is g useful way o
feret omt spam and other irrelevant emails and move them
1o the *"Not Responsive® folder. { also will somedimes sore the
emnadls by “Subject Mitrsr® o group exmail chaing together,
This makes it casier to be consistent and to treat one emai}
in a chain the same way as all others in that chain,

With these housckerping matters out of the way | e o

downloaded vato your email inbox in no dme, The programs
are simple to use, enabling the do-it-yourself smail reviewer
to send all duplicate emails irto the “Dupes Folder” This
can greatly reduce the number of emails you have 1o review,

actually reviewing the emails, Once 1 determine whether
the email is responsive, non-responstee, privileged, highly
confidental, or needs redaction or further teview, | nse the
muuselndickonihemaﬂ(orblocksofupzﬂs)anddngn
into the rppropriate file folders 1 have cxeated.

1 use the file folder tled *to Discuse® for emals that 1 am
nat sure arz zespohsive or privileged. And | make it 2 polnt
wm:wea:hnfnhmemzihwfthmycﬁmto&ndomin
which folder I need 10 pu them,

When the review is complete, the "To Review® file folder 13
emnpry, as all the amaﬂsmLhnfoldummwinthnespan-

Having “de-duped” the data ser, T am now rexdy to begin
the actual review. Well, almost. To eliminate upne
keystrokes and to make the review go as uickdy as possibla
(which are important goals if you are reviewing thousands
of emails), T click “View,” “Reading Pane” axd then “Right”
Ihtm,usmmm&ﬁﬂmmwmhmbMI
can read the email om the screen without having to use the
touse fo open the text of cach email being reviewed,

_ sive, non-
Zpamive  WersalE Qatna ki i e s : 2y Privileged, highly
; J3 i premmye R I AV L vl ' confidendal, highly
R Vil il - R Y confidential, or peeds
;;.- 'ri}j':' ¥ s redaction ot further
LT AW S5 L review folders,
n'." $ s .
; eiacRisvoue § Alier 1 have put =il
] s of the emails In the
s‘gua =Rkt —— ¥ appropriate buckets, 1
2 ! Lorvrrtbeon  Puboack ey ey “
gm “ - - Patd revilil prsiutukiminid Sha oute % savethe now reviewed
femed J| St e oy, s ettt et 34 [ 1§ PST file w 1 CD
S ) 11 . AN hlhu
REFrric 5 e Oy smmaerzr B acicle . OF tbumb drive with
% & archiva Folies "-:‘:Z’,'-'J,:‘tn."._:"i'r#]--_’.:'.?\ik.{‘ﬁii"—"-:—:}f.“ﬁ ELnesamrreneal need the article. xi " instructions for my
Luenylimfiran oy At Yoo Razanaing T Sy ool 4 IS8 1) P4 . e . L
iiing 2 Loeoyibose Do lhesy e BeAPrd,, s ] WoELS 1S it? HF BErm's or the cient's
g e fotr Tt oo ?"WW’Q‘ Please..I've i} 1T deparcment {or an r
.guqm Yo e s gt T nedsamanta gotpublishers {f ourside vender) o b
£3have Roy » ] BITAN M 3
2 towyhatms Tytt. r-mum'm to answer to. '} produce the 2ppro- :.';—:
3 ShiwRapaend e Hord mos e « wawy vt Te eI 4y pyy i with
S Lo Habran  fut Nevd Sowm s bovn Ve Mo ez iz asg i priate files the 3.'13_
ST i Moy f oy R sl
2 teeph e it Dt s, Tt TR oy : o redaction stamps
S i herbto e o Mt YA P - (‘Produce,” “Highly
g - 3 DA iy ; S -
) memRament o V0o vhla e akta Prblel Ut 1010 127 .Cunﬁdeuuzl,' and 78
3 BN r Ond il Oew Nikeagit A2 Yom s A Han 1MGmIp a3 -
35 SansyHatomn W YonWlke AnAcie Kor bt u.mum:uc:: k| Redactd as hates

. labeled PDF fles or fnx |
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nardve format, depending on what agreement 1 have resched
with the other side, [ also have the maulls located in the
“Privileged” folder bates-labeled, azd printed out for me
create & privilege log, ]

I find this approach to be an effective, manageible way ta
tackle email review in cases that do not invelve that much
date. And if questions arise after the ematl production has
taken place, T always can refler back to the BST Hles, which
will allow rae to fixid, sort, and rendese the emails,
Taksaway Thoughts )

E-Discovery tan be hugely expensive for your clisnt or for
you if your firm Is advanring expenses in a plaindif case,
But many smaller commerctal cases do not require a high-
priced vendor w run the entire collection and review process,
Coordinating with your client's or yous firm's IT department,
you can create a fast, efficient format for complesing smail
review. It can save you time and your cliest {or you) expenses.

1 am bappy to share in greaier decail the process 1 use to
negotiate E-Discavery agrecrnents with oppesing counes] and
w0 parfor= a “do-te-yoursel{* eceall docturment veview, Sheot
me an ematl (serry, oo M), or glve me a call

Shawn Raymond is a partner at Susman Godjrey in Howston, ard
he's serious abaut his offer £ visit with you about B-Discavery
strategles, Feel fiee to contact him at sraymend@susmangedfrey,
com. A
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E-DISCOVERY/IN-HOUSE — CONTINENTAL AIRLINES EXPERIENCE

BY KARLA EVANS EFPERSON

attornrys, including our General Counse) and Asdsune

Cotmnmmus LEGAL DEPSRTMENT TONSISTS of 72
Generat Counsel Seven of the atoreeys, including

this ardcle's author, hardle Hrigation snd other Company

legal matters in-house and wanage certain ligation with the
assistance of outside counsel, .

The Legal Department is very leanly staffed, yac the Compeny
experiences & significant amount of lidgadan both domestd.
cally and internaticnally: employment (including state and

Our collection efforts vary depending an the eomplexdty of
the case, the oumber of custydians and the ease of idend.
Fying relevant documents We sometimes rely on interpal IT
personuel 10 assist with collecton of releyant data, bug their
{oous tsnat gener on compliznee with electronie discovery
naes. 'Ihm.%or:, ‘;]? may, at considerable eost, rely on oueside
vendors by assist with collsction of relevant data, Given the
lacke of internal résources available assist, outside counse]
vsually leads the review effort ance relevant information has
been collected,

federal ageney proceedings),
personal injury, passenger com-
plaints, patent infringemexnt,
trademark, regulatory and other
commerciil Btizton, The bure
Gens of electronic discovery are
felt seross the board. 1t 2fbcts
not only lifgudon buy also
bears on government agency
investgatioas, as well as pra-suit

Despite increasing reguests for
electronically stored information by
plaintiffs’ counsel, wa have yet ta see ejther
slda find any information of noticeable
valua (i.e, influence the outcome of 2
case) despita the exorbitant time and costs
relzted with the process.

The collection process also takes
extensive Hme even though
our custodlans—employees
at 3ll levels both i end cue
side of headquarters and in
the fleld—have been educated
sbout retention and preservadon
obligarions. Devotirg time and
attention o weining on these

Gemsnds. Given that we service e -
tens of millfons of passengers in acy given yemr, It is vt
surprising that v have significant pre-sult demnds,

Our Experience

Our electroniz discovery process has improvad and is con.
stantly changing, but histarically kas been 2 largely manuel
process. As 3 first siep, attorneys and three full-ime legal
assistarus identify (through phone calls and e-mafls) praper
custodians, We also spend signifcant amomnts of tme
preparing, issuing and managing ligarion kolds 1o ensuze
the preservation of data, as well ag follow vp with collecting
that datz—either in-house or with the assistance of outside
discovery vendars,

On averzge, the arorneys and legal assistants probatly send
aver 20 new liigztion holds or reminder holds per month,
This vumber may vary depending on the oarure of che matzer
and the number of pertinent custodians. The process requizzd
1o analyze the issuns, (dentify the custodlzng and prepare and
Issue the holds may take several haurs for each case, Follow
up communications with the custodians sbout their dan
sourees lakes mazy more bours. Some of thoss mustodians ars
high-level management who wse multiple data spurces, Some
are first-line supervisors who rarely use a shared compuer,

issugs can mitigate some confis~
sion over what to do when subject to 2 digution kold, bur je
razely makes tha wanwal collecion process easier or fasier.
Sull, Continental hzs keen praised by outside eounse] for
ensuring that eur infernal business clients urderstand the
legal obligations. Nevertheless, the fime commimneng and
casts o comply with electronic discovery obligations are
daunting. For one metter alons, we Incurred aver $200,000
in costs for collecdng and storing efestronic informarion,
which does not inchude feey for teviewing the infermarion.

Lessons Learned

1t 15 0 surprise that mang clients view electronic discovery zs
extremely time conmming aad costly, and rarely fruitful for
tither side fn Ytigation. Frem Bur vantage point, any vahue of
elecromie discoveryis completely dwarfed by its downsides;
fees charged by cutside counsel 10 review (ke process and
the collected daa, fees charged by consultants 1o review the
process, costs charged hy vendors to collect and praduce the
date, vuse of clients invalyzble trze, technolopy costs and
ciscovery dispute relaced costs,

Despite inereasing requesis for electronically-stared infor-
matlon by platariffy’ counsel, we have ¥e! o see either side
find any information of norzesble value (.., influepcs the!

<
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+ outcome of 8 cust) despite the ekorbitant vrae and costs related

with the process, Some of ouz members of management are
subject to multiple Htgaden holds, all of which rake time and
focus sway from pressing end, frankly, move imporiant fssues,
such 2s running a clean, telizble and safe operation for our
passengers and employees, The airline tndustry continues
to suffer economically, with Continental having r=ported a
significant loss in 2009. We az2 ot alone, Many in-bouse legal
deparments simply do not have the fnancial resourees to hire
tzams of personnel dedicated to managing the collection and

cessing of eleerronieally-stored informarion, Overasked
gnpusuund devoe resources when available, but tha is
not 2n adequate staffing solutdon. On a daily basts, we muse
reach out to management and clerical staff for assistance with
data collection. Epsuring eompliance with racord retentivn
obligations and preservation obligations require significant

For exerple, in-house counsel need to communicate with [T
persounel to understand the process for imaging hard diives

In & {orensically sound manuer, to undevstaind the process for |

locldng down the sutomatie deletion of e-mails, 15 suspend
the process for writing over backup tepes if necessazy, and o
understand the varlous data sources for custodians, inchuding
not only the usual Exchange e-mails, but also mobile com-
puting devices, thumb drives, shared drives, hard drives,
Web-based docvment managsirent systems and the like.

Current Solutions
We certainly Lope that the Advisory Commmines on Clyil
Rules gathers pertinent and petsuasive data to re-write the
Federal Rules of Civil Procedure so that electzonie discovery
s justified, tatlozed, proportonate to the cage or smount in
coruovetsy, sod reasoned.

tizne by both Jegal and non-legal
personnel. Answers to questons
associated with lidgation holds are
not ofien quick or sizople, but ratker
require detailed analysis of a specific
custodicn’sjob reepineitilidies snd/or

While some cases may implicate
only a hzndful of custodians,
given the proliferation of e-mail
throughout the company, in mast
connection o cachcase. Whilssome |} paces tha number of custodizas can

In the fotme, we hope 1 meke
our process more sweamlined by
acquiricg software that will allow
us 10 {ssue the lifjgation holds and
wack the custodians seamlassly,
Thare are mumersis vendors with

cases may implicats ouly & hendful : varigus produrts designed tomest the
af custodians, given the proliferation easily reach into the dozens, needs of any organizarion. For us, the
of e-mail throughout the company, in softwars we have selectad will allow

most cases, the nomber of cusmdians can easily reach 1ot
the dozens, In larger accident cases involving en xisling, the
nuztber of custodixns may reach inta the hundreds,

Out of our mast significant challenges has been conveying

the increasing demands of cleconic discovery o ouc 1T°

prrsconel in such a way that they undesstand the obligations,
The demands hive tncreased significantly i the pest year.
In & leanly-staffed company, that translates into frequently
averlapping requests to the same I'T personnel with accasional
breakdowns in communicadon if not clasely monitored, It
is paramount for any legal department to have a designa=d
latson or tearn n 1T, The Haison or team sheuld be trained to
understand the legal cbligations of the company with respact
to eleczonlc discovery, Management needs to recognize
the time consuming narure of this person's role. He or she
will need to be available on shott notlee 1o answer outside
eounsel’s and consuliants' frequent questions regarding the
piocess for eollecting data and the IT systems for the company.
This person should be able fo testify in court regarding the
same process and systezns, The process for preserving eand
collecting data is 2 shared responsibility—in-house lawyers
must develop that relafonship with 1T to ensure that the
shared responsbilities are understood from an IT sundpoint.

g 10 Aomate some of the rany steps that puy acoraeys and
Tegal assistants must now smpley W canre comphiance. For
example, tatker than drafring ligatism hold memas or e-malls
from scratch and sending them 1o custodians, the softwars
has templaies, which will be tailored by suorneys and Tegal
assistants, and will not only disseminate the memos, it will
allow us to mack receipt, sckmowledgment znd compliance.
The stityarc also will allow more transpareacy and provide
& wol by which the Lzgal Depariment can better interface
with our clierus apd with TT,

One suggestion for outside counsel is to have a campre.
hensive discussion with your client very eardy i the course
of litigerion or even prior to litigadon w make sure that
you vaderstand your clienl’s process for praservation of
electronically-stared information and notificasion of preser-
vation obligations. Outside counsel should speak with the
designated IT Uaisons to make sure they understand the
client’s systems and process for preserving data—not only
in terms of the legal department's obligations bust also in
terms of the IT department'’s responsibilities—and ensure
compliance, Too often, outside counsel ejther fxils 1o ask
us anything about our eleceronic discovery precess or waits
until the lidgation of investigation is fully developed. Timely

- S
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addressing this {ssue can belp save costs, something thar fy
Important to all clients,

e U IOV

As quickly as slectronic discovery has evolved in the past fese
years, we expect and hope that it will connue tg change in
Lhe next few years. Peshaps the lessons learned by tomparies,
such as ourselves, can belp shape. tha furare amendments ‘
to the rules. We sncourage other tompanies to share their . .

experiences,

Karla Epperson ts a Senior Atarney at Continental Atrlines, She
s @ graduate of the University of Texas Schao} of Law, #

e . —— e
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By Gregory P. Joseph

EFFECTIVE DEC. 1, 2015, FEDERAL
RULE OF CIVIL PROCEDURE 37(¢)
WILL CHANGE DRAMATICALLY
THE LAW OF SPOLIATION.

Prior to the adoption of this rule, the
Circuits had split on the question whether
negligence in the destruction of relevant
evidence was sufficient, in at least some
circumstances, to support the sanction of an
adverse inference. The First, Second, Sixth,
Ninth, and, in at least one circumstance,
the D.C. Circuits had all concluded that
negligence could be sufficient.! As discussed
below, Rule 37(e) changes this result when
the evidence lost consists exclusively of
electronically stored information (“ESI”),
but does not change the law as to tangible
evidence.

Moreover, all Circuits required a show-
ing of prejudice before an adverse inference
instruction could issue as a sanction for loss
of evidence. Rule 37(e) also changes this
result, requiring no showing of prejudice
as 4 prerequisite to issuance of an adverse  »
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PRINCIPAL TAKEAWAYS

Electronic vs. Tangible Evidence. Rule
37(e) applies only to electronically stored
information ("ESI"). It does not apply

to tangible evidence. This distinction is
critical. To the extent the rule changes
the law of spoliation (as it does in several
Circuits), different rules will apply to
spoliation of electronic, as opposed to
tangible, evidence. This has sometimes
outcome-determinative impact.

Intent Requirement. Prior to Rule 37(e),
five Circuits (First, Second, Sixth, Ninth,
and sometimes D.C.) allowed an adverse
inference instruction sanction absent an
intent to spoliate. Rule 37(e) requires
intent before an adverse inference or
certain other specified sanctions may
issue. But, while the Rule significantly
restricts the availability of certain harsh
sanctions absent intent, other severe
sanctions remain at the court's disposal.

Rule vs. Inherent Power. The law of
spoliation developed as an application of
the inherent power of the court. Within its
scope, this rule displaces inherent power.
Therefore, to the extent that two branches
of spoliation law apply to ESI vs. tangible
evidence after Dec. 1, 2015, they derive
from different sources of authority and in
several Circuits have different require-
ments.

inference instruction if intent to deprive
the adverse party of the lost evidence is
established.

Following is a discussion of the prin-
cipal aspects of the Rule 37(e).

INTRODUCTORY CLAUSE
ELECTRONIC VS. TANGIBLE
EVIDENCE (“IF ELECTRONICALLY
STORED INFORMATION")

Rule 37(e) applies only to ESI. It does
not apply to tangible evidence. This
distinction is critical. To the extent the
rule changes the power of the court to
remedy spoliation (as it does in several
Circuits), different powers will apply
to spoliation of electronic and tangi-
ble evidence — unless or until those
Circuits change their spoliation law in
light of the rule. This has potentially
outcome-determinative impact.

Thete are some cases in which the loss
of tangible evidence is devastating. The
classic example is Silvestri v. Gen. Motors
Corp., 271 E3d 583 (4th Cir. 2001), in
which the plaintiff destroyed the product
at issue in a products liability action (a
car), perhaps negligently, and thereby
prevented the defendant from analyzing
and testing the product and defending the
claim. The Fourth Circuit concluded that,
regardless of the spoliating party’s intent,
decimation of the defendant’s inability
to defend the claim warranted dismissal:
“We agree . . . that dismissal is severe
and constitutes the ultimate sanction for
spoliation. It is usually justified only in
circumstances of bad faith or other ‘like
action.’. . . But even when conduct is less
culpable, dismissal may be necessary if the
prejudice to the defendant is extraordi-
nary, denying it the ability to adequately
defend its case.” I4, at 593. Rule 37(e) has
no impact on this holding because only
tangible evidence is involved.

The Intentional But Incompetent
Spoliator. One interesting question is the
impact of Rule 37(e) on the intentional
destruction of evidence that is main-
tained in both electronic and tangible
form, but only the tangible evidence
is permanently lost. The case of the
intentional but unsuccessful spoliator
is instructive. If a party intentionally
destroys electronic evidence but the
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evidence is obtained from a third party,
then no sanctions or curative measures ate
awardable under Rule 37(e) because no
evidence “is lost,” a prerequisite to judi-
cial action under the first sentence of the
Rule. There may be sanctions available
under other powers, such as Rule 37(b)

if the misconduct violated a discovery
order; Rule 26(g) if the spoliator served a
false discovery response in the course of its
attempted spoliation; 28 U.S.C. § 1927
if the misconduct unreasonably and vexa-
tiously multiplied the proceedings (as

by causing the issuance of a subpoena on
the third party that would not otherwise
have been necessary); and the inherent
power of the court for the bad faith
litigation misconduct in the course of the
attempted spoliation. But these sanctions
would presumably not include the sanc-
tions listed in Rule 37(e)(2)(A)<C).

If the same party were to set out to
destroy tangible evidence with the same
malign intent but the evidence were to
survive, the party's unsuccessful spolia-
tion would be subject to sanction under
the inherent power of the court — and
perhaps other sanctions powers — with-
out any limitation imposed by Rule
37(e). Just as attempted but unsuccess-
ful subornation of perjury evidences
consciousness of guilt or culpability,
intentional but unsuccessful spoliation
may evidence consciousness of guilt or
culpability and in appropriate circum-
stances may legitimarely give rise to an
adverse inference instruction, dismissal,
or entry of a default judgment.

Consider now the intentional but
incompetent spoliator who sets out
to destroy all tangible and electronic
evidence, but the evidence is restored
or replaced, as by service of a subpoena
on a third party. No curative measures
or sanctions are available for spoliation
of the electronic evidence because no
ESI “is lost,” as required by the intro-
ductory language of Rule 37(e). For’
the attempted destruction of tangible
evidence, however, the Rule does not
preclude issuance of harsh sanctions
under the inherent power of the court
or other sanctions powers. This can be
viewed as an incongruous result where
the tangible evidence is merely a print-
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JUDICATURE

out of the ESI. There is little reason,
however, to protect the malevolent
spoliator from sanctions that the courr,
in its discretion, deems appropriate in
the circumstances,

“SHOULD HAVE BEEN PRESERVED”
Rule 37(e) does not set forth a stan-

dard for preservation. It does not alter
existing federal law concerning whether
evidence should have been preserved

or when the duty to preserve attached.
This is determined by the common law
test: Was litigation pending of reason-
ably foreseeable?? In the words of the
Advisory Committee Note, “Rule 37(e)
is based on th{e] common-law duty; it
does not attempt to create a new duty

to preserve. The rule does not apply
when information is lost before a duty to
preserve attaches.” Nor does the rule tell
you when that duty arose,

Independent of the common-law
obligation, statutes, rules, internal
policies, or other standards may impose
preservation obligations. Is disregard of
an independent obligation to preserve
enough to warrant a spoliation sanction?
The Advisory Committee Note says this
is to be determined on a case-by-case basis
(“The fact that a party had an indepen-
dent obligation to preserve information
does not necessarily mean that it had such
a duty with respect to the litigation, and
- . . does not itself prove that its efforts to
preserve were not reasonable with respect
to a particular case.”),

There are multiple ways that disre-
gard of an independent obligation to
preserve may be relevant to a spoliation
decision under Rule 37(e).

First, disregard of the independent
obligation may give rise to an inference
of intentionality, if, for example, it can
be shown that the spoliating party was
aware of the obligation and customarily
honored it,

Second, if a party fails to preserve
evidence in disregard of an independent
obligation and the adverse party harmed
by the loss of evidence is within the
class of persons protected by the stat-
ute, rule, or other standard imposing
that obligation, that fact may lead the
court to conclude that litigation by the

injured person was reasonably foreseeable
and spoliation sanctions are therefore
appropriate.?

“IS LOST”

Rule 37(e) curative measures or sanctions
are available only if ESI that should have
been preserved “is lost.” The Advisory
Committee Note provides that: “Because
electronically stored information often
exists in multiple locations, loss from one
source may be harmless when substitute
information can be found elsewhere.”
This states the unremarkable Pproposi-
tion that loss from one location causes
no prejudice if the ESI can be found
elsewhere (prejudice is a prerequisite for
curative measures under subdivision (e)
(1)). But the more important point is
that information that is “found else-
where” is not “lost” at all — because this
precludes any curative measures or sanc-
tions under either subdivision (e)1) or
(e)(2). This accords both with common
sense and with prior law. Ses, e.g., Carlion
v. Fewins, No. 13-2643, 2015 U.S. App.
LEXITS 16149 (6th Cir. Sept. 11, 2015)
(no spoliation where only backups of
911 recordings were destroyed and other
copies remained),

As noted below, the rule also
precludes any curative measures or
sanctions if the ESI can “be restored or
replaced through additional discovery.”
Given the rule’s structure, ESI that can
be restored would appear to be “lost,”
even if only temporarily lost. Once
restored, it is no longer “lost,” But
“replaced” information remains “lost,”
as replacement describes substitution,
not identity (Dictionary.com definition
of “Replace: 1. to . . . substitute for (a
person or thing); 2. to provide a substi-
tute or equivalent in the place of ).

“A PARTY”

Rule 37(e) applies only to ESI “lost
because & party failed to take reasonable
steps to preserve it.” Thus, the rule
applies only to parties. The rule does

not by its terms apply to spoliation

by a relevant nonparty — or sanctions

to be imposed on a party as a result of
spoliation by a third party. If the third
party is the agent or otherwise under  »

k14

THE TEXT OF RULE 37(¢)

Effective Dec. 1, 2015, Federal Rule of
Civil Procedure 37(e) provides:

(e) Failure to Preserve Electronically
Stored Information. If electronically
stored information that should have been
preserved in the anticipation or conduct of
litigation is lost because a party failed to
take reasonable steps to preserve it, and

it cannot be restored or replaced through
additional discovery, the court:

(1) upon finding prejudice to another
party from loss of the information,
may order measures no greater
than necessary to cure the
prejudice; or

(2) only upon finding that the party
acted with the intent to deprive
another party of the information’s
use in the litigation may:

(A) presume that the lost informa-
tion was unfavorable to the
party;

(B)instruct the jury that it may or
must presume the information
was unfavorable to the party; or

(C) dismiss the action or enter a
default judgment.

Lo T TR IR g e
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the control of the party, logic dictates
that the party is the actor within the
meaning of Rule 37(e) and the rule
therefore authorizes the imposition of
curative measures ot sanctions. This is
consistent with prior spoliation case law,
under which a party’s responsibility for
third-party spoliation is a function of the
party’s “control” over the spoliating third
party. “Control” is often, but not always,
determined by the breadth with which
the phrase “possession, custody and
control” in Rule 34 is construed.*

For example, the defendant in Gordon
Partners v, Blumenthal (In e NTL, Inc. Sec
Litig.), 244 ER.D. 179 (S.D.N.Y. 2007),
did not have physical custody of the ESI
that was lost, but it was subjected to an
adverse inference because that informa-
tion had been in its control years earlier.
It then entered bankruptcy and relin-
quished control over the ESI to a new
entity formed in the bankruptcy process.
This new entity — which had control of
the documents but was not a defendant
— failed to preserve the ESI. A securities
fraud class action had been commenced
before NTL, Inc., went into bankruptcy.
Two entities emerged — the liability for
the lawsuit was left with one of them
(NTL Europe, the defendant), but all
documents and ESI went to the ather (New
NTL, a nonparty), together with the oper-
ating business. New NTL did a computer
upgrade which decimated a great deal of
electronically stored information. The NTL
Court found that defendant NTL Europe
had “control” over the documents and ESI
for three independent reasons: (1) it would
be patently unfair to allow the post-bank-
ruptcy structure that the defendants
were involved in atranging to frustrate
discovery; (2) a demerger agreement
between the entities entitled defendant
NTL Europe to access the documents
and ESI, and (3) the duty to preserve was
triggered prior to the separation of old
NTL into the two new entities. In this
setting, if defendant NTL Europe failed to
preserve access to the documents under the
demerger agreement, that would by defi-
nition constitute an inadequate litigation
hold on the part of the defendant.

If a party has the contractual right to

maintain or obtain responsive evidence

from a third party, the party has control
over the documents sufficiently to
warrant sanctions for failure to preserve
it. Sanctions have issued, for example, for
a party'’s failure to make payments to a
third party storing its ESI, resulting in
its deletion.’

A party's personal or family relation-
ship with the third party having custody
over the ESI may give the party sufficient
control over the information to trigger a
duty to preserve it. A wife and her co-
defendant business colleagues, for exam-
ple, have been sanctioned for the failure
to preserve ESI on a hard drive that was
destroyed by the wife’s husband because
they did not take affirmative steps to
preserve the data and because the court
found it incredible that the hushand
acted unilaterally in destroying data
relevant to his wife's pending case.

“REASONABLE STEPS”

Curative measures or sanctions can be
imposed under Rule 37(e)(1) or (2) only
if a party “failed to take reasonable steps
to preserve” the ESI that is lost. This

is an objective test. Subjective states of
mind such as good faith or intentionality
(prevailing tests for adverse inference
instructions under preexisting law) are
not relevant as to this threshold deter-
mination.’” Subdivision (e)(2) applies a
subjective test — intentionality — as

a prerequisite to imposing any of four
specific sanctions (presuming the lost
information was unfavorable to the spoli-
ator; issuing an adverse inference instruc-
tion; or entering a default judgment or
dismissal), but the subjective state of
mind identified in subdivision (e)(2) is
not reached unless, in the first instance,
the party failed to satisfy the objec-

tive test of taking reasonable steps to
preserve. There is no need to inquire into
state of mind in conducting the objective
test of determining whether “reasonable
steps to preserve” were taken.

The Advisory Committee Note
stresses that “perfection in preserving
relevant electronically stored information
is often impossible” and that the rule
“does not call for perfection.” The line
between “reasonable steps” and “perfec-
tion” is a fact-based determination. Se,
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e.g., Resendez v. Smith’s Food & Drug Ciys.,
Inc., No. 2:15-cv-00061-JAD-PAL,

2015 U.S. Dist. LEXIS 34037, *18—*19
(D. Nev. Mat, 16, 2015) (adverse infer-
ence instruction for destruction of video
evidence in slip-and-fall case: “I...
categorically reject [Defendant] Smith's
arguments in its written opposition that
spoliation sanctions are not required
because this is not a perfect world and
employees do not always follow poli-
cies. A failure to follow internal poli-

cies and procedures does not, in and of
itself, amount to spoliation of evidence.
However, . . . Smith's was on notice that
Plaintiff had retained counsel to pursue a
claim for damages resulting from personal
injuries she sustained in the store . . .

ten days after the accident. . . . Smith’s
arguments that this is not a perfect world
and employees do not always follow policy
represent a cavalier disregard of its legal
preservation duties.”).

The Advisory Committee urges courts
to “be sensitive to the party's sophis-
tication with respect to litigation in
evaluating preservations efforts. ... " A
higher degree of awareness of preserva-
tion obligations is reasonably expected of
sophisticated parties.

Because the rule requires only
“reasonable steps to preserve,” cura-
tive measures or sanctions may not be
warranted, the Advisory Committee
Note observes, if the ESI “is not in
the party's control” or is “destroyed by
events outside the party’s control” (e.g., a
flood). The Note cautions, however, that
the court may “need to assess the extent
to which a party knew of and protected
against” the risk of loss of the evidence.

As is always the case, what is “reason-
able” is a fact-specific determination. The
Advisory Committee Note emphasizes
that “proportionality” should be consid-
ered in evaluating the reasonableness of
preservation efforts, and that the “court
should be sensitive to party resources. . . ."

“CANNOT BE RESTORED OR
REPLACED”

No curative measures or sanctions may
issue under Rule 37(e) if the ESI can be
“restored or replaced through additional
discovery.”

o



«Restored” connotes replication of the
 original (Dictionary.com: “1. to bring

g pack into existence, use, or the like™).

,r The Advisory Committee Note refers

. to the possibility of the court’s ordering

' sroduction of otherwise inaccessible

( (e.g., backup) data.

“Replaced” suggests an alternative
that produces equivalent information
(Dictionary.com: “1. to . . . substitute
for (a person or thing); 2. to provide a
substitute or equivalent in the place of™).
| Preexisting case law recognizes that the
! existence of alternate equivalent evidence
! may overcome any prejudice or need
! for sanctions. Ses, e.g., Vistan Corp. .
Fadei USA, Inc., 547 B. App'x 986 (Fed.
Cir. 2013) (destruction of one of many
identical, allegedly infringing machines
after adverse party examined it caused no
prejudice and did not constitute action-
able spoliation).

The Advisory Committee “empha-
size[s} that efforts to restore or replace lost
information through discovery should be
proportional to the apparent importance
of the lost information. . . . {Sjubstan-
tial measures should not be employed
to restore or replace information that is
marginally relevant or duplicative.” This
is part and parcel of the proportionality
emphasis of the 2015 discovery rules
amendments, which added the concept of
proportionality to the scope of discover-
ability in Rule 26(b)(1).

SUBDIVISION (e)(1)

PREJUDICE

Before any curative measures may be
ordered under subdivision (e)(1), the
court must find “prejudice to another
party from loss of the {electronically
stored} information.” Prejudice has
always been a factor in assessing whether
spoliation sanctions are appropriate. See,
e.8., McLeod v. Wal-Mart Stores, Inc., 515
E App'x 806, 808 (11th Cir. 2013) (“In
determining whether spoliation sanc-
tions are warranted, courts consider five
factors: (1) whether the party seeking
sanctions was prejudiced as a result of the
destruction of evidence; (2) whether the
brejudice could be cured; (3) the practical
importance of the evidence; (4) whether
the spoliating party acted in good or bad

faith; and (5) the potential for abuse if
the evidence is not excluded.”) (internal
quotation marks and brackets deleted);
McCauley v. Bd. of Comm'rs for Bernalillo
C#., 603 B App'x 730 (10th Cir. 2015)
(no abuse of discretion in denying spoli-
ation sanction absent demonstration of
sufficient prejudice).

BURDEN OF PROOF ON THE ISSUE
OF PREJUDICE

The degtree of prejudice is a function in
part of the importance of the lost infor-
mation in the litigation. Determining
the importance of the information may
be difficult given that the information

is by definition unavailable. Therefore,
whether the burden of proof is placed

on the proponent or opponent of
sanctions is an important, potentially
dispositive issue — and one that Rule
37(e) does not address. “The rule does
not place a burden of proving or disprov-
ing prejudice on one party or the other,”
leaving “judges with discretion to
determine how best to assess prejudice
in particular cases” (Advisory Committee
Note-to Rule 37(e))).

The questions of burden of proof and
how to determine whether the loss of
evidence was prejudicial are not new.
The courts have developed a number of
approaches that assist in determining
prejudice — including:

¢ the more intentional the destruc-
tion of the evidence, the more reli-
able the inference that the evidence
would have been harmful to the
spoliator’s position;

¢ destruction of evidence during the
pendency of litigation may alone
suffice to support the inference that
the evidence was destroyed because
it was harmful; and

® rhe more central to the case the
spoliated evidence is (e.g., the prod-
uct at issue in a products liability
action) — the more prejudicial its
loss is often deemed to be.?

“MEASURES NO GREATER THAN
NECESSARY TO CURE THE
PREJUDICE”

Subdivision (e)(1) provides that, upon
finding prejudice, the court “may order
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§ & The Advisory

Committee
“emphasizels] that
efforts to restore

or replace lost
information through
discovery should be
proportional to the
apparent importance

of the lost information.

measures no greater than necessary to
cure the prejudice.” This is akin to the
least-severe-sanction requirement of
Rule 11(c)4).

There is one clear limitation on
curative measures under subdivision
(e)(1). They cannot include the four
severe sanctions imposable only on a
finding of intent under subdivision (e)
(2) — namely, presuming that the lost
information was unfavorable to the
non-preserving party; issuing a manda-
tory or permissive adverse inference
instruction; or dismissing the action or
entering a default judgment.

That, however, does not mean that
serious sanctions may not be imposed as
curative measures under subdivision (e)
(1), including, for example:

¢ directing that designated facts be
taken as established for purposes o
the action; .

* prohibiting the nonpreserving
party from supporting or opposing
designated claims or defenses;

* barring the nonpreserving party
from introducing designated
matters in evidence;

¢ striking pleadings; »

i
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¢ allowing the introduction of
evidence concerning the failure
to preserve (ses, e.g., Decker . GE
Healthcars Inc., 770 F.3d 378 (6th
Cir. 2014) (declining to impose
punitive sanctions or issue adverse
inference instruction but permit-
ting testimony from sanctions
hearing to be introduced at trial);
Dalcour v. City of Lakewood, 492 F,
App'x 924 (10th Cir. 2012) (allow-
ing witnesses to be questioned
about missing evidence));

¢ allowing argument on the failure to
preserve;

* giving jury instructions other than
adverse inference instructions “to
assist [the jury] in its evaluation of”
testimony or argument concerning
the failure to preserve (Advisory
Committee Note to Rule 37(e)).

Most of these are identified in the
Advisory Committee Note to Rule 37(e),
which also cautions that “[c]are must
be taken . . . to ensure that curative
measures under subdivision (e)(1) do
not have the effect of measures that are
permitted under subdivision (e)(2).”

SUBDIVISION (e)(2)
INTENT TO DEPRIVE ANOTHER
PARTY OF THE INFORMATION’S
USE
Pour of the most severe sanctions —
presuming that the lost information was
unfavorable to the nonpreserving party;
issuing a mandatory or permissive adverse
inference instruction; dismissal of the
action; or entering a default judgment —
can be imposed only “upon a finding that
the party acted with the intent to deprive
another party of the information’s use in
the litigation” (Rule 37(e)(2)).
Subdivision (e)(2) therefore changes
the law in several Circuits that allowed

. the issuance of adverse inference instruc-

tions arising from the loss of ESI due
to negligence (the First, Second, Sixth,
Ninth and sometimes the D.C. Circuit
~— see note 1),

The law is changed in these Circuits
only insofar as the failure to preserve ESI
is concerned — Rule 37(e) has no effect
on these Circuits' spoliation law as it
pertains to tangible evidence.

JUDGE OR JURY ISSUE
A fundamental question under subdivi-
sion (e)(2) is whether the determination
of intent is a question for the judge or
jury. The Advisory Committee Note is
opaque on this issue, It observes that
intent will be a question for the court
on a pretrial motion, at a bench trial,
or when deciding whether to give an
adverse inference instruction, but then
adds: “If a court were to conclude that the
intent finding should be mads by a jury, the
court’s instruction should make clear
that the jury may infer from the loss of
the information that it was unfavorable
to the party that lost it only if the jury
finds that the party acted with the intent
to deprive another party of the informa-
tion’s use in the litigation.” Nowhere
does the Advisory Committee indicate
why or when the issue is appropriately
left to the jury. :
The issue of intent in Rule 37(e)(2)
would appear to be a jury issue under
Federal Rule of Evidence 104(b) if the
court makes the preliminary determina-
tion under Rule 104(a) that a reasonable
jury could find by a preponderance of
the evidence that the nonpreserving
party acted with the intent to deprive its
adversary of the use of the evidence. Rule
104 provides:

a. In General. The court must decide
any preliminary question about
whether . . . evidence is admissible.
In so deciding, the court is not
bound by evidence rules, except
those on privilege,

b. Relevance Thas Depends on a Fart.
When the relevance of evidence
depends on whether a fact exists,
proof must be introduced sufficient
to support a finding that the fact
does exist. The court may admit the
proposed evidence on the condition
that the proof be introduced later.

A party’s destruction of evidence is
relevaat if the party’s intent is to deprive
its opponent of access to the evidence
— in criminal parlance, it is evidence
of consciousness of guilt. That is the
premise of the law of spoliation and the
reason adverse inference instructions are
given. This is explicitly acknowledged in
the Advisory Committee Note to Rule
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37(e)(2) (“Adverse-inference instructions
were developed on the premise that a
party's intentional loss or destruction of
evidence to prevent its use in litigation
gives rise to a reasonable inference that
the evidence was unfavorable to the party
responsible for loss or destruction of the
evidence.”), .

Therefore, the question whether
evidence was destroyed with the intent
of rendering it unavailable to an adverse
party is a question of conditional rele-
vance for the jury under Rule 104(b).
There is caselaw applying Rule 104 in
the context of spoliation evidence, leav-
ing to the jury the question whether the
spoliating act occurred. Ses, e.g., United
Statss v. Maddex, 944 F.2d 1223, 1230
(6th Cir. 1991) (“Rule 104(b) addresses
the question of ‘conditional relevancy.’
By its terms, the rule involves a situa-
tion in which ‘the relevancy of evidence
depends upon the fulfillment of a condi-
tion of fact . . . .’ Fed. R. Evid. 104(b).
We have previously held that spoliation
evidence, including evidence that the
defendant threatened a witness, is gener-
ally admissible because it is probative of
consciousness of guilt”; holding it was
appropriate to allow the jury to hear the
spoliation-related testimony); Paice LLC
v. Hyundai Motor Co., No. MJG-12-499,
2015 U.S. Dist. LEXIS 108477 (D.

Md. Aug. 18, 2015) (court held hearing
under Rule 104 to ascertain whether, as a
preliminary matter, the plaintiff offered
sufficient evidence of spoliation to pres-
ent the issue to the jury).

INTENT VS. BAD FAITH
Subdivision (e)(2) requires a showing

of “intent to deprive another party of
the information’s use,” not a showing
that the party acted in “bad faith.” It

is difficult to conceive of a situation in
which a party could in good faith take an
intentional act to deprive another party
of relevant evidence, but the distinction
between intentionality and bad faith

is one that the case law draws. There is
a practical benefit to this: Once intent
is proven, no further showing of state
of mind is necessary. Se, e.g., Moreno v,
Taos Cty. BA. of Comm'rs, 587 F. App’x
442, 444 (10th Cir. 2014) ("to warrant

517



A kS
ST

B Tl Ao~ S e oSt

it

RTINS

ERCEY TP

JUDICATURE

an adverse inference instruction, a party
must submit evidence of intentional
destruction or bad faith”); Turner v
United States, 736 F.3d 274, 282 (4th Cir.
2013) (“Although the conduct must be
intentional, the party seeking sanctions
need not prove bad faith.”).

SEVERE SANCTIONS LISTED ARE
DISCRETIONARY

Subdivision (e)(2) provides that, upon
the showing of intent, the court “may”
— not must — impose any of the four
severe sanctions listed, specifically:
presuming chat the lost information

was unfavorable to the nonpreserving
party; issuing a mandatory or permissive
adverse inference instruction; or dismiss-
ing the action or entering a default
judgment. Use of the word “may” is
permissive, not mandatory, vesting
discretion in the court as to whether any
of these sanctions is appropriate in the
circumstances. See Advisory Committee
Note to Rule 37(e)(2) (“The remedy
should fit the wrong, and the severe
measures authorized by this subdivision
should not be used when the informa-
tion lost was relatively unimportant or
lesser measures such as those specified in
subdivision (€)(1) {siz ~ no measures are
specified in subdivision (e)(1)} would be
sufficient to redress the loss.”).

NO PREJUDICE REQUIREMENT
Although the sanctions listed in subdivi-
sion (e)(2) are severe — indeed, poten-
tially outcome-determinative — there
is no requirement that the adverse party
actually be prejudiced by the spoliating
conduct, as there is in subdivision (e)
(1). Thisisa change in the law. Under
preexisting law, spoliation sanctions —
especially the four most severe sanctions
listed in subdivision (e)2) — could
issue only on a showing of prejudice.
See, 6.g., Rives v. LaHood, 2015 U.S.
App. LEXIS 4838 (11th Cir. Mar. 25,
2015 (“A party moving for spoliation}
sanctions must establish, among other
things, that the destroyed evidence was
relevant to a claim or defense such that
the destruction of that evidence resulted
in prejudice”) (internal quotation marks
and brackets deleted); McCauley v. Board

of Comm'rs for Bernalillo Cnty,, 2015 U'S.
App. LEXIS 3361 (10th Cir. Mar. 2,
2015) (no abuse of discretion in denying
spoliation sanction absent demonstration
of sufficient prejudice); Gusman v, Klein,
2013 U.S. App. LEXIS 5438 (2d Cir.
Mar. 20, 2013) (“A sanction for spolia-
tion of evidence ‘should be designed to:
(1) deter parties from engaging in spoli-
ation; (2) place the risk of an erroneous
judgment on the party who wrongfully
created the risk; and (3) restore the
prejudiced party to the same position he
would have been in absent the wrongful
destruction of evidence by the opposing
party.”); Hallmark Cards, Inc. v. Maurley,
703 E3d 456, 461 (8th Cir. 2013) (*a
district court must issue explicit findings
of bad faith and prejudice prior to deliv-
ering an adverse inference instruction. "
The absence of a prejudice require-
ment may at first seem somewhat
counterintuitive since both of these are
requirements for the presumably less
severe sanctions of subdivision (e)(1).
But it is consonant with the case law
enforcing the inherent power of the court
to sanction abusive litigation practices
undertaken in bad faith, which is the
power pursuant to which spoliation
was historically sanctioned. The fact
that the abusive litigation conduct did
not succeed in disrupting the litigation
does not preclude the imposition of an
inherent power appropriate sanction if
the conduct was intended to do so. §, ca,
e.g., Enmon v. Prospect Capital Corp., 675
F.3d 138, 145 (2d Cir. 2012) (“We read
Chambers [v. NASCO, Inc., 501 U.S. 32
(1991)} to mean that sanctions may be
warranted even where bad-faith conduct
does not disrupt the litigation before the
sanctioning court. This accords with our
sanctions jurisprudence, which counsels
district courts to focus on the purpose
rather than the effect of the sanctioned
attorney'’s activities.”). The court is
vested with broad discretion to fashion
an appropriate inherent power sanction
to redress litigation abuse. In all events,
the absence of prejudice is clearly an
important factor in the court’s determi-
nation whether any sanction is appropri-
ate and, if so, which one.

41

Did a duty to preserve exist at the time the
ESl was lost?
® Priorto the commencement of
suit, this is determined under the
preexisting common-law test; Was
litigation reasonably foreseeable?

Were reasonable steps taken to preserve the
lost ESI?
* Thisis an objective test,

Did a party fail to take those steps?
® The rule applies only to “a party”

Can the lost information be (3) restored or
(b) replaced? If the lost information cannot
be restored or replaced:

® Didits loss prejudice anather party
(subdivision (e)(1))?

* What measures are the minimum
necessary to cure the prejudice
(subdivision (e)(1))?

1. Thisis akin to the least-severe-
sanction requirement codified in
Rule 11(c)(4).

2. None of the four sanctions set
forth in subdivision (e)(2) (presum-
ing that the lost information was
unfavorable to the non-preserving
party; issuing a mandatory or
permissive adverse inference
instruction; or dismissing the
action or entering a default judg-
ment) may be imposed.

3. Nor may any sanction having
the effect of a subdivision (e)(2)
sanction be imposed.

* Did the party that lost the ES| act with
the intent to spoliate (subdivision
(eX2)?

1. Ifintent is established, no
prejudice need be shown for a
sanction to be imposed, including
the four severe sanctions listed in
subdivision (e)(2).
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LEAST SEVERE SANCTION NOT
REQUIRED

Unlike subdivision (e)(1), there is no
requirement in subdivision (e)(2) that
the court impose the least severe sanc-
tion. That does not mean that the court
will or should impose a sanction more

severe than necessary. Were it to do

so, the sanction would by definition

be unfair and unlikely to be sustained
on appeal. The Advisory Committee
Note to Rule 37(e)2) counsels thar “the
remedy should fit the wrong,” and this
is precisely what was required under

preexisting inherent power sanctions case

law. Ses, e.g., Micron Tech., Inc. v. Rambus
Inc., 645 E3d 1311 (Fed. Cir. 2011)

(in imposing a sanction for spoliation,
the court “must select the least onerous
sanction corresponding to the willfulness
of the destructive act and the preju-

dice suffered by the victim."); Jackson

v Murphy, 468 E. App'x 616, 619 (7th
Cir. 2012) (“The severity of a sanction
should be proportional to the gravity of
the offense.”); Ross v Am. Red Cross, 2014
U.S. App. LEXIS 1827 (6¢h Cir. Jan.

27, 2014) (“Because failures to produce
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relevant evidence fall along a contin-
uum of fault — ranging from innocence
through the degrees of negligence to
intentionality, the severity of a sanction
may, depending on the circumstances
of the case, correspond to the party’s
fault” (internal quotations and citations
omitted)); Yoder & Frey Auctioneers, Inc.

v. EquipmentFacts, LLC, 774 F.3d 1065
(6th Cir. 2014) (“The severity of sanction
issued is determined on a case-by-case
basis, depending in part on the spoliat-
ing party’s level of culpability.”).

1

~

w

Set, e.g., United States v. Laurent, 607 F.3d 895,
902-903 (1st Cir. 2010) (negligence may

suffice to support adverse inference instrucrion,
although “ordinarily” it does not); Residential
FPunding Corp. w DeGeorge Fin. Corp., 306 E.3d 99
(2d Cir. 2002) (negligence may suffice to support
adverse inference instruction (chis is che leading
case for this view)); Automated Solutions Corp.

v. Paragon Data Sys., 756 B3d 504 (6th Cir.
2014) (negligence may suffice to support adverse
inference instruction); Glover u BIC Corp., 6
F3d 1318, 1329 (9¢th Cir. 1993) (“a finding of
‘bad faith’ is not a prerequisite to” an adverse
inference instruction); Grasdidier v Broad, Bd,

of Governors, 709 E3d 19 (D.C. Cir. 2013) (bad
faith not required where spoliator destroys docu-
ments it is required by regulation to maintein,
and injured party is within the class of persons
protected by the regulation) (Title VII context).

See, a.g., Allstate Ins, Co. v Hamilton Beach/Procter
Silex, Inc., 473 B3d 450, 457 (2d Cir. 2007)
(*'Spoliation is the destruction or significant
alteration of evidence, or failure to presecve
property for another's use as evidence in pending
or reasonably foreseeable litigation."™),

See Grosdidier, 709 F3d at 28 (Title VII employ-
ment action; negligent destruction of notes
despite EEOC regulation requiring preservation
for one year: “As a Title VII litigant, {Plain-
tiff] is within che class protected by the EEOC
regulation, and the destroyed notes are likely to
have had information regarding her responses
and those of the other applicants during the
interview as well as the types of questions asked
of her and other applicaats, all of which could be
relevant to her contention that the [Defendant]
is hiding the real reason for its selection deci-
sion. [Plaintiff} is therefore entitled to an adverse
inference. . .. ").

Ses, 6.g., United States v. Stein, 488 F, Supp. 2d
350 (8.D.N.Y. 2007) (Party A serves a document
demand on Party B. Party B has the uncondi-
tional right, by contract, to obtain responsive

documents held by Party C. Held, the docu~
ments in the possession of Party C ate in Party
B's “possession, custody or control” within the
meaning of Fed. R. Civ. P, 34).

[

Ses Cyntegra, Inc, u Idexx Labs., Inc., No. CV
06-4170 PSG (CTx), 2007 U.S. Dist. LEXIS
97417, at *14-*15 (C.D, Cal. Sept. 21, 2007)
(“courts have extended the affirmative duty

to preserve evidence to instances when that
evidence is not directly within the party's
custady or control so long as the party has access
to, or indirect control over, such c}iéence").

o

Ses, e.g., World Courier v. Barons, No. C 06-3072
TEH, 2007 U.S. Dist. LEXIS 31714 (N.D.

Cal. Apr. 16, 2007) (defendane;wife and two
co-defendants downloaded plaintiff's data-

bases prior to leaving plaintiff's employ; wife's
husband destroyed the hard drive that contained
relevant evidence; court rejected all defendants’
argument that they could not be sanctioned
because the spoliator was & nonparty on three
grounds: (1) “it overlooks a party's affirmative
dury to preserve relevant evidence both prior to
and during trial;" (2) “courts have extended the
affirmative duty to preserve evidence to instances
when that evidence is not directly within the
party’s custody or control so long as the party hes
access to or indirect control over such evidence;"
and (3) “it is difficult to imagine a scenario in
which a husband would secretly create a copy of,
and subsequently destroy, a hard drive relating
to his spouse’s pending legal matters and profes-
sional career without any knowledge, support
or involvement of his wife.” Adverse inference
instruction and monetary sanctions imposed.)

~

Under preexisting case law, most Circuits that
rejected the negligence standard of Reridential
Funding spplied a bad faith test. Ses, e.g., Bul/

o United Parcel Serv,, Inc., 665 F.3d 68, 79 (3d
Cir. 2012) ("a finding of bad faith is pivotal toa
spoliation determination"); Condrey v. SunTrust
Bank of Ga., 431 F3d 191, 203 (5th Cir. 2005)
(“The Fifth Circuit permits an adverse inference

against the destroyer of evidence only upon a
showing of ‘bed faith.™), quoted with approval
in Clayton . Columbia Cas. Co., 547 F, App'x 645
(5th Cir. 2013); Faas w Saars, Rocbuck & Co., 532
F.3d 633, 644 (7th Cir. 2008) (“In order to draw
an inference that the [destroyed documenes}
contained information adverse to [defendant],
we must find that [defendant} intentionally
destroyed the documents in bad faith."); Hall-
mark Cards, Inc. . Marley, 703 B.3d 456, 461
(8th Cir. 2013) ("[A] diserict court mus issue
explicit findings of bed faith and prejudice ptior
to delivering an adverse inference instruction.”);
Rutledge w NCL (Babamas), Lid., 464 F, App'x
825 (11¢h Cir. 2012) (uapublished) (“[Aln
adverse inference is drewn from a party’s failure
to preserve evidence only when the absence of
that evidence is predicated on bad faith.") (quot-
ing Bashir w Amirak, 119 F.3d 929, 931 (11th
Cir. 1997)); Silver u Countyywids Home Loans, Inc.,
-483 F. App'x 568, 572 (11¢h Cir. 2012).

Stz generally GREGORY P. JOSEFH, SANCTIONS:
THE FEDERAL LAw OF LITIGATION ABUSE
§ 52(A) (5th ed. 2013).

% Id. ac § 16(C)(1).
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MEMORANDUM

To: SCAC Discovery Subcommittee
From: Lonny Hoffman
Re: State Discovery Rule Reform

Date: July 25, 2016

This memo has two parts. Part I focuses on the available empirical evidence regarding
discovery practices, which should inform thinking about what kind of discovery rule reform, if any,
is needed. Part I offers some specific suggestions for possible state discovery rule reform.

L. Are There Pervasive Problems With Excessive Discovery Costs and Abuse? A Look At The
Available Empirical Evidence

Over the course of his nearly 40-year tenure at Columbia University’s School of Law, the
much-revered proceduralist, Maurice Rosenberg, often pointed out the challenge of getting
reformers and rulemakers to learn the lessons that empirical research can offer:

Experience in reporting findings to procedural revisers and rulemakers teaches a
sobering lesson: Persuading them to accept empirical research results will be a
formidable task even if the research speaks directly to precisely defined and topical
questions. Data have great trouble piercing made-up minds. Some judges and
lawyers believe there are only two kinds of research findings: those they intuitively
agree with (“That’s obvious!”); and those they intuitively disagree with (“That’s
wrong!”). Resistance to the counterintuitive is a formidable barrier to the
acceptability of procedure-impact research findings.

Maurice Rosenberg, The Impact of Procedure-Impact Studies in the Administration of Justice, 51
LAW & CONTEMP. PROB. 13, 30 (1988).

A. What Problem Are We Trying to Solve?

As with all proposed rule reforms, the first question is to ask what problem needs to be solved.
Although we often hear that discovery costs and abuse are out of control, the most reliable empirical
research, spanning decades, has consistently shown that there are not pervasive discovery problems
in civil cases—which is to say, problems spread widely throughout the entire civil docket. There is
evidence that discovery costs are high in a very small percentage of cases—that is, cases that are
complex, contentious and involve large stakes. This wealth of empirical research can be used to aid
thinking about how to approach discovery rule reform in the state, if only we are willing to let our
minds be pierced.

B. Empirical Work on Discovery Costs and Abuse System-Wide

Concerns about controlling discovery (and a correlative concern over pleading standards) have
been with us for a long time; they are as old as the modern rules of civil procedure. For instance,
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in 1952 the Ninth Circuit Judicial Conference issued a report critiquing the initial promulgation of
the Federal Rules of Civil Procedure in 1938, complaining of “unfounded lawsuits” resulting in
“an unjustifiable increase in the volume and scope of the discovery processes.” Claim or Cause of
Act: A Discussion on the Need for Amendment of Rule 8(a)(2) of the Federal Rules of Civil
Procedure, 13 F.R.D. 253, 255 (1952); see also generally Lonny Hoffman, Rulemaking in the Age
of Twombly and Igbal, 46 U.C. DAVIS L. REV. 1483, 1493 (2013) (“Most are familiar with the
Supreme Court’s 1957 landmark decision in Conley v. Gibson, which decreed that the primary
function of pleading is to give notice of what the pleader intends to prove later in the case. What is
less well known is that Conley reflected the Court’s decision to choose sides in a debate that had
been going on since 1938 between rulemakers and opponents over the relaxed pleading standard
rulemakers had crafted in Rule 8.”). These longstanding concerns have led federal rulemakers over
the years to try to gather good information and data about discovery practices. As a result, at this
point we have a lot of data to look at. And what’s most notable about the data that has been gathered
is that it has consistently shown there to be few discovery problems across the entire civil justice
system.

1. Research in the 1960s

The earliest comprehensive study of discovery was done back in the 1960s, when researchers
from Columbia University were asked by the federal Advisory Committee for the Civil Rules to
study discovery costs and practices in federal cases. What they found, much to the surprise of early
critics, was that when there was any discovery taken in a case, discovery costs were usually
proportionate to the stakes. WILLIAM A. GLASER, PRETRIAL DISCOVERY AND THE ADVERSARY
SYSTEM 41-43 (1968). They also found clear evidence that whether there was discovery at all, and
how much, was directly tied to how much case was valued: a case where the amount in dispute was
low led lawyers to conduct no discovery at all, while at other end of spectrum, high dollar cases
prompted lawyers to engage in the highest range of discovery they observed. Id. The Columbia
researchers also asked the lawyers they surveyed whether they thought discovery helped or
interfered with reaching a just result in the case. Among the lawyers surveyed, 78% said discovery
helped reach a just result; 21% said it made no different and only about 1% said they thought it
hindered reaching a just result. /d. at 112. The big take away from the Columbia study was readily
summarized: “The costs of discovery do not appear to be oppressive, as a general matter, either in
relation to ability to pay or to the stakes of the litigation.” Id. at 489-90.

2. Research in the 1970s and 1980s

Discovery costs and practices were comprehensively studied again less than a decade later, this
time by the Federal Judicial Center, which was then, and remains, the leading non-partisan
organization for empirical research into the federal judiciary. (The FJC is the education and
research arm of the federal judiciary. Congress created it in 1967 to help the courts improve judicial
administration. See General Information About the FJC, at www.fic.gov.) The FIC’s assignment
was prompted, in large measure, by a report issued by a task force following the Pound Conference,
which had been organized in 1976 by then-Chief Justice Warren Burger to discuss perceived issues
with cost and delay in the civil justice system, with particular attention focused on discovery as a
perceived problem. See National Conference on the Causes of Popular Dissatisfaction with the
Administration of Justice, 70 F.R.D. 79-246 (1976). The task force report cited criticism of how
the federal discovery rules were being utilized and suggested that empirical research should be
undertaken. Thereafier, the FIC researchers conducted an extensive study and issued an exhaustive
report, which was ultimately published as PAUL CONNOLLY, ET AL., FED. JUD. CTR, JUDICIAL
CONTROLS AND THE CIVIL LITIGATION PROCESS: DISCOVERY (1978) (the full text of the FIC study

is available at http://www.fic.gov/public/pdf.nsf/lookup/jcclpdis.pdf/$file/icclpdis.pdf).
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To gather data, the researchers looked at every discovery event recorded in the court files for
more than 3,000 terminated cases in six judicial districts. Back then, discovery requests and
responses were supposed to be filed with the court. The researchers then followed up their file
review with a survey of the lawyers in the cases to confirm that the docketed discovery events were
an accurate representation of discovery requests and responses in the case. Surprising the critics,
the FJC’s findings were consistent with what the Columbia researchers had previously found in
1968. More than half of the cases in the study (52%) had no recorded discovery requests at all. /d.
at 28-29. There were two or fewer discovery requests in more than 70% of the cases (72.3%) and
over 95% had ten or fewer discovery requests. Id. at 29. In the small percentage of cases in which
there was more extensive discovery being conducted, the central finding of the report was that “the
judiciary’s use of effective case and court management techniques can help speed the termination
of civil actions without impairing the quality of justice.” Id. at 3.

The findings of the 1978 FJC study were then confirmed by an independent study in 1983
conducted by the Civil Litigation Research Project, led by a group of five academic researchers.
See David M. Trubek et al., The Costs of Ordinary Litigation, 31 UCLA L. REV. 72 (1983). Their
empirical study looked at all direct expenditures spent on processing civil disputes through
litigation in five judicial districts and one state court. The data included over 1,600 cases and
thousands of interviews. Id. at 75. Once again, the same results were replicated: despite repeated
criticisms of litigation costs as excessive, the researchers found no such evidence to support the
criticisms. As the researchers put it:

Discovery . . . is widely thought to be a cause of delay and spiraling costs. Our
data, however, suggest that relatively little discovery occurs in the ordinary
lawsuit. We found no evidence of discovery in over half our cases. Rarely did the
records reveal more than five separate discovery events.

Id. at 89-90. Less than half of the cases they studied found any recorded discovery events at all. d.
They concluded that, contrary to the frequently voiced concerns over excessive litigation costs,
“from the litigant’s point of view, most ordinary litigation is cost-effective[.]” Id. at 123.

Similar contemporaneous studies of state court cases followed a similar pattern: no evidence
was found of pervasive discovery problems with cost or abuse. The most comprehensive of the
research was done by the National Center for State Courts. See Susan Keilitz et al., Attorneys' Views
of Civil Discovery, JUDGES’ J. (Spring 1993); Susan Keilitz et al., Is Civil Discovery in State Trial
Courts Out of Control?, STATE CT. J., Spring 1993, at 8. The NCSC found no discovery was
requested in more than 40% of the 2,190 cases they sampled; and, among the 58% that had some
discovery, the median number of discovery requests was 4. Susan Keilitz et al., Is Civil Discovery
in State Trial Courts Out of Control?, STATE CT. J., Spring 1993, at 10. An independent researcher
studying a random sample of tort and contract/commercial cases in one parish in Louisiana found
that 62% of the cases in his dataset had no more than two events, while 44% had no discovery at
all. See Dennis J. Krystek, Discovery versus Delay in Civil District Court: A Cross-Sectional Pilot
Study of Civil District Court Reveals No Significant Correlation, 42 LA. B.J. 255, 257 (1994). Yet
another researcher studied 1400 civil cases in Iowa state court and found that only 24% had any
discovery requests; 76% had none. See David S. Walker, Professionalism and Procedure: Notes
on an Empirical Study, 38 DRAKE L. REV. 759 (1988).

In 1988, two researchers for the FIC (who were not involved in any of the prior studies)
summarized all of the empirical research of discovery practices that had been conducted to date.
The central point of their paper emphasized the gulf between perception and reality: “Formal
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discovery actually occurs in fewer cases than uninformed observers might estimate,” they noted.
Judith A. McKenna & Elizabeth C. Wiggins, Empirical Research on Civil Discovery, 39 B.C. L.
REV. 785, 790 (1988). More specifically, they summarized the empirical evidence on discovery
frequency as follows:

Cases involving extensive discovery are in fact relatively rare--the studies using
actual file reviews uncovered very few cases involving more than ten discovery
requests, perhaps 5-15% depending on the sampling method. In the 1978 FJC
study, less than 5% of the case files examined recorded more than ten discovery
requests; of cases with at least some discovery, 90% had no more than ten requests.

Id. As for perceptions of discovery abuse? McKenna and Wiggins again pointed out that the
available evidence did not support the contemporary critiques:

In the vast majority of cases, discovery appears to be the self-executing system the
rules contemplate. Most incidents of “problem” discovery, as perceived by
lawyers, do not result in any formal request for relief, If measured by formal
objections, discovery motions activity or sanctions requests, discovery problems
do not appear to be extreme.

Id. at 800.

3. Research in the 1990s

Despite the consistency of the empirical research over three decades, many lawyers and other
observers (especially those familiar with higher stakes litigation involving large corporations)
simply refused to believe that discovery costs were proportionate to case values. Not dissuaded by
the evidence, those who managed to get their voices heard called for rulemakers and legislators to
impose limits on discovery. And, although they could cite no credible evidence of a problem, both
rulemakers and Congress were led to restrict discovery. The most significant changes took place in
1993.

After the reforms were put in place, researchers tried to study discovery practices, and once
again the latest empirical research revealed that there were no system-wide problems with
disproportionate discovery or discovery abuse. A good summary of the research can be found in
one of the leading academic papers from this period. See Linda S. Mullenix, Discovery in Disarray:
The Pervasive Myth of Pervasive Discovery Abuse and the Consequences for Unfounded
Rulemaking, 46 STAN. L. REV. 1393, 1411-1443 (1994). Professor Mullenix concluded that the
1993 amendments could not be justified based on an alleged system wide problem with
disproportionate discovery costs or abuse.

Although the evidence consistently showed no pervasive discovery problems existed,
reformers continued to beat their drums through the 1990s to urge passage of even more
amendments to curtail discovery further still. Once again, they paid no heed to either the prior
empirical research or the new studies that were conducted. In particular, they ignored the findings
of two additional, exhaustive and non-partisan studies, both published in 1998, that again
demonstrated, consistent with the prior research, that discovery costs were, in the main, quite
modest and proportional to case values.

523



One of those studies was conducted by the RAND Corporation, which was studying the effects
of the 1993 amendments. See James S. Kakalik, Deborah R. Hensler, Daniel McCaffrey, Marian
Oshiro, Nicholas M. Pace, and Mary E. Vaiana, Discovery Management: Further Analysis of the
Civil Justice Reform Act Evaluation Data, 39 B.C. L. REV. 613, 636 (1998). The RAND study
focused on civil cases after the 1993 amendments had been enacted. What it found was that “lawyer
work hours per litigant on discovery are zero for 38% of general civil cases, and low for the majority
of cases.” Id. at 682. The researchers continued: “The empirical data show that any problems that
may exist with discovery are concentrated in a minority of the cases,” noting further that the
evidence indicates in this minority of cases, “discovery costs can be very high.” Id. (One last point
worth making here (we will come back to this later) is that the RAND researchers also found clear
evidence that one of the most effective judicial management tools is for a court to set a firm trial
date. They found that, as much as anything, setting a trial date and sticking to it as much as possible
was correlated with lower discovery costs in cases. Id. at 57-58, 91-92.)

The other empirical study in that period, also from 1998, was conducted by the Federal Judicial
Center. One of their primary points of focus in this study was on trying to measure the costs of
discovery relative to total litigation costs, to the amount at stake in the case, and to the information
needs of the case. The 1998 FIC study found that under the 1993 amendments the median reported
proportion of discovery costs to stakes was 3%, and that the proportion of litigation costs
attributable to problems with discovery was about 4%. Thomas E. Willging, Donna Stienstra, John
Shepard, and Dean Miletich, 4n Empirical Study of Discovery and Disclosure Practice Under the
1993 Federal Rule Amendments, 39 B.C. L. REV. 525, 531-32 (1998). Thus, the researchers
concluded:

Anecdotal information--and the occasional horror story--suggests that discovery
expenses are excessive and disproportionate to the informational needs of the
parties and the stakes in the case. Our research suggests, however, that for most
cases, discovery costs are modest and perceived by attorneys as proportional to
parties’ needs and the stakes in the case.

Id. at 531. Also notable is that the researchers found a “clear relationship” between how much
discovery took place in a case and monetary stakes of the case. “That is, as the stakes increase, the
volume of discovery, and of discovery problems, also increases. To some extent, then, it appears
that the amount of discovery and the frequency of problems is driven simply by the size of the
case.” Id. at 593. We will see that in a later study, in 2009, this same important finding was again
documented.

Summarizing the RAND and FJC 1998 studies, Bryant Garth (then serving as Director of the
American Bar Foundation), noted:

The recent studies of civil discovery by the RAND Institute for Civil Justice and
the Federal Judicial Center (“FJC”) establish beyond any reasonable doubt that we
have two very distinct worlds of civil discovery. These worlds involve different
kinds of cases, financial stakes, contentiousness, complexity and--although not the
subject of these studies-- probably even lawyers. The ordinary cases, which
represent the overwhelming number, pass through the courts relatively cheaply
with few discovery problems. The high-stakes, high-conflict cases, in contrast,
raise many more problems and involve much higher stakes.

Bryant G. Garth, Two Worlds of Civil Discovery, 39 B.C. LREV. 597, 597 (1998).
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4, Research in the 2000s

Before continuing, it is worth pausing to summarize: at this point, over four decades, the best
empirical evidence established that there were no pervasive discovery problems. Yet, over this
same four decade period, reformers continued to be unwilling to acknowledge the available
evidence. So it should come as no surprise that by the mid- to late-2000s, calls for further reform
of the federal rules were again heard, despite all of the evidence, and despite all of the prior
limitations that had been imposed. Those calls became loud enough that the Advisory Committee
for the Civil Rules asked the FIC to again look closely at discovery costs in civil cases and to report
its findings. The findings were to be reported to the Duke Conference in 2010 that the Advisory
Committee convened. This was to the most comprehensive study of federal discovery practices
ever conducted.

I was an invited guest at the Duke Conference and attended all of the sessions. And I can tell
you that it came as nothing short of a shocking thunderbolt to many people there that the conference
opened with the FJC researchers reporting they found no evidence whatsoever of any pervasive
concerns with disproportionate costs or discovery abuse. The researchers were very careful and
went out of their way to design their study to find cases that involved as much discovery as possible.
Thus, they systematically excluded from their study any cases in which discovery was unlikely to
take place. The researchers also eliminated any case that was terminated less than 60 days after it
had been filed—once again, to avoid the possibility that these cases would skew the results. What
was left, then, was a study that—if anything—over-represented how much discovery takes place in
a typical civil case in federal court.

The FJC reported its careful and exhaustive study in 2009. One of their key findings was that
the median cost of litigation, including discovery and attorneys’ fees, was $20,000 for defendants
and $15,000 for plaintiffs. EMERY G. LEE IIl & THOMAS E. WILLGING, FED. JUDICIAL CTR.,
NATIONAL CASE-BASED CIVIL RULES SURVEY, PRELIMINARY REPORT TO THE JUDICIAL
CONFERENCE ADVISORY COMMITTEE ON CIVIL RULES (2009), (the full text of the study is
available at http://www.fic.gov/public/pdf.nsf/lookup/dissurv].pdf/$file/dissurvl.pdf). Note that
this is a median figure, not a mean, that the researchers reported. They did so because they were
conscious that reporting an average could give a distorted picture of the actual reality since a bunch
of very low dollar cases—or, correspondingly—a lot of very high dollar cases, can skew the results.
(If you take the average salary of Lonny Hoffman and Bill Gates, you would think that I'm a very
rich man.)

These figures came as a surprise to many, particularly those proponents of reform who had
long assumed that litigation costs routinely careen out of control in federal civil cases. Just as
significant—and perhaps just as surprising to many observers—were the findings with regard to
the overall percentage of total litigation costs attributable to discovery. Discovery costs were
reported by plaintiffs’ lawyers to account, at the median, for only 20% of the total litigation costs;
the median figure reported by defendants’ lawyers was 27%. Id. at 2. Standing alone, these findings
undercut the conventional wisdom, repeated in headlines and sound bites, that discovery costs are
far-and-away the most significant part of total litigation costs in federal cases. And linked to these
findings was, perhaps, the most important finding of all: at the median, the reported costs of
discovery, including attorney’s fees, amounted to just 1.6% of stakes of the case for plaintiffs and
only 3.3% of the case’s value for defendants. /d. This means, of course, that in half of all civil
cases, the costs of discovery amounted to even less than 1.6% of the case’s value for plaintiffs and
less than 3.3% of its value for defendants.
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It is hard to overstate the importance of these data regarding discovery costs relative to stakes.
The real concern with discovery costs, after all, is not that they are too high in some absolute sense.
Given how widely case values vary, one cannot compare discovery costs in a $100,000 case with
those incurred in a case worth $10 million or more. The real worry is discovery costs that are
disproportionate to a case’s value (a point that surely needs no further amplifying given that we
may be considering following the federal lead in adopting the 2015 rule changes regarding
proportionality in Federal Rule of Civil Procedure 26).

The FIJC’s study goes into even greater detail and depth and is worth reading in its entirety.
But, for now, the bottom line is simply this: the FIC’s exhaustive 2009 study confirmed the prior
empirical research that disproportionate discovery costs are not a systemic problem.

C. Empirical Work on Discovery Cost and Abuse in Complex Cases

While the FIC’s 2009 study found no pervasive discovery problems, it was able to identify
characteristics that are associated with high litigation costs. The most significant factor turns out to
be high stakes, with factual complexity also highly correlated with more expense. Law firm
economics also have an important impact on litigation costs. When other variables are controlled-
for, law firm size alone more than doubles the costs, and hourly billing also tends to make costs
higher. Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, 60 DUKE L.J.
765, 783. These findings are consistent with the results of earlier empirical studies.

But there’s something else we need to recognize. We know that complex, high-stakes cases
have more discovery than lower value cases. What we do not know, however, is whether these
costs are unjustifiably high. What is clear is that these are the cases least likely to be affected by
very low presumptive limits on discovery devices or by enhanced focus on the proportionality rules.
Many of the factors associated with high discovery costs will not be sensitive to changes in the
procedural rules. Some disputes will always have very high stakes, making expenditures on those
disputes rational. Some disputes will always be factually complex, requiring time and effort to
ascertain and share relevant facts in a way that allows the parties to adequately price claims and
bargain toward settlement. Some parties will always hire large law firms that bill by the hour at
very high rates.

In summary, the data establish that there is not a widespread problem with discovery costs. So
if we are going to engage in rule reform, we should keep that reform focused in the one place where
there may be a problem: complex cases. As the two lead researchers of the FIC’s 2009 empirical
study have commented:

Instead of pursuing sweeping, radical reforms of the pretrial discovery rules,
perhaps it would be more appropriate to pursue more-focused reforms of
particularly knotty issues. . . . Otherwise, we may simply find ourselves
considering an endless litany of complaints about a problem that cannot be pinned
down empirically and that never seems to improve regardless of what steps are
taken.

Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, 60 DUKE L.J. 765, 787.
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This publication coincides with the
effective date of the rule changes and with
efforts by many to provide the bench
and bar with information about the rule
changes, what they mean, and ways to
implement them in individual cases.

The 2015 rule amendments mark a
“new” chapter in the history of discovery
practice. If the amended rules achieve
their intended purposes, this chapter
may come to be known for its emphasis
on, and commitment to, proportional-
ity. As of Dec. 1, 2015, Rule 26(b)1)
defines the scope of discovery as nonpriv-
ileged information that is relevant to the
parties’ claims and defenses and “propor-
tional to the needs of the case.” For the
first time, the word “proportional” is in
the rule text. The provisions on propor-
tionality are moved to become part of
the definition of permissible discovery, as
opposed to limits on otherwise permissi-
ble discovery.

But as new chapters and rule changes
80, these are hardly seismic shifts. The
proportionality concept became part of
the rules over 30 years ago, in 1983,
when Rule 26(b) was amended to require
judges to limit discovery to ensure that
the benefits outweighed the costs and
Rule 26(g) was added to require lawyers
to certify that their discovery requests
or objections were neither unreasonable
nor unduly burdensome or expensive.
Indeed, the Advisory Committee has
taken pains to emphasize thar it does not
view the 2015 proportionality amend-
ments as imposing any new duties or
obligations.! Rather, the intended change
is to elevate awareness and get lawyers,
litigants, and judges to pay more atten-
tion to the duties they have had for over
three decades.

And there lies the proverbial rub.
Lawyers and judges have had propor-
tionality obligations since 1983, but
few lawyers or judges made propot-
tionality a focus of discovery, and fewer
still expressly invoked or applied the
proportionality limits. Some academics
and thoughtful judges have questioned
whether proportionality is sufficiently
defined or understood to achieve the
stated goals.? As discovery has become
e-discovery and even more expen-

—

sive, burdensome, and c'omplex, the
complaints have grown. The rule amend-
ments fequire us to answer a nagging
question. Why should these rule amend-
meats, so modestly introduced, work
when prior efforts to achieve discovery
that is consistently both fair and reason-
able — proportional — have failed?

A SENSE OF URGENCY

One reason for optimism is that the
proportionality amendments are
expressly linked to existing and new
case-management tools intended to
promote and facilitate early, active
judicial case management. The 2015 rule
amendments recognize that changing the
words used in the rules will accomplish
nothing unless lawyers and judges effec-
tively implement the changes. The 2015
rule amendments include an expanded
menu of case-management tools to

make it easier for lawyers and judges

to tailor discovery to each case and to
resolve discovery disputes efficiently and
promptly, without full-scale motions and
briefs. The Committee Notes empha-
size the important link between the
proportionality changes to the scope

of discovery in Rule 26(b)(1) and the
case-management provisions in Rules 16,
26(f), and 34.3

Another reason for optimism is a
growing sense of urgency among lawyers
and judges. In 1983, the bench and
bar seemed to greet the proportionality
amendments with a collective shrug and
went about their business as usual. The
years of public discussion and debate
leading up to the 2015 amendments
reflect a growing concern that our
civil justice system needs to adjust or
risk losing its ability to serve its vital
purposes. At the same time, electronic
discovery and increasing cost-conscious-
ness by clients provide an incentive for
lawyers to exchange the information
each side needs without all the costs
and burdens of discovery built on the
“demand everything and object to every-
thing” model.

Which brings us to the elephaat in
the courthouse. Proportionality begins
with the parties and lawyers who apply
and invoke it, but it ends with judges
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who enforce it. Whether proportionality
moves from rule text to reality depends
in large part on judges. Judges who
make clear to the parties that they must
work toward proportionality. Judges who
are willing and available to work with
parties to achieve what the Advisory
Committee has described as the goal of
making proportionality an explicit part
of discovery in all cases.* Judges who are
willing and available to resolve discovery
disputes quickly and efficiently when
needed. Unless judges actively manage
the cases they preside over to keep
discovery both within the defined scope
and consistent with the parties’ right to
get the information within that scope,
these rule amendments are no more
likely to succeed than the predecessors.

Trial judges, this is our chance to
make a difference. It is also our chance
to fail.

MODEST INVESTMENT,
GREAT DIVIDENDS
The good news is that lawyers and their
clients are not alone in having strong
incentives to work toward proportional-
ity. Enforcing proportionality by engag-
ing in active case management can make
a trial judge's work easier and better.
Requiring the lawyers to talk to each
other, then to the court, about what the
discovery in the case will involve allows
the parties to reach agreement when they
can, reducing the number of disputes or
narrowing them. Requiring the lawyers
to talk to each other about discovery
planning also allows the parties to iden-
tify areas that are unclear or the subject
of disagreement and to promptly bring
these areas to the court for resolution.
Good case management allows the judge
to rule on disputed discovery issues
fairly, efficiently, and promptly, spar-
ing the judge the need to slog through
lengthy motions to compel or for protec-
tion (often accompanied by even longer
briefs and voluminous attachments) and
writing opinions, often on issues that
don't involve matters of jurisprudence as
much as practical problems ill-suited to
the motion-and-brief presentation.
Judges who engage in early, active
discovery management often find that it

takes relatively little of their time and
work. This modest investment pays the
great dividend of saving the judge and
the judge’s clerks from spending much
more time later solving problems that
could have been avoided. And the work
that is avoided tends to be the type that
is tedious and slow, and that can often
bring the case to a halt.

Active case management is not only
vital to making discovery reasonable
for each case, it also can be gratifying
for the judge. It allows trial judges to
be creative in working through what
are usually practical problems to devise
reasonable and fair solutions that keep
the case on track, on rime, and (for the
parties) on budget.

It may be true that most do not think
of case management as among the most
satisfying or important parts of judging.
Ask a trial judge why he or she chose
to become a judge, and the judge is not
likely to mention case management. But
we are not talking about case manage-
ment in the dismissive, belittling sense
used by some academics and others to
describe judges’ lower selves (the higher
selves being the more pure and exalted
jurisprudential being). The interac-
tive exchanges we have described are
as important, as highly valued, and as
demanding of judicial discretion and
judgment as any work judges do. And
it is work that is unique to the trial
judges. By the time a case gets to the
appellate courts, case management is a
lost opportunity. Case management is
an important part of what sets the trial

judges’ work apart. No one else can do it.

‘The more trial judges — an enormously
talented and creative lot — work on
these tasks, the closer we will all get to
achieving proportionality in practice.
All of this provides reason for opti-
mism. The 2015 amendments envision,
and are being met by, prompt and ener-
getic work by bench and bar to change
litigation culture and make the rule
changes a part of everyday practice. Self-
interest, institutional interests, client
interests, and a shared commitment
to moving beyond aspiration and rule
to reality may all converge to achieve
proportionality.

45

This does not mean we should hang a
banner declaring mission accomplished.
History teaches us that hard work lies
ahead to make these rule changes a bene-
fit for our system, not for any particular
type of litigant or case. The Guidelines
and Practices are part of that work. They
are the result of many months of discus-
sion, experimentation, and refinement
involving teams of lawyers on both sides
of the “v.,” practicing in a number of
areas, working together to define and
clarify and make concrete what propor-
tionality looks like in particular cases
and how to achieve it. With the many
dedicated lawyers who worked on the
Guidelines and Practices, the reporters will
continue to listen and learn. We will
monitor developments in the courts and
hear from the judges and lawyers who
apply the 2015 amendments and, we
hope, the Guidslines and Practices, in their
own cases. The Guidelines and Practices
publication is intended to be a living
document that changes and grows as
we all discover new and better ways to
achieve proportionality in discovery and
help fulfill the goals of Rule 1.

TO BETTER SERVE THE GOALS
OFRULE1

On Jan. 20, 1984, Prof, Arthur Miller
stood before an audience of federal
judges to explain the amendments that
had taken effect on Dec. 1, 1983, As the
Reporter for the Civil Rules Advisory
Committee, he was uniquely suited to
the task. He explained that the rulemak-
ers were motivated by a belief that, in
too many cases, litigation was conducted
in a way that frustrated the goals of
Rule 1. He emphasized that the discov-
ery amendments were part of a larger
package of amendments, designed to
work together in an effort to better serve
the goals of Rule 1. He explained that

a major goal of the package of amend-
ments in general — and the amendments
to Rule 26(b) in particular — was to
combat the problem of disproportionate
discovery. And he concluded by stress-
ing the critical role that judges would
play, using their new case-management
powers under amended Rule 16: 4
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There is an important interrelationship
between the management philosophy
of rule 16 and the anti-redundancy

and anti-disproportionality policies

of rule 26. The latter can be effective
only if the judges educate themselves
about their cases and attempt to

. manage them throughout the discovery
process. The two rules must be utilized
4 together.6

All of that could just have easily been

amendments. s it deja vu, all over again?

It is hard to know why the bench and
bar did not embrace proportionality in
discovery in 1983. Perhaps the scheme was
just a bit too different from what they were
used to and how they had been trained. In
a time long before email and smartphones,
perhaps the consequences of persisting
with “business as usual” were not suffi-
ciently grave to fully spark the desired
change. But that was decades ago. The
Guidelines and Practices themselves show
that many lawyers and judges ate commit-
ted to working to make reasonableness —
proportionality — in discovery real. There
is good reason for optimism, and there is
good work to da.

said — and has been said — about the 2015

! Ses Fed. R. Civ. P. 26 advisory committee's note
(2015) (“Restoring the proportionality calculs-
tion to Rule 26(b)(1) does not change the exist-
ing responsibilities of the court and the parties
to consider proportionality, and the change does
not place on the party seeking discovery the
burden of addressing all proportionality consid-
erations.”).

~

Sez, e.g., John L. Carroll, Proportionality In
Discovery: A Cautionary Tale, 32 CaAMPBELL L.
REV. 455, 461 (2010) (“Used improperly, the
proportionality analysis can be at best a mean-
ingless exercise and at worst a tool to deny civil
licigants access to information to which they are
entitled.”); Mactin H. Redish, Electronic Discovery
and the Litigation Matrix, 51 DUKE LJ. 561,
603-04 (2001) (arguing that proportionality
limits are impractical because the trial judge

is not in a good position to assess whether the
desired information is worth the cost); Orbit
One Commaunications, Inc, o Numerex C. orp., 271
ER.D. 429, 436 (S.D.N.Y. 2010) (stating, in
the preservation contexr, that a proportionality
standard “may prove too amorphous” to provide
meaningful guidance to parties).

Ses Fed. R. Civ. P. 26 advisory committee's note
(2015) (“The present amendment again reflects
the need for continuing aad close judicial
involvement in the cases that do not yield
readily to cthe ideal of effective party manage-
ment."); id. (explaining that the new Rule

34 mechanism allowing for pre-Rule 26(f)
exchange of document requests “is designed to
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facilitate focused discussion during the Rule
26(f) conference").

4 Ses Ped. R. Civ. P. 26 advisory committee's note
(2013) ("The parties and the court have a collec-
tive responsibility to consider the proportional-
ity of all discovery and consider it in resolving
discovery disputes,”)

? Lawyers certainly view active judicial case
management as an important and highly
valuable part of what judges do. When asked
what would make the existing federal pretrial
process work better, lawyers consistently singled
out more and better judicial case management,
Ses Steven S. Gensler & Lee H. Rosenthal, Four
Yearr After Duke: Where Do Wa Stand on Cali-
brating the Pretrial Process, 18 LEWIS & CLARK L.,
REv. 643, 647-48 (2014) (discussing results of
surveys prepared for the 2010 Duke Conference
on Civil Litigation); Report to the Chief Justice
of the United States on the 2010 Conference
on Civil Litigation 10, available ac http://www.
uscourts.gov/file/reporttothechiefjusticepdf
(“Pleas for universalized and invigorated case
management achieved strong consensus at the
Conference.”).

¢ ARTHUR MILLLER, THE AUGUST 1983 AMEND-

MENTS TO THE FEDERAL RULES oF CIviL
PROCEDURE: PROMOTING BFFECTIVE CASE
MANAGEMENT AND LAWYER RESPONSIBILITY
35-36 (Pederal Judicial Center 1984).
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I N May of 2010, some 200
judges, lawyers, and academ-

ics gathered for two days at the Duke
University Law School to evaluate the
state of civil litigation in federal court.
The conference was sponsored by the
Advisory Committee on the Federal Rules
of Civil Procedure. Many studies, surveys,
and papers were prepared in advance
of the conference to aid the discussion.
Although the gathering found that federal
civil litigation works reasonably well and
that a complete overhaul of the system
is not warranted, the participants also
concluded that several improvements
clearly are needed. Four stood out in
particular: greater cooperation among
litigants, greater proportionality in
discovery, earlier and more active case
management by judges, and a new rule
addressing the preservation and loss of
electronically stored information (“ESI”).
The Advisory Committee took the
findings of the Duke conference and
drafted amendments that address these
four areas of focus. The amendments
have been approved unanimously by
the Advisory Committee, the Standing
Committee on the Rules of Practice and
Procedure, the Judicial Conference of
the United States, and the United States
Supreme Court and will take effect on
Dec. 1, 2015, unless Congress acts to
disapprove them. As Congressional

disapproval appears unlikely, judges and
lawyers should become familiar with
the new rules. The Advisory Committee
believes they present a unique oppor-
tunity to improve the delivery of civil
justice in federal courts.

Participants in the Duke conference
recognized that rule amendments alone
will do little to improve the civil liti-
gation system. A change in behavior is
also required. As a result, over the course
of the next several months the Advisory
Committee, the Federal Judicial Center
("FJC”), and other groups will be
promoting the new rule amendments
and their intended improvements. This
article is a small step in that direction.
If the amendments have their intended
effect, civil litigation will become more

DAVID G.
CAMPBELL
is a Uniced
Stares Diserice

+ Court judge for
the Diserice of
Arizona. His term
as chair of the

Advisory Commictee on the Fecleral

Rules of Civil Procedure concluded in
Ocrober.
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efficient and less expensive without sacri-
ficing any party’s opportunity to obtain
the evidence needed to prove its case.!

THE DUKE CONFERENCE AND
DRAFTING OF THE AMENDMENTS
Participants in the Duke conference
included federal and state judges from
trial and appellate courts around the
country, plaintiff and defense lawyers,
public interest lawyers, in-house actor-
neys from business and government,
and distinguished law professors. The
FJC and other organizations conducted
studies and surveys in advance of the
conference, and more than 40 papers and
25 compilations of data were presented.
Some 70 judges, lawyers, and academics
made presentations to the conference,
followed by a broad-ranging discussion
among all participants.?

The Advisory Committee prepared a
post-conference report for Chief Justice
John Roberts.? The report noted that
there was no general sense thar the 1938
approach to the Federal Rules of Civil
Procedure has failed. “While there is
need for improvement, the time has
not come to abandon the system and
start over.” The report identified three
specific areas of needed improvement:
“What is needed can be described in two
words — cooperation and proportion-
ality — and one phrase — sustained,
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‘ ‘ Participants in the
Duke conference
recognized that
rule amendments
alone will do little
to improve the civil
litigation system.

A change in behavior
is also required.

active, hands-on judicial case manage-
ment.”* The report also noted “significant
support across plaintiff and defense lines
for more precise guidance in the rules on
the obligation to preserve [ESI] and the
consequences of failing to do s0."

Pollowing the Duke conference, the
Advisory Committee appointed a subcom-
mittee to develop rule amendments based
on conference presentations and conclu-
sions. The subcommittee compiled a list
of all proposed rule amendments made
at the conference and then held numer-
ous calls and meetings to winnow and
refine the suggestions. Over the course
of two years, the subcommittee held
many discussions, circulated drafts of
proposed rule amendments, and sponsored
a mini-conference with invited judges,
lawyers, and law professors to discuss
possible amendments. The subcommit-
tee presented recommendations for full
discussion at meetings of the Advisory
Committee and the Standing Committee
in 2011, 2012, and 2013.

While this work was underway, a
separate subcommittee worked on 2
rule to address the preservation and
loss of ESI. This subcommittee also
held numerous discussions and meet-
ings, circulated and refined drafts, and
sponsored a mini-conference with judges,

lawyers, and technical experts to discuss
possible solutions to the litigation chal-
lenges presented by ESI.

The proposed amendments were
published for public comment in August
2013. Over the next six months, more
than 2,300 written comments were
received and more than 120 witnesses
appeared and addressed the Advisory
Committee in public hearings held in
Washington, D.C., Phoenix, and Dallas.
Following the public comment process,
the subcommittees revised the proposed
amendments and again presented
them to the Advisory and Standing
Committees, where they were adopted
unanimously. The rule amendments were
then approved without dissent by the
Judicial Conference of the United States
and the Supreme Court.

The amendments affect more than 20
different provisions in the civil rules, but
this article will address them in terms of
the four areas of focus identified at the
Duke conference: cooperation, propot-
tionality, early and active judicial case
management, and ESI.

COOPERATION

There was near-unanimous agreement
at the Duke conference that cooperation
among litigants can reduce the time
and expense of civil litigation without
compromising vigorous and professional
advocacy. In a survey of members of the
ABA Section of Litigation completed
before the conference, 95 percent of
respondents agreed that collaboration
and professionalism by attorneys can
reduce client costs.’

Cooperation, of course, cannot be
legislated, but rule amendments and the
actions of judges can do much to encour-
age it. Rule 1 now provides that the civil
rules “should be construed and admin-
istered to secure the just, speedy, and
inexpensive determination of every action
and proceeding.” The proposed amend-
ment will add the following italicized
language: The rules “should be construed,
administered, and employed by the court and
the parties to secure the just, speedy, and
inexpensive determination of every action
and proceeding.” The intent is to make
clear that parties as well as courts have a
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responsibility to achieve the Rule 1 goals.
The Committee Note to this proposed

amendment observes that “discussions _
of ways to improve the administration
of civil justice regularly include pleas to E

discourage over-use, misuse, and abuse
of procedural tools that increase cost
and result in delay. Effective advocacy is
consistent with — and indeed depends
upon — cooperative and proportional
use of procedure.”

Sanctions are not the only means of
discouraging litigation abuses; judges
often have opportunities to remind
litigants of their obligation to cooperate.
Such admonitions can now be backed
with a citation to Rule 1.

PROPORTIONALITY AND OTHER
DISCOVERY CHANGES
The Advisory Committee report to the
Chief Justice noted “[olne area of consen-
sus in the various surveys” conducted
before the Duke conference: “that
district and magistrate judges must be
considerably more involved in manag-
ing each case from the outset, to tailor
motion practice and shape the discovery
to the reasonable needs of the case.”®
This wording captures the meaning of
“proportional” discovery; it is discovery
tailored to the reasonable needs of the
case. It affords enough information for
a litigant to prove his or her case, but
avoids excess and waste. Unwarranted
document production requests, excessive
interrogatories, obstructive responses
to legitimate discovery requests, and
unduly long depositions all resule in
disproportionate discovery costs.

Studies completed in advance of
the Duke conference suggested that
disproportionate discovery occurs in a
significant percentage of federal court
cases. An FJC survey of closed federal
cases found that a quarter of the lawyers
who handled the cases believed that
discovery costs were too high for-their
client’s stake in the case.’ Other surveys
showed greater dissatisfaction. Members
in the American College of Trial Lawyers
(“ACTL") widely agreed that today's civil
litigation system takes too long and costs
too much, resulting in some deserving
cases not being filed and other cases
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with meritorious defenses being settled
to avoid the costs of litigation.” Ina
survey of the ABA Litigation Section, 89
percent of respondents agreed that liti-
gation costs are disproportionately high
in small cases, and 40 percent agreed
that they are disproportionately high in
large cases.'' A survey of the National
Employment Lawyers Association
(“NELA") found universal sentiment
that the discovery process is too costly,
with a significant majority indicating
that discovery is abused in almost every
case.'? In a report summarizing the
surveys prepared for the Duke confer-
ence, the Institute for Advancement of
the American Legal System (“IAALS”)
found that between 61 percent and 76
percent of respondents in the ACTL,
ABA, and NELA surveys agreed that

{ judges do not enforce existing propor-

tionality limitations."?

| The concept of proportionality is not

new. It has been in the federal rules since

: 1983. Rule 26(b)(2)(C) provides that

' “[oln motion or on its own, the court

must limit the frequency and extent of

- discovery . . . if it determines that . . .
the burden or expense of the proposed

: discovery outweighs its likely bene-

' fit, considering the needs of the case,

' the amount in controversy, the parties’

. fesources, the importance of the issues

| at stake in the action, and the impor-

- tance of the discovery in resolving the

3 --1§SUES." Rule 26(b)(1) — which estab-

f lishes the scope of permissible discovery

f-— declares that “[a}ll discovery

;‘-.ls subject to” the limitations in

%_ﬁ‘;gg)ifgb)(z)(c_:). And Rule 26(g)

: o iii) pr0v1d‘es that a lawyer’s

o espﬂ::slre on a.dxscovery request or

“ & DNSE Constitures a certification

42 the request or response is not

& 5: :Zs::able nor undu}y b.urden-

S o t’;};enswe, c.onsu.ienng the

; Case, prior discovery

.. Case, the amount in contro-

e; :(:tie i.mportance of the

-‘ Capice ¢ ; in the acn(:m."

A e longstanding

the Advisory Committee chose to move
the factors in Rule 26(b)(2)(C)(iii) to
Rule 26(b)(1). Thus, under the proposed
amendment, the scope of discovery in
civil litigation now will be defined as
follows:
Parties may obtain discovery regard-
ing any nonprivileged matter that is
relevant to any party’s claim or defense
and proportional to the needs of the
case, considering the importance of
the issues at stake in the action, the
amount in controversy, the parties’
relative access to relevant information,
the parties’ resources, the importance
of the discovery in resolving the issues,
and whether the burden or expense of
the proposed discovery outweighs its
likely benefit.

The intent of this change is to make
proportionality unavoidable. It will
now be part of the scope of discov-
ery. Information must be relevant and
proportional to be discoverable.

It is worth emphasizing that this
change is not intended to deprive any
party of the evidence needed to prove
its claims or defenses. The intent is to
eliminate disproportionate discovery in
cases where such elimination is needed.
The change will make a difference,
however, only if judges are willing to
engage in a dialogue with the parties and
make decisions regarding the amount of
discovery reasonably needed to resolve a
case. This calls for active case manage-

€ € The intent of this change
is to make proportionality
unavoidable. It will now
be part of the scope of

discovery. Information must
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ment — judges who intervene early, help
the parties identify what is needed to
prepare the case for trial, and set reason-
able schedules to complete that prepara-
tion without undue time or expense.

The Advisory Committee changed the
otder of the Rule 26(b)(2)XC) factors to
refer first to “the importance of the issues
at stake” and second to “the amount in
controversy.” This was done to avoid any
implication that the amount in contro-
versy is the most important consider-
ation. Cases seeking little or no monetary
relief may require significant discovery.
The Committee also added a new factor
— “the parties’ relative access to relevant
information” — to highlight the reality
that some cases involve an asymmetri-
cal distribution of information. Judges
should recognize that proportionality in
such cases often will mean that one partry
must bear greater burdens in respond-
ing to discovery than the other party.
Discovery is not necessarily dispropor-
tionate just because information is flow-
ing mainly from one party to another.

To address concerns raised during the
public comment process, the Advisory
Committee added a committee note
explaining that the amendment to Rule
26(b)(1) does not place the burden of prov-
ing proportionality on the party seeking
discovery. Nor does it authorize boilerplate
refusals to provide discovery on the ground
that it is not proportional. The intent is
to prompt a dialogue among the parties
and, if necessary, the judge, concerning

the amount of discovery reasonably
needed to resolve the case.

A few other changes to the discov-
ery rules are intended to support the
new focus on efficient discovery.

“REASONABLY CALCULATED
TO LEAD”

The amendments to Rule 26(b)
(1) will delete a familiar sentence
that each of us can recite from
memory: “Relevant information
need not be admissible at the trial
if the discovery appears reasonably

be relevant and proportlonal calculated to lead to the discovery of

admissible evidence.” This sentence
will be replaced with the following
language: “Information within this

'-stime °.f these proportionality
: _ré°“5 In the rules, the Duke
o Ace concluded that judges

#5410t 5
. #PPly them, I response,
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to be discoverable.
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scope of discovery need not be admis-
sible in evidence to be discoverable.”

The “reasonably calculated to lead”
phrase was never intended to define
the scope of discovery. The language
was added to the rules in 1946 because
parties in depositions were objecting to
relevant questions on the ground that the
answers would be hearsay and would not
be admissible at trial. Inadmissibility was
used to bar relevant discovery. The 1946
amendment sought to stop this practice.

Recognizing that the sentence was
never designed to define the scope of
discovery, the Advisory Committee
amended the sentence in 2000 to add
the words “relevant information” at the
beginning: “Relevant information need not
be admissible at the trial if the discovery
appears reasonably calculated to lead to
the discovery of admissible evidence.”
The Committee Note explained that
“relevant means within the scope of
discovery as defined in this subdivision
[(bY1)}.” Thus, the “reasonably calcu-
lated to lead” phrase applies only to
information that otherwise falls within
the scope of discovery set forth in Rule
26(b)(1); it does not broaden the scope
of discovery. As the 2000 Committee
Note explained, any broader reading of
the “reasonably calculated to lead” phrase
“might swallow any other limitation on
the scope of discovery.”

Despite the original intent of the
sentence and the 2000 clarification, lawyers
and judges continue to cite the “reasonably
calculated to lead” language as defining
the scope of discovery. Some even disre-
gard the reference to admissibility, arguing
that any inquiry “reasonably calculated to
lead” to something helpful is fair game
in discovery. The amendment will elimi-
nate this incorrect reading of Rule 26(b)
(1) while preserving the rule that inad-
missibility is not a basis for opposing
discovery of relevant information.

TWO OTHER CHANGES TO

RULE 26(b)

The proposed amendments also will
delete two existing phrases in Rule 26(b)
(1): one that permits discovery relating
to the “subject matter” of the litiga-
tion on a showing of good cause, and

€ € More than 70 percent

of [survey] respondents
from the ABA Litiga-
tion Section agreed
that early interven-
tion by judges helps

to narrow issues and
reduce discovery;

73 percent agreed that
litigation results are
more satisfactory
when a judge promptly
begins managing a case

and stays involved.

another that permits discovery of “the
existence, description, nature, custody,
condition, and location of any docu-
ments or other tangible things and the
identity and location of persons who
know of any discoverable matter.” The
Advisory Committee found that the
“subject matter” phrase is rarely if ever
used. Parties and courts rightly focus on
the claims and defenses in the litigation.
The Committee also found that discovery
into the existence and location of discov-
erable information is widely enough
accepted that rule language is no longer
needed. The Committee Note makes
clear that these two changes are not
intended to narrow the scope of discovery
now permitted under Rule 26(b)1) and
provides some examples of the kinds of
discovery still permitted.
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OTHER DISCOVERY CHANGES

Rule 26(c)(1)(B) will be amended to
include “allocation of expenses” among
the terms that may be included ina
protective order. This change makes
express what the Supreme Court has long
found implicit in the rule — that courts
may allocate discovery costs when resolv-
ing protective order issues. (See Oppenbeimer
Fund, Inc. v. Sanders, 437 U.S. 340, 358
(1978)). The Advisory Committee
thought it useful to make the author-

ity explicit on the face of the rule. This

is not a change intended to make cost
shifting more frequent, nor is it intended
to suggest that cost shifting should be
considered as part of the proportionality
analysis. It simply is a codification of
existing protective order authority.

Some have asked the Advisory
Committee to consider adoption of a
requester-pays system for civil discovery,
which would be a significant depar-
ture from historical discovery practice.
Although the Advisory Committee agreed
to consider that idea, the Committee has
not acted on it. To make clear that the
addition of the “allocation of expenses”
language to Rule 26(c)(1)(B) is not an
implicit endorsement of a requester-pays
system, the Committee Note includes
this language: “Recognizing the author-
ity does not imply that cost-shifting
should become a common practice.
Courts and parties should continue to
assume that a responding party ordinarily
bears the costs of responding.”

The amendments also include three
changes to Rule 34. The first requires
that objections to document production
requests be stated “with specificity.” The
second permits a responding party to state
that it will produce copies of documents
or ESI instead of permitting inspection,
but requires the party to identify a reason-
able time for the production. The third
requires that an objection state whether
any responsive documents are being with-
held on the basis of an objection.

These amendments should eliminate
three relatively frequent problems: the
use of broad, boilerplate objections that

‘provide little information about the true

feason a party is objecting to a document
request; responses stating that respon-
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sive documents will be produced in due
course, withour indicating when produc-
cion will occur and which often are
followed by long delays; and responses
that state various objections, produce
some documents, and yet do not say
whether any other documents have been
withheld on the basis of the objections.
All three practices thwart Rule 1's goals
of speedy and inexpensive litigation.
Further, an amendment to Rule 26(d)
will allow parties to deliver Rule 34
document production requests before the
Rule 26(f) meeting between the parties.
The 30 days to respond will be calcu-
lated from the date of the first Rule 26(f)
meeting. The purpose of this change is to
facilitate discussion of specific discovery
proposals between the parties at the Rule
26(f) meeting and with the court at the
initial case management conference.

EARLY, ACTIVE JUDICIAL

CASE MANAGEMENT

The Duke conference included some of

the best litigators in the country. When

discussing ways to improve civil litiga-

tion, these lawyers pled for more active

case management by judges. This is

an excerpt from the report to the Chief

Justice:
Pleas for universalized and invig-
orated case management achieved
strong consensus at the Conference. .
. . There was consensus that the first
Rule 16 conference should be a serious
exchange, requiring careful planning
by the lawyers and often attended by
the parties. Firm deadlines should be
set.] Conference participants under-
scored that judicial case-management
must be ongoing. A judge who is avail-
able for prompt resolution of pretrial
disputes saves the parties time and
money. . . . A judge who offers prompt
assistance in resolving disputes without
exchanges of motions and responses
is much better able to keep a case on
track, keep the discovery demands
within the proportionality limits, and
avoid overly narrow responses to proper
discovery demands.!

Surveys completed before the Duke
conference found similar views. More

than 70 percent of respondents from the
ABA Litigation Section agreed that early
intervention by judges helps to narrow
issues and reduce discovery. Seventy-
three percent agreed that litigation
results are more satisfactory when a
judge promptly begins managing a case
and stays involved.!” The NELA survey
reflects the same view. Almost two-thirds
of respondents agreed that overall litiga-
tion results are more satisfactory when a
judge actively manages a case.'¢

The benefits of early and active case
management have been known for years.
When Rule 16 was amended in 1983, the
Advisory Committee Note included this
comment: “Empirical studies reveal that
when a trial judge intervenes personally at
an early stage to assume judicial control
over a case and to schedule dates for
completion by the parties of the principal
pretrial steps, the case is disposed of by
settlement or trial more efficiently and
with less cost and delay than when the
parties are left to their own devices.”

Of course, Rule 16 already calls for
early management of cases by district or
magistrate judges. It already contem-
plates the establishment of a reasonable
but efficient schedule for the litigation,
with input by the parties in the Rule 26(f)
report. And yet lawyers in the surveys
and during the Duke conference reported
that many federal judges do not actively
manage their cases. The rule amendments
include four changes aimed at encourag-
ing more active case management.

First, a key to effective case manage-
ment is the Rule 16 conference where
the judge confers with the parties about
the needs of the case and sets an appro-
priate litigation schedule. To encourage
case management conferences during
which judges and lawyers actually speak
with each other, an amendment will
delete the language in Rule 16(b)(1)

(B) that allows the scheduling confer-
ence to be held “by telephone, mail, or
other means.” This is mostly a matter of
emphasis, because the Committee Note
explains that conferences may still be
held by any means of direct simultaneous
communication, including by telephone.
And Rule 16(b)(1)(A) will continue to
allow courts to base scheduling orders on
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the parties’ Rule 26(f) reports without
holding a conference. The change in

the text is intended to eliminate the
express suggestion that setting litigation
schedules by “mail” or “other means” is
an adequate substitute for direct commu-
nicarion with parties. In most cases,

it is not. The amendment is intended

to encourage judges to communicate
directly with the parties when beginning
to manage a case.

Second, the time for holding the
scheduling conference will be moved to
the earlier of 90 days after any defendant
has been served (reduced from 120 days
in the present rule) or 60 days after any
defendant has appeared (reduced from 90
days). The intent is to encourage earlier
intervention by judges. Recognizing that
these time limits may not be appropriate
in some cases, the amendment allows
judges to set a later time for good cause.
The amendments also reduce the time
for serving a complaint under Rule 4(m)
from 120 days to 90 days. Language
has been added to the Committee Note
recognizing that additional time will be
needed in some cases.

Third, the proposed amendments add
two subjects to the list of issues to be
addressed in a case management order:
the preservation of ESI, and agreements
reached under Federal Rule of Evidence
502. ESI is a growing issue in civil
litigation, and the Advisory Committee
believes that parties and courts should
address it early. Rule 502 was designed
to reduce the expense of producing ESI
or other voluminous documents, and
the parties and judges should consider
its potential application in every case.
Parallel provisions are added to the
subjects for the Rule 26(f) meeting.

Fourth, briefing and deciding
discovery motions can significantly delay
litigation. The amendments suggest that
the judge and the parties consider at
the initial case management conference
whether the parties should be required to
hold an in-person or telephone confer-
ence with the judge before filing discov-
ery motions. Many federal judges require
such conferences now, and experience
has shown them to be very effective in
resolving discovery disputes quickly and
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inexpensively. As the report to the Chief
Justice noted, “[a} judge who is avail-
able for prompt resolution of pretrial
disputes saves the parties time and
money."" The amendment encourages
this practice.

These changes are modest, but
the Advisory Committee hopes they
will encourage earlier and more active
case management by judges. No other
practice can do as much to improve the
delivery of civil justice in federal courts.

RULE 37(e): FAILURE TO
PRESERVE ESI
Preservation of ESI is a major issue
confronting parties and courts, and the
loss of ESI has produced a significant
split in the circuits. Some circuits hold
that adverse inference jury instructions
(viewed by most as a serious sanction) can
be imposed for the negligent loss of ESL
Others require a showing of bad faith,
The Advisory Committee was credi-
bly informed that persons and entities
over-preserve ESI out of fear that some
might be lost, that their actions might
with hindsight be viewed as negligent,
and that they might be sued in a circuit
that permits adverse inference instruc-
tions on the basis of negligence. As the
report to the Chief Justice noted, “the
uncertainty leads to inefficient, wasteful,
expensive, and time-consuming informa-
tion management and discovery, which in
turn adds to costs and delays in litigation.
. . . Conference participants asked for a
rule establishing uniform standards of
culpability for different sanctions.”*®

The distinguished panel that
addressed this issue at the Duke confer-
ence suggested that the Advisory
Committee draft a rule specifying when
a duty to preserve ESI arises, the scope
and duration of the duty, and sanctions
that can be imposed for breach of the
duty. The Committee attempted to write
such a rule, bur found that it could not
identify a precise trigger for the duty to
preserve that would apply fairly to the
wide variety of cases in federal court. Nor
could the Committee specify the scope or
the duration of the preservation obliga-
tion because both depend heavily on the
unique facts of each case.

€€ These changes are

modest, but the
Advisory Committee
hopes they will
encourage earlier

and more active case
management by judges.
No other practice can
do as much to improve
the delivery of civil

justice in federal courts.

The Advisory Committee did conclude
that helpful guidance could be provided
on the sanctions to be imposed when ESI
is lost. The circuit split could be resolved,
and the rules regulating sanctions could
provide parties with some guidance
when making preservation decisions.

The new Rule 37(e) does not purport
to create a duty to preserve ESL. It
instead recognizes the existing common-
law duty to preserve information when
litigation is reasonably anticipated.
Thus, the new rule applies when “elec-
tronically stored information that should
have been preserved in the anticipation
or conduct of litigation is lost because a
party failed to take reasonable steps to
preserve it, and it cannot be restored or
replaced through additional discovery.”
The rule calls for reasonable steps, not
perfection, in efforts to preserve ESI.

If reasonable steps are not taken and
ESI is lost as a result, the rule directs the
court to focus first on whether the lost
information can be restored or replaced
through additional discovery. As the
Committee Note explains, nothing in
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the new rule limits a court’s powers
under Rules 16 and 26 to order discovery
to achieve this purpose.

If the ESI cannot be restored or
replaced, Rule 37(e)(1) provides that
the court, “upon finding prejudice to
another party from loss of the informa-
tion, may order measures no greater than
necessary to cure the prejudice.” This
provision deliberately preserves broad
trial court discretion. It does not attempt
to draw fine distinctions as to the various
measures a trial court may use to cure
prejudice under (e)(1), but it does limit
those measures in three general ways:
There must be a finding of prejudice
to the opposing party, the measures
imposed by the court must be no greater
than necessary to cure the prejudice,
and the court may not impose the severe
measures addressed in subdivision (e}(2).

Rule 37(e)(2) limits the application
of several specific sanctions to cases in
which “the party acted with the intent
to deprive another party of the informa-
tion’s use in the litigation.” The sanc-
tions subject to this limitation include
presuming that the lost information
was unfavorable to the party that lost it,
instfucting the jury that it may or must
presume the information was unfavorable
to that party, and dismissing the action
or entering a default judgment.

Subdivision (e)X2) eliminates the
circuit split on when a court may give an
adverse inference jury instruction for the
loss of ESI. Adverse inference instructions
historically have been based on a logical
conclusion: If a party destroys evidence for
the purpose of preventing another party
from using it in litigation, one reasonably
can infer that the evidence was unfavor-
able to the party that destroyed it. Some
courts hold to this traditional rationale
and limit adverse inference instructions to
instances of bad-faith loss of the infor-
mation. (See, e.g., Aramburu v. Boeing
Co., 112 F.3d 1398, 1407 (10th Cir:
1997) (“The adverse inference must be
predicated on the bad faith of the party
destroying the records. Mere negligence
in losing or destroying records is not
enough because it does not support an
inference of consciousness of a weak case.”)
(citations omitted).)
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Other circuits permit adverse infer-
ence instructions on a showing of
negligence. They reason that an adverse
inference restores the evidentiary balance,
and that the party that lost the infor-
mation should bear the risk that it was
unfavorable. (See, e.g., Residential Funding
Corp. v. DeGeorge Finan. Corp., 306 F.3d
99 (2d Cir. 2002).) While this rationale
has some equitable appeal, the Advisory
Committee had several concerns about
its application to ESI. First, negligently
lost ESI may have been favorable or unfa-
vorable to the party that lost it — mere
negligence does not reveal the nature of
the lost information. Consequently, an
adverse inference may do far more than
restore the evidentiary balance; it may
tip the balance in ways the lost evidence
never would have. Second, in a world
where ESI is more easily lost than tangi-
ble evidence, particularly by unsophisti-
cated parties, the sanction of an adverse
inference instruction imposes a heavy
penalty for losses that may well become
more frequent as ESI multiplies. Third,
as we already have seen, permitting an
adverse inference for mere negligence
creates powerful incentives to over-pre-
serve, often at great cost. Fourth, because
ESI is ubiquitous and often is found in
many locations, the loss of ESI generally
Presents less risk of severe prejudice than
may arise from the loss of a single tangi-
ble item or a hard-copy document.

These reasons caused the Advisory
Committee to conclude that the circuit

. 5plit should be resolved in favor of

the traditional reasons for an adverse
inference, ESI-related adverse inferences

¥ drawn by courts when ruling on pretrial
1. motions or when ruling in bench trials,

and adverse inference jury instructions,
Will be limited to cases where the party

Who lost the ESI did so with an intent
_ o deprive the opposing party of its

Use in the litigation. Subdivision (e)

(2) extends this logic to the even more
Severe measures of dismissal or default.
tI'he Advisory Committee thought it
!Acongruous to allow dismissal or default
!0 circumstances that would not justify
3R adverse inference instruction.

ONE OTHER CHANGE —
ABROGATION OF RULE 84
The Federal Rules of Civil Procedure
are followed by an appendix of forms,
and Rule 84 provides that the forms
“suffice under these rules.” Many of the
forms are out of date, the process for
amending them is cumbersome, and
the Advisory Committee found that
they are rarely used. In addition, many
alternative sources of civil forms are
readily available, including forms created
by commercial publishing companies
and forms created by a Forms Working
Group at the Administrative Office of
the United States Courts, which are
available on the federal courts website.
The proposed amendments will abro-
gate Rule 84 and eliminate the appendix
of forms. The Forms Working Group
plans to expand the range of forms avail-
able on the federal courts website, and the
Committee Note makes clear that this
change is not intended to signal a change
in pleading standards under Rule 8.

CONCLUSION

The American system of civil justice is in
many respects the best in the world, but
in federal courts it has become too expen-
sive, too time-consuming, and largely
unavailable to average citizens and small
businesses. The system needs improve-
ment. The proposed amendments on
cooperation, proportionality, case manage-
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ment, and the loss of ESI are intended to
reduce the cost and delay of civil litiga-
tion. They are not intended to accelerate
litigation at the cost of justice, deny
parties the evidence needed to prove their
cases, or create new obstacles to legitimate
discovery. The amendments should be
applied by courts and parties in an even-
handed effort to achieve the goals of Rule
1 — the just, speedy, and inexpensive
determination of every action.

The new rules will have no effect,
however, unless judges and lawyers
also change. Lawyers can increase their
cooperation without sacrificing the
finest of their legal advocacy skills. They
can make the system more accessible
by seeking and providing reasonable
and proportional discovery. Judges can
actively manage cases by intervening
early, entering reasonable and propor-
tional case management orders, remain-
ing engaged throughout the life of
the case, ruling promptly on discovery
disputes and other motions, and setting
firm trial dates.

The coming rule amendments
provide a new opportunity for all of us to
improve our practices, refine our skills,
and achieve the just, speedy, and inex-
pensive determination of every action.

This paper represents the author’s views and not
those of the Advisory Committee, although it does
borrow from materials prepared by the Commit-
tee's superb reporrers, Profs. Ed Cooper and Rick
Marcus. A more complete description and the
actual texr of the amendments can be found at
http://wrww.uscourts.gov/file/18218/download.

2 Materials from the conference (“Conference
Materials") can be found at www.uscourts.gov/
rules-policies/records-and-archives-rules-commit-
tees/special-projects-rules-committees/2010-civil.

* The report to the Chief Justice (“Advisory
Committee Report”) can be found at www.
uscourts.gov/file/reportrothechiefjusticepdf.

4 Id ats.
3 Id at 4.
6 Id at8.

Conference Materials, ABA Section of Litigation
Member Survey at 3.

¥ Advisory Committee Report at 4.,
® Conference Materials, FJC Civil Rules Survey at 28.

1 Conference Materials, Report from the Task
Porce on Discovery and Civil Justice at 2.

! Conference Materials, ABA Section of Litigation
Member Survey at 9,

12 Conference Materials, NELA Survey at 6.

13 Conference Materials, IAALS, Preserving Access
and Identifying Excess at 14.
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Commitiee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, NE

Washington. D.C. 20544

To the Commitee on Rules of Practice and Procedure:

We write to urge this Committee to reject the proposed amendments that redefine the
scope of discovery. lower presumptive limits on discovery devices. and eliminate Rule 84 and
the pleading forms. The undersigned are law professors who teach and write in the area of
federal civil procedure. Each of us also litigated in the federal courts prior to entering the
academy. and remain actively involved in professional practice,

In our judgment. two key issues bear close consideration by the Committee as it
considers how to proceed: (1) What problem does the Committee seek to solve? (2) On halunce.
how likely is it that the proposed amendments will improve the status quo? As in 1993 and 2000.
the Committee is focused on addressing a perceived problem of excessive discovery costs. In
supporting the current proposed amendments. the Committee recognizes that empirical data
show no widespread problem. but nevertheless hopes that new across-the-board limits on
discovery will lessen discovery costs in the small number of complex. contentious. high stakes
cases where costs are high. The Commitiee is correct about the data: most critically. the Federal
Judicial Center’s (“FJC™) 2009 closed-case study shows that in almost all cases discov ery costs
are modest and proportionate to stakes. As in 1993 and in 2000.2 evidence of system-wide. cost-
multiplying abuse does not exist. and the proposed amendments are not designed to address the
small subset of problematic cases that appear to be driving the Rule changes. We anticipate that.

“Linda S. Mutlenix. Discevery in Disurray  The Pervavive Myth of Pervasive Discovery thuse and the
Canseynences for Unfoumded Rulemuking, 36 S1aN. L. REV. 1393, 141133 (1994) {strongly criticizing the ~sofi
social science” opinion evidence used by the rulemakers behind the 1993 reforms. while noting that the findings of
the methodologically sound empirical studies did not support the reforms).

* James S. Kakalik. Deborzh R. Hensler. Daniel MeCaffrey. Marian Oshiro, Nicholas M. Pace, and Man E.
Vaana. Discovers Munagement Further Anab sis of the Civil Justive Reform et Evaluation Dy, 39 B.C_L. Ri-v.
613. 636 (1998 (evaluating the RAND corporation study of the 1993 reforms. which found that under that set of
rules lawyer work hours on discovery wara 0 for 38% of general civil cases. and low for the majority of cases.); see
atso idf. at 640 (tmble 2.10 shows that while discavery costs grow with size and tomplexity of case. the proportion of
total costs they represent does not dramatically increase: the median percent of discovery haurs for the bottom 75%.
top 25%s. and top 10% of cuses by hours worked were 25%. 33%5. and 36% respectively): Thomas E. Willging.

Donna Stienstra. John Shepard. and Dean Miletich. .tn Empirical Stuch of Discovery amd Disclosure Practice Under

the 1993 Federal Rule Amendments. 39 B.C. L. RV, 525, 531-32 (1998) {finding that under the 1993 amendinents.

the median reported proportion of discovery costs to stakes was 3% and that the proportion of litization costs e
attributable to problems with discovery was about 4%}, ]
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as with past Rule changes. untargered amendments witl fail to eliminate complaints abour the
small segment of high-cost litigation that elicits headlines about litigation gone wild: instead they
will create unnecessary barriers to relief in meritorious cases. waste judicial resources. and drive
up the cost of civil justice. The amendiments are unnecessary. unwarranted. and
counterproductive

Inour view. those who support mujor change to the Federal Rules are responsible tur
demanstrating that proposed amendments will. on balance. make the overall system fairer and
muore efficient. Perceptively. Judge [ee Rosenthal has noted that “{s)ince their inception in 1938,
the rules ol discorery have been revised with what some view as distressing frequency. And et
the rulemakers continue Lo hear that the rules are inadequate to contral diseovery costs and
burdens,”" [ ven assuming that a small subset of cases presents a problem that shoutd be sofyved.
the proposed amendments will du little, ifany thing, to decrease costs in these cases. As the two
authors of the FJC's 2009 empirical study commented:

Instead o pursuing sweeping. radical relorms of the pretcial discoveny rules.
perhaps it would be mare appropriate to pursue more-focused reforms of
particularly knotty issues. ... Otherwise. we may simply find ourselyves
cansidering an endless litany vl complaints ahout a problem that cannot be pinned
down ::mpiricull} and that never seenis t impros e regardless of what steps are
then

Our concern is notjust that the propused amendments will be ineffectual Our greater
worry 15 that they will incrense costs to litigants and the court sy stem in those avernge cases that
operate smoathly under the current rubes. Inour siew . the amendments are likely th spawn
confusion and create incentives for wasteful diseavery disputes Eyven more troubling. by
increasing costs and decreasing infurmation flow. the proposed amendments are likely to
undermine meaningful access to the courts and W impede enforcement of tederal- and state-
recognized substantive rights

IL Rule 26: Proposed Amendments Re-Defining the Scope of Discovery

Three ol the proposed amendments would change the way Rule 26 defines the scope of
discovery: eliminating the trial judge’s discretion to allow discosery relevant to the “subject
matter” of the action: eliminating the well-established “reasonably caleulated to fead to the

Lee & Willgmg. Defining the Problem. sigu note 6. a1 783
“Id a5 784
Lt w783
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discavery of admissible evidence™ language: and inserting proportionality limits into the very
definition of matter within the scope of discovery. Al three proposals reflect an unsupported but
profound distrust of trial-level judges and their exercise of discretion. The current rules give
those judges the power and the tools to limit discovery to what is reasonable. making the
amendments unnecessary. Vague complaints that the proportionality rules are underutilized
hardly establish that judges are balancing improperly or are unaware of the need to do so. Yet
implicit criticism of the way trial judges are managing cases and ruling on discovery issues
animates the proposed rule changes. many of which claim to make little or no change in the
substance of Rule 26. This is no substitute for a coherent explanation of the need for change or
why the proposed changes are the appropriate 100l to fix the perceived problem.

A. Rule 26(b)(1): Elimination of a district judge’s discretion to order discovery
relevant to the “subject matter” of the action

The Committee’s current propesal to amend Rule 26(b){ 1) eliminates the power of courts
to grant—upon a showing ol good cause—access to discovery relevant to the subject matter of
the action. This propused change is without basis. would narrow Jjudicinl discretion, and make it
more—not less—difTicult to carry out reasonable case management. Moreover. these changes
would unduly narrow the scape of discovery and lead to additional and complex discovery
disputes. while giving courts minimal guidance for resolving them.

Some historical background about Rule 26 can inform this discussion. For the first six
deeades of the Federal Rules of Civil Procedure. parties were permitted to seck and obtain
discovery that was relevant to the “subject matter”™ of the action.' The 2000 Amendments
altered this formulation. permitting discovery relevant to the “claims or defenses™ in the action,
with broader “subject matter” discovery available only upon a showing of good cause. Giving
district judges the power to broaden discovery was recognized as necessary to ensure Hexibility
and encourage judicial involvement in discovery management. The Conumitiee also recognized
that defining which information is relevant to subject matter but not to claims or defenses could
be difficult.' Accordingly. the Committee thought it important to maintain the possibility of
court involvement to “permit broader discovery in a particular case depending on the

circumstances of the case, the nature of the claims and defenses. and the scope of the discavery
requested.” "

“1n 1978. the Committee considered a praposal nearly identical 10 the current one. but ultimately rejected it for
reasons that resonate today . The Commitiee reasoned that deleting the term “subject matter”™ would simply invite
Itigation over its distinction from “claims or defenses.” Mareover. althaugh the Committee was aware of no
evidence that discovery abuse was caused by the broad term “subject matter.” it also was doubtful “that replacing
one very general tenn with another equally general one will prevent abuse oecasioned by the generality of
language.” Preliminary Draft of Proposed Amendments 10 the Federsl Rules of Civil Procedure. 77 F.R.D. 61 3
627-28 (1978).

* Commentary to Rule Chanyes, Court Rules. 192 F.R D 340. 389 (2000) {“The dividing line between

information relevant (o the claims and defenses and that relevant only to the subject matter of the action cannot be
defined with precision ).

A § }
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The Committee’s current proposal gives little consideration to the principles that guided
its decision fourteen y ears ago. The explanation for eliminating the discretionary power of the
court is inadequate. based centrally on the conclusory assertion that “[p]ropartional discovery
relevant to any party’s claim or defense suffices.”" The Committee has offered no substantive
reason for moving away from the discretion currently afforded the parties and the court to shape
discovery according to “reasonable needs of the action.”'* We urge this Committce to reject this
kind of unsupported assertion. Had there been a pattern of judicial abuse of the discretion
afforded them by the current Rule 26(b)(1). one would expect that it would be evident in the case
faw. However. the decisions applying this aspect of Rule 26(b)( 1) suggest that courts have
exercised their discretion sparingly and appropriately.'* Perhaps the Committee has a ditferent
understanding of how courts have exercised discretion under Rule 26(b)(1} but, if so. the basis
for that alternative view has not been shown. Nothing suggests that the authority to allow such

discovery—upon a showing of good cause—plays any role in the “worrisome number of cases™
where “excessive discovery™ is thought to oceur, '

Not only is the existing evidence insufficient to justify making this change to Rule
26(b){1). but we believe that the Committee underestimates the potential disruption the proposed
rule would have an litigation. For instance. the proposed Advisory Commitiee Notes state that
“[i|f discovery of information relevant to the claims and defenses identified in the pleadings
shows support for new claims or defenses. amendment of the pleadings may be allowed when

. L] . . . . .
appropriate.”” But this is precisely the opposite of what the 2000 Commitice belieyed would be

" Sew Commuttee on Rules of Practice and Provedure of the Judicial Conterence of the United States.
Preliminany Druft of Proposed Amendments to the Federal Rules of Banhruptcy and Civil Procedure 297 (Aug
20133 hereufier “Preliminary Drafi of Propused Amendments™],

“192F.R.D. ot 189,

"* OF the reported distrivt court cases we reviewed interpreting the “gaod cause” standord, none suggests
unreasanable decisionmaking See. e.p . Jones v. McMahon, 2007 WL 2027940 *13 (NDNLY. July 11,2007
{finding good vause to permit a fimited deposition regarding master relevant 1o the subject matter of the action. but
duenying request in large part because of lack of good cause showing): Rus, Inc. v, Bay Indus.. Inc.. No 01 Civ.
6133.2003 WL 174075, * 14 (S.D.N.Y. Apr. 1, 2003) (good cause not shown in mation to compel discovery of
material relevant only to subject matter of action where movant did not make “any showing of need™); RLS Assoc .
LLCsv. United Banh of Kuwait. PLC. No.01 Civ, 1290. 2003 WL 1563330, *8 (S D.N.Y, March 26, 2003) {good
cause not showin in motion to compel discavery of material relevant only to subject matter of action where movant
did not show that “production would serve the reasonable needs of the action™): lohnson Matthey _ Inc. v. Research
Corp. etal, No 01 Civ, 8115, 2002 WL 31235717, *2 (S.D.N.Y. Oct. 3. 2002) tfinding no good cause for
disclosure of documents relevant to subject matier, but not 1o claims or defenses): Hill s Motel 6. 205 F.R.D. 490.
493 (5.D. Ohio 2001} {good cause not shown for broad discavers of personnel files in disparate treatment case.
where discovers would relate to disparate inpact. but finding good cause for the disclosure of specified employees’
personnel files). Cobell v. Nonon, 226 F.R.D 67(D.D.C. 2005) {rejecting request {or discovery beyond the scope of
plaintiff's statutory claim in a suit seehing an accounting of Indian trust funds. Discovery related more generally to
asset management was not permissible as it was bevond the scope of plaimtiffs' statutory claim); Jenkins v.
Campbell, 200 F.R.D. 498 {M.D. Ga. 2001 j {breach of contract plaintiff was entitled to discovery only on those
claims remaming afier the entry of partial summan Judgntent agninst him, aithough court retained authority to
revise partial Summary judgment arder at any time prior to the entry of final judgment)

" Preliminary Draft of Proposed Amendmens. supra note 13, a1 263,

" L ot 255-36
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achieved by limiting discovery to claims and defenses asserled in the pleadings.” It is unclear
how discovery limited to what is already pleaded would provide an information-poor litigant
with access to the information needed to expand its fegitimate claims. Thus the elimination of
“subject matter™ discovery eliminates a tool necessary to address the problem of information
asymumetry that is so common when an individual or small business faces a large entity in
litigation. If Rule 26(b)( 1) were amended to prevent judges from ordering discovery relevant to
the “subject matter™ of the action. the ability to balance this informational asymmetry would be
more severely limited. For example. a plaintiff who has a valid § 1983 claim against a municipal
official would be hard-pressed to seek discovery relevant to a patential Monell claim against the
municipality, absent the power of a court to grant access to material relevant to the subject matter
of the action. And the plaintiff with a valid claim against the municipality may have little
additional opportunity to develop information necessary to support her claim. Finaily and
relatedly. we have great concerns that the uncertainties that will follow from this amendment
will create incentives for parties resisting discovery Lo file more mations to litigate relevance.
increasing discovery costs and forcing judges to spend time ruling on a new group of motions.
We have seen how past changes to Rule 11 increased satellite litigation pertaining to sanctions
rather than improving the cfliciency or fairness of the civil justice system.

In sum. the Committee has anticulated no specitic benefit that will outw eigh the costs of
altering the current framework of Rule 26(bj(1). The existing text requires an aflirmative
showing of good cause to justify discovers that is relevant to the “subject matter involved in the
action™ but not to ~any pary s claim or defense.” Even when good cause is shown. such
discovery is subject to the limits already articulated in Rule 26(b)(2)(C). and may be limited by a
proteetive order under Rule 26(c). No adequate explanation has been offered for why these
existing protections are insufficient to ameliorate any negative consequences of permitting
occasional discoveny regarding the subject matter of the litigation. There is no basis for beliesing
that the proposed amendment would. on balance. produce more good than harm. and so we urge
the Committee not to adopt this proposed change ta Rule 26(b){ | )

B. Rule 26(b)(1): Admissibility and Relevance

As the Commilttee recognizes. it has long been the case that discovery is permitted even
as to information that—standing alone—would not be admissible at trial." Yet the Committee’s
current propasal to amend Rule 26(b)(1) would eliminate an important sentence that has guided
courts for decades: “Relevant information need not be admissible at the trial if the discovery
appears reasonably calculated to lead to the discovery of admissible evidence.”" Again the

Committee’s propused amendment does not target a documented problem and runs the risk of
creating wasteful satellite litigation.

" 192 F RD. at 389 {"The rule change .. signals 1o the purties that they have no entitlement to discov en 1o
develop new claims or defenses that are not already identified in the pleadings ™).

"' See Preliminary Dratt of Proposed Amendments, supra note 13, at 266.
{n its place, the praposal would add a sentence that omits the phrase “reasonably calculated to lead 1o the

discover) of admissible evidence.” Sce i/ a1 289-90 (~Information within this scope of discovery need not be
admissible in evidence to be discoverable ™y, § )
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The Committee explains that this change is not meant ta modify the definition of
“relevance.” but rather to prevent improper use of the “reasonably caleulated™ language to allow
discovery into information that is not, in fact. relevant.” As an initial matter, these concerns
appear to be based on nothing more than anecdotal impressions.*? There is no empirical evidence
that this language has had the effect hypothesized by the Committee. The current Rule already

makes clear that the ““reasonably calcuialer{" language applies only to “frJelevant information™
that was the point of the 2000 ameridment.”}

Even if viewed in isolation. however, the phrase “reasonably calculated to lead to the
discovery af admissible evidence™ cannot permit discovery beyond what is otherwise authorized
by Rule 26(b)(1). Under the Federal Rules of Evidence. evidence is only admissible ifit is
relevant. The need to obtain information that is “reasonably calculated’
of admissible. relevant evidence is es
Commitiee recognized in 2000:

"o lead to the discovery
pecially crucial in the context of pretrial discovery. As the

A variety of types of information not directly pertinent to the incident in suit
could be relevant to the claims or defenses raised in a given action. For example.
other incidents of the same ty pe. or involving the same product. could be properly
discoverable under the revised standard. Information about organizational
arrangements or filing systems of a party could be discoverable if likely to yvield
or lead to the discovery of admissible information. Similarly. information that

could be used to impeach a likely witness, although not otherwise relevant to the
. > . . a3
claims or defenses. might be properly discoverable.

The “reasonably calculated” language dues not give parties carte blanche. of course. All

discovery is subject to the limits articulated in Rule 26(b)32XC). and may be limited by a Rule
26(c) protective order.

To delete the “reasonably calculated™ language. by contrast. will send courts and litigants
a misguided and fundamentally incarrect message: that there is some category of information
that is “reasonably caleulated to lead to the discovery of admissible evidence™ but is not relesant
to the claims or defenses and. thercfore. wholly outside of the permissible scope of discovery.
This will almost certainly be perceived as narrow ing the definition of relevance and mandating a

' Il a1 266 {expressing concern that the “reasonabl
though it defines the scope of discovery™ and as sefting

™ Minutes of the April 2013 Meeting make reference to a survey that revealed ~hundreds if not thousands of
cases that explore” the language “reasonably calculated 1o lead to the discoy ery of admissible ex jdence.” with
“many” of these cases sugyesting that courts thought this phrase “defines the scope of discovery ~ Committee on
Rules of Practice and Procedure Agenda Baok. June 34, 2013, at 147 {draft minutes of April 2013 Advison
Commiliee meeting). There is no indication that ony analysis of the cases was made to determine whether they
pennitted discavery that would not be considersd “relevans™ under the current or propased Rule,

B2 FR.D a 190 " Accordingly. this sentence has been amended 10 clarify that information must be relevant
to be discoverable, even though inadmissible. and that discos ery of such material is permitted ([ reasonably
calcylated to lead to the discovery of admissible evidence.”),

! See FLD R. EVI 402 (“Relevant evidence is admissible

*192FRD m 339,

y caleulated™ language is being improperly invoked as
“a broad standard for appropriate dis.overy™).

. Jrrelevant evidence is not admissible ™)

Chapter |
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more restrictive approach to discovery that is wholly unjustified. This proposal is a particular

cause for concern hecause it affects the meaning of 2 word—"relevant —that has been called by
. . . J . ’ . iy

a leading treatise in the field as “{pJerhaps the single most important word in Rule 26(b)1).

At a minimum, the proposed change will invite wasteful satellite litigation over the amendment”s

purpose and effect—an unintended outcome that would undermine the goal of reducing

unnecessary costs and delay,

C. Rule 26(b)(1) & {(b)(2)(C): Proposal to incorporate the “proportionality" factors
into the “scope of discovery™

We also oppose the proposal to move the cost-benefit considerations that are currently set
forth in Rule 26(b)}{2)(C)iii) to Rule 26( b)(I). There is a serious risk that the amendment will be
misread to impose a more restrictive discovery standard across the board. contrary to the
Commitiee’s intent and withowt any empirical justification for a more restrictive approach. There
is also a danger that the rewritten rule would be misinterpreted (o place the burden on the
discovering party. in every instance, to satisfy each item on the (bY2UC)(iii) laundry list in order
to demonstrate discoverability. This would improperly shift the responsibility to show
burdensomeness from the party resisting discovery to the party seeking discovery. which in turn
will encourage a higher degree of litigation over the scope of discovery and increase costs both
for litigants and the court sy stem, Moreover, the rule change does not explain how the cost-
benefit analysis is to be undertaken or shown. and we are concerned that the requircment will

create perverse incentives for the hiring of experts. the holding of additional court conferences.
and the over-litigation of discovery requests.

We recognize that the Committee has not expressed the view that the cost-benefit
considerations that now appear in Rule 26(h)(2)(C Xiii) should be re-balanced to make discovery
harder to obtain. Rather. the proposed Commitiee Note states that the proposal will merely
“move” Rule 26(b)(2)XC)(iii)'s already “familiar™ considerations to Rule 26(b)(1).>’ During
public hearings on these proposals. Committee members emphasized repeatedly that this change
will not alter the burdens that currently exist.™

The Committee appears to believe that the cost-benefit provisions are underutilized and
that they will acquire greater attention. use. and citation if relocated to an earlier portion of Rule
26. The Committee provides no evidence that lawyers and judges are unaware of the provisions
current existence. It seems far more likely that the standards for proportionality are infrequently
cited because—as the empirical evidence suggests—discovery is usually proportional and
appropriate. Rule 26 is already crystal clear about a party’s abligation to respect Rule
26(b)}2)(C)iii)’s considerations when making discovery requests. a party s ability 1o object
discoveny requests that it believes are excessive in fight of Rule 26(h)(2)(C)iii)’s considerations.
and the court’s obligation to limit discovery requests that run afoul of Rule 26(b)(2)(C)iii)'s

* CHARLES Af AN WRIGHT. ARFIUR ROMILLER, & RICHARD L. MARCL'S, 8 FEDERAL PRACHICE & ProULDURE
§ 2008.

* Preliminary Draft of Proposed Amendments. supra nate §3. at 296 (page 16 of the redlined proposed
amendments)

¥ See Transcript of Nos. 7, 2013 Hearing [hereinafier “Nov. 7 Hearing™]. ar 32. 139-40. 154-36. 18081
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considerations. Although the proposed Committee Note states that moving these considerations

to Rule 26(b)(1) will require parties to observe them “without court order.”* that obligation
already exists under Rule 26(g).*"

Relatedly. the Committee asserts that these cost-benefit considerations are “not invoked
often enough to dampen excessive discovery demands.™' But this assertion also lacks empirical
suppart. If the lawy ers who expressed concerns about “excessiy e discos ery” in response to the
survey questions are the same ones who are “not invok[ing] Rule 26(b)(2)(C) often enough."
then it is their advocacy on behalf of their clients—not Rule 26—that requires improvement. It
seems especially improbable that the cases about which the Committee is most concerned—
“those that are complex. involve high stakes, and generate contentious adversary behavior™ .
are the same ones in which parties are not “invok{ing]" cost-henefit considerations ofien enough.
More likely. lawyers complaining about excessive discovery are fully aware of Rule
26(b}(2)(C )(iii)’s considerations. but they are not uniformly successful in limiting discovery
requests that they view as excessive.™

Admittedly. judges may sometimes make mistakes in concluding that a particular
discoy ery request should not be limited pursuant to Rule 26(b)(2)(C )iii}—just as they may
sometimes make mistakes in concluding that a particular discovery request shoudd be limited
pursuant o Rule 26(b)(2)(C(iii). But there is no empirical support for the idea that transplanting
the same considerations one subsection earlier in Rule 26/ b) will improve the discovery process,
Iuis difficult to believe that judges and attorneys repularly fail to read past Rule 26(b)1) and
that. even when they make it that far. they deliberately ignore its explicit reference to “the
limitations imposed by Rule 26(by2)(C)."

It would also be unwise for the Committee to proceed with this proposal on the view that.
because it makes no substantive change to the discovery standard. the amendment at least would
do no harm. In fact. the amendment could have serious. unforunate cansequences. The puzzling
justification for the proposal is precisely why so many who have commented on it perceive it to
make the overall discovery standard more restrictive than it currently is. For there is no other
logical purpose for making the proposed change: judges would be hard-pressed to imagine that
the goal is simply to remind them of the existence of a provision within Rule 26 that is already

** Preluninary Draft of Proposed Amendments. siywa nate 13, at 296 (page 16 of the redlined proposed
amendments).

"Fed. R.Civ P.26(u)1) By sighing. an altorney or party certifies that to the best of the persun’s hnowledge,
information. and belief formed afier a reasonable inquin . [any J discovery request . is not interposed for uny
improper purpose. such as 1o harass. cause unnecessary delay. or needlessly increase the cost of litigation: and . . .
neither unreasonable nor unduly burdensome or expensive. considering the needs of the case. prior discovery in the
case. the amount in contros ersy. and the importance of the issues at stake in the action.”). See ulsa Nov. 7 Hearing.
at 139, 154, 172-73 (discussing Rule 26(2)).

" Preliminary Draft of Proposed Amendments. supru note 13, at 263,

S

it l‘l.

Y ¢f Arthur R Miller, Simplifive Pleading Meaningful Days in Cours, and Trinls an the Merits Reflections an
the Deformation of Federal Procedure, 88 N.Y.U L. RLv. 286, 361 (2013} (*[A]ecording to the practicing bar, .
litigation abuse is anything the opposing lawyer is downg "y,
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known and employed Because the Committee’s proffered explanation for the transition is so :‘)
diificult v comprehend. there is a real danger that judges will mistakenly infer that the

Commitiee musthave intended a more restrictive discovery standard. or at least one that places

greater burdens on the requesting party. This would be a perverse result; but itis a quite

predictable one. and one that can and should be avoided.

\ecordingly. the Commitiee should leave Rale 26th i 2)0C 1iii) s cost-benefit factars
where they currently reside [¥ there is concern that htigants are failing t realize that those
considerations must be “observed without count order.” ™ then an alternative would be to aUguesy
diacussion of these factors at the preliminan discovery conterence already contemplated under
Rule 26(0

[ Restricted Use of Discovery Devices: Rules 30. 31,33 & 36 and Lower Presump tive
Limits

The Committee defends propesed imits o the presumptive number of diseoy ery devices
each party can use as @ way o reduce cost and inerease efticieney. Howeser, like the
Commitiee’s proposed amendments o Rule 26, they are insufiicientls supported hy relevant
emprrical evidence. and they will likely spawn more discovery disputes and undermuine the
Rule’s geal ol achieving just outcomes in indisidual cases. The mast problematic propusal in the
current pachage of reforms is the change from a presumptive limit o ten depositions per party o
J presumptive limitof five: In certain types of cases. depsitions are the most important
diseevery device that parties use Thus. especially as o this discoven device. limiting aceess
should he justificd vnly iFthere s g atrong basis o believe that ths reform is needed and that
dusired benefits will follow,

[Remainder of this section deleted]
Iv. Flimination of the Forms

Finally. we wm to a proposed change that is perhaps the simplest but most significant:
the abrogation of Rule 84 and the elimination ol the Forms. The Forms were onee described as
“the most important part of the rules.” particularly for ?luuding. because “when you can’t define
you can at least draw pictures to show your meaning.” " The Committee ofters o principal
reasons for abundoning them. (1) aceording o “informal inguiries that confirmed the initial
impressions of .. members.” lawyers and pro se litigants do not tend 1o rely on the Forms: and
(2) the current Forms “live in wension with recently dey eloped approaches to general pleading
standards.” "' The Commitiee’s first justification is wholly lacking in empirical ngor and.
moreoser. ignores the fact that federal judges at every fevel s look o the Forms for assistanee.
The second justification is certainly aceurate—7Iwombh and fyhal ereate tension with the
Forms—but that tension is not insurmountable and, even if it were. une still needs @ ratunale for
choosing one over the other. The Committee has provided no esplanation for opting w abandon
the Forms rather than 1o reenamine plausibility pleading

The Committee’s first explanation for why it is abandoning the Forms is based vn casual
empiricisi and self-evident bins As we understand it a Subcommittee to study the Forms
apparently started with the inwition that law yers tend not to rely on the Forms. and then
conducted an informal surs ey of undisclosed lawyers—unsurprisingly eoncluding that their =
initial intuitions were correct. ™ Needless to say. this is not a valid way to answer the question of )
whether lawyers rely on the Forms to construct their complaint. {F one starts with a bias in one -
direction or another. one should be extremels cautious in conducting empirical research sv as to
ensure that the initial bias does not influence the ultimate interpretation of the results Given the

Committee’s description of its research. we are not comtorted that any sleps were taken to reduce
the potential for this confirmatory bias.
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Furthermore, it is surprising that the Advisory Committee would rely on the supposed
irrelevance of the forms. when its own staff prepared a memo for the April 2013 Meeting that
summarized in great detail the numerous lower courts that have grappled with the ongoing
viability of the forms after Igbal and Tivombly.” Although we do not claim to have conducted a
rigorous survey. our examination of the case law is consistent with the material already presented
to the Committee. We note that the Supreme Court has relied on the Forms in the pleading
context numerous times—perhaps most significantly in Twombly itself.”> Morcaver, lower court
opinions cite to the forms often, relying on them as indicative of the pleading required under the
Federal Rules. even after Twomblyv and Igbal.** If federal judges have found the Forms
ilfustrative of the relevant pleading standard. as our and the Committee’s research suggests. it
stands to reason that practicing lawyers have done so as well. Indeed. practitioner “blogs™

indicate that lawyers pay close attention to lower courts' reliance on the Forms. particularly in
the area of intellectual property.*

The Committee’s second explanation. that the Forms cannot be squared with the Supreme
Court’s decisions in Twomhbly and lybal. prematurely resolves a questiun that the Committee has
yet to fully consider. As the Committee is aware. the conflict between the rulemaking
contemplated under the Rules Enabling Act and the Court's decisions in Twombly and fghal is a
live one. Indeed. the Committee has noted in the past that it will be open to considering
instituting rulemaking if it is shown that plausibility pleading is having a significant impact on
the business of federal courts. It is premature to call an end to the debate. especially in light of
recently emerging empirical data.® Given that the Committee has yvet to take a definitive
positian on plausibility pleading. striking the Form Complaints commits the Committee to a
position that implicitly adopts plausibility pleading as the standard going forward, This is all the
more troubling given that one trenchant criticism of Igbal and Twombly is that the Court
abandoned its previously stated commitment to modifying the Federal Rules through the
rulemaking process rather than through case adjudication. ™ If the Committee adopts this
proposal. the door will be effectively shut and the pleading rules will have been altered without
any of the participatory deliberation that legitimizes the Federal Rules.

™ See Memorandum by Andrea L. Kuperman at 8-26 (July 6. 2012). in Advisory Committee on Civil Rules
Agenda Book, April 17-12,2013. at 230-248.

" See Lwombly. 550 US. at 565 n |0 (arguing that there was no conflict between Form 9 (row Farm 1) and
plausibility pleading): suc also Mayle v. Felix. 545 U.S. 644, 660 (2005): Swierkiewicz v, Sorema N A, 334 US.
506. 513 n.4 {2002},

"' See, ¢ g . K-Tech Telecommunications. ne. v, Time Wamer Cable. nc.. 714 F.1d 1277 1288 (Fed. Cir.
2013} fresolving tension between Form 18 and Tn vmbly and lybal). Hamiltorn v Palm. 621 F.3d 816, 818 {8th Cir
1010) trelying on Form 13). Tamayo v. Blagojevich. 536 F.3d 1074, 1084 (7th Cir. 2008) {drawing analogy from
Form 9).

M See, ¢ g . Charles ). Hawki 05, lghl i Tie ambly Nonwvithsianding  Form 18 Is The Standurd For Direc
Infringement Allegations. available at hup, www_mondag cum unitedstates 3 243138 Patent fgbal_ \ud ‘Twombly -
Sotwithstanding-Form - 18 -15 - The - Standard - Fur - Divect Infringement - Mlesations (last visited January 23, 3014

{posting “practice note” related 1o intellectual property).
% Sve, ¢ g, Kevin M. Clermant and Stoant Eisenberg. Plaintiphobiu in the Supreme Conrs, 162 U, PENN. L
Rev. __ (forthcoming 2014). avaitable at hitp: papers.ssm.com sal3 popers.cfin?abstrace_id-2347360.

™ Sue Swierkiewicz v, Sorema, N.A.. 534 U.S, 506. 514-15 {2002): Leatherman v. Tarrant County Narcotics
Inteiligence & Coordination Unit, 507 U S. 163. 168-69¢ 1993).
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Moreover. the Committee’s explanation of its proposal ta abrogate Rule 84 and the
Forms scems strikingly inconsistent. For although it acknowledges the tension in its report to the
Standing Committee. it states in the proposed Committee Naotes that “[t]he purpose of providing
illustrations for the rules. although useful when the rules were adopted, has been fulfilled.”’
This public explanation, however. flies in the face of its description of the conflict between the
Forms and plausibility pleading, The real problem may be that the plausibility standard
articulated by the Court is so vague. standardless, and subjective that it is at odds with etforts to
provide examples of pleadings that are sufficient. At times. the Committee's report to the
Standing Committee suggests this conclusion.”® This. however. is an indictment of the
plausibility standard of pleading. not ol the Form Complaints. Eliminating the Forms may

eliminate the conllict. but in this case conflict avoidance may amount to a derogation of the
Committee's institutional obligations.

CONCLUSION

In conclusion. we urge the committee to closely attend to the two key questions that we
think must be answered as it considers how to proceed. As to the first—whether the Committee
is solving a well-identificd problem—the empirical evidence is clear that in the vast majority of
cases discovery costs are not disproportionate to their estimated value. Given the available

empirical record. it appears o us that a key underlying assumption made by those who support
these amendments is fundamentally called into question.

As to second inquiry—whether proponents have shown that the proposed amendments ( }
will make things better—u e believe that their burden has not been satisfied. Indeed. quite to the
contrary . in our judgment the proposed amendments unnecessarily risk a host of adverse
consequences, including that they are likely to spawn confusion and wasteful satellite litigation,

outcomes that. perversely. are contrary to the Commitiee's expressed intent to reduce costs and
improve judicial efficiency.

Perhaps most perplexing to us is that many of the proposed amendments are predicated
on a lack of faith in the ability or willingness of trial judges to manage the cases that come before
them. We are aware that a majority of Supreme Court Justices in both Twombly and in Iqbal
expressed their belief that ~careful casc management™ has been beyond the ability of most
district judges.™ That view is at odds with the best current empirical evidence suggesting that
trial judges are managing the vast majority of their dockets well.” Even assuming that a small
subset of cases present problems that the current rules cannot solve. the proposed changes do not
address and so cannot resolve these problems. Rather. the amendments will generate different
problems and shift costs to litigants in cases where the rules are working well. We urge the
Commiuee to reconsider and ta reject the package of proposed amendments,

" Preliminary Draft of Propased Amendments. supra note 13. at 319

* Se¢ Preliminary Draft of Proposed Amendments. supra note 13. at 276-77 (~ Anemipting 10 modernize the
existing forms . . would be an imposing and precarious undentahing.”)

“ Iybal. 356 U.S. at 685 (viting Twombh, 550 U.S, at 559)

" See. ¢ g. Lee & Willging Defining the Problem. supra note 6. a1 779-B1 (summarizing empirical literature g
demonstrating that discovery costs are generally low). & 3
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Questions to think about in adveace of Hickman v. Taylor

1. How did this interlocutory order on 2 discovery matter get 1o the United Stateg
Supreme Court?

2, Why would the defendant tug owmers znd attorney Fortenbaugh litigate the
discavery issue all the way to the Supreme Cowrt? Thinking about this may help clarify
what 15 at stake with work product doctrine.

1. Why were Fatenbangh’s interviews not protected by the attomey client privilege?
In this regard, a fequently invoked test for the atiorney client privilege looks like this:

(1) the relation of attorney and . client existed at the time the
communication was made, (2) the communication was made in
confidence, (3) the communication relates to a metter about which the
attorney i3 being professionally consulted, (4) the communication was
roade in the course of giving or seeking legal advice for a proper purposs
although litigation need not be contemplated and (5) the client has not
waived the privilege.
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HICKMAN

V.
TAYLOR etal.

Argued Nov. 13, 1946.
Decided Jan. 13, 1947.
Mr. Justice MURPHY delivered the opinion of the Court.

This case presents an important problem under the Federal Rules of Civil Procedure, 28
U.5.C.A. following section 723c, as to the extent to which a party may inquire into oral and written
statements of witnesses, or other information, secured by an adverse party's counsel in the
caurse of preparation for possible litigation after a claim has arisen. Examination into a person's
files and records, including those resulting from the professional activities of an attorney, must be
judged with care. Itis not without reason that various safeguards have been established to
preclude unwarranted excursions into the privacy of a man’s work. At the same time, public policy

supports reasonable and necessary inquiries. Properly to balance these competing interests is a
deiicate and difficult task.

On February 7, 1943, the tug 'J. M. Taylor' sank while engaged in helping to tow a car float of
the Baltimore & Ohio Rallroad across the Delaware River at Philadelphia. The accident was
apparently unusual in nature, the cause of it still being unknown. Five of the nine crew members
were drowned. Three days later the tug owners and the underwriters employed a law firm, of which
responden Fortenbaugh is a member, to defend them against potential suits by representatives of
the deceased crew members and to sue the railroad for damages to the tug.

A public hearing was held on March 4, 1943, before the United States Steamboat
Inspectors, at which the four survivors were examined. This testimony was recorded and made
available to all interested parties. Shortly thereafter, Fortenbaugh privately interviewed the
survivors and took statements from them with an eye toward the anticipated litigation; the
survivors signed these statements on March 29. Fortenbaugh also interviewed other persons
believed to have some information relating to the accident and in some cases he made
memoranda of what they told him. At the time when Fortanbaugh secured the statements of the
survivors, representatives of two of the deceased crew members had been in communication
with him. Ultimately claims were presented by representatives of all five of the deceased; four of
the claims, however, were settled without litigation. The fifth claimant, petitioner herein, brought

suitin a federal court under the Jones Act on November 26, 1943, naming as defendants the two
tug owners, individually and as partners, and the railroad.

One year later, petitioner filed 39 interrogatories directed to the tug owners. The 38th
interrogatory read: 'State whether any statements of the members of the crews of the Tugs 'J. M.
Taylor' and 'Philadelphia’ or of any other vessel were taken in connection with the towing of the
car float and the sinking of the Tug ‘John M. Taylor'.

Attach hereto exact copies of all such statements if in writing, and if oral, set forth in detail
the exact provisions of any such oral statements or reports.’

Supplemental interrogatories asked whether any oral or written statements, records, reports
or other memoranda had been made cancarning any matter relative to the towing operation, the
sinking of the tug, the salvaging and repair of the tug, and the death of the deceased. If the
answer was in the affirmative, the tug owners were then requested to set forth the nature of all
such records, reports, statements or other memoranda.

The tug owners, through Fortenbaugh, answered all of the interrogatories except No. 38
and the supplemental ones just described. While admitting that statements of the survivors had
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been taken, they declined to summarize or set forth the contents. They did so on the ground that
such requests called 'for privileged matter obtained in preparation for litigation’ and constituted
‘an attempt to obtain indirectly counsel's private files.' It was claimed that answering these

requests 'would involve practically turning over not only the complete files, but also the telephone
records and, almost, the thoughts of counsel.'

In connection with the hearing on these objections, Fortenbaugh made a written statement
and gave an informal oral deposition explaining the circumstances under which he had taken the
statements. But he was not expressly asked in the deposition to praduce the statements. The
District Court for the Eastern District of Pennsyivania, sitting en banc, held that the requested
matters were not privileged. 4 F.R.D. 479. The court then decreed that the tug owners and
Fortenbaugh, as counsel and agent for the tug owners forthwith 'Answer Plaintiff's 38th
interrogatory and supplemental interrogatories; praduce all written statements of witnesses
obtained by Mr. Fortenbaugh, as counssl and agent for Defendants; state in substance any fact
concerning this case which Defendants learned through oral statements made by witnessas to
Mr. Fortenbaugh whether or not included in his private memoranda and produce Mr.
Fortenbaugh's memaranda containing statements of fact by witnesses or to submit these

memoranda to the Court for determination of those portions which should be revealed to Plaintiff.

Upon their refusal, the court adjudged them in contempt and ordered them imprisoned until they
complied.

The Third Circuit Court of Appeals, also sitting en banc, reversed the judgment of the
District Court. 153 F.2d 212 . It held that the information here sought was part of the 'work product
of the lawyer’ and hence privileged from discovery under the Federal Rules of Givil Procedure.
The importance of the problem, which has engendered a great divergence of views among

district courts, ! led us to grant certiorari, 328 U.S. 876 , 66 S.Ct. 1337 .

The pre-trial deposition-discovery mechanism established by Rules 26 to 37 is one of the
most significant innovations of the Federal Rules of Civil Procedurs. Under the prior federal
practice, the pre-trial functions of notice-giving issus-formulation and fact-revelation were
performed primarily and inadequately by the pleadings. 2 inquiry into the issues and the facts

before trial was narrowly confined and was often cumbersome in method. 3 The new rules,
however, restrict the pleadings to the task of general notice-giving and invest the depaosition-
discovery process with a vital role in the preparation for trial, The various instruments of
discovery now serve (1) as a device, along with the pre-trial hearing under Rule 16, to narrow
and clarify the basic issues between the parties, and (2) as a devics for ascertaining the facts,
or information as to the existence or whereabouts of facts, relative to those issues. Thus civil
trials in the federal courts no longer need be carried on in the dark. The way is now clear,
consistent with recognized privileges, for the parties to obtain the fullest possible knowledge of
the issues and facts before trial. 4

ik

In urging that he has a right to inquire into the materials secured and prepared by
Fortenbaugh, petitioner emphasizes that the deposition-discovery portions of the Federal Rules
of Civil Pracedure are designed to enable the parties to discover the true facts and to compel
their disclosure wherever they may be found. it is said that inquiry may be made under these
rules, epitomized by Rule 26, as to any relevant matter which is not privileged; and sinca the
discovery provisions are to be applied as broadly and liberally as possible, the privilege
limitation must be restricted to its narrowest bounds. On the premise that the attorney-client
privilege is the one involved in this case, petitioner argues that it must be strictly confined to
confidential communications made by a client fo his attorney. And since the materials here in
issue were secured by Fortenbaugh from third persons rather than from his clients, the tug

owners, the conclusion is reached that these materials are proper subjects for discovery under
Rule 26.

As additional support for this result, petitioner claims that to prohibit discovery under these
circumstances would aive a corporate defendant a tremendous advantaqe in a suit by an

.....
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individual plaintiff, Thus in a suit by an injured employee against a railroad or in a suit by an
insured person against an insurance company the corporate defendant could pull a dark veil of
secrecy over all the petinent facts it can collect after the claim arisas merely on the assertion that
such facts were gathered by its large staff of attorneys and claim agants, At the same time, the
individual plaintiff, who often has direct knowledge of the malter in issue and has no counsel until
some time after his claim arises could be compelled to disclose all the intimate datails of his
case. By endowing with immunity from disclosure all that a lawyer discovers in the course of his
duties, itis said, the rights of individual litigants in such cases ars drained of vitality and the
lawsuit becomes more of a battle of deception than a search for truth.

But framing the problem in terms of assisting Individual plaintiffs in their suits against
corporate defendants is unsatisfactory. Discovery concededly may work to the disadvantage as
well as to the advantage of individual plaintifis. Discovery, in other words, is nota one-way
proposition. itis available in all types of cases at the behest of any party, individual or corporate,
plaintiff or defendant. The problem thus far transcends the situation confronting this petitioner.
And we must view that problem in light of the limitless situations where the particular kind of
discovery sought by petitioner might be used.

We agree, of course, that the deposition-discovery rules are to be accorded a broad and
liberal treatment. No longer can the time-honored cry of fishing expedition’ serve to preclude a
party from inquiring into the facts underlying his opponent's case. 8 Mutual knowledge of all the
relevant facts gathered by both parties is essential to proper litigation. To that end, either party
may compel the other to disgorge whatever facts he has in his possession. The deposition-
discovery procedure simply advances the stage at which the disclosure can be compelled from
the time of trial to the period preceding it, thus reducing the possibility of surprise. But discovery,
like all matters of procedure, has ultimate and necessary boundarles. As indicated by Rules
30(b) and (d) and 31(d), limitations inevitably arise when it can be shown that the examination is
being conducted in bad aith or in such a manner as to annoy, embarrass or oppress tha person
subject to the inquiry. And as Rule 26(b) provides, further limitations come into existence when
the inquiry touches upon the irrelevant or encroaches upon the recognized domains of privilege.

We also agree that the memoranda, statements and mental impressions in issue in this
case fall outside the scope of the attorney-client privilege and hence are not pratected from
discovery on that basis. It is unnecessary here to delineate the content and scope of that privilege
as recognized in the federal courts. For present purposes, it suffices to note that the protective
cloak of this privilege does not extend to information which an attorney secures from a witness
while acting for his client in anticipation of litigation. Nor does this privilege concern the
memoranda, briefs, communications and other writings prepared by counsel for his own use in
prosecuting his client's case; and it is equally unrelated to writings which reflect an attorney's
mental impressions, conclusions, opinions or legal theories.

But the impropriety of invoking that privilege does not provide an answer to the problem
before us. Petitioner has made mare than an ordinary request for relevant, non-privileged facts in
the possession of his adversaries or their counsel. He has sought discovery as of right of oral and
written statements of witnesses whoss identity is well known and whose availability to petitioner
appears unimpaired. He has sought production of these matters after making the most searching
inquiries of his opponents as to the circumstances surrounding the fatal accident, which inquiries
were sworn to have been answered to the best of their infarmation and belief. Interrogatories
were directed toward all the events prior to, during and subsequent to the sinking of the tug. Full
and honest answers to such broad inquiries would necessarily have included all pertinent
information gleaned by Fortenbaugh through his interviews with the witnesses. Petitioner makes
no suggestion, and we cannot assume, that the tug owners or Fortenbaugh were incomplete or
dishonest in the framing of their answers. In addition, petitioner was free to examine the public
testimony of the witnesses taken before the United States Steamboat Inspectors. We are thus
dealing with an attempt to secure the production of written statements and mental impressions
contained in the files and the mind of the attorney Fortenbaugh without any showing of necessity
or any indication or claim that denial of such production would unduly prejudice the preparation
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of petitioner's case or cause him any hardship or injustice. For aught that appears, the essence
of what petitioner seeks either has been revealed to him already through the interrogatories or is
readily available to him direct from the witnesses for the asking.

The District Court, after hearing objections to patitioner's request, commanded Fortenbaugh
to produce all written statements of witnesses and to state in substance any facts learned through
oral statements of witnesses to him. Fortenbaugh was to submit any memoranda he had made of
the oral statements so that the court might determine what portions should be revealed to
petitioner. All of this was ordered without any showing by petitioner, or any requirement that he
make a proper showing, of the necessity for the production of any of this material or any
demonstration that denial of production would cause hardship or injustice. The court simply

ordered production on the theory that the facts sought were material and were not privileged as
constituting attorney-client communications.

In our opinion, neither Rule 26 nor any oth r rule dealing with discovery contemplates
production under such circumstances. That is not because the subject matter is privileged or
irrelevant, as those concepts are used in these rules. 9 Here is simply an attempt, without
purported necessity or justification, to secure written statements, private memoranda and
personal recollections prepared or formed by an adverse party's counsel in the course of his
legal duties. As such, it falls outside the arena of discovery and contravenes the public policy
underlying the orderly prosecution and defense of legal claims. Not even the most liberal of

discovery theories can justify unwarranted inquiries into the files and the mental impressions of
an attorney.

Historically, a lawyer is an officer of the court and is bound to work for the advancement of
justice while faithfully protecting the rightful interests of his clients. In performing his various
duties, however, it is essential that a lawyer work with a certain degree of privacy, free from
unnecessary intrusion by opposing parties and their counsel. Proper preparation of a client's
case demands that he assemble information, sift what he considers to be the relevant from the
irrelevant facts, prepare his legal theories and plan his strategy without undue and needless
interference. That is the historical and the necessary way in which lawyers act within the
framework of our system of jurisprudence to promote justice and to protect their clients’ interests
This wark is reflected, of course, in interviews, statements, memaranda, correspondence, briefs,
mental impressions, personal beliefs, and countless other tangible and intangible ways—aptly
though roughly termed by the Circuit Court of Appeals in this

case ( 153 F.2d 212 , 223} as the 'Work product of the lawyer.' Were such materials open to
opposing counsel on mere demand, much of what is now put down in writing would remain
unwritten. An attorney's thoughts, heretofore inviolate, would not be his own. Inefficiency,
unfairness and sharp practices would inevitably develop in the giving of legal advice and in the
preparation of cases for trial. The effect on the legal profession would be demoralizing. And the
interests of the clients and the cause of justice would be poorly served.

Wa do not mean to say that all written materials obtained or prepared by an adversary's
counsel with an eye toward litigation are necessarily free from discovery in all cases. Where
relevant and non-privileged facts remain hidden in an attorney's file and where production of
those facts is essentia to the preparation of one's case, discovery may properly be had. Such
written statements and documents might, under certain circumstances, be admissible in evidence
or give clues as to the existence or location of relevant facts. Or they might be useful for purposes
of impeachment or corroboration. And production might be justified where the witnesses are no
longer available or can be reached only with difficulty. Were production of written statements and
documents to be precluded under such circumstances, the liberal ideals of the deposition-
discovery portions of the Federal Rules of Civil Procedure would be stripped of much of their
meaning. But the general policy against invading the privacy of an attorney's course of
preparation is so well recognized and so essential to an orderly working of our system of legal
procedure that a burden rests on the one who would invade that privacy to establish adequate
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reasons to justify production through a subpoena or court order. That burden, we believe, is
necessarily implicit in the rules as now constituted. 19

Rule 30(b), as presently written, gives the trial judge the requisite discretion to make a
judgment as to whether discovery should be allowed as to written statements secured from
witnesses. But in the instant case there was no room for that discretion to operate in favor of the
petitioner. No attempt was made to establish any reason why Fortenbaugh should be forced to
produce the written statements. There was only a naked, general demand for these materials as
of right and a finding by the District Court that no recognizable privilege was involved. That was
insufficient to justify discovery under these circumstances and the court should have sustained
the refusal of the tug owners and Fortenbaugh to produce.

But as to oral statements made by witnesses to Fortenbaugh, whether presently in the form
of his mental impressions or memoranda, we do not bslieve that any showing of necessity can be
made under the circumstances of this case so as to justify production. Under ordinary conditions,
forcing an attorney to repeat or write out all that witnesses have told him and to deliver the
account to his adversary gives rise to grave dangers of inaccuracy and untrustworthiness. No
legitimate purpose is served by such production. The practice forces the attorney to testify as to
what he remembers or what he saw fit to write down regarding witnesses' remarks. Such
testimony could not qualify as evidence; and to use it for impeachment or corroborative purposes
would make the attorney much less an officer of the court and much more an ordinary witness.
The standards of the profession would thereby suffer.

Denial of production of this nature does not mean that any material, non-privileged facts
can be hidden from the petitioner in this case. He need not be unduly hindered in the preparation
of his case, in the discovery of facts or in his anticipation of his opponents' position, Searching
interrogatories directed to Fortenbaugh and the tug owners, production of written documents and
staternents upon a proper showing and direct interviews with the witnesses themselves all serve
to reveal the facts in Fortenbaugh's possession to the fullest possible extent consistent with
public policy. Petitioner's counsel frankly admits that he wants the oral statements only to help

prepare himself to examine witnesses and to make sure that he has overlooked nothing, That is
insufficient under the circumstances to permit him an exception ta the palicy underlying the
privacy of Fortenbaugh's profassional activities. If there should be a rare situation justifying
production of these matters, petitioner's case is not of that typs.

We fully appreciate the w de-spread controversy among the members of the legal
profession over the problem raised by this case. ! Itis a problem that rests on what has been
one of the most hazy frontiers of the discovery process. But until some rule or statute definitely
prescribes otherwise, we are not justified in permitting discovery in a situation of this nature as a
matter of unqualified right. When Rule 26 and the other discovery rules were adopted, this Court
and the members of the bar in general certainly did not believe or contemplate that all the files
and mental processes of lawyers were thereby opened to the free scrutiny of their adversaries.

And we refuse to interpret the rules at this time so as to reach sa harsh and unwarranted a
result.

We therefore affirm the judgment of the Circuit Court of Appeals.
Affirmed.
Mr. Justice JACKSON, concurring.

The narrow question in this case concerns only one of thirty-nine interrogatories which
defendants and their counsel refused to answer. As there was persistencs In refusal after the
court ordered them to answer it, counsel and clients were committed to jail by the district court
until they should purge themselves of contempt.
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The interrogatory asked whether statements were taken from the crews of the tugs involved
in the accident, or of any other vessel, and demanded 'Attach hereto exact copies of all such
statements if in writing, and if oral, set forth in detail the exact provisions of any such oral

statements or reports.' The question is simply whether such a demand is authorized by the rules 3
relating to various aspects of 'discovery'. -

The primary effect of the practice advocated here would be on the legal profession itself.
But it too often is overlooked that the lawyer and the law office are indispensable parts of our
administration of justice. Law-abiding people can go nowhere else to learn the ever changing and
constantly multiplying rules by which they must behave and to obtain redress for their wrongs. The
welfare and tone of the legal profession is therefore of prime consequence to society, which would
feel the consequences of such a practice as petitioner urges secondarily but certainly.

‘Discovery' is one of the working tools of the legal profession. It traces back to the equity bill
of discovery in English Chancery practice and seems to have had a forerunner in Continental
practice. See Ragland, Discovery Before Trial (1932) 13-16. Since 1848 when the draftsmen of
New York's Code of Procedure recognized the impartance of a better system of discovery, the
impetus to extend and expand discovery, as well as the opposition to it, has come from within the
Bar itself. It happens in this case that it is the plaintiffs attorney who demands such
unprecedented latitude of discovery and, strangely enough, amicus briefs in his support have
been filed by several labor unions representing plaintiffs as a class. ltis the history of the
movement for broader discovery, however, that in actual experience the chief opposition to its
extension has come from lawyers who specialize in representing plaintifis bacause defendants
have made liberal use of it to force plaintiffs to disclose their cases in advance. See Report of the
Commission on the Administration of Justice in New York State (1934) 330, 331; Ragland,

Discovery Before Trial (1932) 35, 36. Discovery is a two-edged sword and we cannot decide this )
problem on any doctrine of extending help to one class of litigants. fT

It seems clear and long has been recognized that discovery should provide a party access
to anything that is evidence in his case. Cf. Report of Commission on the Administration of
Justice in New York State (1934) 41, 42. It seems equally clear that discovery should not nullify
the privilege of confidential communication between attorney and client. But those principles give
us no real assistance here because what is being soughtis neither avidence nor is it a
privileged communication between attorney and client.

To consider first the maost extreme aspect of the requirement in litigation here, we find it
calls upon counsel, if he has had any conversations with any of the crews of the vessels in
question or of any other, to 'set forth in detail the exact provision of any such oral statements or
reports.’ Thus the demand Is not for the production of a transcript in existence but calls for the
creation of a written statement not in being. But the statemant by counsel of what a witness told
him is not evidence when written plaintiff could not introduce it to prove his case. What, then, is
the purpose sought to be served by demanding this of adverse counsel?

Counsel for the petitioner candidly said on argument that he wanted this information to help
prepare himself to examine witnesses, to make sure he overlooked nothing. He bases his claim
to itin his brief on the view that the Rules were to do away with the old situation where a law suit
developed into 'a battle of wits between counsel.” But a common law trial is and always should
be an adversary proceeding. Discovery was hardly intended to enable a learned profession to
perform its functions either without wits or on wits borrowed from the adversary,

be to put trials on a level even lower than a 'battle of wits.' | can conceive of no practice more
demaoralizing to the Bar than to require a lawyer to write out and deliver to his adversary an
account of what witnesses have told him. Even if his recollection were perfect, the statement
would be his language permeated with his inferences. Every one who has tried it knows that it is
almost impossible so fairly to record the expressions and emphasis of a witness that when he
testifies in the environment of the court and under the influence of the leading question there will

The real purpose and the probable effect of the practice ordered by the district court would y )
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not be departures in some respects. Whenaver the testimony of the witness would differ from the
‘exact’ statement the lawyer had deliversd, the lawyer's statement would be whipped out to
impeach the witness. Counsel producing his adversary's ‘inexact' statement could lose nothing
by saying, 'Here is a contradiction, gentlemen of the jury. | do not know whether it is my adversary
or his witness wha is not telling the truth, but one is not.' Of course, if this practice were adopted,
that scene would be repeated over and over again. The lawyer who delivers such statemants
often wauld find himself branded a deceiver afrald to take the stand to support his own version of
the witness's conversation with him, or else he will have to go on the stand to defend his own
credibility—perhaps against that of his chief witness, or possibly even his client.

Every lawyer dislikes to take the witness stand and will do so only for grave reasons. This
is partly because it is not his role; he is almost invariably a poor witness. But he steps out of
professional character to do it. He regrets it; the profession discourages it. Bul the practice
advocated here is one which would force him to be a witness, not as to what he has seen or done
but as to other witnesses' stories, and not because he wants to do so but in self-defense.

And what is the lawyer to do who has interviswed one whom he believes to be a biased,

lying or hostile witness to get his unfavorable statements and know what ta meet? He must
record and deliver such statements even though he would not vouch for the credibility of the
witnaess by calling him. Perhaps the other side would not want to call him either, but the attorney
is open to the charge of suppressi g evidence at the trial if ha fails to call such a hostile witness
evan though he never regarded him as reliable or truthful.

Having been supplied the names of the witnesses, patitioner's lawyer gives no reason why
he cannot interview them himself. If an employee-witness refuses to tell his story, he, too, may be
examined under the Rules. He may be compelied on discovery as fully as on the trial to disclose
his version of the facts. But that is his own disclosure—it can be used to impeach him if he
contradicts it and such a depaosition is not useful to promate an unseemly disagreement between
the witness and the counsel in the case.

Itis true that the literal language of the Rules would admit of an interpretation that would
sustain the district court's order, So the literal language of the Act of Congress which makes ‘Any
writing or record * * * made as a memorandum or record of any * * * occurrence, or event,’ 28
U.S.C.A. § 695, admissible as evidencs, would have allowed the railroad company to put its
engineer's accident statements in evidence, Cf. Palmer v. Hoffman,318 U.S. 109 , 11 1,63 S.Ct.
477,478,871 Ed. 645, 144 A.L.R. 719 . But all such procedural measures have a background
of custom and practice which was assumed by those wha wrote and should be by those who
apply them. We reviewed the background of the Act and the consequences on tha trial of
negligence cases of allowing railroads and others to put in their statements and thus to shield the
crew from cross-examination. We said, 'Such a major change which opens wide the door to
avoidance of cross-examination should not be left to implication.' 318 U.S. at page 114 , 63 S.Ct.
at page 481 . We pointed out that there, as here, the 'several hundred years of history behind the
Act***indicate the nature of the reforms which it was designed to effect.’ 318 U.S. at page 115,
63 S.Ct. at page 481 . We refused ta apply it beyond that paint. We should follow the same
course of reasoning here. Certainly nothing in the tradition or practice of discovery up to the time
of these Rules would have suggested that they would authorize such a practice as here
proposed.

The question remains as to signed statements or those written by witnesses. Such
statements are not evidence for the defendant. Paimer v. Hoffman 318 U.S. 109 , 63 S.Ct. 477 .
Nor should | think they ordinarily could be evidence for the plaintiff. But such a statement might
be useful for impeachment of the witness who signed it, if he is called and if he departs from the
statement. There might be circumstances, too, where impossibility or difficulty of access to the
witness or his refusal to respond to requests for information or other facts would show that the
interests of justice require that such statements be made available. Production of such
statements are governed by Rule 34 and on 'Showing good cause therefor' the court may order -
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their inspection, copying or photographing. No such application has here been made; the
demand Is made on the basis of right, not on showing of cause.

I'agree to the affirmance of the judgment of the Circuit Court of Appeals which reversed the r)
district court. &
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UPJOHN COMPANY et al., Petitioners,
v

UNITED STATES et al.
Argued Nov. 5, 1980. Dacided Jan. 13, 1981.
Justicea REHNQUIST delivered the opinion of the Court.

We granted certiorari in this case to address important questions concerning the scope of
the attorney-client privilege in the corporate contsxt and the applicability of the work-product
doctrine in proceedings to enforce tax summonses. 445 U.S. 825 , 100 S.Ct. 1310, 63 L.Ed.2d
758 . With respect to the privilege question the parties and various amici have described our task
as one of choosing between two “tests" which have gained adherents in the courts of appeals.
We are acutely aware, however, that we sit to decide concrete cases and not abstract
propositions of law. We decline to lay down a broad rule or series of rules to govern all
conceivable future questions in this area, even were we able to do so. We can and do, however,
conclude that the attorney-client privilege protects the communications involved in this case from

compelled disclosure and that the work-product doctrine does apply in tax summons
enfarcement proceedings.

Petitioner Upjohn Co. manufactures and sells pharmaceuticals here and abroad. In
January 1876 independent accountants conducting an audit of one of Upjohn's foreign
subsidiaries discovered that the subsidiary made payments to or for the benefit of foreign
government officials in order to secure government business. The accountants, so informed
petitioner, Mr. Gerard Thomas, Upjohn's Vice President, Secretary, and General Counsel.
Thomas is a member of the Michigan and New York Bars, and has been Upjohn's General
Counsel for 20 years. He consulted with outside counsel and R. T. Parfet, Jr., Upjohn's
Chairman of the Board. It was decided that the company would conduct an internal investigation
of what were termed "questionable payments.” As part of this investigation the attorneys
prepared a lefter containing a questionnaire which was sent to "All Foreign General and Area
Managers" over the Chairman's signature, The letter began by noting recent disclosures that
severai American companies made "possibly illegal® payments to foreign government officials
and emphasized that the management neaded full information concarning any such payments
made by Upjohn. The letter indicated that the Chairman had asked Thomas, identified as “the
company's General Counsel,"” "to conduct an investigation for the purpose of determining the
nature and magnitude of any payments made by the Upjohn Company or any of its subsidiaries
to any employee or official ofa foreign government.* The questionnaire sought detailed
information concerning such payments. Managers were instructed to treat the investigation as
"highly confidential" and not to discuss it with anyone other than Upjohn employees who might
be helpful in providing the requested information. Responses were to be sent directly to
Thomas. Thomas and outside counsel also interviewed the recipients of the questionnaire and
some 33 other Upjohn officers or employeas as part of the investigation.

On March 26, 1976, the company voluntarily submitted a preliminary report to the Securities
and Exchange Commission on Form 8-K disclasing certain questionable payments. ' A copy of
the report was simultaneously submitted to the Internal Revenue Service, which immediately
began an investigation to determina the tax consequences of the payments. Special agents
conducting the investigation were given lists by Upjohn of all those interviewed and all who had
responded to the questionnaire. On November 23, 1976, the Service issued a summons
pursuant to 26 U.S.C. § 7602 demanding production of:

“All files relative to the investigation conducted under the supervision of Gerard
Thomas to identify payments to employees of foreign governments and any political contributions
made by the Upjohn Company or any of its affiliates since January 1, 1971 and to determine

whether any funds of the Upjohn Company had been improperly accounted for on the corporate
books during the same period.
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“The records should include but not be limited to written questionnaires sent to

managers of the Upjohn Company's foreign affiliates, and memarandums or notes aof the
interviews conducted in the United States and abroad with officers and employees of the Upjohn
Company and its subsidiaries.” App. 17a-18a. )

The company declined to produce the documents specified in the second paragraph on the
grounds that they were protected from disclosure by the attarney-client privilege and constituted
the work product of attorneys prepared in anticipation of litigation. On August 31, 1977, the
United States filed a petition seeking enforcement of the summons under 26 U.S.C. §§ 7402(b)
and 7604(a) in the United States District Court for the Western District of Michigan. That court
adopted the recommendation of a Magistrate who concluded that the summons should be
enforced. Petitioners appealed to the Court of Appeals for the Sixth Circuit which rejected the
Magistrate's finding of a waiver of the attorney-client privilege, 600 F.2d 1223 , 1227, n. 12, but
agreed that the privilege did not apply "[flo the extent that the communications were made by
officers and agents not responsible for directing Upjohn's actions in response to legal advice . . .
for the simple reason that the communications were not the ‘client's.’ " id. , at 1225. The court
reasoned that accepting petitioners' claim for a broader application of the privilege would
encourage upper-echelon management to ignore unpleasant facts and create too broad a “zone
of silence." Noting that Upjohn's counsel had interviewed officials such as the Chairman and
President, the Court of Appeals remanded to the District Court so that a determination of who
was within the "control group” could be made. In a concluding footnote the court stated that the

work- product doctrine "is not applicable to administrative summonses issued under 26 U.S.C. §
7602." Id. ,at 1228, n. 13,

I

Federal Rule of Evidence 501 provides that “the privilege of a witness . . . shall be
governed by the principles of the common law as they may be interpreted by the courts of the AR
United States in light of reason and experience.” The attorney-client privilege is the oldest of the
privileges for contidential communications known to the common law. 8 J. Wigmare, Evidence §
2290 (McNaughton rev. 1961). Its purpose is to encourage full and frank communication between
attorneys and thelr clients and thereby promote broader public interests in the observance of law
and administration of justice. The privilege recognizes that sound legal advice or advocacy
serves public ends and that such advice or advocacy depends upon the lawyer’s being fully
informed by the client. As we stated last Term in Trammel v. United States . 445 U.S. 40 , 51, 100
S.01. 906 , 913, 63 L.Ed.2d 186 (1980) : "The lawyer-client privilege rests on the need for the
advocate and counselor to know all that relates to tha client's reasons for seeking representation
if the professional mission is to be carried out.” And in Fisher v, United States , 425 U.S. 391 ,
403, 96 S.Ct. 1569 1577, 48 L.Ed.2d 39 (1976) , we recognized the purpose of the privilege to be
"to encourage clients to make full disclosure to their attorneys." This rationale for the privilege
has long been recognized by the Court, see Hunt v. Blackburpy , 128 U.S. 464 , 470,9 S.Ct. 125,
127, 32 L.Ed. 488 (1888) (privilege "is founded upon the necessity, in the interest and
administration of justice, of the aid of persans having knowledge of the law and skilled in its
practice, which assistance can only be safely and readily availed of when free from the
consequences or the apprehension of disclosure"). Admittedly complications in the application of
the privilege arise when the client is a corporation, which In theory is an artificial creature of the

law, and not an individual; but this Court has assumed that the privilege applies when the client
is a corporation. United States v. Louisville & Nashville R. Co. , 236 U.8. 318 , 336, 35 S.Ct. 363 ,
369, 59 L.Ed, 598 (1915} , and the Government does not contest the general proposition.

The Court of Appeals, however, considered the application of the privilege in the corporate
context to present a “different problem," since the client was an inanimate entity and "only the . ".}
senior management, guiding and integrating the several operations, . . . can be said to possess
an identity analogous to the corporation as a whole." 600 F.2d at 1226 . The first case to
articulate the so-called “control group test" adopted by the court below, Philadelphia v.
Westinghouse Electric Corp. , 210 F.Supp. 483 , 485 (ED Pa.), petition for mandamus and
prohibition denied sub nom. General Electric Co. v. Kirkpatrick , 312 F.2d 742 (CA3 1962) , cert.
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denied, 372 U.S. 943 , 83 S.Ct. 937, 9 L.Ed.2d 969 (1 963} , reflected a similar conceptual
approach:

"Keeping in mind that the question is, Is it the corporation which is seeking the
lawyer's advice when the asserted privileged communication is made?, the most satisfactory
solution, | think, is that if the employee making the communication, of whatever rank he may be,
is In a position to control or even to take a substantial part in a decision about any action which
the corporation may take upon the advice of the attomney, . . . than, in effect, he is (or personifies)

the corporation when he makes his disclosure to the lawyer and the privilege would apply."
(Emphasis supplied.)

Such a view, we think, overlooks the fact that the privilege exists to protect not only the
giving of professional advice to those who can act on it but also the giving of information to the
lawyer to enable him to give sound and informed advice. See Trammel , supra , at 51, 100 S.Ct.,
at913 ; Fisher , supra , at 403, 96 S.Ct., at 1577 .. The first step in the resolution of any legal
problem is ascertaining the factual background and sifting through the facts with an eye to the
legally relevant. See ABA Code of Professional Responsibility, Ethical Consideration 4-1:

“A lawyer should be fully informed of all the facts of the matter he is handling in order for his
client to obtain the {ull advantage of our legal system. Itis for the lawyer in the exarcise of his
independent professional judgment to separate the relevant and important from the irrelevant and
unimportant. The observance of the ethical obligation of a lawyer to hold inviolate the
confidences and secrets of his client not only facilitates the full development of facts essential to
proper reprasentation of the client but also encourages laymen to seek early legal assistance."

See also Hickman v. Taylor 329 U.S. 495, 511, 67 S.Ct. 385 , 393-394, 91 L Ed. 451
(1847} .

In the case of the individual client the provider of information and the person who acts on
the lawyer's advice are one and the same. In the corporate context, hawever, it will frequently be
employees beyond the control group as defined by the court below-"officers and agents. ..
respansible for directing [the company's] actions in response to legal advice™-wha will possess
the information needed by the corporation's lawyers. Middle-level—and indeed lower-level—
employees can, by actions within the scope of their smployment, embroif the corporation in
serious legal difficulties, and it is only natural that these employees would have the relevant
information needed by corporate counsel if he is adequately to advise the client with respect to
such actual or potential difficulties. This fact was noted in Diversified Industries, Inc. v. Meredith .

572 F.2d 596 (CA8 1978) (en banc):

“In a corporation, it may be necessary to glean information relevant to a legal problem
from middle management or non-management personnel as well as from top executives. The
attorney dealing with a complex legal problem 'is thus faced with a "Hobson's choice”. If he
interviews employees not having “the very highest authority”, their communications to him will not
be privileged. If, on the other hand, he interviews only those employess with the “very highest
authority", he may find it extremely difficult, if not impossible, to determine what happened.' " /d. ,

at 608-609 (quoting Weinschel Corporate Employee Interviews and the Atlorney-Client Privilege,
12 B.C.Ind. & Com. L.Rev. 873,876 (1971)).

The control group test adopted by the court below thus frustrates the very purpose of the
privilege by discouraging the communication of relevant information by employees of the client to
attorneys seeking to render legal advice to the client corporation. The attorney's advice will also
frequently be mora significant to noncontrol group members than to those who officially sanction
the advice, and the control group test makes it more difficult to convey full and frank legal advice
to the employees who will put into effect the client corporation's palicy. See, e. g., Duplan Carp. v.
Deering Milliken, Inc. , 397 F.Supp. 1146, 1164 (DSC 1974) ("After the lawyer forms his or her
opinion, it is of no immediate bensfit to the Chairman of the Board or the President. It must be
given to the corporate personnel who will apply it").
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The narrow scope given the attorney-client privilege by the court below not only makes it
difficult for corporate attorneys to formulate sound advice when their client is faced with a specific
legal problem but also threatens to limit the valuable efforts of corporate counsel to ensure their

client's compliance with the law. In light of the vast and complicated array of regulatory legislation ; :)

confronting the modern corporation, corporations, uniike most individuals, "constantly go to
lawyers to find out how to obey the law,” Burnham, The Attorney-Client Privilege in the Corporate
Arena,24 Bus.Law. 801 , 913 (1969), particularly since compliance with the law in this area is
hardly an instinctive matter, see, . g., United States v. United States Gypsum Co. , 438 U.S. 422
, 440-441, 98 S.Ct. 2864 , 2875-2876, 57 L.Ed.2d 854 (1978) ("the behavior proscribed by the
[Sherman] Act is often difficult to distinguish from the gray zone of socially acceptable and

sconomically justifiable business conduct"). 2 The test adopted by the court below is difficult to
apply in practice, though no abstractly formulated and unvarying "test® will necessarily enable
courts to decide questions such as this with mathematical precision, But if the purpose of the
attorney-client privilege is to be served, the attorney and client must be able to predict with some
degree of certainty whether particular discussions will be protected. An uncertain privilege, or
one which purports ta be certain but results in widely varying applications by the courts, is little
better than no privilege at all. The very terms of the test adopted by the court below suggest the
unpredictability of its application. The test restricts the availability of the privilege to thase officers
who play a "substantial role" in deciding and directing a corporation's legal response. Disparate
decisions in cases applying this test illustrate its unpredictability. Compare, &. g., Hogan v. Zletz
43 F.R.D. 308, 315-316 {ND Okl.1967), aff'd in part sub nom. Natta v. Hogan , 392 F.2d 686
{CA10 1968) (control group includes managers and assistant managers of patent division and
research and development department), with Congoleum Industries, Inc. v. GAF Corp. , 49
F.R.D. 82, 83-85 (ED Pa.1969), aff'd, 478 F.2d 1398 (CA3 1973) (control group includes only
division and corporate vice presidents, and not two directors of research and vice president for
production and research). The communications at issue were made by Upjohn employees 3 to
counsel for Upjohn acting as such, at the direction of corporate superiors in order to secure legal
advice from counsel. As the Magistrate found, "Mr. Thomas consulted with the Chairman of the
Board and outside counsel and thereafter conducted a factual investigation to determine the
nature and extent of the questionable payments and to be in a position to give legal advice to the

company with respect to the payments ." (Emphasis supplied.) 78-1 USTC ¥ 9277, pp. 83,598,
83,599.

Information, not available from upper-echelon management, was needed to supply a basis for

legal advice concerning compliance with securities and tax laws, foreign laws, currency

regulations, duties to shareholders, and potential litigation in each of these areas. 4 The

communications concerned matters within the scope of the emplayees’ corporate duties, and the
employees themselves were sufficiently aware that they were being questioned in order that the
corporation could obtain legal advice. The questionnaire identified Thomas as “the company's

General Counsel” and referred in its opening sentence to the possible illegality of payments such

as the ones on which information was sought. App. 40a. A statement of policy accompanying the
questionnaire clearly indicated the Jegal implications of the investigation. The policy statement

was issued "in order that there be no uncertainty in the future as to the policy with respect to the

practices which are the subject of this investigation.” It began "Upjohn will comply with all laws

and regulations,” and stated that commissions or payments "will not be used as a subterfuge for

bribes or illegal payments” and that all payments must be "proper and legal." Any future

agreements with foreign distributors or agents were to be approved "by a company attorney” and

any questions concerning the policy were to be referred "to the company's General Counsel.” Id.

, at 165a-166a. This statement was issued to Upjohn employees worldwide, so that even thase
interviewees not receiving a questionnaire were aware of the legal implications of the interviews.
Pursuant to explicit instructions fram the Chairman of the Board, the communications were a
considered "highly confidential" when made, jd. , at 39a, 43a, and have been kept confidential : :3
by the company. 3 Consistent with the underlying purposes of the attorney-client privilege, these '
communications must be protected against compelled disclosure.

The Court of Appeals declined to extend the attorney-client privilege beyond the limits of
the rontrol arouo test for fear that doina so would entall severe burdens on discovery and create
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a broad "zone of silence"” over corporate affairs. Application of the attorney-cliant privilege to
communications such as those invalved here, however, puts the adversary in no worse position
than if the communications had never taken place. The privilege only protects disclosure of

communications; it does not protect disclosure of the underlying facts by those who
communicated with the attorney:

"[Tihe pratection of the privilege extends only to communications and not to facts. A fact is
one thing and a communication concerning that fact is an entirely different thing. The client
cannot be compelled to answer the question, ‘What did you say or write to the attorney?* but may
not refuse to disclose any relevant fact within his knowledge merely bacause he incorparated a
statement of such fact into his communication to his attorney." Philadelphia v. Westinghouse
Electric Corp. , 205 F.Supp. 830 , 831 ( 2.7).

See also Diversified Industries , 572 F.2d., at 611; State ex rel. Dudek v. Circuit Court . 34
Wis.2d 559 , 580, 150 N.W.2d 387 , 399 (1967) ("the courts have noted that a party cannot
conceal a fact merely by revealing it to his lawyer"). Here the Government was free to question
the employees who communicated with Thomas and outside counsel. Upjohn has provided the
IRS with a list of such employees, and the IRS has already interviewed some 25 of them. While it
would probably be more convenient for the Government to secure the results of petitioner's
internal investigation by simply subpoenaing the questionnaires and notes taken by petitioner's
attarneys, such considerations of convenience do not avercome the policies served by the
attorney-client privilege. As Justice Jackson noted in his concurring opinion in Hickman v. Taylor
329 U.8., at516, 67 S.CL., at 396 : "Discovery was hardly intended to enable a learned
profession to perform its functions . . . on wits borrowed from the adversary."

Needless to say, we decide only the case befare us, and do not undertake to draft a set of

rules which should govern challenges to investigatory subpoenas. Any such approach would
violate the spirit of Federal Rule of Evidence 501. See S.Rep. No. 93-1277, p. 13 (1974) (‘the
recognition of a privilege based on a confidential ralationship . . . should be determined on a
case-by-case basis"), Trammel , 445 U.S. at 47 , 100 S.Ct.. at 910-911 ; United States v. Gillock
. 445 U.5. 360, 367, 100 S.Ct. 1185 1190, 63 L.Ed.2d 454 (1980} . While such a “case-by-case"
basis may to some slight extent undermine desirable certainty in the boundaries of the attorney-
client privilege, it obeys the spirit of the Rules. At the same time we conclude that the narrow
“control group test' sanctioned by the Court of Appeals, in this case cannat, consistent with "the
principles of the common law as.. . . interpreted . , . in the light of reason and experience," Fed.
Rule Evid. 501, gavern the development of the law in this area.

Our decision that the communications by Upjohn employees to counsel are covered by the
attorney-client privilege disposes of the case so far as the responses to the questionnaires and
any notes reflecting responses to interview questions are concerned. The summons reaches
further, however, and Thomas has testified that his notes and memaranda of interviews go
beyond recording responses to his questions. App. 27a-28a, 91a-93a. To the extent that the
material subject to the summons is not protected by the attorney-client privilege as disclosing
communications batween an employee and counsel, we must reach the ruling by the Court of
Appeals that the work-product doctrine does not apply to summonses issued under 26 U.S.C. §
7602. 8

The Government concedes, wisely, that the Court of Appeals erred and that the work-
product dactrine does apply to IRS summonses. Brief for Respondents 16, 48. This doctring was
announced by the Court over 30 years ago in Hickman v. Taylor 329 U.S. 495 , 67 S.Ct. 385 ,
91 L.Ed. 451 (1947) . In that case the Court rejected "an attempt, without purported necessity or
justification, to secure written statements, private mamoranda and personal recollections
prepared or formed by an adverse party's counsel in the course of his legal duties." /d. , at 510,
67 S.Ct.. at 393 . The Court noted that "it is essential that a lawyer work with a certain degree of
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privacy" and reasoned that if discovery of the material sought were permitted "much of what is

now put down in writing would remain unwritten. An attorney's thoughts,

heretofare inviolate, would not be his own. Inefficiency, unfairness and sharp practices would

inevitably develop in the giving of legal advice and in the preparation of cases for trial. The effect _. J
on the legal profession would be demoralizing. And the interests of the clients and the cause of :
justice would be poorly served.” /Id. , at 511, 67 S.Ct.. at 393-394 .

The "strong public policy" underlying the work-product doctrine was reaffirmed recently in
United States v. Nobles , 422 LIS, 225 , 236-240, 95 S.Ct, 2160 , 2169-2171, 45 L Ed.2d 141

(1975) , and has been substantially incorporated in Federal Rule of Civil Procedure 26(b)(3). 7

As we stated last Term, the obligation imposed by a tax summons remains "subject to the
traditional privileges and limitations.” United States v. Euge , 444 U.S. 707 , 714, 100 S.Ct. 874 ,
879-880, 63 L.Ed.2d 741 (1980) . Nothing in the language of the IRS summons provisions or
their legislative history suggests an intent on the part of Congress 1o prectude application of the
work- product doctrine. Rule 26(b)(3) codifies the wark-product doctrine, and the Federal Rules
of Civil Procedure are made applicable to summons enforcement proceedings by Rule 81(a)(3).
See Donaldson v. United States , 400 U.S, 517,528, 91 S.Ct. 534 , 541, 27 L Ed.2d 580 (1971)
. While conceding the applicability of the work-product doctrine, the Government asserts that it
has made a sufficient showing of necessity to overcome its protections. The Magistrate

apparently so found, 78-1 USTC 1 9277, p. 83,605. The Government relies on the fallowing
language in Hickman :

“We do not mean to say that all written materials obtained or prepared by an
adversary’s counssl with an eye toward litigation are necessarily free from discovery in all cases.
Where relevant and nonprivileged facts remain hidden in an attorney's file and where praduction
of those facts is essential to the preparation of one's cass, discovery may properly be had. . . .
And production might be justified where the witnesses are no longer available or can be reached

only with difficulty.” 329 U.S.. at 511,67 S.Ct., at 394 ,

The Government stresses that Interviewees are scattered across the globe and that Upjohn
has forbidden its employees to answer questions it considers irrelevant. The above-quoted
language from Hickman , however, did not apply to "oral statements made by witnesses . . .
whether presently in the form of [the attorney's] mental impressions or memoranda.” Id. , at 512,
67 S.Ct., at 394 . As to such material the Court did °not believe that any showing of necessity can
be made under the circumstances of this case so as to justify production. . . . If there should be a
rare situation justifying production of these matters petitioner's case is not of that type." /d. , at
512-513, 67 $.CL., at 394-395 . See also Nobles, supra , 422 U.S. at 252-253 , 95 S.CL, at 2177
(WHITE, J., concurring). Forcing an attorney to disclose notes and memoranda of witnesses’ oral
statements is particularly disfavored because it tends to reveal the attorney's mental processes,
329U.S., at 513, 67 S.Ct, at 394-395 ("what he saw fit fo write down regarding witnesses'
remarks"); id , at 516-517, 87 S.Ct., at 396 ("the statement would be his [the attorney's] languags,
permeated with his inferences®) (Jackson, J., concurring). 8

Rule 26 accords special protection ta work product revealing the attorney's mental
processes. The Rule permits disclosure of documents and tangible things constituting attorney
work product upon a showing of substantial need and inability to obtain the equivalent without
undue hardship. This was the standard applied by the Magistrate, 78-1 USTC 9 9277, p. 83,604.
Rule 26 goes on, however, to state that "[ijn ordering discovery of such materials when the
required showing has been made, the court shall protect against disclosure of the mental
impressions, conclusions, opinions or legal theories of an attorney or other representative of a
party concerning the litigation." Although this language does not specifically refer to memoranda A
based on oral statements of witnesses, the Hickman court stressed the danger that compelied : )
disclosure of such memoranda would reveal the attorney's mental processes. It is clear that this
is the sort of material the draftsmen of the Rule had in mind as deserving special protection. See
Notes of Advisory Committee on 1970 Amendment to Rules, 28 U.S.C.App., p. 442 ("The
subdivision . . . goes on to protect against disclosure the mental impressions, conclusions,
PO O R, Vmmel blammeimem nt mn nitarman ar nthar ranraconiativa nf 2 narty The Hirkman
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opinion drew special attention to the need for protecting an attorney against discovery of
memoranda prepared from recollection of oral interviews. The couris have steadfastly
safeguarded against disclosure of lawyers' mental impressions and legal theories . . .").

Based on the foregoing, some courts have concluded that no showing of necessity can
avercome protection of work product which is based on oral statements from witnesses. See, e. g.
In re Grand Jury Proceedings , 473 F.2d 840 , 848 (CA8 1973) (personal recollections, notes, and

memoranda pertaining to conversation with witnesses); /n re Grand Jury Investigation , 412
F.Supp. 943 , 949 (ED Pa.1976) (notes of conversation with witness "are so much a product of the

lawyer's thinking and sa little probative of the witness's actual words that they are absolutely
protected from disclosure"}. Those courts declining to adopt an absolute rule have nonetheless

recognized that such material is entitied to special protection. See, e. g., In re Grand Jury
Investigation , 599 F.2d 1224 , 1231 (CA3 1979) ("special considerations . . . must shape any
ruling on the discoverability of interview memoranda . . .; such documents will be discoverable

only in a 'rare situation' "); Cf. in re Grand Jury Subpoena , 599 F.2d 504 , 511-512 {CA2 1979).

Wae do not decide the issue at this time. Itis clear that the Magistrate applied the wrong
standard when he concluded that the Government had made a sufficient showing of necessity to
overcome the protections of the work-product doctrine. The Magistrate applied the "substantial
need” and "without undue hardship" standard articulated in the first part of Rule 26(b){(3). The
notes and memoranda sought by the Government here, however, are work product based on oral
statements. If they reveal communications, they are, in this cass, protected by the attorney-client
privilege. To the extent they do not reveal cammunications, they reveal the attorneys' mental
processes in evaluating the communications. As Rule 26 and Hickman make clear, such work

product cannot be disclosed simply on a showing of substantial need and inability to obtain the
equivalent without undue hardship.

While we are not prepared at this juncture to say that such material is always protected by
the wark-product rule, we think a far stranger showing of necessity and unavailability by other
means than was made by the Government or applied by the Magistrate in this case would be
nacessary to compel disclosure. Since the Court of Appeals thought that the work-product
protection was never applicable in an enforcement proceeding such as this, and since the
Magistrate whose recommendations the District Court adopted applied too lenient a standard of
protection, we think the best procedure with respect to this aspect of the case would be to
reverse the judgment of the Caurt of Appeals for the Sixth Circuit and remand the case to it for

such further proceedings in connection with the work-product claim as are cansistent with this
opinion.

Accordingly, the judgment of the Court of Appeals is reversed, and the case remanded for
further proceedings.

It is so orderad,
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Discavery Practice Exercises

sre re two gquesdons from two diffisrent exams, relating to wora product and attomey
client privilege issues that we may discuss in class tomorrow, My puess is that we will
have a bit of time to cover these but tkat yoa will probably be able to spend more time 0a
them in your TA groups this wesk:

From Fall 2003 exam [rote, this was rwo differsnt questions on thz exam, and thz work
product/atiorney client material only relates to thz second question. Still, becausa the
second question references the facts from the first question, I nzeded to includz it here IN

Ernst & Young, L.L.P. and Ceadant Corporaiion are co-defendants i a secusites cass
tirought in the United Siates District Court for the Southern Distiict of Texas. Assame
that Emst & Young is a Penasylvania corporation and that Cendant is incorporated in
Delaware, end that both bave their principal place of business in Mew York.

The plaiznifis, a group of investors all of whom 2= from Texas, allege that the two
cornpanies conspired to defraud them 25 to the true financial condition of Cendant. Thay
claim that they pever would have bought shares in the company if they bad Ynown of
Cendant’s poor financial condition. They allege claims arising under federal securities
law. In perticuler their claims ar= based on Sections 10(b) and 20(a) of the Securities
Exckange Act of 1934 (ike “Exchange Act™) and Rule 10b-5 promulgated thareunder by
the Securitias 2nd Exchange Commission (ths "SEC"), Sactions 10(b) and 20(a) of the
Exchange Act and Rule 10b- 5 promulgated therennder by the SEC. Section 10(b) of the
Exchange Actand Rule 10b-3 prohibit “fraudulent, material misstatements or omissiors
in connection with the sale er purchase of a security ”

Both Cendentend Erast & Young fil2 pre-asswer motinss for dizmissal undes Fed. B
Civ. P. 12(b)(2). Inaddition to its enswer, Emst & Young files and szrveas a cross-claim
against Cendant under Federal Rule of Civil Procedurs 13(g). Ernst & Young alleges
that Cendant owes it indemnity, based on the terms of the 2udit contract between Cendant
and Ernst & Young, for zny monias it might pay—by judgment or by setilemant—io the
plaintiffs. That contract was negotiated and finalized in New York, following extensive
discussions between Cendant and Ernst & Young in Cendant's New York office. Pleass
note that the cross-claim recsssanly is based on state law since, for purposes of the
clzim, ceither Cendant nor its zuditer are considered “purchasers™ or “sellers” of
szcunities within the meaning of Section 10(b) aad Rulz 10b-5. Cendant timely files en
answer to the cross-claim, 2ssenting as its principal defarse that bacause Emst & Young
was aegiigent b preparing the andits, it does pot owe contractual indemmity.

Exactly one menth later, the plaintifis s=itle all of their clains against Cendant and Emsi
& Young. All partizs appesar before the cournt to announce thet 3 serdement bas bean
reached asto the plaintifis’ claims, and they ask the court to sign a judgment disposing of
all of plaintifis’ claims. The judgs enters the judgment aad d'smisses all of the plainifis’
claims. At this same hearing, Emst & Young emphasizes that its cross-claim against
Cendant remaies and asks for a inial seriing. The judge 2cknowledges that the cross-
claim strvives the seflement, but sa2ys she wanis lo wait before setting the cas2 for iz,
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[the first question asked students the following: If Cendant does not want to have to
continue to litigate in this federal district court, what argument(s) should it make.
Prepare a memorandum outlining the options availzble to Cendant, citing eny specific
authority. Be certain to assess the likelihood of success for any option you discuss.]

In the s=me litigation, assume that Cendant decides it wants to remain in the United
States District Court for the Southern District of Texas and does not take any of the
actions you may have discussed in your previous enswer. Instead, Cendant notices and
takes the oral deposition of Simon Wood, a former Emst & Young senior maneger and
auditor who prepared the Cendant financiul statements at issue in the underlying
litigation. At Woad's deposition, Cendant inquires into commumnications that took place
between Wood, Emnst & Young's counsel (who alsa represented Wood) and Dr. Phillip
C. McGraw of Courtroom Sciences, Inc, Dr. McGmawisa consulting expert in trial
strategy end deposition preperation who was refained as a non-testifying trial expert 1o
assist Emst & Young's counsel in preparing the case. Dr. McGraw participated ina

deposition preparation meeting with Wood and his counsel beforz the deposition was
conducted.

At the deposition, Cendant’s counsel specifically asks Wood, “Did Dr. McGraw provids
you with guidance in your conduct as a witness?” and “Did you rehearse any of your
prospective testimony in the presence of Dr. McGraw?

Counsel for Wood objects, citing the work product doctrine, and directs his client nut tu

answer. After the deposition, Cendant brings a motion to compel. If you were the trial
judge ruling on whether to allow these inquiries, bow would you rule?

From Tall 2002 exam:

In May 2001, Mary Lou Scott was badly injured whep a car in which she was 8 passenger
crashed. Ms. Scott filed suit against XYZ Company, the manufacturer of the tire,
alleging that defects jn the tire design caused the accident. She has noticed the deposition
of XYZ's gencral counsel for next month. You are an associate in a private law firm
retained by XYZ. In interviewing the general counsel of the company you learn that he
plays golf once a month with the company's chief of engineering and has done so for the
last ten years. You leamn further that at their last outing together, the chief of engineering
informed the general counsel that he, the chief of engineering, had raised questions with 2
now-deceased XYZ vice-president concerning the sefety of the company's X-12 tire in
1998, two years before the product was sold o the public.

Is the general counsel’s conversation with the Chief of Engineering privileged from
disclosure? Must the general counsel testfy about his conversation if ke is asked abowt it
at the deposition? Write a memorandum to the file addressing these questions.
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- NOTABLE ISSUES IN FEDERAL SUMMARY JUDGMENT PRACTICE

BY HON. DAVID HITTNER & MATTHEW HOFFMAN

. 1. Introduction

The dispositive impact of summary judgment rulings, together
with the procedural changes that have increased the influ-
ence of summary judgments on federal litigation, have led
commentators to characterize summary judgment practice
as “the focal point of modern litigation.™ At the forefront of
any discussion on federal summary judgment practice is the
so-called -trilogy ‘of cases announced by the U.S. Supreme
Court-in its1986 term—Celotex Corp. v. Catrett, Anderson
v.'Liberty Lobby, Inc., and Matsushita Electric Industrial Co. v.
Zenith Radio Corp.2 The burden—shlftlng framework enunci-
ated by:the Court in this trilogy, as well as its clanfrcatron
of Federal Rule of Civil Procedure ' . :

to any material fact”—than its pre-amendment predecessor.
Although the language of the rule has changed, many prac-
titioners, and even courts, still frequently recite: the more
familiar standard of genuine “issue” as opposed to genuine
“dispute.” Attorneys should be aware of the amended rule
and incorporate the revised language into their summary
judgment briefing,

The primary procedural issue'a 'practitioner should be
aware 'of when litigating summary judgment motions in
federal court is the burden-shifting framework enunciated
by the Supreme Court’s 1986 summary judgment trilogy.

In Matsushita and Liberty Lobby,

S6’s “material fact” standard, "has
had such widéspread ramifications
for federal :summary'judgment -
practice ‘that former Chief Justice
William Rehnquist characterized
Celotexas the ‘most important '
decision of his tenure3 But beyond
this vital procedural framhework, a '

The prlmary procedural issue a
practltloner should be aware of when
- litigating summary judgment motions
in federal'court is the burden-shifting

framework ‘enunciated by the Supreme
Court’s I986 summary judgment trllogy

the Coturt expounded on the
- “material fact”:standard, while in
Celotex the Court initially outlined
the manner in which the burden
* shifts from the movant to ‘the
nonmovant in a typical summary
“judgment.” ‘As ‘described by one
‘commentator, “Celotex has made

number of similarly critical aspects - IR T
of federal summaryjudgment practice perhaps are lless well
known, yet sometimes equally as dispositive of an individual
case. This-article focuses on' litigating summary judgments
in federal court, with a particular emphasis ‘on several of
those discrete, yet 1mportant issues often overlooked by
practmoners % sty s 2 il

il. The Rule 56 Standard Burden Shlftlng and the Trllogy
Federal Rule of Civil Procedure 56 sets forth the procedures
governing the litigation of motions for summary judgment
in federal court: Rule ‘56 was significantly amended; effec-
“tive December 1, 2010; ‘tesulting 'in téchnical changes to
the rules surrounding federal summary judgment pradtice.
As amended, Rule 56(a) mandates that a court “shall grant
summary judgment ifthe movant shows that there is no

genuine dispute as to any material fact and the movant is

entitled to judgment as a matter of law.” The amended Rule
thus includes more mandatory language—*shall” has replaced
“should”—and a slightly altered standard of review—"“genuine
dispute as to any material fact” has replaced “genuine issue as

i 4 " it-easier to make the motion, and
Anderson and Matsushrta have 1ncreased the chances-that it
wrllbegrarited"8 A et TS e S D
Under Celotex's burden—shlfung framework the movant bears
an initial burden to demonstrate the abserice ‘ofia ‘genuine
dispute as to any material fact on'the adverse party’s claim®
To satisfy: this initial burden, although- the. moving party
is not ‘required to present-evidence proving the.abserice of
a genuine dispute: ef material-fact; it s not enough merely
to tmake conclusory: statemerits thati the nonmovarit has'no
evidence.!? Rather, the movant must point the Court toian
absence of evrdence in support of the nonmovants case !

y i'.rj;: T e s A4 3 ,;._."--_.E,
If: the ‘movarit, satlsfles its 1n1t1a1 burden the burden then
shifts, and the nonmovant must go beyond the pleadings and
come forward with specific evidence demonstratmg that there
is:a genuine dispute: for Itrial.}? There is no genuine:dispute
for trial when the record, taken asa whole, could not léad
a rational trier of fact to find for the nonmovant.!3 If the
nonmovant fails to meet this burden, summary judgment
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in the movant’s favor is appropriate.!* Thus, the burden to
demonstrate that there is a genuine dispute of material fact is
on the party who seeks to avoid summary judgment.

lIl. Examining a Sample of Discrete Issues

Citing an outdated standard of review is just one way that
practitioners often run afoul of the procedural rules governing
federal summary judgment practice. For example, misunder-
standing the timirig rules, conflating a court’s review of the
pleadings with its review of the evidence, or confusing the
various. rules governing the appealability. of orders on sum-
mary judgment could all result in delays or, in some instances,
barriers to an advantageous ruhng A sample of these issues,
and other important matters, are explored below

A Deadlme to Respond

Rule 56(c) formerly required a party opposing summary judg-
ment to respond within twenty-one days.!? As altered by the
2010 amendments, however, Rule 56: daes not establish an
explicit deadline to respond.!6 Rather, a district court’s local
rules or scheduling orders may: specify a date by which a
response must be filed.!” Because the rules often vary between
districts—even districts within the same c1rcu1t—attorneys
should always consult the local rules of the district it which
their case is pending;: In both the Southern and the Northern
Districts of Texas, for example, the response must be filed
within twenty-one days of the filing of the.motion, - while the
Western District of Texas requires a response within fourteen
days from the motion being filed, and the Eastern District
of Texas sets fourteen days from the date of service as thé
deadline.!® Like responses, the former timing rules of Rule
56 governing replies have been withdrawn and local rules
and procedures should instead be referenced.!?

B. Failure to Respond -

Wholesale failure to respond is construed as a representation
of no opposition under the local rules of many districts, and
such a failure may lead to the entry of summary judgment
against the non-responding party.? However, summary judg-
ment cannot be granted solely on the basis of a nonmovant's
failure to respond.?! Rule 56(e) no longer explicitly provides,
in the same way that it did prior to the 2010 amendments, that
if no response is filed, the court should, if appropriate, grant
summary judgment.?? Instead, “[ilf a party fails to properly
support an assertion of fact or fails to properly address another
party’s assertion of fact . . . the court may . . . consider the fact
undisputed for purposes of the motion [and] grant summary
judgment.”? Thus, summary judgment may only be granted if
the moving party satisfies its initial burden of demonstrating
that there is no genuine dispute as to any material fact and

its response, the plaintiff is on notice that the court may treat -

In this manner; the respondent is entitled to the- pr
safeguards of summaryu judgment.?’ :
(0T e Gt
Under Rule 56 the district court is not requ1red to pr
parties notice beyond its decision to treat a Rule: 12
motion as one for summary judgment.?® An express wa
by the court that it plans to convert the motion is unn
sary—the nonmovant merely must be aware that,the mova
has submitted matters outside the pleadings for the cour
review.?? The standard is whether the opposing party. had
notice after the court accepted for consideration’ matters
outside the pleadings.® The notice required. is only- that
the district court may treat the motion as one for summary:
judgment, not that'the court will in fact do so3! The Fifth
Circuit has found that when a defendant attaches evidence | 5
to its motion to dismiss and the plaintiff attaches evidenceto . §

the motion as one for summary judgment, and no additional
notice by the court is required.*? Practically speaking, judges
will often issue an order notifying the parties that the court
will convert a motion to dismiss into a motion for summary
judgment. Nevertheless, practitioners should be, mindful
that such an express notification is not required and, when
responding to a motion to dismiss, attaching evidence to the
response, if the movant has attached evidence to the motion,
could result in the court’s conversion of the motion into one
for summary judgment without further notice from the court.

D. . Summary Judgment Hearings

Oral hearings for summary judgment motions are not requlred
under the Federal Rules and consequently are rarely granted.
The Rules likewise do not provide for a specific time by which

_ motions must he served upon the opposing party.3* Courts are

generally permitted to rule on summary judgment motions
without first giving the parties advance notice of the court’s
intention to decide the motion by a certain date.? As such,
federal courts typically rule on such motions solely based on
the parties’ submissions. Attorneys who wish to have an oral
hearing prior to the court’s ruling should consult the relevant
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I .rules and the individual judge’s procedures and con51der
a motion specifically requesting an oral hearing.3

: The District, Courts Order on Summary Judgment
Rule 56(a) provides that “[t]he court should state on the
ecord the reasons for granting or denying the motion.”’ In
_practrce, because there is, in most instances, no appellate
eview of summary judgment denials, district courts often
sue denials without giving extensive reasons, or any reasons
rall.38 In contrast, a prevailing movant should seek an order
rom the court with a specific find'mg that the movant carried

ny material fact. When a district court prov1des a detailed
lanation supportmg the grant of summary ]udgment

- T s_ons for granting summary ]udgment usually proves
ot only helpful but essential. ™ The ‘movant therefore

n Summary Judgments Are Appealable
s, the judgment is appealable, and the court’s order

_;-de novo review.? However a district court’s

_ k&t 1nterlocutory order from which the nght to
peal 16 ‘unavailable unul entry of ]udgment followmg a

 judge, the district courts demal of a motion for
Jl:ldgrnent may be reviewed by permissive interlocu-

i the F1fth C1rcu1t has repeatedly held that orders
ssummary judgment are not generally appealable
fnal Judgment adverse to the. movant is rendered

“onfmmng the Fifth Circuit's rule of law, holdmg that
may not “appeal an order denying summary judgment
full tnal on, the merits.™ Consequently, in most

motion for summary judgment to preserve error for appeal.

IV. Concluswn
The burden-shifting framework controlling federal summary
judgment practice is critical for any federal practitioner to
master. Yet, recent amendments to Rule 56 are still, in many
cases, misunderstood. The discrete issues identified by this
article are merely a sampling of the many technicalities that
federal practitioners encounter when litigating summary judg-
ments. Attorneys should constantly familiarize themselves
with the local rules of the district in which they are practicing
and stay abreast of amendments to Rule 56 and precedent-
setting cases opining on issues related to summary judgment.

David Hittner is a Judge of the United States District Court for
the Southern District of Texas and formerly Judge of the 133rd
Judicial District Court of Harris County, Texas, and is the author
ofa three-volume book on federal civil procedure

Matthew Hoffman'is a law clerk to Judge David Hittner. He will
be joining the Houston office of Vinson & Elkins this Jall. |

An extended version of this article, including commentary on
summary judgment practice in state court, will appear next year
in 52 Hous. L. Rev. (forthcoming Mar. 2015). %

1 Arthur R. Miller, The Pretrial Rush to Judgment: Are the “Litigation
Explosion,” “Liability Crisis,” and Efficiency Cliches Eroding Our Day
in Court and Jury Trial Commitments?, 78 N.Y.U. L: REv. 982, 984,
1016 (2003) (capitalization omitted); see also Brooke D. Coleman,
The Celotex Initial Burden Standard and an Opportunity to “Revivify”
Rule 56,32 S. ILL. U. LJ. 295, 295 (2008) (“Summary judgment,
which started as an obscure procedural rule, isnow a standard part
of the litigation process: The percentage of federal cases ended by
summary judgment increased from 3.7% in 1975 to 7.7% in 2000.").
2:.Celotex Corp. v. Catrett, 477 U.S.'317 (1986), Anderson v. Liberty
Lobby, Inc.; 477 U.S: 242 (1986); Matsushita Elec. Indus. Co. . Zemth
Radio Gorp.,475'U.S. 574 (1986). " - Ml

3 Telephone Interview with Aaron Streett, Partner, Baker Botts,
Former Law Clerk, Chief Justice William H. Rehnquist,  U.S.
Supreme Court (Sept. 24, 2013). Chief Justice Rehnquist’s revelation
is borne out by the empirical evidence, as gathered by Professor
Afam Steinman in, most recently, ‘4-2010 examination of the
most highly cited Suprete Court cases. ‘According to Professor
Steinman’s research, the 1986 summary judgment trilogy of cases
were, individually, the three most frequently cited Supreme Court
decisions of all time, with Celotex and Liberty Lobby both garnering
more than 120,000 federal; iciting Teferences as of 2010. Adam N,
Steinman, The rPleadmg Problem 62 STAN L. REV 1293 1357 app.
Q010).+ 705 i Y A
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3 See, eg, Clayton V. CanocoPhllhps Co 722 Fad 279, 290 (5th
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CELOTEX CORPORATION, Petitioner
v

Myrtie Nell CATRETT, Administratrix of the Estate of Louis H. Catrett, Deceased.

Argued April 1, 1986.
Decided June 25, 1986.

Justice REHNQUIST delivered the opinian of the Court. (d smad b J Wity JMA rshel |

cosell aud D Counnr)
The United States District Court for the District of Columbia granted the motion of petitioner

Celotex Corporation for summary judgment against respondent Catrett because the latter was
unable to produce evidence in support of her allegation in her wrongful-death complaint that the
decedent had been exposed to pstitioner's asbestos products. A divided panel of the Court of
Appeals for the District of Columbla Circuit reversed, however, holding that petitioner's failure to
suppart its motion with evidence tending to negate such exposure precluded the entry of
summary judgment in its favor. Catrett v. Johns-Manville Sales Corp., 244 U.S App.D.C. 160 ,
756 F.2d 181 (1985) . This view conflicted with that of the Third Circuit in /n re Japanese
Electronic Products, 723 F.2d 238 (1983) , rev'd on other grounds sub nom. Matsushita Electric
Industrial Co. v. Zenith Radio Gorp., 475 U.S, 574 , 106 S.Ct. 1348 ,89 | .Ed.2d 538 (1986) . !

We granted certiorari to resolve the conflict, 474 U.S. 844 106 S.Ct. 342 , 88 L.Ed.2d 285 (1985)
» and now reverse the decision of the District of Columbia Circuit.

Respondent commenced this lawsuit in September 1980, alleging that the death in 1979 of
her husband, Louis H. Catrett, resulted from his exposure to products containing asbestos
manufactured or distributed by 15 named corporations. Respondent's complaint sounded in
negligence, breach of warranty, and strict liability. Two of the defendants filed motions
challenging the District Court's in personam jurisdiction, and the remaining 13, including
petitioner, filed motions for summary judgment. Petitioner's motion, which was first filed in
September 1981, argued that summary judgment was proper because respondent had *failed to
produce evidence that any [Celotex] product . . . was the proximate cause of the injuries alleged
within the jurisdictional limits of [the District] Court.” in particular, petitioner noted that respondent
had failed to identify, in answering interrogatories specifically requesting such information, any
witnessas whao could testify about the decedent's exposure to petitioner's asbestos products. In
response to petitioner's summary judgmant motion, respondent then produced three documents
which she claimed "demonstrate that there is a genuine material factual dispute" as to whether
the decedent had ever been exposed to petitioner's asbestos products. The three documents
included a transcript of a deposition of the decedent, a letter from an official of one of the
decedent's former employers whom petitioner plannad to call as a trial witness, and a letter from
an insurance company to respondent's aftorney, all tending to establish that the decedent had
been exposed to petitioner's ashestos products in Chicago during 1970-1971. Petitioner, in turn,

argued that the three documents were inadmissible hearsay and thus could not be considered in
opposition to the summary judgment motion,

In July 1982, almost two years after the commencement of the lawsuit, the District Court
granted all of the motions filed by the varicus defendants. The court explained that it was granting
petitioner's summary judgment mation because “there [was] no showing that the plaintiff was
exposed to the defendant Celotex's product in the District of Columbia or eisewhere within the
statutory period.” App. 217. 2 Respondent appealed only the grant of summary judgment in favor
of petitioner, and a divided panel of the District of Columbia Circuit reversed. The majority of the
Court of Appeals held that petitioner's summary judgment motion was rendered "fatally defective”
by the fact that petitioner "made no effort to adduce any evidence, in the farm of affidavits or
ctherwise, to support its mation." 244 U.S.App.D.C.. at 163 , 756 F.2d, at 184 (emphasis in
original). According to the majority, Rule 56(e) of the Federal Rules of Civil Procedure, 2 and this
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Court's decislon in Adickes v. S.H. Kress & Co., 398 U.S. 144, 159, 90 S.Ct. 1598 1609, 26
L.Ed.2d 142 (1970) , establish that "the party opposing the motion for
summary judgment bears the burden of responding only after the moving party has met its burden
of coming forward with proof of the absenca of any genuine issues of material fact.” 244
.S.App.D. 163, 756 F.2d, at 184 (emphasis in original; footnote omitted). The majority
therefore declined to consider petitioner's argument that none of the evidence produced by
respondent in opposition to the motion for summary judgment would have been admissible at
trial. Ibid. The dissenting judge argued that "[tlhe majority errs In supposing that a party seeking
summary judgment must always make an affirmative avidentiary showing, even in cases where
there is not a triable, factual disputs.” id., at 167, 756 F.2d, at 188 (Bork, J., dissenting). According
to the dissenting judge, the majority's decision "undermines the traditional authority of trial judges
to grant summary judgment in meritless cases.* Id., at 168, 756 F.2d, at 187.

We think that the position taken by the majority of the Court of Appeals Is inconsistent with
the standard for summary judgment set forth in Rule 56(c) of the Federal Rules of Civil
Procedure. 4 Under Rule 56(c), summary judgment is proper "if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, shaw that
there is no genuine issue as to any material fact and that the moving party is entitled to a :
judgment as a matter of law." In our view, the plain language of Rule 56(c) mandates the entry of
summary judgment, after adequate time for discovery and upon motion, against a party wha fails.
to make a showing sufficient to establish the existence of an element essential to that party's
case, and on which that party will bear the burden of praof at trial. In such a situation, there can
be "no genuine issue as to any material fact," since a complete failure of proot cancerning an
essential element of the nonmaving party's case necessarily renders all other facts immaterial,
The moving party is "entitled to a judgment as a matter of law" because the
nonmoving party has falled ta make a sufficient showing on an essential element of her case with

respect to which she has the burden of proof. “[T]hle} standard [for granting summary judgment)
mirrors the standard for a directed verdict under Federal Rule of Civil Pracedure 50{a)...."
Anderson v. Liberty Lobby, Inc.. 477 U.S. 242 » 250, 106 S.Ct. 2505 2511, 91 L Ed.2d 202 (1986).

Of course, a party seeking summary judgment always bears the initial rasponsibility of
informing the district court of the basis for its motion, and identifying those portions of "the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any," which it believes demonstrate the absence of a genuine issue of material fact.
But unlike the Court of Appeals, we find no express or implied raquirement in Rule 56 that the
moving party support its motion with affidavits or other similar materials negating the opponent's
claim. On the contrary, Rule 56(c), which refers to "the affidavits, if any * (emphasis added),
suggests the absence of such a requirement. And if there were any doubt about the meaning of
Rule 56(c) in this regard, such doubtis clearly removed by Rules 56(a) and {b), which provide
that claimants and defendants, respectively, may move for summary judgment * with or without
supporting affidavits * (emphasis added). The import of these subsections is that, regardless of
whether the moving party accompanies its summary judgment motion with affidavits, the motion
may, and should, be granted so long as whatever is before the district court demanstrates that the
standard for the entry of summary judgment, as set forth in Rule 56(c), is satisfied. One of the
principal purpases of the summary judgment rule is to isalate and dispose of factually un-

supported claims or defenses, and wa think it should be interpreted in a way that allows it to
accomplish this purpose. 8

Respondent argues, howaver, that Rule 56(e), by its terms, placas on the nonmoving party
the burden of coming forward with rebuttal affidavits, or other specified kinds of materials, only in
response to a motion for summary judgment *made and supported as provided in this rule.”
According to respondent's argument, since petitioner did not "support® its motion with affidavits,
summary judgment was improper in this case. But as we have already explained, a motion for
summary judgment may be made pursuant to Rule 56 "with or without supporting affidavits.” In
cases like the instant one, whera the nonmoving party will bear the burden of proof at trial on a
dispositive issue, a summary judgrment motion may properly be made in reliance solely on the
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“pleadings, depositions, answers to interrogatories, and admissions on file.* Such a mation,
whether or not accompanied by affidavits, will be "made and supported as provided in this rule,”
and Rule 56(e) therefore requires the nonmoving party to go beyond the pleadings and by her
own affidavits, or by the "depositions, answers to interrogatories, and admissions on file,”
designate "specific facts showing that there is a genuine issue for trial."

We do not mean that the nonmoving party must produce evidence in a form that would be
admissible at trial in order to avoid summary judgment. Obviously, Rule 56 does not require the
nonmoving party to depose her own witnesses. Rule 56(e) permits a proper summary judgment
motion to be opposed by any of the kinds of evidentiary materials listed in Rule 56(c), except the
mere pleadings themselves, and it is from this list that one would normally expect the nonmoving
party to maka the showing to which we have referred.

The Court of Appeals in this case felt itself constrained, however, by language in our decision in
Adickes v. S.H. Kress & Co., 398 U.S. 144,90 S.Ct. 1598 , 26 |_Fd.2d 142 (1970) . There we held
that summary judgment had been improperly entered in favor of the defendant restaurantin an
action brought under 42 U.S.C. § 1983. In the course of its opinion, the Adickes Court said that
"both the commentary on and the background of the 1963 amendment conclusively show that it
was not intended to modify the burden of the moving party . . . ta show initially the absence of a
genuine issue concerning any material fact.” /d, at 1588, 90 S.Ct.. at 1609 . We think that this
statement is accurate in a literal sense, since we fully agree with the

Adickes Court that the 1963 amendment to Rule 56(e) was not designed to modify the burden of
making the showing generally required by Rule 56(c). It also appears to us that, on the basis of
the showing before the Court in Adickes, the motion for summary judgment in that case should
have been denied. But we do not think the Adickes language quoted above should be construed
to mean that the burden is on the party moving for summary judgment to produce evidence
showing the absence of a genuine issue of material fact, even with respect to an issue on which
the nonmoving party bears the burden of proof. Instead, as we hava explained, the burden on the
moving party may'be discharged by "showing"=that s; pointing out to the district court—that
there is"an‘absence of evidencetto' supportthe'ionmoving party's case: :

The last two sentences of Rule 56(e) were added, as this Court indicated in Adickes, to
disapprove a line of cases allowing a party opposing summary judgment to resist a properly
made motion by reference only to its pleadings. While the Adickes Court was undoubtedly
correctin concluding that these two sentences were not intended to reduce the burden of the
maving party, it is also obvious that they were not adopted to add to that burden. Yet that is
exactly the result which the reasoning of the Court of Appeals would produce; in effect, an
amendment to Aule 56(e) designed to facilitate the granting of motions for summary judgment
would be interpreted to make it more difficult to grant such motions. Nothing in the two

sentences themselves requires this result, for the reasons we have previously indicated, and we
now put to rest any inference that they do so.

Our conclusion is bolstered by the fact that district courts are widely acknowledged to
possess the power to enter summary judgments sua sponte, so long as the losing party was on
notice that she had to come forward with all of her evidence. See 244 U.S.App.D.C.. at 167-168 ,
758 F.2d, at 189 (Bork, J., dissenting); 10A C. Wright, A. Miller, & M. Kane, Federal Practice and
Procedure § 2720, pp. 28-29 (1983). It would surely defy common sense to hold that the District
Court could have entered summary judgment sua sponte in favor of petitioner in the instant case,

but that petitioner's filing of a motion requesting such a disposition precluded the District Court
from ordering it.

Respondent commenced this action in September 1980, and petitioner's motion was filed
in September 1981. The parties had conducted discovery, and no serious claim can be made
that respondent was in any sense "railroaded" by a premature motion for summary judgment. Any
potential problem with such premature motions can be adequately dealt with under Rule 56(f), 6
which allows a summary judgment motion to be denied, or the hearing on the motion to be
continued, if the nonmoving party has not had an opportunity to make full discovery.
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In this Court, respondent's brief and aral argument have been devoted as much to the
proposition that an adequate showing of exposurs to petitioner's asbestos products was
made as to the proposition that no such showing should have been required. But the Court of
Appeals declined to address either the adequacy of the showing made by respondent in opposition
to petitioner's motion for summary judgment, or the question whether such a showing, if reduced to
admissible evidence, would be sufficient to carry respondent's burden of proof at trial. We think the

Court of Appeals with its superior knowledge of local law is better suited than we are to make these
determinations in the first instancs,

The Federal Rules of Civil Procedure havs for almost 50 years authorized motions for
surmmary judgment upon proper showings of the lack of a genuine, triable issue of material fact.
Summary judgment procedure is properly regarded not as a disfavored procedural shortcut, but
rather as an integral part of the Federal Rules as a whole, which are designed "to secure the just,
speedy and inexpensive determination of every action.” Fed.Rule Civ.Prac. 1; see Schwarzer,

Summary Judgment Under the Federal Rules: Defining Genuine Issues of Material Fact, 99
F.R.D. 465, 467 (1984). Befare the shift to "notice pleading" accomplished by the Federal Rules,
motions to dismiss a complaint or to strike a defense were the principal tools by which factually
insufficient claims or defenses could be isolated and prevented from going to trial with the
attendant unwarranted consumption of public and private resources. But with the advent of
"notice pleading," the motion to dismiss seldom fulfills this function any more, and its place has
been taken by the motion for summary judgment. Rule 56 must be construed with due regard not
only for the rights of persons asserting claims and defenses that are adequately based in fact to
have those claims and defenses tried to a jury, but also for the rights of persons opposing such
claims and dsfenses to demonstrate in the manner provided by tha Rule, prior to trial, that the
claims and defenses have no factual basis,

The judgment of the Court of Appeals is accordingly reversed, and the case is remanded for further
proceedings consistent with this opinion. It is so ordered.

Justice WHITE, concurring.

1 agree that the Court of Appeals was wrang in holding that the moving defendant must
always support his motion with evidence or affidavits showing the absence of a genuine dispute
about a material fact. | also agrea that the movant may rely on depositions, answers to
interrogatories, and the like, to demonstrate that the plaintiff has no evidence to prave his case
and hence that there can be no factual dispute. But the movant must discharge the burden the
Rules place upon him: itis not enough to move for summary judgment without supporting the

motion in any way or with a conclusory assertion that the plaintiff has no evidence to prove his
case.

A plaintiff need not iniiate any discovery or raveal his witnesses or evidence unless
required to do so under the discovery Rules or by court order. Of course, he must respond i
required to do so; but he need not also depose his witnesses or obtain their affidavits to defeat a
summary judgment motion asserting only that he has failed to produce any support for his case. It
is the defendant's task to negate, if he can, the claimed basis for the suit.

Petitioner Celotex does not dispute that if respondent has named a witness 1o support her
claim, summary judgment should not be granted without Celotex somehow showing that the
named witness' possible testimony raises no genuine issue of material fact. Tr. of Oral Arg. 43,
45. It asserts, however, that respondent has failed on request to produce any basis for her case.
Respondent, on the other hand, does not contend that she was not obligated to reveal her
witnesses and evidence but insists that she has revealed enough to defeat the motion for
summary judgment. Because the Court of Appeals found it unnecessary to address this aspect

of the case, | agree that the case should be remanded for further proceedings.
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TIMOTHY SCOTT, PETITIONER v. VICTOR HARRIS

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[Aprid 30, 2007]

JUSTICE SCALIA delivered the opinion of the Uourt.

We consider whether a law enforcement offcinl ean,
consistent with the Fourth Amendment, attempt to stop a
fleeing motorist from continuing his public-endangering
flight by ramming the motorist's car from behind. Put
another way: Cun an officer take actions that place &
{leeing matorist at risk of serious injury or death in order
to stop the motorist’s flight from endangering the lives of
innocent bystanders?

[

In March 2001, a Georgia county deputy clocked re-
spondent’s vehicle traveling at 73 miles per hour on a road
with a 55-mile-per-hour speed limit. The deputy activated
his blue flashing lights indicating that respondent should
pull over. Instead, respondent sped away, initiating a
chase down what i3 1n most portions a two-lane road, at
speeds exceeding 85 miles per hour. The deputy radioed
his dizpatch to report that he was pursuing a fleeing
vehicle, and broadcast its license plate number. Peti-
tioner, Deputy Timothy Scott, heard the radio communica-
tion and joined the pursuit along with other officers. In
the midst of the chase, respondent pulled into the parking
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lot of a shopping center and was nearly boxed in by the
various police vehicles. Respondent evaded the trap by
making a sharp turn, colliding with Scott's police car,
exiting the parking lot, and speeding off once again down a
two-lane highway.

Following respondent’s shopping center maneuvering,
which resulted in slight damage to Scott's police car, Scott
took over as the lead pursuit vehicle. Six minutes and
nearly 10 miles after the chase had begun, Scott decided to
attempt Lo terminate the episode by employing a “Preci-
sion Intervention Technique (PIT") maneuver, which
causes the fleeing vehicle to spin to a stop.” Brief for
Petitioner 4. Hawving radioed his supervisor for permis.
sion, Scott was told to “'[g]o ahead and take him out.'™
Harris v. Caweta Counly, 433 F. 3d 807, 811 (CA11 2005).
Instead, Scott applied his push bumper to the rear of
respondent’s vehicle.! As a result, respondent lost control
of his vehicle, which left the roadway, run duwn an em-
bankment, overturned, and crashed. Respondent was
badly injured and was rendered a quadriplegic.

Respondent filed suit against Deputy Scott and others
under Rev. Stat. §1979, 42 U. 8. C. §1983, alleging, inter
alia, a violation of his federal constitutional rights, viz.
use of excessive force resulting in an unreasonable seizure
under the Fourth Amendment. In respunse, Scott filed a
motion for summary judgment based on an assertion of
qualified immunity. The District Court denied the motion,
finding that "there are material issues of fact on which the
issue of qualified immunity turns which present sufficient
disagreement to require submission to a jury." Harris v.

'Scott says he decided not to employ the PIT maneuver hecause he
was "concerned that the vehicles were moving too quickly o safely
execute the maneuver.” Brief for Petitioner 4. Respondent agrees that
the PIT maneuver could not have been safely employed. See Brief for

Respondent 9. It s wrelevant to our analysis whether Scott had
permission to take the precise actions he took.
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Coueta County, No. 3:01-CV-148-WBH (ND Ga., Sept.
23, 2003), App. to Pet. for Cert. 41a-42a. On interlocutory
appeal,? the United States Court of Appeals for the Eley-
enth Circuit affirmed the District Court's decision to allos
respondent's Fourth Amendment claim against Scott to
proceed to trial.? Taking respondent’s view of the facts as
given, the Court of Appeals concluded that Scott's actions
could constitute “deadly force” under Tennessee v. Carner,
471 U. 5. 1 (1985), and that the use of such force in this
context “would vielate [respondent’s] constitutional right
to be free from excessive force during a seizure. Accord-
ingly, a reasonable jury could find that Scott violated
Irespondent’s] Fourth Amendment rights.” 433 F. 3d, at
816. The Court of Appeals further concluded that “the law
as 1t existed (at the time of the incident}, was sufficiently
clear to give reasonable law enforcement officers 'fair
notice’ that ramming a vehicle under these circumstances
was unlawful™ Id., at 817. The Court of Appeals thus
concluded that Scott was not entitled to qualified immu-
mty. We granted certinrari, 548 U, S. . (2006}, and now
reverse

H

In resolving questions of qualified immunity, courts are
required to resolve a “threshold question: Taken in the
hight most favorable to the parly asserting the injury, do

*Qualfied immunuty is “an immunity from suit rather than a mere
defense to babiity; and bike an absolute immunity, it is effectively lost
if a case 15 ecronecusly permitted to go to trial™ Mitchell v, Forssth,
472 U S 611, 526 (1985). Thus, we have held that an order denying
qualified ymmunity 1s immediately appealable even though it is inter-
iocutary, utherwise, 1t would be “effectively unraviewable” I, at 327
Further, "we repeatedly have stressed the importance of resolving
uDmMunity questions ot the earbest possible stage in litigation." Hunter
v Bryant. 502 U. 8. 224, 327 (1891) (per curigm).

INone of the other claims respondent brought aganst Scott or any
other party are befare this Court.
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the facts alleged show the officer’s conduct violated a
constitutional right? This must be the initial inquiry."
Saucier v. Katz, 533 U. S. 194, 201 (2001). If, and only if,
the court finds a violation of a constitutional right, “the
next, sequential step is to ask whether the right was
clearly established . . . in light of the specific context of the
case.,” Ibid. Although this ordering contradicts “lo}ur
policy of avoiding unnecessary adjudication of constitu-
tional issues,” United States v. Treasury Employees, 513
U. 8. 454, 478 (1995} (citing Ashwander v. TV4, 287 1. S.
288, 346-347 (1936) (Brandeis, J., concurring)), we have
said that such a departure from practice is “necessary to
set forth principles which will become the basis for a
[future] holding that a right is clearly established.” Sau-
cier, supra, at 201.% We therefore turn to the threshold
mquiry: whether Deputy Scott's actions violated the
Fourth Amendment.

' Prior to this Court's announcement of Soucirr's “rigwd ‘order of bat-
tle,'" Brossean v. Hougen, 543 U. 8 194, 201-202 (2004) (BreveR, J
roncurring), we had described this order of inquiry as the “belter
approach,” County of Socramento v. Lewis, 523 U. S. 833, B4l, n.5
(1898}, though not one that was required in ull cases. See id., at 858
859 (BREYER, J., concurring); id., at B59 (STEVENS, J., concurring in
judgment), There has bean doubt expressed regarding the wisdom of
Saucter's dewasion to make the threshold nquiry mandatory, especially
in cases where the constitutional question is relatively difficult and the
quahfied immuniy queshon relatively straightforward.  See, eg.,
Brosseau, supra, at 201 (BREYER, J., juined by BcaLta and GINSBURG,
JJ.. concurnng); Buating v. Mellen, 511 U S 1019 (2004) (STevENS, J.,
jowned by GINSBURG and BREYER, JJ , respecting denial of certiorari);
id., at 1025 (ScALla, J., joined by Rehnguist, C.J., dissenting), See also
Lyons v, Xenia, 417 F. 34 565, 580-684 (CAB 2005) {Sutwon, J., concur-
r1agl. We need not address the wisdom of Seucier in this case, how-
ever, beeause the constitutional question with which we sre presented
1s. as discussed in Part T1I-B, infra, easly decided. Deciding that
question first 19 thus the “better approach,” Leuns, supra, at 841, n. 5,
regardless of whether it is required.
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T
A

The first step in assessing the constitutionulity of Scott's
actions is to determine the relevant facts. As this case
was decided on summary judgment, there have not yet
been factual findings by a judge or jury, and respondent’s
version of events (unsurprisingly) differs substantially
from Scott's version. When things are in such a posture,
courts are required to view the facts and draw reasonable
inferences “in the lighl most favorable to the party oppus-
ing the [summary judgment] motion." Unitrd States v.
Diebold, Inc., 369 U.S. 654, 655 (1962) (per curiam);
Saucier, supra, at 201. In qualified immunity cases, this
usually means adopting (as the Court of Appeals did here)
the plaintiffs version of the facts.

There is, however, an added wrinkle in this case: exis-
tence in the record of a videotape capturing the events in
question. There are no allegations or indications that this
videotape was doctored or altered in any way, nor any
contention that what it depicts differs from what actually
happened. The videotape quite clearly contradicts the
version of the story told by respondent and adopted by the
Court of Appeals.® For example, the Court of Appeals
adopted respondent's assertions that, during the chase,
“there was little, if any, actual threat to pedestrians or
other motorists, as the roads were mostly empty and
[respondent] remained in control of his vehicle.” 433 F. 3d.
at 815. Indeed, reading the lower court's opinion, one gets

SJusTICE STEVENS suggests that our resction to the videotape 13
somehow idiosyncratic, snd seems to beheve we are misrepresenting
13 contents.  See post. at 4 {(dissenting epinibn) (“In sum, the
factual statements by the Court of Appeals guoted by the
Court ... were entirely accurate”). We are happy to allow the
videotape to speak for wself. See Hecord 36, Exh. A, availahle at
hupliwww supremecourtus goviopinions/videolscott_v_harris.ravb and
tn Clark of Court’s case file.
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the impression that respondent, rather than fleeing from
police, was attempting to pass his driving test:

“[Tlaking the facts from the non-movant's viewpoint,
[respondent] remained in control of his vehicle, slowed
for turns and intersections, and typically used his in-
dicators for turns, He did not run any motaorists off
the road. Nor was he a threat to pedestrians in the
shopping center parking lot, which was free from pe-
destrian and vehicular traffic as the center was closed.
Significantly, by the time the parties were back on the
highway and Scott rammed [respondent], the motor-
way had been cleared of motorists and pedestrians al-
legedly because of police blockades of the nearby inter.
sections.” Id., at B15- 816 (citations omitted).

The videotape tells quite a different story. There we see
respondent's vehicle racing down narrow, two-lane roads
s the dead of night at speeds that are shockingly fast. We
sce it swerve around more than a dozen other cars, cross
the double-yellow line, and force cars traveling in both
directions to their respective shoulders to avoid being hit.§
We see it run multiple red lights and travel for consider:
able periods of time in the occasional center left-turn-only
lane, chased by numerous police cars forced to engage in

8JusTinE STEVENS hypothesizos that thesa cors *had already pulled to
the side of the road or were driving along the shoulder because they
heard the pobce sirens or saw the flashing Lights” so that “(a] jury
could certaunly conclude that these matorists were exposed to no
greater risk than persons who take the same action in respense to 2
speeding ambulance.” Post, at 3. It 1s oot our experience that ambu-
lances nnd fire engines careen down two-lane roads at 85-plus miles per
hour, with an unmarked scout car put in front of them. The risk they
pese to the public is vastly less thuo what respondent created here.
But even if that ware not so, 1t would 1n no way lead to the conclusion
that it was unreasonable to ehminate the threat to life that respondent
posed. Society accepls the risk of speeding ambulances and fire engines
in order to save life and property; it need not (and assuredly does not)
accept 2 sumlar risk posed by a reckless motorist flering the police.
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the same hazardous maneuvers just to keep up. Far from
being the cautious and controlled driver the lower court
depicts, what we see on the video maore closely resembles a
Hollywood-style car chase of the mast frightening sort,
placing police officers and innocent bysianders alike at
great risk of serious injury.?

At the summary judgment stage, facts must be viewed in
the light most favarahle to the nonmoving party only if
there is a “"genuine” dispute as to those facts. Fed. Rule
Civ. Proc. 36(c). As we have emphasized, "{wlhen the
moving party has cardied its burden under Rule 56(c), its
oppunent must do more than simply show that there is
some metaphysical doubt as to the material facts....
Where the record taken as a whole could not lead a ra-
tional trier of fact to find for the nonmoving party, there is
no ‘genuine issue for trial.’™ Matsushita Elec. Industrial
Co. v. Zenith Radio Corp., 475 U. S. 574, 586-587 (1986)
(footnote omitted). “[Tlhe mere existence of some alleged
factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judg-
ment; the requirament is that there be no genuine issue of
matlerial fact.” Anderson v. Liberty Lobby, Inc., 477 U. S.
242, 247-248 (1986). When opposing parties tell two
different stories, one of which is blatantly contradicted by
the record, so that no reasonable jury could believe it, a
court should not adopt that version of the facts for pur-
poses of ruling on a motion for summary judgment.

That was the case here with regard to the factual issue
whether respondent was driving in such fashion as to
endanger human life. Respondent's version of events is so
utterly discredited by the record that no reasonable jury

*This is not to say that each and every factual statement made by the
Court of Appeals 15 inaceurate. For example, the videotape validates
the court’s statement that when Scott rommed respondent’s vehicle it
was not Lhreatening any other vehicles or pedestrians. (Undoubtedly
Scott waited for the road to be clear before executing his maneuver.)
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could have believed him. The Court of Appeals should not
have relied on such visible fiction: it should have viewed
the facts in the light depicted by the videatape.

B

Judging the matter on that basis, we think it is quite
clear that Deputy Scott did not viclate the Fourth
Amendment. Scott does not contest that his decision to
terminate the car chase by ramming his bumper into
respondent’s vehicle constituted a “seizure.” “[A] Fourth
Amendment seizure [occurs] ... when there is a govern.
mental termination of freedom of movement through
means intentionally applied.”" Brower v. County of Inyo,
489 U. 8. 593, 596-597 (1989) (emphasis deleted). See
also id., at 597 ("If . .. the police cruiser had pulled along-
side the fleeing car and sideswiped it, producing the crash,
then the termination of the suspect's freedom of movement
weuld have been 2 seizure”). It is aleo conceded, hy hath
sudes, that a claim of “excessive force in the course of
making la] .. 'seizure’ of [the] person ... [is] properly
analyzed under the Fourth Amendment's ‘objective rea-
sonableness' standard.” Graham v. Connor, 490 U, S. 386,
38R (1989). The question we need to answer is whether
Scott’s actions were ohjectively reasonable.d

1

Respondent urges us to analyze this case as we analyzed
Garner, 471 U. 8. 1. See Brief for Respondent 16-29, We

$JUSTICE STEVENS incorrectly declares this to be “a question of fact
best reserved for a jury,” snd complaing we are "usurpling] the jury's
factfinding function.® Post, at 7. At the summary judgment stage.
however, once we have determinad the relevant set of facts and drawn
all inferences 10 fuvor of the nonmoving party to the extent supportably
by the record. see Part IIL A, supra, the reasonableness of Scott's
actions—or, in JUSTICE STEVENS' parlance, “[wlhether {respondent’s]
actions have risen to o level warranting deadly force,” post, Bt T—is a
pure question of law
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must first decide, he says, whether the actions Scott took
constituted “deadly force.” (He defines “deadly force” as
“any use of force which creates a substantial likelihood of
causing death or serious bodily injury,” id., at 19.) If so,
respondent claims that Garner prescribes certain precon-
dilions that must be met before Scott’s actions can survive
Fourth Amendment scrutiny: (1) The suspect must have
posed an immediate threat of serious physical harm to the
officer or others; (2) deadly force must have been neces-
sary to prevent escape;? and (3) where feasible, the officer
must have given the suspect some warning. See Brief for
Respondent 17-18 (citing Garner, supra, at 9-12). Since
these Garner preconditians for using deadly force were not
met in this case, Scott's actions were per se unreasonable.
Respondent's argument falters at its first step; Garner
did not establish a magical on/off switch that triggers rigid
preconditions whenever an officer's actions constitute
“deadly force." Garner was simply an application of the
Fourth Amendment's “reasonableness” test, Graham,
supra, at 388, to the use of a particular type of force in a
particular situation. Garner held that it was unreason-
able to kill a “young, slight, and unarmed” burglary sus-

“Respondant. like the Court of Appeals, defines this second precondi-
Lion as “'necessary to prevent escape,'” Brief for Respondent 17; Harns
v. Couew County, 433 F 3d 307, B13 (CA 11 2003), nuoting Garner, 471
U. 8., at 11. But that quote from Garner is taken out of context. The
necessity described in Garner was, in fact, the need to prevent “serious
phygical harm, either to the officer or to others” Ibid. By way of
axample only, Garner hypothesized that deadly force may be used “if
necessary 1o prevent escape” when the suspect is known to have “com-
mitred a crime involving the infliction or threatened infliction of sengus
physical harm," ibid., so that his mere being at large pases an inherent
danger to society. Respondent did not pose that type of inherent threat
to society, since {prioe to tha car chase) he had committed only a minor
traffic offense and, as far as the police were aware, had no prior cruni.
nal record. But in this case, unlike in Carner, it was respondent’s fight
wgell (by means of a speeding automobile) thai poszed the threat of
"serivus physical harm . . . to others” [bid.
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pect, 471 U. 8., at 21, by shooting him “in the back of the
head” while he was running away on foot, id., at 4, and
when the officer “could not reasonably have believed that
[the suspect] . . . posed any threat,” and “never attempted
to justify his actions on any basis other than the need to
prevent an escape,” id., at 21, Whatever Garner said
about the factors that might have justified shooting the
suspect in that case, such “preconditions” have scant
applicability to this case, which has vastly different facts.
"Garner had nothing to do with one car striking another or
even with car chases in general ..., A police car's bump-
ing a fleeing car is, in fact, not much like a policeman’s
shooting a gun so as to hit a person.” Adams v. Si. Lucie
County Sheriff’s Dept., 962 F. 2d 1563, 1577 (CA11 1992)
(Edmondson, J., dissenting), adopted by 998 F.2d 923
(CA11 1993) (en banc) (per curiam) Nor is the threat
posed by the flight on faot of an unarmed suspect pvnp
remutely comparablz to the extreme danger to humaa life
posed by respondent in this case, Although respondent’s
attempt to craft an easy-to-apply legal test in the Fourth
Amendment context 1s admirable, in the end we must stil]
slosh our way through the factbound morass of “reason-
ableness." Whether or not Scott's actions constituted
application of “deadly force,” all that matters is whether
Scott’s actions were reasonahle.

2

E4

In determining the reasonableness of the manner in
which a seizure is effected, "(w]e must balance the nature
and quality of the intrusion on the individual's Fourth
Amendment interests against the iraportance of the gov-
ernmental interests alleged to justify the intrusion.”
United Stotes v, Place, 462 U. 8. 696, 703 (1983). Scott
defends his actions by pointing to the paramount govern-
mental interest in ensuring public safety, and respondent
nowhere suggests this was not the purpose motivating
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Scott's behavior. Thus, in judging whether Scott's actions
were reasonable, we must consider the risk of bodily harm
that Scott’s actions posed to respondent in light of the
threat to the public that Scott was trying to eliminate.
Although there is no obvious way ta fuantify the risks on
either side, it is clear from the videotape that respondent:
posed an actual and imminent threat to the lives of any
pedestrians who might have been present, to other civilian
motorists, and to the officers involved in the chase. See
Part III- A, supra. It is equally clear that Scott’s actions
posed a high likelihood of serious injury or death to re-
spondent—though not the near certainty of death posed
by, say, shooting a fleeing felon in the back of the head,
see Garner, supra, at 4, or pulling alongside a fleeing
motorist’s car and shooting the motorist, cf. Vaughan v.
Cox, 343 F. 3d 1323, 13261327 (CA11 2003). So how does
a court go about weighing the perhaps lesser probability of
injuring or killing numerous bystanders against the per-
haps larger probability of injuring or killing a single per-
son? We think it appropriate in this process to take into
account not only the number of lives at risk, but also their
relative culpability. 1t was respondent, after all, who
intentionally placed himself and the public in danger by
unlawfully engaging in the reckless, high-speed flight that
ultimately produced the chuice between two evils thal
Scott confronted. Multiple police cars, with blue lights
flashing and sirens blaring, had been chasing respondent
for nearly 10 miles, but be ignored their warning to stop.
By cantrast, those who might have been harmed had Scott
not taken the action he did were entirely innocent. We
have little difficulty in concluding it was reasonable for
Scott to take the action that he did. 0

""The Court of Appeals cites Brower v. County of Inyo, 489 17, 8. 593,
595 {1989), for s refusal tu “countenance the argument that by con-
tiguing s flea, a2 sugpect absolves a pursuing police officer of any

<
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But wait, says respondent; Couldn't the innaocent public
cqually have been protected, and the tragic sccident en-
tirely avoided, if the police had simply ceased their pur-
suit? We think the police need not have taken that chance
and hoped for the best. Whereas Scott's action—ramming
respondent off the road—was certain to eliminate the risk
that respondent posed to the public, ceasing pursuit was
not. First of all, there would have been no way to convey
convincingly to respondent that the chase was off, and
that he was free to go. Had respondent looked in his rear-
view mirror and seen the police cars deactivate their
(lashing lights and turn around, he would have had no
idea whether they were truly letting him get away, or
simply devising a new strategy for capture. Perhaps the
police knew a shortcut he didn't know, and would reap-
pear down the road to intercept him; or perhaps they were
setting up a roadhinck in his path  Of Brauwr, 489 11 § |
at 5. Given such uncertainty, respondent might have
heen just as likely to respond by continuing to drive reck-
lessly as by slowing down and wiping his brow.!

Second, we are loath to lay down a rule requinng the

possible babihity for all ensuing actions during the chase” 433 F. 3d, at
816 The only question in Brower was whether a police roadblock
constituted a setzure under the Fourth Amendment, In deciding that
question, the relauve culpability of the parties is, of course, irrelevant;
3 ge1zure occurs whenever the police are “responsibfle] for the termina-
von of [a person's] movement” 433 F. 3d, at B18, regardless of the
reasun for the termination. Culpability is relevant, however, tp the
reasongbleness of the seizure—to whether preventing possible harm to
the innocent justifies exposing to poasible harm the person threatenang
them.

" Contrary w JUSTICE STEVENS' assertions, we do nol “ussumfe] that
dangers caused by fight from a police pursuit wall continue after the
pursuit ends,” post, at 6, nor do we maks any "factual assumptions”
post, at 5, with respect to what would hava happened o the police had
gone home. We simply point out the uncertainties regarding what
would have happened, 1n response to respondent’s factual assumption
that the high-speed flight would have ended.
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police to allow fleeing suspects to get away whenever they
drive so rechlessly that they put other people's lives in
danger. It is obvious the perverse incentives such a rule
would create: Every fleeing motorist would know that
escape i8 within his grasp, if only he accelerates to 90
miles per hour, crosses the double-yellow line a few times,
and runs a few red lights. The Constitution assuredly
does not impose this invitation to impunity-earned-by-
recklessness, Instead, we lay down a more sensible rule: A
police officer’s attempt to terminate a dangerous high-
speed car chase that threatens the lives of innocent by-
standers does not violate the Fourth Amendment, even
when it places the fleeing motorist at risk of serious injury
or death

*® * *

The cur chase that respondent initiated in this case
poted a substantial and immediate risk of serious physical
injury to others; no reasonable jury could conclude other-
wise. Scott's attempt to terminate the chase by forcing
respondent off the road was reasonable, and Scott is enti-
tled to summary judgment. The Court of Appeals’ decision
to the eontrary is reversed.

1L s so nrdered.
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SUPREME COURT OF THE UNITED STATES
ROBERT R. TOLAN v. JEFFREY WAYNE COTTON

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 13-651. Decided May 5, 2014
PER CURIAM.

During the early morning hours of New Year's Fve,
2008, police sergeant Jeffrey Cotton fired three bullets at
Robert Tolan; one of those bullets hit its target and punc-
tured Tolan's right lung. At the time of the shooting,
Tolan was unarmed on his parents’ front porch about 15 to
20 feet away from Cotton. Tolan sued, alleging that Cot-
ton had exercised excessive force in violation of the Fourth
Amendment. The District Court granted summary judg-
ment to Cotton, and the Fifth Circuit affirmed, reasoning
that regardless of whether Cotton used excessive force, he
was entitled to qualified immunity because he did nat
violate any clearly established right. 713 F. 3d 299 (2013},
In articulating the factual context of the case, the Fifth
Circuit failed to adhere to the axiom that in ruling on a
motion fur summary judgment, “[tThe evidence of the
nonmovant is to be believed, and all justifiable inferences
are to be drawn in his favor.” Anderson v. Liberty Lobby,
Inc., 477 U. 8. 249, 255 (1986). Far that reason, we vacate
its decision and remand the case for further proceedings
consistent with this opinion,

1

A
The following facts, which we view in the light most
favorable to Tolan, are taken from the record evidence and
the opinions below. At around 2:00 on the morning of
December 31, 2008, John Edwards, a police officer, was on
patrol in Bellaire, Texas, when he noticed a black Nissan
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sport utility vehicle turning quickly onto a residential
street. The officer watched the vehicle park on the side of
the street in front of a house. Two men exited: Tolan and
his cousin, Anthony Caoper.

Edwards attempted to enter the license plate number of
the vehicle into a computer in his squad car. But he keved
an incorrect character; instead of entering plate number
G96BGK, he entered 695BGK. That incorrect number
matched a stolen vehicle of the same color and make. This
match caused the squad car's computer to send an auto-
matic message to ather police units, informing them that
Edwards had found a stolen vehicle.

Edwards exited his cruiser, drew his service pistol and
ordered Tolan and Cooper to the ground. He accused
Tolan and Cooper of having stolen the car. Cooper ro-
sponded, “That's not true.” Rocord 1295. And Telan ex-
plained, “That's my car.” Ibid. Tolan then complied with
the officer's demand to lie face-down on the home's front
porch.

As it turned out, Tolan and Cooper were at the home
wheve Tolan lived with his parents. Hearing the commo-
tion, Tolan's parents exited the front door in their paja-
mas. In an attempt to keep the misunderstanding from
escalating into something more, Tolan's father instructed
Caoper to lie down, and instructed Tolan and Cooper to
say nothing. Tolan and Cooper then remained facedown.

Edwards told Tolan's parents that he believed Tolan and
Cooper had stolen the vehicle. In response, Tolan's father
identified Tolan as his son, and Tolan's mother explained
that the vehicle belonged to the family and that no crime
had been committed. Tolan's father explained, with his
hands in the air, “[T]his is my nephew. This is my son.
We live hers. This is my house” Id., at 2059, Tolan's
mother similorly offered, “[S]ir this is a big mistake. This
car is not stolen. . . . That's our car.” [d., at 2075.

While Tolan and Cooper continued to lie on the ground
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in silence, Edwards radiced for assistance. Shortly theve-
after, Sergeant Jeffrey Cotton arrived on the scene and
drew his pistol. Edwards told Cotton that Cooper and
Tolan had exited a stolen vehicle. Tolan's mother rveiter-
ated that she and her husband owned both the car Tolan
had been driving and the home where these events were
unfolding. Cotton then ordered her to stand against the
family's garage door. In response ta Cotton's order, To-
lan's mother asked, “[A]re you kidding me? We've lived
her[e] 15 years. We've never had anything like this hap-
pen before." Id., at 2077; see also id., at 1485,

The parties disagree as to what happened next. Tolan's
mother and Cooper testified during Cotton’s criminal tral!
that Cotton grabbed her arm and slammed her against the
garage door with such force that she fell to the ground.
Id., at 2035, 2078-2080. Tolan similarly testified that
Cotton pushed his mother against the garage door. Id., at
2479. In addition, Tolan offercd testimony from his mother
and photographic evidence to demonstrate Lhat Cottyn
used enough force to leave bruises on her arms and hack
that lasted for days. Id., at 2078-2079, 2089-2091. By
contrast, Cotton testified in his deposition that when he
was escorting the mother to the garage, she flipped her
arm up and told him to get his hands off her. Id., at 1043
He also testified that he did not know whether he left
bruises but believed that he had not. Id., at 1044.

The parties also dispute the manner in which Tolan
responded. Tolan testified in his deposition and during
the criminal trial that upen seeing his mother being
pushed, id., at 1249, he rose to his knees, id., at 1928.
Edwards and Cotton testified that Tolan rose to his feet.

!The events described here led to Cotton's eriminal indictment (o
Harns County. Tesas, for aggravated assault by a publie servant. 713
f. 3d 299, 303 (CA5 2013). He was acquitted. fbid. The testimony of
Tolan’s mother during Cotton's trial is a part of the record in this eivil
action. Record 2066-2087.
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Id., at 1051-1052, 1121.

Both parties agree that Tolan then exclaimed, from
roughly 15 to 20 feet away, 713 F. 3d, at 303, “[G]et your
fucking bands off my mom.” Record 1928. The parties
also agree that Cotton then drew his pistol and fired three
shots at Tolan. Tolan and his mother testified that these
shots came with no verbal warning. Id., at 2019, 2080.
One of the bullets entered Tolan's chest, collapsing his
right lung and piercing his liver. While Tolan survived, he
suffered a life-altering injury that disrupted his budding
professional baseball career and causes him to experience
pain on a daily basis.

B

In May 2009, Cooper, Tolan, and Tolan's parents filed
this suit in the Southern District of Texas, alleging claims
under Rev. Stat. §1979, 42 U. S, C. §1983. Tolan claimed,
among other things, that Cotton had used excessive force
against him in violation of the Fourth Amendment.? After
discovery, Cotton moved for summary judgment, avguing
that the doctrine of qualified immunity barred the swit.
That doctrine immunizes government officials from dam-
ages suits unless their conduct has violated a clearly
established right.

The District Court granted summary judgment to Cot-
ton. 854 F. Supp. 2d 444 (SD Tex. 2012). It reasoncd that
Cotton's use of force was not unreasonable and therefore
did not violate the Fourth Amendment. Id., at 477-478.
The Fifth Circuit affirmed, but on a different basis. 713
F.3d 299. It declined to decide whether Cotton’s actions

*The complaint also alleged that the officers' acrions violated the
Equal Protection Clause to the extent they were motivated by Tolan's
and Cooper's race, 854 F, Supp. 2d 444, 466 (SD Tes. 2012). Tn add:-
tion, the complaint alleged that Cotton used excessive force against
Tolan's mother. Id., at 468. Those cluims, which were dismissed. id., at
4685, 470, are not before tins Court.

.
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vielated the Fourth Amendment. Instead, it held that
even if Cotton's conduct did violate the Fourth Amend-
ment, Cotton was entitled to qualified immunity because
he did not violate a clearly established right, Id., at 306.

In reaching this conclusion, the Fifth Circuit began by
noting that at the time Cotton shot Tolan, “it was ...
clearly established that an officer had the right to use
deadly force if that officer harbored an objective and rea-
sonable belief that a suspect presented an ‘immediate
threat to (his] safety.'” Id., at 306 (quoting Deuille v,
Marcantel, 567 F. 3d 156, 167 (CAS 2009)). The Court
of Appeals veasoned that Tolan failed to overcome the
qualified-immunity bar because “an objectively-reasonable
officer in Sergeant Cotton's position could have ... be-
lieved” that Tolan “presented an ‘immediate threat to the
safety of the officers.’" 713 F. 3d, at 307.2 In support of
this conclusion, the court relied on the following facts: the
front porch had been “dimly-lit"; Tolan's mother had “ye-
fusfed] orders to remain quiet and calm”; and Tolau's
words had amounted to a “verba[l] threa[t].” Ibid. Most
critically, the court also relied on the purported fact that
Tolan was “moving to intervene in" Cotton's handling of
his mother, id., at 305, and that Cotton therefore could
reasonably have feared for his life, id., at 307. Accord-
ingly, the court held, Cotton did not viclate clearly estab-
lished law in shooting Tolan.

The Fifth Circuit denied rehearing en banc. 538 Fed.
Appx. 374 (2013). Three judges voted to grant rehearing.
Judge Dennis filed a dissent, contending that the panel
opinion “fail{ed] to address evidence that, when viewed in

Tolan argues that the Fifth Cirewt incorrectly analvzed the reuson-
ableness of Sergeant Cotton's beliefs under the second prong of che
qualified-immunity analysis rather than the first. See Pet. for Cert. 12,
20. Because we rule in Tolan’s favar on the narrow ground that the
Fifth Cirewit erred i 1ts application of the summary judgment stand.
ard, we axpress no view as to Tolan’s additional argument.
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the light most favorable to the plaintiff, creates genuine
issues of material fact as to whether an objective officer in
Cotton's position could have reasonably and objectively
believed that [Tolan] posed an immediate, significant
threat of substantial injury to him.” Id., at 377.

it
A

In resolving questions of qualified immunity at sum-
mary judgment, courts engage in a two-pronged inquiry.
The first asks whether the facts, “(t]Jaken in the light most
favorable to the party asserting the injury, ... show the
officer's conduct violated a [federal] right[]" Soucier v.
Katz, 533 U. S. 194, 201 (2001). When a plaintiff alleges
excessive force during an investigation or arvest, the
federal right at issue is the Fourth Amendment right
against unreasonable seigures. Graham v. Connor, 490
U. S. 386, 394 (1989). The inquiry into whether this right
was violated requires a balancing of “‘the natuve and
quality of the intrusion on the individual's Fourth
Amendment interests against the importance of the gov-
ernmental interests alleged to justify the intrusion.”
Tennessee v. Garner, 471 U.S. 1, 8 (1985); see Graham,
supra, at 396.

The second prong of the qualified-immunity analveis
asks whether the right in question was “clearly estah-
lished™ at the time of the violation. Hope v. Pelzer, 536
U. 8. 730, 739 (2002). Governmental actors are “shielded
from liability for civil damages if their actions did not
violate 'clearly established statutory or constitutional
rights of which a reasonable person would have known.'™
Ibid. “[Tlhe salient question ... is whether the state of
the law” at the time of an incident provided “fair warning”
to the defendants “that their alleged {conduct] was uncon-
stitutional.” Id., at 741.

Courts have discretion to decide the order in which to

okt
i
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engage these two prongs. Pearson v. Callohan, 555 U. S.
223, 236 (2009). But under either prong, courts may not
resolve genuine disputes of fact in favor of the party seek-
ing summary judgment. See Brosseau v. Haugen, 513
U. S. 191, 195, n. 2 (2004) (per curiam); Saucier, supra, at
201; Hope, supra, at 733, n. 1. This is not a rule specific to
qualified immunity; it is simply an application of the more
general rule that a “judge’s function” at summary judg-
ment is not “to weigh the evidence and determine the
truth of the matter but to determine whether there is a
genuine issue for trial” Anderson, 477 U. S., at 219.
Summary judgment is appropriate only if “the movant
shows that there is no genuine issue as to any material
fact and the movant is entitled to judgment as a matter of
law." Fed. Rule Civ. Prac. 56(a). {n making that determi-
nation, a court must view the evidence “in the light mast
favorable to the opposing party.” Adickes v. S. H. Kress &
Co., 398 U. S. 114, 157 (1970); see also Anderson, supra. at
955.

Our qualified-immunity cases illustrate the importance
of drawing inferences in favor of the ponmovant, even
when, as here, a court decides only the clearly-established
prong of the standard. In cases nlleging unreasonable
searches or seizures, we have instructed that courts
should define the “clearly established” right at i{ssue on
the basis of the “specific context of the case.” Saucier,
supra, at 201; see also Anderson v. Creighton, 483 U. S.
635, 640-641 (1987). Accordingly, courts must take care
not to define a case’s “context” in a manner that imports
genuinely disputed factual propositions. See Brosseau.
supra, at 195, 198 (inquiring as ta whether conduct violated
clearly established law “‘in light of the specific context
of the case™ and construing "facts ... in a light most
favorable to" the nonmovant).
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B

In holding that Cotton's actions did not violate clearly
established law, the Fifth Circuit failed to view the evi-
dence at summary judgment in the Light most favorable to
Tolan with respect to the central facts of this case. By
failing to eredit evidence that contradicted some of its key
factual conclusions, the court improperly “weighled] the
evidence” and resolved disputed issues in favor of the
moving party, Anderson, 477 U. 8., at 249.

First, the court relied on its view that at the time of the
shooting, the Tolans’ front porch was “dimly-lit.” 713
F. 3d, at 307. The court appears to have drawn this as-
sessment from Cotton's statements in a deposition that
when he fired at Tolan, the porch was “'fairly dark,”” and
it by a gas lamp that was “‘decorative.” Id., at 302. In
his own depasition, however, Tolan's father was asked
whether the gas lamp was in fact "more decarative than
illuminating,” Record 1552, He said that it was not. Ibid.
Moreover, Tolan stated in his deposition that two flood-
lights shone on the driveway during the incident, id.,
at 2496, and Cotton acknowledged that there were two
motion-activated lights in front of the house. Id., at 1031.
And Tolan confirmed that at the time of the shooting, he
was “not in darkness." Id., at 2498-2499.

Second, the Fifth Circuil stated that Tolan’s mother
“refus(ed] orders to remain quiet and calm,” thereby “com-
pound[ing]" Cotton's belief that Tolan “presented an im-
mediate threat to the safety of the officers.” 713 F. 3d, at
307 (internal quotation marks omitted). But here, too, the
court did not credit directly contradictory evidence. Al-
though the parties agree that Tolan’s mother repeatedly
informed officers that Tolan was her son, that she lived in
the home in front of which he had parked, and that the
vehicle he had been driving belonged to her and her hus-
band, there is a dispute as to how calmly she provided this
information. Cotton stated during his deposition that

prren
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Tolan's mother was “very agitated” when she spoke to the
officers. Record 1032-1033. By contrast, Tolan's mother
testified at Cotton’s criminal trial that she was neither
“aggravated” nor “agitated.” Id., at 2075, 2077.

Third, the Court concluded that Tolan was “shouting,”
713 F.3d, at 306, 308, and “verbally threatening” the
officer, id., at 307, in the moments before the shooting,
The court noted, and the parties agree, that while Cotton
was grabbing the arm of his mother, Tolan teld Cotton,
“[Glet your fucking hands off my mom.” Record 1928. But
Tolan testified that he “was not screaming.” Id., at 2544,
And a jury could reasonably infer that his words, in con-
text, did not amount to a statement of intent to inflict
harm. Cf. United States v. White, 258 F. 3d 374, 383 (CA5
2001) ("A threat imports ‘(a] communicated intent to
inflict physical or other harm'™ (quoting Black's Law
Dictionary 1480 (6th ed. 1990))); Marris v. Noe, 672 F. 3d
1185, 1196 (CA10 2012) (inferring that the words “Why
was you talking to Mama that way” did not constitute an
“overt threa[t]”). Tolan's mother testified in Cotton's
criminal trial that he slammed her against a garage door
with enough force to cause bruising that lusted for days.
Record 2078-2079. A jury could well have concluded that
a reasonable officer would have heard Tolan’s words not as
a threat, but as a son’s plea not to continue uny assnult of
his mother.

Fourth, the Fifth Circuit inferved that at the time of the
shooting, Tolan was “moving to intervene in Sergeant
Cotton’s” interaction with his mother. 713 F.3d, at
305; see also id., at 308 (characterizing Tolan's behavior
as “abruptly attempting to approach Sergeant Cotton,”
thereby “inflam([ing] an already tense situation”). The
court appears to have credited Edwards' account that at
the time of the shooting, Tolan was on both feet “liln a
crouch” or a “charging position” looking as if he was going
to move forward. Record 1121-1122. Tolan testified at
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trial, however, that he was on his knees when Cotton shot
him, id., at 1928, a fact corroborated by his mother, id., at
2081. Tolan also testified in his deposition that he "wasn't
going anywhere,” id., at 2502, and emphasized that he did
not "jump up,” id., at 2544.

Considered together, these facts lead to the inescapable
conclusion that the court below credited the evidence of
the party seeking summary judgment and failed properly
to acknowledge key evidence offered by the party opposing
that motion. And while “this Court is not equipped to
correct every perceived error coming from the lower federal
courts,” Boag v. MacDougall 454 U.S. 364, 366 {1982)
(O'Connor, J., concurring), we intervene here because the
opinion below reflects a clear misapprehension of sum-
mary judgment standards in light of our precedents. Cf.
Brosseau, 513 U.S., at 197-198 (summanly reversing
decision in a Fourth Amendment excessive force case “to
correct a clear misapprehension of the qualified immunity
standard”); sec also Florida Dept. of Health and Rehabili-
tative Servs. v. Florida Nursing Home Assn., 150 U.S.
117, 150 (1981} (per curiam) (summarily reversing an
opinion that could not “be reconciled with the principles
set out” in this Court's sovereign immunity jurisprudence).

The witnesses on both sides come to this case with their
own perceptions, recollections, and even potential biases.
It is in part for that reasen that genuine disputes aure
generally resolved by juries in our adversarial system. By
weighing the evidence and reaching factual inferences
contrary to Tolan's competent evidence, the court below
neglected to adhere to the fundamental principle that at
the summary judgment stage, reasonable inferences
should be drawn in favor of the nonmoving party.

Applying that principle here, the court should have
acknowledged and credited Tolan's evidence with regard
to the lighting, his mother's demeanor, whether he shouted
words that were an overt threat, and his positioning

&y
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during the shooting. This is not to say, of course, that
these are the only facts that the Fifth Circuit should con-
sider, or that no other facts might contribute to the rea-
sonableness of the officer's actions as a matter of law. Nor
do we express a view as to whether Cotton's actions vio-
lated clearly established law. We instead vacate the Fifth
Circuit's judgment so that the court can determine whether,
when Tolan’s evidence is properly credited and factual
inferences are reasonably drawn in his favor, Cotton's
actions violated clearly established law.

* * ¥

The petition for certiorari and the NAACP Legal De-
fense and Educational Fund’s motion to file an amicus
curige brief are granted. The judgment of the United
States Court of Appeals for the Fifth Circuit is vacated,
and the case is remanded for further proceedings con-
sistent with this opinion.

It is s0 ordered.
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Summary Judgment Problem

Paul is a salesman. He claims that he reached a deal with New York Yachts, a New York
company, to be its Texas representative and that it would pay him a 5% commission on
all boats he sold in Texas. He brought suit in federal court against New York Yachts
claiming that it owed him $100,000 in unpaid commissions. In support of his claim, Paul

has produced a letter in which New York Yachts offered to pay him the 5% commission
rate.

New York Yachts moves for summary judgment, attaching an affidavit from its sales

manager that Paul never responded to the letter offer and that New York Yachts never
knew or approved of Paul selling its vachts,

Assume that the applicable contract law requires proof of an offer and acceptance in
vrder for there to be a binding contract. Also further that to hold New York Yachts

liable under a quasi-contract theory there must be proof that it had knowledge that Paul
was working on its behalf but failed fo put a stop to it

Flas New York Yachts satisfied its burden of production for making a summary

judgment motion under Celates? If 50, what is Paul’s burden in response to New York
Yachts's motion?
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