AKAMAI TECHNOLOGIES, INC. V. LIMELIGHT NETWORKS, INC.
692 F.3d 1301 (Fed. Cir. 2012) (en banc)
Before RADER, Chief Judge, NEWMAN, LOURIE, BRYSON, LINN, DYK, PROST,
MOORE, O’MALLEY, REYNA, and WALLACH, Circuit Judges.
Opinion of the court filed PER CURIAM. Dissenting opinion filed by Circuit Judge NEWMAN.
Dissenting opinion filed by Circuit Judge LINN, in which Circuit Judges DYK, PROST, and
O’MALLEY join.
PER CURIAM.
When a single actor commits all the elements of infringement, that actor is liable for direct
infringement under 35 U.S.C. § 271(a). When a single actor induces another actor to commit all
the elements of infringement, the first actor is liable for induced infringement under 35 U.S.C.
§ 271(b). But when the acts necessary to give rise to liability for direct infringement are shared
between two or more actors, doctrinal problems arise. In the two cases before us, we address the
question whether a defendant may be held liable for induced infringement if the defendant has
performed some of the steps of a claimed method and has induced other parties to commit the
remaining steps (as in the Akamai case), or if the defendant has induced other parties to
collectively perform all the steps of the claimed method, but no single party has performed all of
the steps itself (as in the McKesson case).
The problem of divided infringement in induced infringement cases typically arises only with
respect to method patents. When claims are directed to a product or apparatus, direct
infringement is always present, because the entity that installs the final part and thereby
completes the claimed invention is a direct infringer. But in the case of method patents, parties
that jointly practice a patented invention can often arrange to share performance of the claimed
steps between them. In fact, sometimes that is the natural way that a particular method will be
practiced, as the cases before us today illustrate. Recent precedents of this court have interpreted
section 271(b) to mean that unless the accused infringer directs or controls the actions of the
party or parties that are performing the claimed steps, the patentee has no remedy, even though
the patentee’s rights are plainly being violated by the actors’ joint conduct. We now conclude
that this interpretation of section 271(b) is wrong as a matter of statutory construction, precedent,
and sound patent policy.
Much of the briefing in these cases has been directed to the question whether direct
infringement can be found when no single entity performs all of the claimed steps of the patent.
It is not necessary for us to resolve that issue today because we find that these cases and cases
like them can be resolved through an application of the doctrine of induced infringement. In
doing so, we reconsider and overrule the 2007 decision of this court in which we held that in
order for a party to be liable for induced infringement, some other single entity must be liable for
direct infringement. BMC Resources, Inc. v. Paymentech, L.P., 498 F.3d 1373 (Fed.Cir.2007).
To be clear, we hold that all the steps of a claimed method must be performed in order to find
induced infringement, but that it is not necessary to prove that all the steps were committed by a
single entity.

1

Akamai Technologies, Inc. v. Limelight Networks, Inc., 692 F.3d 1301 (Fed. Cir. 2012) [_grv edit_].docx

I
The essential facts of the cases before us are as follows:
Akamai Technologies, Inc., owns a patent that covers a method for efficient delivery of web
content. The claimed method consists of placing some of a content provider’s content elements
on a set of replicated servers and modifying the content provider’s web page to instruct web
browsers to retrieve that content from those servers. Akamai filed a complaint against Limelight
Networks, Inc., alleging infringement of the patent. In its complaint, Akamai alleged both direct
and induced infringement. Limelight maintains a network of servers and, as in the patented
method, it allows for efficient content delivery by placing some content elements on its servers.
Limelight, however, does not modify the content providers’ web pages itself. Instead, Limelight
instructs its customers on the steps needed to do that modification.
McKesson Information Solutions LLC owns a patent covering a method of electronic
communication between healthcare providers and their patients. McKesson filed a complaint
against Epic Systems Corp. alleging that Epic induced infringement of the patent. Epic is a
software company that licenses its software to healthcare organizations. The licensed software
includes an application called “MyChart,” which permits healthcare providers to communicate
electronically with patients. McKesson alleged that Epic induced Epic’s customers to infringe
McKesson’s pa-tent. Epic does not perform any steps of the patent. Instead, those steps are
divided between pa-tients, who initiate communications, and healthcare providers, who perform
the remainder of the steps.
In the respective district court cases, Limelight and Epic were held not to infringe the patents
asserted against them. In Akamai, because Limelight’s customers (and not Limelight itself)
performed one of the steps of the claimed method, the district court granted Limelight’s motion
for judgment as a matter of law based on this court’s opinions in BMC and Muniauction, Inc. v.
Thomson Corp., 532 F.3d 1318 (Fed.Cir.2008). In McKesson, the district court relied on the
same cases to grant summary judgment of noninfringement on the ground that the patients (and
not Epic’s direct customers) performed the step of initiating the communication.
II
A
This court has held that for a party to be liable for direct patent infringement under 35 U.S.C.
§ 271(a), that party must commit all the acts necessary to infringe the patent, either personally or
vicariously. See Cross Med. Prods., Inc. v. Medtronic Sofamor Danek, Inc., 424 F.3d 1293, 1311
(Fed.Cir.2005); Fromson v. Advance Offset Plate, Inc., 720 F.2d 1565, 1568 (Fed.Cir.1983). In
the context of a method claim, that means the accused infringer must perform all the steps of the
claimed method, either personally or through another acting under his direction or control. Direct
infringement has not been extended to cases in which multiple independent parties perform the
steps of the method claim. Because direct infringement is a strict liability tort, it has been thought
that extending liability in that manner would ensnare actors who did not themselves commit all
the acts necessary to constitute infringement and who had no way of knowing that others were
acting in a way that rendered their collective conduct infringing. See In re Seagate Tech., LLC,
497 F.3d 1360, 1368 (Fed.Cir.2007) (en banc) (“Because patent infringement is a strict liability
offense, the nature of the offense is only relevant in determining whether enhanced damages are
warranted.”). For that reason, this court has rejected claims of liability for direct infringement of
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method claims in cases in which several parties have collectively committed the acts necessary to
constitute direct infringement, but no single party has committed all of the required acts. See
BMC, 498 F.3d at 1381 (“Direct infringement is a strict-liability offense, but it is limited to those
who practice each and every element of the claimed invention.”); see also Muniauction, 532 F.3d
at 1329 (same).
To be sure, the court has recognized that direct infringement applies when the acts of
infringement are committed by an agent of the accused infringer or a party acting pursuant to the
accused infringer’s direction or control. See BMC, 498 F.3d at 1380. Absent an agency
relationship between the actors or some equivalent, however, a party that does not commit all the
acts necessary to constitute infringement has not been held liable for direct infringement even if
the parties have arranged to “divide” their acts of infringing conduct for the specific purpose of
avoiding infringement liability. See Cross Med. Prods., 424 F.3d at 1311 (no liability for direct
infringement if the party that is directly infringing is not acting as an agent of, or at the direction
of, the accused infringer).
Because the reasoning of our decision today is not predicated on the doctrine of direct
infringement, we have no occasion at this time to revisit any of those principles regarding the
law of divided infringement as it applies to liability for direct infringement under 35 U.S.C.
§ 271(a).
B
The induced infringement provision of the Patent Act, 35 U.S.C. § 271(b), provides that
“[w]hoever actively induces infringement of a patent shall be liable as an infringer.” Because
section 271(b) extends liability to a party who advises, encourages, or otherwise induces others
to engage in infringing conduct, it is well suited to address the problem presented by the cases
before us, i.e., whether liability should extend to a party who induces the commission of
infringing conduct when no single “induced” entity commits all of the infringing acts or steps but
where the infringing conduct is split among more than one other entity.
Induced infringement is in some ways narrower than direct infringement and in some ways
broader. Unlike direct infringement, induced infringement is not a strict liability tort; it requires
that the accused inducer act with knowledge that the induced acts constitute patent infringement.
See Global–Tech Appliances, Inc. v. SEB S.A., ––– U.S. ––––, 131 S.Ct. 2060, 2068, 179
L.Ed.2d 1167 (2011). In fact, this court has described the required intent as follows:
“[I]nducement requires that the alleged infringer knowingly induced infringement and possessed
specific intent to encourage another’s infringement.” DSU Med. Corp. v. JMS Co., 471 F.3d
1293, 1306 (Fed.Cir.2006) (en banc) (internal quotation marks omitted).1 On the other hand,
inducement does not require that the induced party be an agent of the inducer or be acting under
the inducer’s direction or control to such an extent that the act of the induced party can be
attributed to the inducer as a direct infringer. It is enough that the inducer “cause[s], urge[s],
encourage[s], or aid[s]” the infringing conduct and that the induced conduct is carried out. Arris
Grp., Inc. v. British Telecomms. PLC, 639 F.3d 1368, 1379 n. 13 (Fed.Cir.2011); see also Tegal

1

Because liability for inducement, unlike liability for direct infringement, requires specific intent to cause
infringement, using inducement to reach joint infringement does not present the risk of extending liability to persons
who may be unaware of the existence of a patent or even unaware that others are practicing some of the steps
claimed in the patent.
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Corp. v. Tokyo Electron Co., 248 F.3d 1376, 1379 (Fed.Cir.2001); Nat’l Presto Indus., Inc. v.
West Bend Co., 76 F.3d 1185, 1196 (Fed.Cir.1996) (analogizing inducement to aiding and
abetting violations of criminal laws).
An important limitation on the scope of induced infringement is that inducement gives rise to
liability only if the inducement leads to actual infringement. That principle, that there can be no
indirect infringement without direct infringement, is well settled. Deepsouth Packing Co. v.
Laitram Corp., 406 U.S. 518, 526, 92 S.Ct. 1700, 32 L.Ed.2d 273 (1972); Aro Mfg. Co. v.
Convertible Top Replacement Co., 365 U.S. 336, 341, 81 S.Ct. 599, 5 L.Ed.2d 592 (1961);
Henry v. A.B. Dick Co., 224 U.S. 1, 12, 32 S.Ct. 364, 56 L.Ed. 645 (1912). The reason for that
rule is simple: There is no such thing as attempted patent infringement, so if there is no
infringement, there can be no indirect liability for infringement.
That much is uncontroversial. In BMC, however, this court extended that principle in an
important respect that warrants reconsideration. In that case, the court ruled that in order to
support a finding of induced infringement, not only must the inducement give rise to direct
infringement, but in addition the direct infringement must be committed by a single actor. The
court reached that conclusion based on the propositions that (1) liability for induced infringement
requires proof of direct infringement and (2) liability for direct infringement requires that a
single party commit all the acts necessary to constitute infringement. While those two
propositions were well supported in this court’s law, the conclusion that the court drew from
them was not.
Requiring proof that there has been direct infringement as a predicate for induced
infringement is not the same as requiring proof that a single party would be liable as a direct
infringer. If a party has knowingly induced others to commit the acts necessary to infringe the
plaintiff’s patent and those others commit those acts, there is no reason to immunize the inducer
from liability for indirect infringement simply because the parties have structured their conduct
so that no single defendant has committed all the acts necessary to give rise to liability for direct
infringement.
A party who knowingly induces others to engage in acts that collectively practice the steps of
the patented method—and those others perform those acts—has had precisely the same impact
on the patentee as a party who induces the same infringement by a single direct infringer; there is
no reason, either in the text of the statute or in the policy underlying it, to treat the two inducers
dif-ferently. In particular, there is no reason to hold that the second inducer is liable for
infringement but the first is not.
Likewise, a party who performs some of the steps itself and induces another to perform the
remaining steps that constitute infringement has precisely the same impact on the patentee as a
party who induces a single person to carry out all of the steps. It would be a bizarre result to hold
someone liable for inducing another to perform all of the steps of a method claim but to hold
harmless one who goes further by actually performing some of the steps himself. The party who
actually participates in performing the infringing method is, if anything, more culpable than one
who does not perform any steps.
The text of the induced infringement statute is entirely consistent with this analysis. While
the direct infringement statute, section 271(a), states that a person who performs the acts
specified in the statute “infringes the patent,” section 271(b) is structured differently. It provides
that whoever “actively induces infringement of a patent shall be liable as an infringer.” Nothing
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in the text in-dicates that the term “infringement” in section 271(b) is limited to “infringement”
by a single entity. Rather, “infringement” in this context appears to refer most naturally to the
acts necessary to infringe a patent, not to whether those acts are performed by one entity or
several.
C
The legislative history of the 1952 Patent Act provides strong support for interpreting
induced infringement not to require that a single entity—as opposed to multiple entities—
commit all the acts necessary to constitute infringement. Prior to the 1952 Act, inducement and
contributory infringement were both referred to under the rubric of contributory infringement.
Giles S. Rich, Infringement Under Section 271, 21 Geo. Wash. L.Rev. 521, 537 (1953). The
1952 Act broke the two concepts out into separate subsections of section 271, covering induced
infringement (in subsection (b)) and contributory infringement (in subsection (c)). Subsection
(b), the new in-ducement provision, was broad in scope. The House Report on the 1952 Act
explained that the new subsection (b) “recites in broad terms that one who aids and abets an
infringement is likewise an infringer.” H.R.Rep. No. 82–1923, at 9. See also P.J. Federico,
Commentary on the New Patent Act reprinted in 75 J. Pat. & Trademark Off. Soc’y 161, 214
(1993) (section 271(b) “is a broad statement and enactment of the principle that one who actively
induces infringement of a patent is likewise liable for infringement”).2 On the other hand,
subsection (c) represented a compromise between differing views as to the proper scope of the
doctrine of contributory in-fringement. The portions of the legislative history addressing
subsection (c) show that it was re-sponding to the Supreme Court’s decisions in several thenrecent cases that had applied the doc-trine of patent misuse in a way that substantially restricted
the scope of contributory infringe-ment.3 The compromise that Congress adopted with respect to
subsection (c) restored the doctrine of contributory infringement and confined the scope of the
Supreme Court’s patent misuse cases, but it did not go as far as some in the patent bar would
have liked. See Hearing on H.R. 3866 Before Subcomm. No. 4 of the H. Comm. on the
Judiciary, 81st Cong. 20 (1949) (“1949 Hearing”) (statement of G. Rich) (“So we have made
what we consider to be a fair compromise, and we have pushed back these misuse situations to
cover only those cases where we think the patentee is en-titled to honest protection and justice.”).
Although less was said about induced infringement than about contributory infringement in
the legislative history, what was said was significant. Giles Rich, one of the principal drafters of
the statute, and a frequent witness at hearings on the legislation, made clear in the course of his
statement during an early House hearing on contributory infringement that the revised provisions
on infringement were intended to reach cases of divided infringement, even when no single
entity would be liable for direct infringement. In the course of his statement commenting on the

2

Federico’s commentary, first published in 1954, has been cited by this court as con-stituting “an invaluable
insight into the intentions of the drafters of the Act.” Symbol Techs., Inc. v. Lemelson Med., 277 F.3d 1361, 1366
(Fed.Cir.2002).
3
The cases to which the legislation was principally directed were Mercoid Corp. v. Mid–Continent
Investment Co., 320 U.S. 661, 64 S.Ct. 268, 88 L.Ed. 376 (1944), and Mercoid Corp. v. Minneapolis–Honeywell
Regulator Co., 320 U.S. 680, 64 S.Ct. 278, 88 L.Ed. 396 (1944), which extended the patent misuse doctrine of
Carbice Corp. of America v. American Patents Development Corp., 283 U.S. 27, 51 S.Ct. 334, 75 L.Ed. 819 (1931),
and Leitch Manufacturing Co. v. Barber Co., 302 U.S. 458, 58 S.Ct. 288, 82 L.Ed. 371 (1938). See Contributory
Infringement of Patents: Hearings Before the Subcomm. on Pa-tents, Trademarks, and Copyrights of the H. Comm.
on the Judiciary, 80th Cong. 4 (1948) (statement of G. Rich on behalf of the New York Patent Law Association).
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proposed version of what was to become section 271(b) of the 1952 Act, Judge (then Mr.) Rich
addressed the problem of “combination patents” and stated the following:
Improvements in such arts as radio communication, television, etc., sometimes
involve the new combinations of elements which in use are normally owned by
different persons. Thus, a new method of radio communication may involve a
change in the transmitter and a corresponding change in the receiver. To describe
such an invention in patent claims, it is necessary either to specify a new method
which involves both transmitting and receiving, or a new combination of an
element in the receiver and an element in the transmitter. There are patents with
such claims covering television inventions of importance.
The recent decisions of the Supreme Court [the cases targeted by the statutory
changes] appear to make it impossible to enforce such patents in the usual case
where a radio transmitter and a radio receiver are owned and operated by different
persons, for, while there is obvious in-fringement of the patent, there is no direct
infringer of the patent but only two contributory in-fringers.
Contributory Infringement of Patents: Hearings Before the Subcomm. on Patents,
Trademarks, and Copyrights of the H. Comm. on the Judiciary, 80th Cong. 5 (1948) (“1948
Hearing”) (statement of G. Rich on behalf of the New York Patent Law Association) (emphasis
added).
Judge Rich’s statement makes clear that he saw no anomaly in finding liability for indirect
infringement when there was “obvious infringement of the patent” even though there was “no
direct infringer of the patent.” In the hypothetical case that he described, involving a claim to a
method in which changes would be made in both a transmitter and a receiver, he expressly stated
that the “obvious infringement” should be remediable, even though “there is no direct infringer”
of the patent, a description that perfectly fits the two cases before us.
As if to lay to rest any doubts as to his views of the proper scope of indirect infringement
under the new statute, Judge Rich added, in response to questioning, that “contributory
infringement [apparently referring to both contributory infringement and induced infringement]
is a specific application to patent law of the law of joint tort feasor where two people somehow
together create an infringement which neither one of them individually or independently
commits.” Id. at 12; see also 1949 Hearing 3 (remarks of G. Rich) (“When two people combine
and infringe a patent in some way or other, they are joint tort feasors, and it so happens that
patents are often infringed by people acting in concert, either specifically or by implication,
where neither one of them is a direct infringer.”). Again, Judge Rich’s comments clearly indicate
that he viewed indirect infringement as an available remedy even in the absence of any single
direct infringer.
The principles of contributory and induced infringement set forth in the earlier bills were
carried forward into the 1952 Act and continued to serve the purpose of restoring the principles
of contributory infringement that had been cast into doubt by the then-recent patent misuse
decisions. See H.R.Rep. No. 82–1923, at 9 (1952); Patent Law Codification and Revision,
Hearings Before Subcomm. No. 3 of the H. Comm. on the Judiciary, 82d Cong. 151–52 (1951);
Rich, Infringement Under Section 271, supra, at 535–36, 541 (substance of 271 was carried
forward from previous bills).
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D
A principal’s liability for acts committed not only through an agent but also by an innocent
intermediary who was induced by the principal is not an idiosyncrasy of patent law, but is found
in other areas of the law as well. . . .
...
E
Judge Linn’s dissent argues that the approach we adopt today has the effect of “defin[ing]
direct infringement differently for the purposes of establishing liability under § 271(a) and (b).”
That is not so, and the structure of section 271 explains why. Section 271(a) does not define the
term “infringement.” Instead, it simply sets forth a type of conduct that qualifies as infringing,
i.e., it provides that anyone who makes, uses, or sells, etc., any patented invention “infringes the
patent.” Section 271(b) sets forth another type of conduct that qualifies as infringing, i.e., it
provides that anyone who induces infringement “shall be liable as an infringer.” But nothing in
the text of either subsection suggests that the act of “infringement” required for inducement
under section 271(b) must qualify as an act that would make a person liable as an infringer under
section 271(a).
An examination of other subsections of section 271 confirms that the statute uses the term
“infringement” in a way that is not limited to the circumstances that give rise to liability under
section 271(a). For example, section 271(e)(2) makes it an “act of infringement” to submit an
application to the FDA for a drug, or the use of a drug, claimed in a patent; that use of the term
“infringement” is not in any way tied to the use of the term “infringes” in section 271(a).
Similarly, section 271(f) provides that a party shall be “liable as an infringer” if it supplies in the
United States a substantial portion of the components of a patented invention in such manner as
to induce the combination of those components outside the United States. Again, the statutory
term “infringer” does not advert to the requirements of section 271(a); indeed, it is not even
necessary that the components are ever actually assembled abroad after export. See Waymark
Corp. v. Porta Sys. Corp., 245 F.3d 1364, 1367–68 (Fed.Cir.2001). Finally, section 271(g)
provides that a person who imports into the United States a product made by a process patented
in the United States “shall be liable as an infringer.” That provision likewise does not require that
the process used to make the imported product be “infringing” in a way that would satisfy
section 271(a), such as being per-formed by a single entity.
...
In summing up its objections to this court’s ruling, Judge Linn’s dissent argues that the court
today is making a “sweeping change to the nation’s patent policy” that goes beyond the proper
scope of the court’s authority and that a step such as the one taken by the en banc court today
should be left to Congress. Of course, the question whether the majority’s position constitutes a
change in the law, or whether the dissent’s position would constitute a change, depends on what
one thinks the prior rule was. Based on the legislative history, general tort principles, and prior
case law, including this court’s decision in Fromson, we believe that BMC and the cases that
have followed it changed the pre-existing regime with respect to induced infringement of method
claims, although admittedly at that time there were relatively few cases in which that issue had
arisen. In either event, the court’s task is to attempt to determine what Congress had in mind
when it enacted the induced infringement statute in 1952. At the end of the day, we are
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persuaded that Congress did not intend to create a regime in which parties could knowingly
sidestep infringement liability simply by arranging to divide the steps of a method claim between
them. And we have found no evidence to suggest that Congress intended to create different rules
for method claims than for other types of claims. While we believe that our interpretation of
section 271(b) represents sound policy, that does not mean that we have adopted that position as
a matter of policy prefer-ence. In the process of statutory interpretation, it is relevant to ask what
policy Congress was at-tempting to promote and to test each party’s proposed interpretation by
asking whether it comports with that policy. In these cases, we conclude that it is unlikely that
Congress intended to endorse the “single entity rule,” at least for the purpose of induced
infringement, advocated by Epic and Limelight, which would permit ready evasion of valid
method claims with no apparent counter-vailing benefits.
III
In the McKesson case, Epic can be held liable for inducing infringement if it can be shown
that (1) it knew of McKesson’s patent, (2) it induced the performance of the steps of the method
claimed in the patent, and (3) those steps were performed. McKesson preserved its claim of
induced infringement, even though this court’s decisions in BMC and Muniauction made the
inducement claim difficult to maintain. McKesson is entitled to litigate that issue on remand to
the district court.
In the Akamai case, although the jury found that the content providers acted under
Limelight’s direction and control, the trial court correctly held that Limelight did not direct and
control the actions of the content providers as those terms have been used in this court’s direct
infringement cases. Notwithstanding that ruling, under the principles of inducement laid out
above, Limelight would be liable for inducing infringement if the patentee could show that
(1) Limelight knew of Akamai’s patent, (2) it performed all but one of the steps of the method
claimed in the patent, (3) it induced the content providers to perform the final step of the claimed
method, and (4) the content providers in fact performed that final step.
Although the patentee in Akamai did not press its claim of induced infringement at trial, it
argues this court should overrule “the mistaken view that only a single entity can infringe a
method claim.” That argument, while focused on direct infringement, is critical to the conclusion
that divided infringement can give rise to liability, whether under a theory of direct infringement
or induced infringement. While we do not hold that Akamai is entitled to prevail on its theory of
direct infringement, the evidence could support a judgment in its favor on a theory of induced
infringement. For that reason, we conclude that Akamai should be given the benefit of this
court’s ruling disapproving the line of divided infringement cases that the district court felt
compelled to follow. We therefore reverse the judgment in both cases and remand in both cases
for further proceedings on the theory of induced infringement.
REVERSED and REMANDED
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