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The longer title of my relatively brief remarks today is “How 

Prosecutors Should View Catastrophes—A defense perspective 

from an ex-prosecutor, speaking as if he were objective and an 

academic, capped by a massive proposal.”  So that’s where I’m 

going to go today, to put a little arch over the discussion.   

 

This speech is only even possible because of, first, the Yale 

Law School, where we began every class asking: (A) “What is 

law?” and (B) “Are we really here?”  Second, because I was  an 

Assistant U.S. Attorney in Los Angeles, who just somewhat 

coincidentally many moons ago prosecuted Texaco and three 

individuals for failing to test the blowout preventer on Platform 

Harvest in 1989.  So I have followed relatively closely this saga of 

blowout preventers.  It has been an interesting one.  And third, 

because I have been a defense attorney who survived a very 

different catastrophe—catastrophe meaning a number of 

things—namely, the Enron catastrophe, which I’m going to talk 

about from a couple of different perspectives. 

 

But with that as a bit of somewhat facetious background, in 

all seriousness, I will try to explain my biases as I go along here 

and from what perspective I’m trying to speak, as I hopefully get 

you thinking about these issues. And, starting from the 
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prosecutors’ perspective, with everything that Jane said as 

background providing the landscape for the tools, if you will, for 

what a prosecutor has going into a situation like this.  

 

First of all, the big question is not quite so broad as, “what is 

law?” but, “what is the catastrophe that we are talking about?”, 

which is obviously a crucial question in terms of how a prosecutor 

is going to view what they have. To point to three very different 

types of catastrophes: one would be the Tucson shooting.  That 

was a catastrophe every bit as intense and serious as what 

happened in Deepwater Horizon. Enron was another form of 

catastrophe.  I’ll talk more about my perspective on the 

seriousness of that.  And three is obviously the Deepwater 

blowout.  And thinking about how each of those catastrophes 

generates very different reactions on the part of a prosecutor, I 

want to think about Tucson for just a second.  One of the earlier 

speakers talked about how, for Deepwater Horizon, the 

government couldn’t find a helicopter. That’s not because the 

government doesn’t have helicopters, I can promise you that. In 

Tucson, they had twenty helicopters up in the air within twenty-

four hours, and 250 F.B.I. agents on the ground who know 

everything from the most sophisticated computer stuff on earth 

to the most deadly weapons on this planet and that’s because of 

what? Back to what Jane Barrett was talking about:  the 

perception as to state of mind as to the catastrophe in question.  

That’s really what it’s all about for a federal prosecutor. The 

Tucson shooting, there’s no doubt, at a minimum, was pre-

meditated murder. All we’re talking about now is whether the 

fool was insane. With Enron, based on the first Wall Street 

Journal articles, it sounded pretty clear that good ol’ Andy 

Fastow—thank you, Andy; it’s the Fastow wing in my home 

actually, the back side of it—it sounded as though there was 

something knowing and willful that had probably gone on there. 

With Deepwater Horizon, initially it just seemed like an accident, 

and we’ll think about where that has gone today. 

 

So what we’ve seen are three different types of catastrophes, 

and that’s really where it begins for a prosecutor because, from 

the first moment, what it’s all about is post-catastrophe 

perception.  And the question that should be and is asked 

invariably is, “do we have something here that was knowing, that 

was intentional?”, or “do we have an accident?”, or “do we have 
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something that was the government’s fault?”  It’s the knowing 

and intentional ones that cause the massive response, the 

helicopters up in the air, the agents on the ground.  Also, and I 

think Jane has made this very clear, the jurisdiction of agencies, 

the applicable statutes, and the resources devoted to a situation 

turn on the perception of what sort of state of mind we’re 

thinking about.  

 

For me what’s most interesting to watch with Deepwater 

Horizon—and, sadly, I’m not deeply involved in that in any way, 

from a pecuniary standpoint.  No, I should say, in all seriousness, 

my law firm, not me, is involved in some of those civil lawsuits, 

but I’m not doing a darned thing with it.  That doesn’t affect any 

of my biases for these remarks today.  But thinking about where 

we are on the state of mind spectrum, what is fascinating for me, 

what I’m watching from a distance, is: are we going to see an 

evolving seriousness of prosecutive response based on some 

evolving perception that the state of mind has become elevated to 

knowing and intentional?  I have not seen anything to indicate 

that yet, but there’s been some interesting stuff that’s gone on. 

There was an incredible New York Times article that talked 

about the blow-by-blow events out there on the water, ratcheting 

up the moment-by-moment intensity, and there have been some 

of my brethren who have told their clients to take the 5th, which 

always gets an antenna up on the part of the government.  But, 

at least so far, I have not seen, I have not sensed, that there’s a 

feeling from prosecutors that we have one of these knowing and 

intentionally caused catastrophes.  And we’ll just have to see 

where that goes from here.   

 

Speaking of catastrophes, one of the things that I also am 

going to be intrigued by, and I invite you all to watch, is whether 

we have some prosecutive catastrophes that arise out of this.  It 

certainly hasn’t happened yet.  There has been, from my 

perspective, and now I’m speaking as a defense lawyer, a very 

measured, thoughtful, not out-of-the-box crazy, reaction to what 

happened out there on the water—as opposed to the Enron Task 

Force, which was one of the catastrophes out of the Enron 

disaster.  

 

What I mean by that is—and again, just follow the bouncing 

ball forward on this one—let’s see if we get a Deepwater Horizon 

Task Force.  And I’m talking about prosecutors.  If you read that 

they have hauled people in from California and the Eastern 

District of New York, put a fork in it: People are going to be 
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indicted.  Why?  Because here’s how it works when you’re a 

federal prosecutor; if you tell someone they’re a hammer, all they 

see are nails going forward.  That’s how the world works, okay?  

When the Enron Task Force was formed, in my humble opinion, 

we lost a little bit of the Department of Justice, which has to 

balance competing priorities based on somewhat limited 

resources.  Those people were told you are now hammers, find 

nails, and hit them hard.  

 

For me at least—again, this is my perspective—the tragedy 

of that catastrophe is that it caused massive over-indicting of 

people, which has been borne out in the appellate courts.  If you 

take the record of the Enron Task Force at the point of trial, 

having taken one of those spears right in the chest in what was 

called the Nigerian Barge case, I can report that their record was 

fantastic.  But at the end of the day, in terms of how many 

convictions they achieved outside of Andy Fastow and Michael 

Kopper, which was basically a three-foot putt on a flat green, a 

lot of the convictions didn’t stand.  Therefore, over the course of 

their five-year existence, from my seat, they didn’t do justice.  So 

I hope we won’t see that here.   

 

Secondly, under the heading of prosecutive catastrophe, one 

of the things that is most dangerous is when you have something 

on the cover, above the fold, in the New York Times enough days 

in a row.  If you get assigned to that investigation (as a 

prosecutor), there is something heady about publicity.  And there 

is something exciting about the possibility of bringing the case 

that says “U.S. against something above the fold.”  You know, all 

we can do on that—again, I have not seen anything on the 

“horizon,” as it were, to indicate that there is that kind of rush to 

judgment or seeking of publicity.  There is a fabulous DOJ 

prosecutor there.  And what I am conveying to you, I hope, is that 

until we see that there is some massive and intentional cover-up 

by the CEO and the board of BP, which I just don’t expect, that 

the DOJ will work it and, if there are righteous prosecutions that 

can be brought, then they will be brought.  

 

Honing in a little bit more on this particular catastrophe, the 

Deepwater Horizon, if I were a prosecutor—and actually some of 

the other speakers have alluded to this—what is interesting 

about this one is that I would be shocked if we see any 

prosecutions that focus on the events of the catastrophe.  I don’t 

believe that anyone is going to say that there was something 

knowingly and intentionally done wrong that day and sit in 
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hindsight and judge after the fact what people do when there is, I 

don’t know all the technical terms, but a whole bunch of oil 

spewing up pipe and fire setting off everywhere.  Were mistakes 

made left and right?  Were misjudgments made?  For all I know 

lies were made in phone calls to people at that time, as people 

were freaking out quite possibly.   

 

But what I as a prosecutor would be looking at is the before 

and the after.  Before—really beginning with the first permit 

application that was ever filed, and I mean scrubbing the heck 

out of every document that all of these companies and individuals 

send into the government over the years and months leading up 

to the tragedy.  To make that a little more concrete, I will tell you 

that for this old federal prosecutor, when I first heard about this 

issue of pipe coming together, and the BOP won’t penetrate 

where the threads come together, you’ve got to go, “Huh?”  I 

would want to see everything that everybody said about that 

topic in any application because if they didn’t, then all of a 

sudden I am starting to think the words “material omission” or 

the even more broad statutes that Jane was talking about—the 

obstruction statutes.  Because that is something, if that was not 

disclosed, well, I definitely will be asking someone under oath, 

“Why not?”  Because that mattered.  

 

I don’t know if it mattered technically to what happened that 

day. But that is a huge question if there is, if I heard correctly, 

three out of thirty feet of pipe that you can’t blast through, and  if 

the you-know-what hits the fan.  That is the kind of thing from 

the “before” side that prosecutors will look at, and I will come 

back to the “after” in just a second.  One of the other things, 

turning a bit to, again, the perspective from the prosecution 

standpoint, is that this could be a really interesting test situation 

for corporate knowledge.  I am fascinated by corporate knowledge 

and how it works, and I will tell you where that has led me in 

just a moment.  But I wrote a long article some years ago on this 

concept of “collective knowledge,” where we came down on the 

notion of corporate collective knowledge.  I, and a person far 

smarter than I am, said essentially that, in fact, there is no such 

thing as collective knowledge as people had talked about it, but it 

is a subset of willful blindness and deliberate ignorance, or 

conscious avoidance, as Jane talks about.  To give you a sense of 

how that could work: our theory, and it really could be 

interesting to see it applied to the facts of this case, is that 

companies must take certain steps to segregate information, 

certain knowing steps to segregate information, before you can 
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ever think about collectivizing knowledge to say what was the 

knowledge of the corporation. If anyone wants to know more 

about that I am happy to tell you later the title of our law review 

article.1  There have been a few cases on it.  It’s a very 

interesting area.  But there has never in our judgment been—

outside of the trucking industry, for what it’s worth—the type of 

case that cries out for examination of the notion of collective 

knowledge like this Deepwater thing.  So stay tuned on the topic 

of collective knowledge.   

 

But here and now, we’re at a big proposal, and I want to talk 

for just a second about this, frankly, because this is an audience 

of people who care about a lot of things, including people in the 

academic world, who could give some further thought to this.  I 

have come to the conclusion as the years have rolled on, that if I 

were a prosecutor, or if I were president of whatever, or the head 

of the Department of Justice, I think it’s time to stop prosecuting 

corporations altogether.  There’s my big thought for the day.  I 

think it has been proven to be relatively pointless.  And the 

reason for that is things like BP where, you know, they’ve been 

prosecuted a fair amount, and it’s not somehow achieving what 

theoretically we would want, which is they’re going to be deterred 

from doing something that we can arguably say we didn’t want 

them to do. 

 

It’s not working.  Two things got me going on this view. 

Eleven years ago, I tried my first case where I defended a 

corporation in a criminal trial, as opposed to individuals, whom I 

had always defended before and after.  And in that case, which 

was an environmental case over at state court, which is an 

experience, I can tell you, to represent a corporate polluter over 

at Harris County District Court.  There was an individual, whose 

actions were arguably going to be attributed to the corporation, 

and that was the only way that we could be convicted.  If 

environmental manager did and knew X, then we get convicted.  

If not, we win.   

 

Here’s what happened at the close of the government’s case. 

“Mr. Individual,” this is what the judge says, “You’re dismissed. 

The evidence has been insufficient against you.  I’m going to let 

the corporation go to the jury.”  Now think about that.  That’s not 

possible.   
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That can’t happen, Judge.  Right?  I mean, here I am, 

“Judge, no, please, you can’t do that because we’re only 

vicariously liable.  You’ve just found that the evidence is 

insufficient against this dude.  Therefore, we get to walk.”  He 

looks at me like, “Who are you? You’re just some company.”   

 

So we have this ridiculous conviction that occurred, and, of 

course, there was no person to cry about it or go to jail, just some 

company.  That was about eleven years ago.  And then, at least 

from my perspective, about a year ago, one of the great nonsense 

moments in the history of Supreme Court jurisprudence came out 

—Citizens United—where the Supreme Court said that 

corporations have the right to free speech.2  I will save my long-

winded talk about that for another day, but I will tell you in my 

humble opinion: that is ludicrous.  And the court can’t support 

that notion by all the citations they’ve got in that opinion.  Trust 

me on that.  But whether you agree with that or not right now, it 

doesn’t matter.  

 

What’s moving around, or what should be moving around, in 

all of our heads is the larger question—one of those “what is 

law?” questions—which is:  “Why is it that we call a corporation a 

person when they can’t go to jail, can’t vote, and can’t die?”  I 

mean, how many common-sense examples do we have to get to 

before we start at least questioning why a corporation is a 

person?  How many nonsensical outcomes do we have to accept?  

If it turned out that, since 2001, when Enron hit, all corporate 

crime had stopped because we upheld this nonsense, I might say, 

“Well, okay, I guess it’s working.”  But it’s not.  Corporate crime 

is everywhere.  Right?  Hedge funds, insider trading, FCPA.   

 

And what I’m afraid it has become, sadly, is somewhere in 

some dark hole a budget item, in the Department of Justice’s 

budget.  They are collecting stunning sums of money from 

corporations from the threat of corporate prosecution.  And to 

Jane’s point, I think Jane comes for a different perspective, but 

we end up at the same place.  We have lost sight—and now I’m 

back to being a prosecutor—of what matters, which is individual 

responsibility or not.  And that for me is the question that ought 

to be asked out on the Deepwater Horizon.   

 

                                                                 
 2 Citizens United v. Federal Election Commission, 558 U.S. __, 130 S. Ct. 876 

(2010). 



04HAGEMANN - FINAL 3/26/2012  8:25 PM 

68 ENVIRONMENTAL & ENERGY LAW & POLICY J. [6:2 

I talked about the “before” a little bit.  The “after” is just as 

significant, as Jane alluded to, the “after” of course being the 

cover-up.  The two ways they are going to get you are a false 

statement on the front end or lying, cheating, hiding and 

destroying documents on the back end.  And we’ll just stay tuned 

to that as well.   

 

What I’d like to leave you with is that I would ask everybody 

to think at least a little bit about why we would want to 

prosecute corporations anymore.  Because what is it achieving?  

What exactly are we achieving?  And if we’re starting to not 

seriously try to prosecute the people, the persons who actually 

exist and did something.  And if we’re losing sight of that, which 

beyond a shadow of a doubt we are in FCPA prosecutions, beyond 

a shadow of a doubt we are in environmental prosecutions.  And I 

think even in other areas in my experience.  But certainly in 

those two.  We ought to revisit that question:  Is a corporation 

really a person?  As my teenagers would say, “Really?”   

 

And there’s the point at which I wish I was working at a law 

school and had time to write an article on it.  Someday, I still 

may because it is for me a fascinating question.  A question that 

may need a different answer. 

 

Last footnote:  A couple of weeks ago, a Supreme Court case 

questioned whether a corporation could have a privacy right.  So 

now it’s like, “Wait a minute.”  We’ve got free speech, but not 

privacy, can’t go to prison, can be convicted.  What are we doing 

here?  Anyways, that’s my perspective.  Thank you. 


