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I. INTRODUCTION 

Today’s gasoline commercials advertise the unique benefits 

of each particular brand of gasoline: Chevron, Exxon, and other 

retailers all air ads claiming that their gasoline will keep both 

your car’s engine and the environment cleaner.1  What the 

commercials do not tell us, but what the refiners will admit, is 

that the advertised enhancements are, in fact, “mandated by 

regulations, not by consumer preferences.”2 

 In the 1990 Clean Air Act Amendments,3 Congress 

required that certain parts of the country use only reformulated 

gasoline (“RFG”) to combat severe air pollution in those areas. 

Besides generating fewer emissions of ozone forming volatile 

organic compounds and toxic air pollutants, RFG must also 

contain detergents to prevent accumulation of deposits in engines 

                                                                 
 1.  See Exxon Mobile Fuels TV Commercial, http://www.exxon.com/USA-

English/GFM/fuels_quality_gas.aspx (last visited Feb. 5, 2011); Cars Love Chevron With 

Techron, http://www.chevron.com/products/techron/chevwtech (last visited Mar. 9, 2011). 

 2.  D.J. PETERSON & SERGEJ MAHNOVSKI, NEW FORCES AT WORK IN REFINING: 

INDUSTRY VIEWS OF CRITICAL BUSINESS AND OPERATIONS TRENDS 21 (2003). 

 3.  Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399 (1990). 
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and throughout the fuel supply system.4  Gasoline 

advertisements simply restate to consumers the unique 

characteristics of RFG required by the law.  

 RFG is not required nationwide, and there are real 

differences between the types of gasoline sold around the 

country.  Approximately half of the gasoline market in the 

United States is for conventional gasoline and only about a 

quarter requires RFG.5  Another fifteen percent of the market 

uses various boutique fuels as required by individual states.6  

Over the past decade, there has been much discussion about how 

these various fuel types may cause price volatility and supply 

disruptions by fragmenting the market and reducing the 

fungibility of refined products.7   

 In order to address these issues the Environmental 

Protection Agency (“EPA”) proposed several scenarios for 

reducing or eliminating the multiple fuel types in 2001.  Later, 

Congress passed the Energy Policy Act of 2005 (“EPAct”),8 which 

froze the number of approved boutique fuels9 and commissioned a 

study by the EPA regarding harmonization of unique fuel 

blends.10  There is not, however, any consensus among 

stakeholders as to what else, if anything, should be done.   

 This paper will first address how boutique fuels evolved and why 

they are an issue, followed by a discussion about how refining capacity and 

transportation infrastructure enhance the concerns raised by many about 

boutique fuels and price volatility.  Then an examination will be made as to 

how developments in gasoline requirements could lead to a convergence of 

fuel types and a decrease in the number of boutique fuels.  The article 

concludes that attempts to force harmonization of fuels would be a solution 

to the problem.   

II. BOUTIQUE FUELS 

 The use of gasoline additives and special formulations is 

nothing new, nor is government regulation of the various 

                                                                 
 4.  Regulation of Fuels, 42 U.S.C. § 7545(k) (2006). 

 5.  U.S. GOV’T ACCOUNTABILITY OFFICE, SPECIAL GASOLINE BLENDS REDUCE 

EMISSIONS AND IMPROVE AIR QUALITY, BUT COMPLICATE SUPPLY AND CONTRIBUTE TO 

HIGHER PRICES 19 (2005) [hereinafter GAO]. 

 6.  Id. 

 7.  Id. at 34; Andrew Morriss & Nathaniel Stewart, Market Fragmenting 

Regulation: Why Gasoline Costs So Much (and Why It’s Going to Cost More), 72 BROOK. L. 

REV. 939, 941-42 (2007). 

 8.  Energy Policy Act of 2005 (EPAct), Pub. L. No. 109-58, § 1, 119 Stat. 594 (2005). 

 9. EPAct § 1541. 

 10. Id. §1509. 
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characteristics of fuels.11   However, prior to the 1990 Clean Air 

Act Amendments, the only significant fuel mandate was for the 

removal of lead additives from gasoline;12 otherwise, “gasoline 

grades were generally the same nationwide and through the 

seasons with only gasoline volatility differing by region and by 

season.”13  After the 1990 Amendments, state and local 

governments stepped into the realm of fuel type regulation, 

thereby creating a regional patchwork of gasoline standards. 

 As mentioned above, the 1990 Amendments to the Clean 

Air Act required certain parts of the country to use federal RFG 

in order to decrease levels of ground-level ozone.14  Only areas in 

severe or extreme nonattainment with the National Ambient Air 

Quality Standard (“NAAQS”) for ozone are required to use RFG 

while “other areas with less serious ozone problems may opt-in to 

the RFG program to help them attain or maintain compliance 

with the NAAQS.”15 

 Implementation of RFG programs in states proves to be 

an efficient and cost-effective method of reducing emissions.16  

However, many states sought EPA approval to require use of 

other special gasoline blends for several reasons: either because 

they believe another fuel type would achieve demonstrable 

emissions reductions at a smaller cost, or because many states 

wanted to avoid the oxygenate standard for RFG.17  Since the ban 

on lead, oxygenates – generally either methyl tertiary butyl ether 

(“MTBE”) or ethanol – have been used as a replacement in 

gasoline to improve combustion and limit emissions.18  However, 

MTBE has been shown to create environmental problems and 

has been banned in a number of states.19 Furthermore, ethanol 

requires its own special blendstock and cannot be transported 

                                                                 
 11.  See Air Quality Act of 1967, Pub. L No. 90-148, § 210, 81 Stat. 485, 504 (1967) 

(delegating such authority to Department of Health, Education, and Welfare); Clean Air 

Act of 1970, Pub. L. No. 91-604,  § 9, 84 Stat. 1698 (providing for regulation of fuel 

additives that could impair emissions control equipment). 

 12.  Control of Lead Additives in Gasoline, 38 Fed. Reg. 33,734 (Nov. 28, 1973) 

(using Clean Air Act § 211(c) (same authority EPA uses to categorize boutique fuels), 

upheld in Amoco Oil Co. v. Envtl Prot. Agency, 501 F.2d 722 (D.C. Cir. 1974)).  

 13.  ENVTL. PROT. AGENCY & DEPT. OF ENERGY, EPACT SECTION 1541(C) BOUTIQUE 

FUELS REPORT TO CONGRESS 5 (2006) [hereinafter EPA/DOE]. 

 14.  BRENT YACOBUCCI, “BOUTIQUE FUELS” AND REFORMULATED GASOLINE: 

HARMONIZATION OF FUEL STANDARDS 4 (2006). 

 15.  Id. 

 16. ENVTL. PROT. AGENCY, STUDY OF BOUTIQUE FUELS AND ISSUES RELATING TO 

TRANSITION FROM WINTER TO SUMMER GASOLINE (2001) [hereinafter STUDY OF BOUTIQUE 

FUELS]. 

 17.  GAO, supra note 5, at 10. 

 18.  STUDY OF BOUTIQUE FUELS, supra note 16, at 1. 

 19.  See Morriss & Stewart, supra note 7, at 1026; Yacobucci, supra note 14, at 6–7. 
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together with gasoline because of its affinity for water.20  Thus, in 

addition to saving money, there are practical difficulties with 

RFG that weigh in favor of states adopting their own special fuel 

blends, i.e. “boutique” fuels. 

 Generally, boutique fuels are various specialized gasoline 

formulations made to meet air quality standards or local 

preferences.21  The EPA’s technical definition is narrower:  

Boutique fuels are motor fuels that are part of any clean fuel 

program designed and enforced under state authority to 

reduce motor vehicle emissions and improve air quality; 

approved by the EPA under the authority of Section 211 

(c)(4)(c) of Clean Air Act Amendments (CAAA) of 1990; and 

included in an EPA approved State Implementation Plan 

(SIP).22 

The EPA is quite specific when considering these criteria.  

For example, the EPA does not consider California’s low-emission 

diesel to be a boutique fuel because it was not approved under 

section 211(c)(4)(c), even though it meets the other two criteria – 

it was designed to reduce emissions and is included in 

California’s SIP.23  The EPA’s narrow definition also does not 

include state biofuel mandates, most diesel rules, California 

CBG, or other local fuel requirements unrelated to air quality.24 

There are many options available for tinkering with the 

composition of gasoline.  As one industry executive notes, 

“Gasoline is not gasoline anymore.  It is a specialty chemical.”25  

Changing one aspect of a fuel type can affect other characteristics 

of the final product.26  Thus, each state not subject to RFG 

requirements had several options with respect to how to improve 

air quality by altering various aspects of a particular gasoline 

type.  “[M]any states selected their own cleaner-burning fuels 

tailored to meet their emission reduction targets, with most 

selecting low Reid vapor pressure (“RVP”) gasoline standards, 

stopping short of requiring cleaner burning Federal RFG.  These 

are boutique fuels.”27   

                                                                 
 20.  ENERGY INFO. ADMIN., GASOLINE TYPE PROLIFERATION AND PRICE VOLATILITY 8 

(2002) [hereinafter EIA]. 

 21.  YACOBUCCI, supra note 14, at 1. 

 22.  EPA/DOE, supra note 13, at 4. 

 23. Approval and Promulgation of Implementation Plan for Arizona, 73 Fed. Reg. 

47,542, 47,543 (Aug. 14, 2008). 

 24.  See Morriss & Stewart, supra note 7, at 1030; YACOBUCCI, supra note 14, at 11 

(Minnesota requires ten percent ethanol in all gasoline sold in the state as a marketing 

requirement). 

 25.  PETERSON & MAHNOVSKI, supra note 2, at 21. 

 26.  Morriss & Stewart, supra note 7, at 1029. 

 27.  EPA/DOE, supra note 13, at 5. 
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As a result, boutique fuel blends in each state differ from 

one other; indeed, some vary within individual states themselves.  

Many states found that they could reduce emissions by simply 

requiring low volatility (low-RVP) conventional gasoline at less 

cost than switching to RFG.28  But states chose different levels of 

low-RVP gas, ranging from a low 7 psi to 8-15 psi in standard 

conventional gasoline.29  Other states mandated ethanol, but 

again, there are differences between the states: some choosing 

RFG with ethanol, others opting for low-RVP with ethanol, and 

still others choosing various other requirements.30 

There are a variety of ways to modify the gasoline type 

and with states often going separate ways, a situation arises in 

which supplies across the country are incompatible.  Because 

boutique fuels are designed to meet different performance 

specifications, the different fuel types cannot be manufactured or 

distributed together in such a way that could mix the unique 

formulations.31  This creates a problem in that “while some 

States were trying to contain gasoline prices by choosing various 

low-RVP types instead of RFG, they inadvertently traded 

potential production costs savings for distribution system strain, 

which translated to more potential for price volatility.”32  

For example, gasoline produced for the Charlotte, North 

Carolina area cannot be used in Norfolk, Virginia, which requires 

RFG, nor in Atlanta, Georgia, which uses a boutique fuel with 

low-RVP and a sulfur limit.33  But either of those fuel types could 

be sold in Charlotte, which would result in a “giveaway” of the 

more costly characteristics of the specialty gasolines.  On the 

other hand, a disruption that constrained supplies of Atlanta’s 

boutique fuel could not generally be alleviated by bringing fuel in 

from neighboring areas because those supplies would not meet 

Atlanta’s unique fuel requirements.  Using basic economics, the 

result would be diminished supply and, even assuming constant 

demand,34 a spike in local gasoline prices in response to supply 

pressure. 

                                                                 
 28.  EIA, supra note 20, at 3. 

 29.  YACOBUCCI, supra note 14, at 3. 

 30.  EIA, supra note 20, at 3. 

 31.  Christopher Koschnitzsky, Refining Regulation: The Oil Refinery Regulatory 

Framework After the Energy Policy Act of 2005, 15 MO. ENVTL. L. & POL’Y REV. 89, 106–07 

(2007). 

 32.  EIA, supra note 20, at 4. 

 33.  YACOBUCCI, supra note 14, at 10. 

 34.  Such an assumption probably overlooks the fact that, in this situation, demand 

would increase because of drivers going further distances to get cheaper (conventional) 

gas, further driving up prices while having a deleterious effect on local emissions. 
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The Chicago-Milwaukee market is another area subject to 

price volatility because of its boutique fuel requirements.35 That 

area uses ethanol blended RFG, which is difficult to produce; 

consequently, only a few refiners outside of the region can 

produce the fuel.36  Those refiners that can produce this fuel are 

generally located along the Gulf Coast, and transporting the 

gasoline from the Coast to the Chicago region can take weeks.37  

Thus, whenever a local disruption limits refining of Chicago-

Milwaukee gasoline, shortfalls can last weeks before suitable 

replacement fuel is widely available, and high prices will persist 

in the mean time.  

These examples demonstrate the concerns expressed by 

many about the increased costs associated with using boutique 

fuels.  However, costs directly associated with the production of 

specialty fuel blends are insignificant, with estimates ranging 

from an additional 0.3¢ to 3.0¢ per gallon, or “a fraction of 1% of 

the cost of gasoline.”38  Given that the national average price per 

gallon is currently $3.106,39 the additional refining cost of 

boutique fuel is probably not the cause of great uproar.  Indeed, 

states typically chose boutique fuels because they were a cheaper 

alternative.  The reason boutique fuels have become an issue for 

discussion probably has more to do with price volatility:  

“gasoline prices are one of the most common yardsticks of 

inflation and are regularly tracked by the media.  Although the 

prices of refined products have remained relatively steady in real 

value over the long term, short term perturbations of more than 

a few cents makes the headlines.”40 

When gas prices are more-or-less constant, boutique fuels 

are not much of an issue.  However, when the price of crude 

spikes, or when supply disruptions cause shortages and price 

spikes, boutique fuels become a target.  Hurricanes Rita and 

Katrina in 2005 sparked the most recent firestorm over boutique 

fuels.41  Because nearly half of the country’s gasoline is refined in 

the Petroleum Administration for Defense District (“PADD”) III, 

along the Gulf Coast,42 the outages created by those storms 

caused the price of gasoline to go from $1.04 to $2.95 per gallon 

                                                                 
 35.  EIA, supra note 20, at 6. 

 36.  Id. 

 37.  Id. 

 38.  Marketers Oppose Air Officials, Refiners on Boutique Fuels, WORLD FUELS & 

REFINING TODAY, May 18, 2006. 

 39.  AAA’s Daily Fuel Gauge Report, http://www.fuelguagereport.aaa.com (last 

visited Mar. 7, 2011). 

 40.  PETERSON & MAHNOVSKI, supra note 2, at 5. 

 41.  See generally Koschnitzky, supra note 31, at 89–90 (discussing the hurricanes’ 

effects on prices and recent legislation). 

 42.  Koschnitzky, supra note 31, at 92. 
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in September 2005.43  Nevertheless, barring such disruptions, the 

EPA has found that the current gasoline production and 

distribution infrastructure is sufficient to provide the needed 

amounts of boutique fuels.44 

In summary, boutique fuels are the result of 

environmental regulations created to improve air quality.  

States, in conjunction with stakeholders, evaluated their 

particular air quality concerns in balance with costs and came up 

with unique fuel blends to meet each area’s needs.  Yet because 

these fuel types are otherwise incompatible, they create pressure 

on the production and supply infrastructure, which leads to price 

volatility.  Generally, it is this increased frequency and 

amplitude of price fluctuations that have raised concerns and not 

the added costs of producing the gasoline.  Boutique fuel 

requirements, however, are not in and of themselves the cause of 

fuel price volatility.45   

III. REFINING AND DISTRIBUTION CAPACITY 

Before explaining the relationship that refining, 

transmission, and specialized boutique fuel blends have with 

gasoline prices, it should first be noted that “the world price of 

crude oil is the most important factor in the price of gasoline.”46  

Boutique fuels simply exacerbate market fluctuations in price.  

Yet the effects unique fuel blends have on price variability 

appear only when viewed in conjunction with refining and 

transportation infrastructure.  “The impact that environmentally 

mandated fuels have on the variability of gasoline prices depends 

on that area’s refining capacity or access to other sources of 

gasoline supply through pipelines or other means of 

transportation.”47 

Refineries and pipelines are currently running near 

capacity.48  Even with a single gasoline type nationwide, any 

supply disruption could lead to price spikes.49  The proliferation 

of boutique fuels only complicates such problems.  As discussed 

above, certain areas are geographically isolated from suppliers, 

making it difficult, and more expensive, to get gasoline.  Excess 

supply in adjacent regions cannot be shifted to meet shortfalls 

                                                                 
 43.  Id. at 89. 

 44.  EPA/DOE, supra note13, at 19. 

 45.  FED. TRADE COMM’N, GASOLINE PRICE CHANGES: THE DYNAMIC OF SUPPLY, 

DEMAND, AND COMPETITION XIII (2005) [hereinafter FTC, GASOLINE PRICE CHANGES]. 

 46.  Id. at iv. 

 47.  Id. at 69. 

 48.  YACOBUCCI, supra note 14, at 10–11 (U.S. refiners have operated at or above 

90% capacity for over a decade). 

 49.  Id. 
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when the areas have different fuel mandates.  This complexity 

and rigidity puts upward pressure on price and increases the risk 

of disruptions, which can cause further price volatility.50 

A. Refineries 

Current refining is concentrated along the coasts and 

because of “demographic shifts, the movement of industry, and 

changing crude oil supplies…this legacy hardware no longer 

matches current supply-and-demand patterns for many 

regions.”51  Because of the significant barriers to entry into 

petroleum refining, it is very unlikely that any new refineries 

will be built to alleviate some of the issues caused by the 

geographic isolation of certain boutique fuel markets.52 

Refineries must be properly equipped to produce supplies 

of boutique fuels, making them more costly and more complicated 

to produce.53  However, these costs have generally been shown to 

be minimal.54  In particular, low-RVP fuels, the predominant 

boutique fuel type, are the easiest to produce, which means 

refiners can adjust to address shortfalls; consequently price 

volatility is less of an issue.55  Still, the required capital 

investment to retool a refinery to produce a boutique fuel may 

create barriers to market entry, or an incentive for smaller, less 

capitalized refiners to shut down.56  Boutique fuel requirements 

have also restricted competition from foreign refiners, who 

otherwise have no requirement to produce special fuels.57  Some 

suggest that refining companies have used boutique fuels for 

anti-competitive purposes, giving rise to the possibility of market 

control.58  On that point, one refining executive said this: “[Our 

firm] makes a lot of money by being flexible and making boutique 

fuels.  It’s a benefit for us, not for everybody.”59 

Even before boutique fuel requirements went into effect 

the general trend was towards market consolidation and fewer, 

larger refineries.60  Market competition “pushed refiners to adopt 

increasingly sophisticated and expensive techniques to convert 

                                                                 
 50.  GAO, supra note 5, at 28. 

 51.  PETERSON & MAHNOVSKI, supra note 2, at 23. 

 52.  Morriss & Stewart, supra note 7, at 1038. 

 53.  GAO, supra note 5, at 28. 

 54.  See Marketers Oppose Air Officials, supra note 38.  

 55.  EIA, supra note 20, at 6–7. 

 56.  Morriss & Stewart, supra note 7, at 1030. 

 57.  Id. at 1046. 

 58.  PETERSON & MAHNOVSKI, supra note 2, at 25; 151 CONG. REC. H8,739 (daily ed. 

Oct. 7, 2005) (statement of Rep. Markey). 

 59.  PETERSON & MAHNOVSKI, supra note 2, at 24. 

 60.  Id. at 42; Morriss & Stewart, supra note 7, at 1021.  
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larger percentages of crude oil feedstocks into the most valuable 

end products…[and] the increased capital costs created a trend 

toward larger refineries.”61 Despite the reduction in the number 

of refineries, capacity has crept upwards as refineries operate 

more efficiently and at higher utilization rates.62  Industry 

executives see high utilization rates as a sign of good 

management; they also note a new “approach to investment and 

supplying the market that emphasizes maximizing margins and 

returns on investment rather than product output or market 

share.”63   

High utilization rates mean refineries can improve 

efficiency and reduce costs, often translating into lower gas prices 

for consumers.64  But operating at near capacity means that 

refineries lack spare capacity to cope with supply disruptions.65  

The market does not pay for excess refining capacity, so there is 

no incentive to invest in expanding production unless the market 

demand increased, and production would therefore no longer be 

“excess.”  Under a single fuel type scenario, the existence of a 

large national market might encourage the industry to expand 

capacity, but this does not appear to match the current business 

practice in the industry.66  An industry observer stated, “I think 

the industry has learned that it’s okay to fall short on product.  

There is no reward for being long on product or production 

capability.”67  Companies have been eliminating excess capacity 

in order to be profitable.68  Absent capital costs associated with 

boutique fuel requirements, refiners have little incentive to 

invest capital into growing refining capacity.69  

In reality, investment undertaken for regulatory 

compliance often brings secondary economic benefits.70  “Refiners 

in California, the state with the most stringent regulations, enjoy 

the highest profit margins.”71  The switch to special fuel blends 

has led to some reduction in refining capacity, while investment 

in processes to make boutique fuels has also enabled refineries to 

convert a wider range of crude oil components into fuel parts, 

                                                                 
 61.  Morriss & Stewart, supra note 7, at 1021.  

 62.  Id. at 1040; PETERSON & MAHNOVSKI, supra note 2, at 42. 

 63.  PETERSON & MAHNOVSKI, supra note 2, at 42. 

 64.  FTC, GASOLINE PRICE CHANGES, supra note 45, at 76. 

 65.  PETERSON & MAHNOVSKI, supra note 2, at 43; Morriss & Stewart, supra note 7, 

at 1041. 

 66.  Koschnitzky, supra note 31, at 121. 

 67.  PETERSON & MAHNOVSKI, supra note 2, at 16. 

 68.  Id. at 83. 

 69.  See Morriss & Stewart, supra note 7, at 1041–2; PETERSON & MAHNOVSKI, supra 

note 2, at 62. 

 70.  PETERSON & MAHNOVSKI, supra note 2, at 63. 

 71.  Id. at xvii. 
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thereby increasing refinery capacity.72  Between 1991 and 2000, 

the time states began implementing boutique fuel requirements, 

mid-size and large refiners were able to reduce per barrel 

operating costs by thirty-three percent.73 

Boutique fuels do exacerbate problems caused by a trend 

towards fewer refineries clustered in a few geographic locations.  

A natural disaster that shut down refining in the West would 

alone cause gasoline prices to jump because ninety-three percent 

of its gasoline consumption comes from West Coast refineries.74  

The refineries on the other side of the country are already 

operating at near capacity, and therefore do not have gasoline to 

ship out West even if they wanted.  On top of all that, assuming 

they had excess gas to ship, different boutique fuel requirements 

could further limit the availability of replacement supplies.   

Nevertheless, the domestic gasoline production system is 

able to provide the required quantities of boutique fuels under 

normal conditions.75  “The current [refining] industry 

infrastructure has evolved to accommodate the various boutique 

fuels within each particular region and the market has reached a 

new equilibrium.”76  When there is a disruption in refining, 

boutique fuels may be one cause of price volatility, but only one of 

several.  In fact, boutique fuels appear only a minor factor 

because refineries that remain online are generally more complex 

and capable of producing a wider range of petroleum grades.77  

Most refineries are capable of producing current boutique fuels, 

and the costs of any necessary retooling would be minimal.78 

Moving towards a more uniform national fuel system 

would probably have a more negative impact on price than the 

current boutique fuel system.  Any move to reduce the number of 

allowed fuel types would necessarily mean requiring the highest 

quality clean fuels “since the public will not likely tolerate a 

degradation in clean air in areas already using reformulated 

gasoline.”79  Remember that states chose to opt out of the RFG 

program because it would cost more, so any limit on boutique 

fuels would presumably entail higher gasoline prices for the 

                                                                 
 72.  GAO, supra note 5, at 29 n.10. 

 73.  PETERSON & MAHNOVSKI, supra note 2, at 17. 

 74.  FTC, GASOLINE PRICE CHANGES, supra note 45, at 86. 

 75.  EPA/DOE, supra note 13, at 10. 

 76.  FED. TRADE COMM’N, STUDY OF UNIQUE GASOLINE FUEL BLENDS, EFFECTS ON 

FUEL SUPPLY AND DISTRIBUTION AND POTENTIAL IMPROVEMENTS, COMMENTS OF THE 

STAFF OF THE GENERAL COUNSEL 20 n.41 (2002), available at 

http://www.ftc.gov/be/v020004.pdf [hereinafter FTC, COMMENTS]. 

 77.  PETERSON & MAHNOVSKI, supra note 2, at 16. 

 78.  H.R. REP. NO. 109-215, pt. 1 (2005).  

 79.  EIA, supra note 20, at 15. 
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public.80  “Moving to one or two fuels means some consumers 

would be trading less volatility…for higher average prices in 

many regions now served by lower quality gasolines because of 

the higher cost of production of a single, cleaner fuel.”81  This 

would require many refineries to make costly investments, cause 

marginal refineries to shut down, further limit foreign imports, 

and reduce production at existing refineries.82 

B. Transportation 

A pipeline may have more control over prices and volume 

of distributions than do the refineries that supply the pipeline.83  

Yet the cost to transport gasoline is only a small portion of fuel 

prices.84  An area with a local refinery is not greatly affected by 

outages or transportation costs; areas that do not have local 

gasoline supplies, however, must rely on pipelines, which 

increase costs and can cause supply lags.85   

Shipping gasoline through pipelines is a complex task.  

Many pipelines ship diesel, jet fuel, and propane in addition to 

various gasoline formulations.86  Operators are able to segregate 

different fuel types in the pipeline, but this slows the flow and 

reduces the effective capacity of the pipeline.87  It also allows 

some mixing of products in the pipe, yielding a product known as 

“interface.”88  Some interface may be downgraded and sold as a 

less valuable component, i.e. a mix of premium and regular 

gasoline could be downgraded to regular gasoline.89  The added 

value of the premium gasoline is then lost. 

Gasoline producers, however, may choose to combine their 

product with similar or identical fuel in the pipeline.  “[A] 

reduction in the number of different fuels might generate cost 

savings in the pipeline shipment of fuel, in the form of increased 

pipeline volumes of each remaining product, lower shipment 

costs, and a decrease in the amount of lost product due to 

contamination.”90  Rather than a reduction of different fuels, 

though, recent years have seen the number of special fuel blends 

                                                                 
 80.  YACOBUCCI, supra note 14, at 2. 

 81.  EIA, supra note 20, at 15. 

 82.  Id. 

 83.  FED. TRADE COMM’N, THE PETROLEUM INDUSTRY: MERGERS, STRUCTURAL 

CHANGE, AND ANTITRUST ENFORCEMENT 7 (2004) [hereinafter FTC, PETROLEUM 

INDUSTRY]. 

 84.  FTC, GASOLINE PRICE CHANGES, supra note 45, at 81. 

 85.  Id. at 70. 

 86.  GAO, supra note 5, at 30. 

 87.  Id. 

 88.  FTC, COMMENTS, supra note 76, at 20. 

 89.  Id. 

 90.  Id. 
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shipped in pipelines dramatically increase.91  For example, one 

company that shipped ten different products in 1970 reportedly 

shipped 128 products in 2004.92 

The proliferation of boutique fuels clearly is a part of this 

trend of a growing number of fuels in the pipeline system.  

Transportation of boutique blends has reduced pipeline capacity 

and increased costs.93  Being restricted to a particular type of fuel 

limits the ability to find supply substitutes.  Because pipeline 

capacity is diminished, shippers take a loss on the amount of fuel 

they can transport.  There are also losses associated with 

downgrading and reprocessing mixed products.   

But these increased costs may be minimal.  The FTC 

reported that it costs about $0.02 to transport a gallon of gasoline 

by pipeline 1,000 miles from the Gulf Coast to Chicago.94  The 

trip takes about twelve days, and that may be the real issue; the 

expansion of boutique fuels has slowed the system down, 

meaning that in the event of a disruption supplies are not readily 

available to regions dependent on gasoline supplied from 

pipelines.  Again, rather than added cost, which is part of the 

normal price of gasoline, the catalyst for discussion about 

boutique fuels centers on price volatility after an upset in 

operations.  

In the Gulf Coast region boutique fuel prices are not more 

volatile than conventional gas prices, which show that boutique 

fuels are not, by themselves, the cause of greater price 

variability.95  In other parts of the country, however, boutique 

gasoline prices are significantly more variable than Gulf coast 

prices.96  Greater interconnections via pipelines can reduce 

variability, but “[t]he effectiveness of pipelines in reducing 

gasoline price variability seems to be stronger when adjacent 

areas along the pipeline are using the same type of fuel, which 

may reduce the time it takes to reallocate supplies in the case of 

a local supply disruption.”97   

Thus a limit on the number of fuels types could help 

alleviate some price volatility after a supply disruption.  But 

volatility is also the result of the pipeline system itself; boutique 

fuels exacerbate those price changes.98  Other factors also affect 

                                                                 
 91.  GAO, supra note 5, at 30. 

 92.  Id. 

 93.  Id. 

 94.  FTC, GASOLINE PRICE CHANGES, supra note 45, at 81. 

 95.  Id. at 92. 
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 97.  Id. at 97. 

 98.  FTC, GASOLINE PRICE CHANGES, supra note 45, at 97. 
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pipeline supply, including: crude oil supply, foreign imports, 

refinery production, and seasonal demand.99  Despite the 

logistical problems associated with such a differentiated fuel 

market, the EPA and states still find that boutique fuels “have 

provided significant, cost-effective air quality improvements” and 

have supported their continued use.100 

In both refining and transportation, boutique fuels add an 

extra layer of complexity to the already complicated set of inputs 

that determine retail gasoline prices.  Access to refineries, access 

to pipelines, and boutique fuel requirements can all affect 

gasoline prices.101  As building a new refinery is essentially out of 

the question and expanding pipelines is difficult,102 political 

uproar over price spikes gets directed at the easiest target: 

boutique fuels.  Limiting the number of fuel types would increase 

the fungibility of the system, reducing supply and distribution 

problems.  Fewer standards would mean that gasoline could be 

moved from one area of the country to another to meet local 

needs.103 

Refiners are increasingly concerned with profit margins 

and efficiency; ensuring adequate gasoline supplies is not a 

priority.  Even with a limited slate of fuels on the market, 

refiners and suppliers are not likely to hold large inventories in 

order to cushion consumers from price surges without 

incentives.104  Limiting boutique fuels might also be very 

disruptive to the refining industry.  Refiners may have made 

considerable investments in tooling facilities to meet local 

requirements,105 and any change to those requirements would 

mean that money was lost.  Meanwhile, those refineries might 

have to again make considerable investments to comply with new 

requirements.106 This would force marginal refiners out of 

business, and further strain supplies.  Furthermore: 

A precipitous reduction in the number of boutique fuel 

blends now could have the unintended effect of actually 

lessening the overall supply of gasoline.  As numbers of 

these fuel blends are forced from the market, it is obvious 

that only the most environmentally stringent fuels would be 

left.  This translates into reduced supply, since the cleaner 

the fuel, the more intensive the refining process required.  It 

                                                                 
 99.  YACOBUCCI, supra note 14, at 11. 
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 101.  FTC, GASOLINE PRICE CHANGES, supra note 45, at 69–97. 

 102.  Id. at 81. 
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takes more barrels of crude oil to produce an equivalent 

amount of finished product of this kind.  This also adds to 

the cost of the ultimate product.
107

   

 

Assuming a cleaner fuel standard,108 higher average 

prices in many parts of the country would be a politically 

untenable change.  The problem with boutique fuels is their 

tendency to enhance price variability when there is a disruption 

in the system.  Such price jumps, while the cause of much public 

rancor, are only periodic.  Most drivers are unaware of what kind 

of fuel they pump.  Therefore, telling drivers that they will pay 

higher prices for “cleaner” gasoline probably would not go over 

well politically; they will just get upset when prices jump up and 

then forget about it when things calm back down. Moreover, 

boutique fuels have reduced emissions and improved air 

quality.109  They provide widespread and immediate benefits 

while allowing states some flexibility in achieving local emission 

goals. 

Legislation aimed at reducing boutique fuels has the 

potential to create new problems and certainly would have to 

take a phased approach.  While such a policy would be well 

intentioned, the problems contributing to price volatility are 

complex, and a reduction of the number of boutique fuels would 

not solve that problem.  The gasoline industry is more interested 

in regulatory stability than price stability, and it has evolved to 

work within the current system of requirements.  That said, 

Congress has frozen the number of boutique fuels,110 providing 

everyone with relative certainty about at least the near-future 

regulatory environment for gasoline.  Legislative changes in the 

EPAct directly addressing boutique fuels, taken together with 

regulatory changes that relate to gasoline generally, should 

create a convergence of gasoline types without the need for 

further government intervention. 

IV. EVOLVING GASOLINE REQUIREMENTS 

 In addition to the practical difficulties that would be 

imposed by a reduction in the number of boutique fuel blends, 

                                                                 
 107.  Nat’l Petroleum Refiner’s Ass’n, Statement to EPA’s Governor’s Boutique Fuels 

Task Force (May 18, 2006), available at 

http://www.epa.gov/otaq/boutique/resources/061806NPRAReponsesonBoutiqueFuels.pdf. 

 108.  In the unlikely event that a less stringent standard was enacted, gas prices 

might go down; however, pollution might increase in areas that had made air quality 

improvements and states would have to make other emission reductions. 

 109.  EPA/DOE, supra note 13, at 2. 

 110.  EPAct § 1541. 
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regulatory and legislative action has already been taken to 

address the issue.  The EPAct amended the CAA to freeze the 

number of boutique fuels that the EPA may approve in SIPs.111  

EPAct required the EPA to publish a list of fuels approved in 

SIPs as of September 1, 2004.112  The final list was published in 

December 2006 and included eight fuel types.113  EPA can only 

approve state requests to use special fuels only if the fuel 

requested: (a) is on the EPA’s boutique fuel list or (b) if it would 

replace a fuel taken off the list.114  States are further limited to 

selecting only those fuels approved for use within their PADD.  

Thus, Arizona (PADD V) could not get approval to use Texas 

(PADD III) Low Emission Diesel, which is otherwise on the 

boutique fuel list.115  “The PADD restrictions are a powerful 

constraint on the expansion of state fuel requirements.”116  The 

restrictions help prevent the development of fuel “islands”, 

regions using a unique fuel different from the surrounding areas, 

which are more strongly associated with higher price volatility.117 

 The boutique fuels list essentially maintains the status 

quo.  It provides industry with surety, and gives states flexibility 

to meet emission reduction targets in the most cost effective 

manner.  The reason many states chose boutique fuel types was 

to save money.  Others wanted to avoid RFG’s oxygenate 

requirement.  EPAct removed that requirement, so one of the 

primary incentives for states to choose boutique fuels is gone.  

RFG can now be sold with or without oxygenate:   

While removal of the oxygen standard provides additional 

flexibility, enabling refiners and importers to produce and 

distribute RFG in the most cost-effective manner, the 

industry’s near-universal response has been to remove 

MTBE from the market and replace its presence in RFG 

with ethanol.  The result has been a movement toward one 

type of RFG (ethanol blended) nationwide.
118
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 113.  Boutique Fuels List under Section 1541(b) of the Energy Policy Act, 71 Fed. 
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By giving industry more flexibility on whether to use 

oxygenate or not, the effect has been a move towards a more 

uniform fuel standard.  Many suppliers had already switched to 

ethanol blended RFG before the removal of the oxygenate 

requirement in order to avoid liability for MTBE 

contamination.119  Moreover, while non-oxygenated RFG and 

ethanol blended RFG are not fungible, another provision of 

EPAct, the renewable fuels program, has further influenced the 

industry’s tendency to move towards ethanol blended RFG. 

 The renewable fuels program created a nationwide 

renewable fuel standard (“RFS”), which requires gasoline sold 

across the country to contain specified volumes of renewable 

fuel.120  It was designed to reduce the country’s dependence on 

foreign energy.121  Ethanol is currently the primary renewable 

fuel being used to meet this requirement.122  The standard was 

initially set at current use levels, and, as such, follows the 

general tendency of EPAct to not interfere greatly with boutique 

fuels.123  The RFS requirement, in concert with the removal of the 

oxygenate requirement, may help reduce the number of gasoline 

types without further government intervention. 

 Although the RFS plays into the widespread use of 

ethanol in special fuel blends, renewable fuel mandates are not 

technically boutique fuel requirements.  As mentioned earlier, 

the EPA has a very narrow view of how far its authority extends 

with respect to boutique fuels.  States have begun implementing 

their own renewable fuel programs parallel to the federal RFS.  

Because such programs are not boutique fuel requirements, the 

EPA does not believe it has authority to preempt such state 

programs.124  Many stakeholders have urged that the EPA should 

be able to preempt these state programs, just as it can with 

boutique fuels.125  In its comments to the EPA on the issue of 

boutique fuels, the Petroleum Marketers Association of American 

stated that state-based bio-fuel mandates are “the single greatest 

threat to the fungibility of gasoline and diesel supplies.”126  It 

would seem, however, that the federal government should 
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preempt these state programs insofar as they conflict with the 

nationwide trading program provided under EPAct.127   

 EPAct § 1509 also required the EPA and the Department 

of Energy to jointly conduct a “harmonization” study to account 

for the effect of multiple fuel requirements and the feasibility of 

developing national or regional motor fuel slates.128  It appears 

that this study was never completed.  Again, boutique fuels do 

not seem to be a critical issue except when supply disruptions 

occur.  Under normal circumstances, there is a tendency to 

disregard the nominal impacts.  Finally, EPAct gave the EPA 

authority to waive fuel regulations under certain circumstances 

and when in the public interest.129  This waiver, while perhaps 

penalizing companies that have invested in technology to meet 

requirements, also has the effect of alleviating some of the 

problems posed by boutique fuels when supply disruptions occur. 

 Other changes to fuel requirements will reduce the 

differences between gasoline types across the country.  The Tier 2 

vehicle and low sulfur gasoline program requires all gasoline to 

average 30 parts per million sulfur beginning 2011, 130 “whereas 

previously only RFG required additional sulfur control.”131  

Additionally, the EPA finalized a mobile source air toxics rule 

that eliminates the toxics distinction between RFG and 

conventional gasoline.132  “[T]he combination of the Tier 2 and 

[mobile source air toxics] programs will have addressed two of 

the fuel parameters (sulfur and benzene) states might otherwise 

have been interested in controlling in their own fuel 

programs.”133  These regulatory changes further demonstrate 

how programs already in place have reduced the impetus for 

states to opt for boutique fuel blends. 

V. CONCLUSION 

John Rockefeller chose the name “Standard Oil” in part to 

convey the image of a standardized product.  Today gasoline 

across the country may not by so “standard”.  Boutique fuels are 

basically government mandated versions of what the oil 

companies have spent large sums trying to make the public 
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believe: that one gallon a gasoline differs from another.134  

Because these different gasoline types require different processes 

to produce, and cannot be mixed with one another, they place a 

burden on the refining and transportation infrastructure.  But 

this infrastructure has also evolved along with the boutique 

fuels, with stakeholders taking part in the decisions to adopt 

unique fuels. 

 Boutique gasolines have provided quick, cost-efficient air 

quality improvements.  The effects of enacting a reduction of 

these fuels would create an even greater strain on refineries, 

which would have to invest large amounts to produce a more 

harmonized fuel blend.  This would raise prices at the pumps in 

areas that might not need cleaner burning fuel.  Under the 

current system, the connection of boutique fuels with 

significantly higher prices and greater volatility is at least 

somewhat tenuous.  Therefore it is probably most desirable to 

allow states some flexibility to adopt differing fuel standards.  

Long-term, fuel requirements show signs of converging, making 

the issue of boutique fuels moot.   
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