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RECENT DEVELOPMENT 

WHAT LIES BENEATH:                                              
THE CLCS AND THE RACE TO LAY 
CLAIM OVER THE ARCTIC SEABED 

I. ISSUES 

Territorial claim over the Arctic Ocean has long been a topic 
of debate between various countries that possess coastline along 
the ocean.1  As a result of these debates, Article 76 of the United 
Nations Convention on the Law of the Sea (“UNCLOS”) 
established the Commission on the Limits of the Continental 
Shelf (“CLCS”) to assess each Arctic nation’s territorial claims.2  
When this commission was established, the international concern 
with the Arctic Ocean was the ownership of waterways for the 
navigation of nuclear submarines.3  However, the shrinking 
Arctic ice cap has recently rendered exploration of the oil and 
natural gas deposits lying beneath more practicable, thereby 
further igniting territorial disputes.4  At the forefront of these 
disputes, Russia recently claimed that it controls an additional 
1.2 million square kilometers beyond what is currently 
recognized as their territory in the Arctic.5  Though Russia’s 
actions are not a legitimate way of claiming territory per CLCS 

                                                           

 1. Andrew King, Thawing a Frozen Treaty: Protecting United States Interests in 
the Arctic with a Congressional-Executive Agreement on the Law of the Sea, 34 HASTINGS 
CONST. L.Q. 329, 329 (2007). 
 2. See United Nations Convention on the Law of the Sea, art. 76(8), Dec. 10, 1982, 
1833 U.N.T.S. 397 [hereinafter UNCLOS]; Comm’n on the Limits of the Continental 
Shelf, http://www.un.org/Depts/los/clcs_new/clcs_home.htm (last visited June 4, 2008) 
[hereinafter CLCS]; see also King, supra note 1, at 333. 
 3. King, supra note 1, at 330. 
 4. Id. at 330–31. 
 5. Carolyn Gramling, Cold Wars: Russia Claims Arctic Land, GEOTIMES, Aug. 1, 
2007, http://www.geotimes.org/aug07/article.html?id=WebExtra080107.html. 
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procedure,6 their brazen acts have lit the proverbial fire under 
the other four countries in the running for that territory.7  
However, other scientists claim that it is not necessarily Russia’s 
actions that have caused so much activity in the Arctic but that it 
is simply the time of year that has induced other countries’ 
recent interest in the seabed.8  Whatever the reason for this 
recent surge of interest in the Arctic seabed, the CLCS has the 
lengthy and difficult task of determining what country will 
receive their endorsement.9 

II. SUMMARY 

A. The Commission on the Limits of the Continental Shelf 

The Commission on the Limits of the Continental Shelf was 
established in 1982 by UNCLOS to: 

[C]onsider the data and other material submitted by coastal 
States concerning the outer limits of the continental shelf in 
areas where those limits extend beyond 200 nautical miles, 
and to make recommendations in accordance with article 76 
and the Statement of Understanding adopted on 29 August 
1980 by the Third United Nations Conference on the Law of 
the Sea.10 

In crafting the mission of the CLCS, UNCLOS attempted to 
resolve a unique territorial problem facing the Arctic.  As stated 
by Chairman Peter Croker, the Arctic is “the only place where a 
number of countries encircle an enclosed ocean.  There is a lot of 
overlap.”11  In making order out of confusion, UNCLOS states 
that every nation along the Arctic Ocean is entitled to an area up 

                                                           

 6. See Adam Wolfe, Russian Claims to Pole Foreshadow More Arctic Disputes to 
Come, WORLD POLITICS REVIEW, Aug. 13, 2007, http://www.worldpoliticsreview.com/ 
articlePrint.aspx?ID=1019. 
 7. Clifford Krauss et al., As Polar Ice Turns to Water, Dreams of Treasure Abound, 
N.Y. TIMES, Oct. 10, 2005, at A1 (stating that Russia, Denmark, Canada, Norway, and the 
United States are the Arctic nations that have coasts along the ocean). 
 8. Nathanial Gronewold, ARCTIC: Obscure U.N. Panel Seeks to End Squabbling 
Over Territorial Claims, GREENWIRE, Aug. 24, 2007, available at 
http://www.eenews.net/Greenwire/print/ 2007/08/24/14.  See generally COMM. ON THE 
ASSESSMENT OF U.S. COAST GUARD POLAR ICEBREAKER ROLES AND FUTURE NEEDS, NAT’L 
RESEARCH COUNCIL OF THE NAT’L ACADEMIES, POLAR ICEBREAKERS IN A CHANGING 
WORLD: AN ASSESSMENT OF U.S. NEEDS 34 (2007) (“The peak season now for exploring the 
Arctic Ocean runs from July to September, when the pack ice recedes . . . .”). 
 9. Gronewold, supra note 8. 
 10. UNCLOS, supra note 2, at Annex II art. 2(1). 
 11. King, supra note 1, at 335 (statement of CLCS Chair Peter Croker). 
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to 200 miles from its shoreline.12  Any area beyond that 200 miles 
is to be submitted to the CLCS, which will make a 
recommendation to coastal States on “[m]atters related to the 
establishment of the outer limits of their continental shelf.”13   

The CLCS panel is comprised of twenty-one members who 
serve five-year terms and are experts in the field of geology, 
geophysics, or hydrography.14  This panel evaluates information 
submitted by a coastal State and recommends to the State 
whether or not a country may lay claim to a larger area of the 
Arctic.15 

The process set forth by UNCLOS requires that, before 
making a claim to Arctic territory, a country must ratify the 
treaty itself.16  Once the country is a signatory to the treaty, the 
country then has ten years to submit a proposal to the CLCS.17  
The proposal itself may take many years to compose.18  Such 
proposals should contain scientific research and evidence that 
the Arctic seafloor’s underwater ridges are not a separate feature 
from the country’s continental shelf but, rather, are simply 
geological extensions of the shelf.19  This is determined according 
to geological findings concerning the composition of the shelf.20  
Once the proposal has been submitted, it may take the CLCS a 
few more years to finalize their recommendations.21   

Even though CLCS may make a recommendation, the 
Commission has no actual jurisdiction or authority to decide land 
disputes.22  Thus, when more than one country attempts to claim 
the same area of the Arctic, the dispute would likely fall to 
negotiations between the clashing countries.23  However, “an 
endorsement from the CLCS lessens the chance of territorial 

                                                           

 12. UNCLOS, supra note 2, at Annex II art. 76(1). 
 13. Wolfe, supra note 6; see UNCLOS, supra note 2, art. 76(1) (indicating that 
“coastal State” is any country with a coastline on an ocean). 
 14. UNCLOS, supra note 2, at Annex II, art. 2(1). 
 15. COMM’N ON THE LIMITS OF THE CONTINENTAL SHELF, RULES OF PROCEDURE OF 
THE COMMISSION ON THE LIMITS OF THE CONTINENTAL SHELF 15 (2004), available at 
http://daccessdds.un.org/doc/UNDOC/GEN/N04/415/32/PDF/N0441532.pdf?OpenElement 
[hereinafter CLCS RULES OF PROCEDURE]. 
 16. See Gronewold, supra note 8. 
 17. CLCS RULES OF PROCEDURE, supra note 15, at 15. 
 18. See Gronewold, supra note 8. 
 19. Gramling, supra note 5. 
 20. Richard A. Lovett, Russia Plants Underwater Flag, Claims Arctic Seafloor, 
NAT’L GEOGRAPHIC NEWS, Aug. 3, 2007, available at 
http://news.nationalgeographic.com/news/pf/ 52712194.html. 
 21. Gronewold, supra note 8. 
 22. Id. 
 23. Lovett, supra note 20. 
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disputes arising.”24 

B. Oil and Gas Exploration in the Arctic 

It is estimated that mineral deposits under the Arctic Ocean 
hold 25% of the world’s current oil and natural gas reserves.25  
These deposits were previously extremely difficult to access due 
to poor weather conditions, virtually impassable waters, and the 
large solid Arctic ice cap.26  In recent years, climate changes have 
thinned the ice and opened waterways, making exploration of the 
oil and natural gas deposits more feasible.27  Though a lot of the 
potentially mineral rich territory is still currently covered in 
thick ice, a recent study suggests that Greenland and Antarctica 
are losing a combined total of 125 gigatons of ice sheet per year.28  
These developments have triggered the interest of countries that 
have coastlines bordering the region around the shrinking Arctic 
ice cap.29  These coastal countries are hoping to get a stake in the 
area now, so that if the ice continues to recede, retrieval of the 
minerals beneath may immediately commence.30 

However, the melting of the Arctic ice cap is not a 
certainty.31  Although the Arctic may continue to grow warmer in 
the coming years,32 its climate variability—described as “decade 
long oscillations”33—indicates the warmer temperatures may not 
continue.34  In a nutshell, “predicting the future climate is 
risky.”35  Despite the climate uncertainty, oil and gas exploration 
of the Arctic does not rely solely on the Arctic ice cap melting.36  
In fact, a panel of experts convened by the United States Arctic 
Research Commission determined that “the exploration, 
development, production and transportation of petroleum in the 
Arctic will expand with or without climate change as prices 

                                                           

 24. Gronewold, supra note 8. 
 25. Id. 
 26. King, supra note 1, at 330–31. 
 27. Id. at 330. 
 28. Andrew Shepard & Duncan Wingham, Recent Sea-Level Contributions of the 
Antarctic and Greenland Ice Sheets, 315 SCI. MAGAZINE 1529, 1529 (2007). 
 29. Krauss, supra note 7, at A1. 
 30. Wolfe, supra note 6. 
 31. See U.S. ARCTIC RESEARCH COMM’N, SPECIAL PUBL’N NO. 02-1, ARCTIC OCEAN 
CLIMATE CHANGE SPECIAL PUBLICATION: A SCENARIO FOR THE US NAVY 10 (2002), 
available at http://www.arctic.gov/files/climatechange.pdf. 
 32. See id. 
 33. Id. at 5. 
 34. See id at 7. 
 35. Id. at 9. 
 36. U.S. ARCTIC RESEARCH COMM’N, supra note 31, at 6. 
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continue to rise due to the decreasing rate of discovery of 
reserves elsewhere.  Climate warming and reduction in ice cover 
will facilitate and perhaps accelerate the process.”37 

C. Russia’s Actions to Claim the Arctic, and Its Effects on Other 
Countries 

In 2001, the Russian Federation became the first United 
Nations (“UN”) member state to propose expanded outer limits of 
its continental shelf.38  In 2002, the CLCS concluded that “the 
scientific evidence presented in the proposal was insufficient for 
a final determination and recommended that Russia submit a 
revised version.”39  That determination has since put Russia’s 
claims over the Arctic on hold, and a revised proposal is not due 
until 2009.40  After Russia’s 2001 move to claim territory, nine 
other countries have been quick to follow their lead.41  
Surprisingly, the United States has yet to join this movement.  In 
fact, the United States has failed to ratify the UNCLOS treaty, 
thereby making the option of submitting a CLCS proposal to 
extend their boundary impossible.  The UNCLOS treaty has been 
stalled in the U.S. Senate since 1994, though President George 
W. Bush continues to favor ratification of the treaty.42  In October 
of 2007, the Senate Foreign Relations Committee finally 
approved the UNCLOS treaty and forwarded it to the full Senate 
for ratification.43  Currently, UNCLOS is the only treaty awaiting 
floor consideration on the Senate Executive Calendar.44  
Although this is a step forward, there is no indication of when it 
will be considered on the floor.45  However, because the CLCS 

                                                           

 37. Id. at 6. 
 38. Sean M. Murphy, U.S. Reaction to Russian Continental Shelf Claim, 96 AM. J. 
INT’L L. 969, 969 (2002). 
 39. Gronewold, supra note 8. 
 40. Id. 
 41. Id.  The nine other CLCS claims include submissions from the Russian 
Federation, Brazil, Australia, Ireland, New Zealand, Norway, France, Mexico, and a joint 
submission by France, Ireland, Spain, and the United Kingdom.  Id. 
 42. King, supra note 1, at 338. 
 43. Press Release, Dick Lugar United States Senator, Senate Foreign Relations 
Committee Send Law of the Sea Convention to the Full Senate with an Overwhelming 17-
4 Vote (Oct. 31, 2007), available at http://lugar.senate.gov/press/record.cfm?id=286465. 
 44. See United States Senate Executive Calendar, 
http://www.senate.gov/pagelayout/legislative/ 
one_item_and_teasers/exec_calendar_page.htm; S. Exec. Calendar, 110th Cong. (Apr. 14, 
2008), available at http://www.senate.gov/legislative/LIS/executive_calendar/xcalv.pdf. 
 45. See King, supra note 1, at 338 (indicating that “the treaty currently languishes, 
the urgings of the president, the secretary of state, the military, the energy industry, and 
environmental organizations in favor of ratification notwithstanding”). 
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still has not approved the proposals of any other nation, the 
United States might not be too far behind, in the event that the 
Senate ever chooses to ratify UCNLOS.46 

Additionally, on August 2, 2007, Russia made headlines 
when two mini-submarines traveled below the ice of the North 
Pole and planted a Russian flag on the seafloor, claiming the 
territory for Moscow.47  Even though the media describes this as 
a publicity stunt that merits no legal claim, Russia’s actions once 
again brought attention to an ongoing territorial dispute in the 
Arctic.48  The controversy surrounding Russia’s conduct gained 
international attention, particularly among countries such as 
Canada and Denmark whose territorial claims directly conflict 
with those asserted by Russia.49  Indeed, Russia’s surprising 
claims prompted Canadian Prime Minister Stephen Harper to 
respond that the Canadian government “has put a big emphasis 
on reinforcing, on strengthening our sovereignty in the Arctic.”50 

III. ANALYSIS 

A. What This Means for the United States 

Though the United States has not ratified UNCLOS, this 
does not mean that they are out of the running in the race for 
Arctic territory.  Due to the lengthy CLCS review process, oil and 
gas drilling activity in the extended continental shelf regions by 
any country is likely a long way away.51  It also appears that the 
United States is not abandoning UNCLOS, and in fact, 
“[p]rospects for the U.S. Senate to ratify the Convention on the 
Law of the Sea [continue to] improve.”52  The stalled bill in the 
U.S. Senate has not aggrieved the energy industry, as “energy 
industry officials have made it clear to U.S. agencies that they 
are not interested in undertaking exploration and production 
beyond the 200-nautical-mile exclusive economic zone without a 
firm international legal framework recognizing any extended 

                                                           

 46. Gronewold, supra note 8. 
 47. Wolfe, supra note 6 
 48. Id. 
 49. Id. (noting that “Denmark and Canada are also pursuing scientific proof that 
the ridge [claimed by Russia] is connected to Ellesmere Island and Greenland 
respectively”). 
 50. Canada PM Asserts Arctic Claims, BBC NEWS, Aug. 8, 2007, 
http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/2/hi/americas/6939732.st
m (last visited June 4, 2008). 
 51. Gronewold, supra note 8. 
 52. Id. 



COSTON FORMAT PRE PAGINATION MK QC 7/25/2008  6:17:06 PM 

2008] WHAT LIES BENEATH 155 

claims.”53  However, the prospect of the United States joining the 
game may be even more distant because the CLCS is far from a 
“firm international legal framework.”54  For now, the only 
certainty is that the United States must make major political 
progress by either ratifying the UNCLOS treaty or attempting to 
resolve any concerns regarding Arctic lands in another forum.  
Further, the United States must engage other nations in order to 
become a major player in the Arctic territorial battle.55 

B. The Environmental Impact of Arctic Drilling and Exploration 

A related issue of concern for many stakeholders involves 
the uncertain environmental impacts that any expansion of 
coastal State territorial claims might create.  Shell’s plans to drill 
exploration wells in the Beaufort Sea have already drawn 
concerns that more detailed environmental impact statements 
have not been drafted regarding Arctic drilling.56  The concerns 
range from harming endangered species such as polar bears, 
seals, and fish, to threatening the way of life of the local people 
who depend on some of these animals as a primary food source.57 

International environmental law provides minimal guidance, 
at best, regarding the Arctic.  The “region . . . is subject to the 
undisputed jurisdiction of certain states, and for the most part 
environmental protection in that area is based on national 
environment laws, although these may implement international 
environmental obligations.”58  A need for cooperation has been 
recognized,59 and in response to this need, entities such as the 

                                                           

 53. Id. 
 54. See generally Wolfe, supra note 6 (noting, for example, that CLCS has no real 
dispute resolution power). 
 55. King, supra note 1, at 353 (“At a time when uncooperative members of the 
Senate are effectively forcing the United States to sit out the first half of the game, the 
short-term political costs of resubmitting UNCLOS as a log-jam busting Congressional-
Executive agreement are clearly outweighed by America’s need to be a full player in the 
remainder of the Arctic competition”). 
 56. Battle Lines Ahead of Offshore Arctic Drilling, MSNBC, Apr. 18, 2007, 
http://www.msnbc.msn.com/id/17262746/ (noting that “groups say federal officials should 
have allowed a more thorough public evaluation of the potential impact on the 
environment and the North Slope’s indigenous people before allowing any drilling”). 
 57. See id.; see also Andrew C. Revkin, Big Arctic Perils Seen in Warming, Survey 
Finds, N.Y. TIMES, Oct. 30, 2004, available at 
http://www.nytimes.com/2004/10/30/science/earth/30arctic.html. 
 58. PHILLIPE SANDS, PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW 711 (2nd 
ed. 2003).  The term “certain states” refers to the countries with coastlines along the 
Arctic Ocean that have there own set of laws concerning the territory under there 
jurisdiction. 
 59. Id. at 711. 
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Arctic Environmental Protection Strategy (“AEPS”)60 and the 
Arctic Council have appeared.61  Both of these organizations are 
only a “soft law approach” to protect the Arctic environment.62 

AEPS is a “non-binding environmental protection agreement 
among the eight Arctic nations.”63  These same eight countries 
then created the Arctic Council as “a consensus forum to provide 
means for cooperation, coordination, and interaction among the 
eight Arctic states and Arctic peoples . . . on common 
environmental and sustainable development issues.”64  However, 
neither the AEPS nor the Arctic Council possesses enforcement 
authority.65  Thus, no cooperative international framework is in 
place to protect the interests of environmentalists concerning the 
Arctic.66 

In spite of these efforts to raise awareness of potential 
adverse environmental impacts, these concerns do not seem to be 
slowing the push for Arctic drilling and exploration.67  In fact, 
“several prominent [U.S.] environmental organizations, including 
the Natural Resources Defense Council and the Ocean 
Conservancy, formed an unlikely alliance with big oil and gas to 
support UNCLOS.”68  This is because UNCLOS has provisions to 
help protect the Arctic environment.69  Thus, even though 
“pursuing oil exploration in the Arctic would threaten the 
region’s fragile ecology,”70 environmental groups also see 
internationally organized territory as a way establishing a 
cohesive view that will prevent pollution in the Arctic.71 

                                                           

 60. See Arctic Circle, Natural Resources, http://articcircle.uconn.edu/natresources/ 
(last visited June 4, 2008) (follow “The Arctic Environmental Protection Strategy and the 
New Arctic Castle” hyperlink). 
 61. SANDS, supra note 58, at 711. 
 62. Id. at 731. 
 63. Artic Circle, supra note 60.  The nations include Canada, Denmark, Finland, 
Iceland, Norway, Russia, Sweden, and the United States.  Id. 
 64. Id. 
 65. Id. 
 66. See SANDS, supra note 58, at 731; Amanda Griscom, Do the Right Thing: Frist 
Sides with Right-Wingers to Stymie Widely Supported Sea Treaty, GRIST, Jun. 17, 2004, 
http://www.grist.org/ news/muck/2004/06/17/griscom-treaty/index.html. 
 67. See King, supra note 1, at 337. 
 68. Id. 
 69. Id. at 337 (indicating that “its provisions ‘protect and preserve the marine 
environment and establish a framework for further international action to combat 
pollution’”); Griscom, supra note 66 (“Of particular interest to environmentalists are the 
treaty’s oversight laws for pollution and waste dumping, guidelines against overfishing, 
and protections for whales, dolphins, and other creatures of the deep”). 
 70. Wolfe, supra note 6. 
 71. See Griscom, supra note 66. 
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IV. CONCLUSION 

As the Arctic ice cap continues to melt, coastal countries will 
continue to pursue expansion of their continental shelves.  The 
mineral rich Arctic environment is simply far too lucrative to be 
ignored.  Although Arctic territorial boundaries, as they exist 
today, are unlikely to change in the near future, the slow and 
steady process envisioned by CLCS should eventually result in 
extended boundaries.72  However, due to geological features, a 
large area of the Arctic seafloor will remain international 
territory, not to be touched by any country.73  Finally, as 
improbable as it seems, environmental groups, governments, and 
the energy industry are on the same page when it comes to 
UNCLOS and the CLCS.  Each of these stakeholder groups 
agrees that a strong framework must be established in order to 
effectively protect, preserve, and utilize the Arctic environment 
and all that lies underneath. 

Jacqulyn Coston 

                                                           

 72. See Gronewold, supra note 8. 
 73. Id. 


