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KEYNOTE ADDRESS 

OBSTACLES AND OPPORTUNITIES  
IN LNG SITING 

 
Judge Danny Boggs* 

Thank you, Dean Rapoport and the University of Houston 
Law Center, for organizing this conference and for bringing me 
here. As Victor Flatt indicated, he was my law clerk early in my 
judicial career, and I was happy to accommodate him when he 
asked me to speak here. I feel a bit under false pretenses 
speaking here as an energy expert. It is true that from 1975 to 
1986 I was heavily involved in virtually every aspect of national 
energy policy, at one time or another. The series of positions I 
held included more than Victor mentioned earlier. I think I 
figured at one time that I had had eleven jobs in fourteen years, 
which meant the prospect of life tenure as a federal judge looked 
pretty attractive. I did have some very significant responsibilities 
in the natural gas areas: at the Federal Power commission, at the 
Senate Energy Committee during the consideration of the 
natural gas legislation, and then at the Department of Energy. 
But since 1986, when I was appointed as a judge, it has been 
mainly avocational. My only direct involvement as a judge was 
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when a case involving an Oklahoma natural gas contract 
somehow made its way into the Sixth Circuit. We certified this 
case to the Oklahoma Supreme Court. The Oklahoma court took 
it, decided it in three months, and sent us a nice note thanking 
us for not messing up Oklahoma natural gas law. 

I also felt connected to today’s issues when I looked at the 
new Energy Policy Act, which, by my count, has 510 sections 
covering 553 pages. I was heavily involved in drafting a good bit 
of the national energy legislation in the late 1970s, so I felt 
nostalgic that Congress has not mended its voluminous ways. It 
was a joy to look back and review my old files in a lot of these 
areas, especially my involvement with the Alaska Natural Gas 
Transportation System, because that was the mega-solution to 
the natural gas problems of that day, just as to a certain extent it 
appears that liquefied natural gas is thought to be the mega-
solution today. And so as I speak on this, I am reminded of a 
passage from the Rime of the Ancient Mariner: “By thy long grey 
beard and glittering eye, now wherefore stopp’st thou me?”1 both 
because I have been involved in this area for so long that I feel 
ancient, and also because it is said that what the ancient 
Mariner does is stop peace and talk. So that is sort of my role 
here. It reminds me, though, that as a judge, I have heard that 
judicial reform is not a sport for the short-winded. And, certainly, 
energy policy and energy policy development is equally not a 
sport for the short-winded. 

Natural gas policy got off on a very bad track as far back as 
the 1940s and 50s with price regulation. In 1954 people thought 
natural gas was going to be deregulated and, in another sign that 
things come around again, there was some “overenthusiastic 
lobbying,” i.e., bribery. And President Eisenhower vetoed 
deregulation. I met some people who had come to Washington in 
1954 to deregulate natural gas, with the idea that they would 
then go on to do other things. Thirty years later they were still 
involved in natural gas regulation. 

I came to the Federal Power Administration in 1975, and 
was told that we were about to pass a deregulation bill, and then 
we could go on and do other things. Of course, that meant that it 
was only ten years later, by 1985, that eventually natural gas at 
the wellhead level was deregulated. Many issues have remained 
since then, but some of the grossest distortions over that thirty-
year period finally were corrected. I believe that today’s 
                                                        

 1. Samuel Taylor Coleridge, The Rime of the Ancient Mariner, in ENGLISH POETRY 
(1170–1892) 355, 355 (John Matthew Manley ed., 1907). 
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discussion may impact a similarly long time frame. 
I want to try to situate my view and my historical view of 

LNG and energy policy in what I would call geographic, 
regulatory, and policy space. First, LNG is what I would call one 
of a group of physical mega-project activities. The Alaska Natural 
Gas Pipeline, which still does not exist, was another mega-
project, whose regulatory approvals began over thirty years ago, 
and seems to be coming around again, actually. We had synthetic 
fuels as a mega-project. We had coal export ports and even more 
exotic ideas. Not that such mega-projects are impossible or 
improbable, but they rarely pan out in the time frame and in the 
form in which they were originally proposed. Some may still 
come around. The Alaska Natural Gas Pipeline may occur, but 
the notion of a physical mega-project as a solution to energy 
problems is one that, I believe, rarely works out the way it is 
initially seen. 

Secondly, these are situated in what I would call the 
regulatory mega-project space. Which is to say, projects and 
proposals that are so massive it is felt that ordinary public utility 
regulation is not going to work—they are so large or of such 
national importance that they are moved outside the normal 
system. This has now happened with the Energy Policy Act, with 
FERC having overall siting approval. Again, these are things 
that have happened in the past. The Alaska Natural Gas 
Transportation Act brought the President and Congress into 
issues that had previously only been under FPC regulation. 
There were proposals for a “Synfuels Development Board,” which 
did not come to pass. It was thought that synfuels were so 
important they needed a different regulatory regime. Other 
projects that did not come to pass include proposals for a 
separate regime for a massive number of coal slurry pipelines, 
and also nuclear waste disposal, where we do have a regime, 
although we do not have nuclear waste disposal—yet. And thus, 
in this second, regulatory, area, the mega-regulations sometimes 
have worked out, but again, generally not the way it was 
proposed. 

The third area is what I would call, not “mega-projects,” but 
“mega-projections,” because you heard in today’s discussions 
many things about what would likely happen in the way of 
increased LNG, as one example. And for those distressed about 
projections, which, in the past have often had difficulties, I will 
hark back here to a short story about the Alaska Natural Gas 
Project, which had regulatory approvals from 1972–1977. 
Something was approved, a project was selected, which had 
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considerable support from the Carter and the Canadian Trudeau 
administrations, but which did not come to pass. We had the 
energy price rises of 1979, and then in early 1981, I participated 
as part of the Reagan administration team in a briefing from 
what was basically the old Carter team, including Energy 
Secretary Schlesinger and others, who explained why we should 
provide support for the Alaska Natural Gas Pipeline. 

They had the most wonderful projections provided by the 
most reputable sources. It showed the “most likely” path of oil 
prices and it showed the pipeline would be worth billions and 
billions to the country. That most likely path was that oil prices 
would continue to rise at five percent real per year forever from 
1981. The projection had the “lowest conceivable” oil price where 
the pipeline would still barely make money, and that lowest 
conceivable price was to continue to rise at one percent real from 
1981 forever. Of course, as it turned out, even today’s elevated 
prices are only one-third or one-fourth of what they projected as 
the lowest conceivable price. So again, in thinking about what is 
going to be needed, at least exercise some caution. 

Besides speaking historically, I will give a few views. I don’t 
want to be held by the SEC for market advice, but I did look at 
some of the government projections. For example, I have recently 
seen the projections that by 2025 the country will be consuming 
31 trillion cubic feet (“TCF”) of natural gas annually, as opposed 
to 22 TCF, which is the most we have ever consumed, and that 
LNG imports would reach 2 TCF as soon as 2010. I would have to 
say that if I were in the business, I would at least look at those 
very, very skeptically, and not bet my life on them. 

But yet, we have to think about the future by trying to make 
projections. The other great mega-projection I was involved in 
concerned electric power generation. In 1984, I sat in a 
congressional hearing, and on one side was Amory Lovins—I 
heard his name mentioned briefly today as the Lovins Study, 
that basically said we would never need to build anything ever 
again—and on the other side was the Edison Electric Institute, 
that said: “We have to keep building power plants tomorrow 
morning, or we’re going to run out!” As it turned out, of course, 
neither one was correct, which was my view. It was also my belief 
that some time in the future from 1984, we would need some 
additional electric power plants. Whether it was going to be in 
the early ‘90s or the late ‘90s I did not know, and of course, I 
went out of that business. So I am not doing this to say I was a 
good prognosticator, but to say that for years and years and 
years, people did not look really into that future, and they said, 
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apparently, “well, we’ll just let it come.” And all of a sudden, in 
the late 1990s, we started to see that we did need more electric 
plants, and we had not thought, in my view, “do we need coal, do 
we need nuclear, what do we need?” And the only thing available, 
and it did work, was that we put natural gas generation on. Now, 
to those who went through the energy wars of the 1970s, this was 
astonishing, because the whole principle then was that natural 
gas was so valuable we could not burn it, that we had to quit 
using it for things like electric generation. We even had a law, 
Public Utility Regulatory Policies Act (“PURPA”), to enforce that; 
instead, natural gas has been the solution, and it has meant that 
we have not had huge blackouts from lack of capacity. As Sheila 
Slocum Hollis pointed out, we have had grid problems, but we 
basically solved the short-term capacity problem by putting on an 
incredible amount of natural gas generation, and the use of 
natural gas for electricity has gone up 100 percent in fifteen 
years, forty percent in six years. It is not at all clear that was the 
best solution, but that is where we are, and it looks like that is 
where we are going to keep going at some level, because, pace 
Amory Lovins, electricity use is going to continue to increase. 

It is not going to increase at the pace that some of the 
electric utilities thought it would. When I was working for the 
Energy Secretary, I said that I thought electricity would continue 
to grow at about eighty-five percent of the rate of GNP growth, 
and that was true for about ten years. It has now come down to 
about sixty-five percent as fast as GNP, but if we continue to 
have economic growth, and there is no sign that we will not, we 
will continue to need electricity and we will continue to need 
more natural gas. 

The question of how we are going to get the gas we need is 
obviously one of the things that we have talked about today at 
the micro, individual project level. I wanted to say a couple of 
things from the broader historical level, both to what I would call 
the proponents of that kind of development, and to those who I 
would call, if not opponents, at least questioners or modifiers, 
and some of those things are as follows. 

To the proponents, as I have already said, be somewhat wary 
of the mega-projections and the mega-project cycle. I would also 
point out that what the government says about the regulatory 
regime must be taken with a grain of salt as well. Back in the old 
days when I was working in the Senate and with the House, I 
said that it seemed to me that anyone who was involved in a 
project that could come within the purview of Congress, and of 
certain Congressmen, should demand an extra rate of return for 
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the possibility of Congressional involvement in it. I noticed that 
principle, or fear, again, in reading section 311 of the new Energy 
Policy Act. Subparagraph 311(e)(3)(B) has a provision that seems 
to address that problem. I do not really know where it is intended 
to go, but I will mention this: the section says that “before 
January 1, 2015, the Commission shall not:” and then there is a 
series of things that the Commission shall not do, which basically 
are to impose various types of onerous regulations, concerning 
the connections between an applicant for a license and an 
affiliate, concerning serving other customers, and any regulation 
of the rates and charges. Now, this would seem to be the type of 
thing that a development proponent might wish, but of course, 
the question arises: could Congress repeal that section tomorrow 
morning? And the second question regards subparagraph (3)(C), 
which states “subparagraph (B) shall cease to have effect on 
January 1, 2030.” What does that mean, if the first section is 
supposed to protect you until 2015, and the next section says it 
does not count after 2030? I wish I had a good answer. Does it 
mean that between 2015 and 2030 Congress cannot change it, 
even though subsection (B) seems to say it only works until 2015? 
These are all things that I think serious developers should 
consider from every angle when trying to protect themselves as 
best they can from government regulation. Can they make 
contracts with a governmental agency so there would be 
penalties if later regulation were imposed? I do not know, but my 
view looking backwards is that I would be very wary of any 
assurances from levels of government. The benefit or possible 
return might, in the end, justify that risk, but there definitely is 
a risk. 

To the opponents or modifiers or questioners, I would simply 
put on the table, with respect to any specific project that is being 
questioned, “what alternatives will happen if this project does not 
happen?” If this is defeated, what happens elsewhere? My 
analogy here is the electric generation examples I gave. When 
coal and nuclear development pretty much stopped during the 
‘80s and ‘90s, that seemed to be an isolated result, but the fact 
that it happened led us to have the enormous increase in natural-
gas-fired generation, which is now impacting not just projects 
like LNG development, but also the price system across the 
country. If all of that electricity had been generated by some 
other fuel, that gas would be available to heat our homes, and the 
people in the Northeast and Northwest would not be paying a 
fifty percent or 100 percent increase in natural gas bills. So, that 
is to say I am not giving answers, but I am giving cautions and 
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warnings. 
There are two rules that occurred to me. One is that it is 

sometimes said that certain trends must happen, that electricity 
demand must grow at eight percent a year, or that when prices 
were down, that gas drilling would never come back. But if a 
trend can’t go on, then it won’t go on. No tree grows to the sky. 
Conversely, if something really needs to go on, then it will be 
done in some way. Something may seem to be highly 
controversial, things may limp along, but they will be resolved. A 
few examples: in the early ‘80s nuclear power plants seemed to 
be in considerable difficulty. Quite a number were cancelled, but 
the vast majority of them were finished, because that electricity 
supply is what is powering much of the East Coast, the 
Northeast, and South Central area. People talk about the death 
of nuclear power, but forty percent of the electric power of the 
East Coast, the Great Lakes area, and the Southeast comes from 
nuclear power. Nobody notices; it has fallen off the radar. 

Similarly, I come from a coal state, Kentucky. That is 
Eastern coal. When Western coal started to be developed, the 
question was how can we ever get it out? How many coal trains 
will it take? Yet, the coal trains rolled; more than half our coal 
production is now coming from west of the Mississippi. When we 
needed new electric plants around 1999, despite those who 
thought we would never get them done, we got them built, albeit 
perhaps not in the best way. The counter story perhaps is nuclear 
waste. People thought that was something we really had to do, 
and it has turned out that we have not really had to do it. We 
had alternative means of letting the waste sit where it is. That 
may be a problem, but it has not been a showstopper. So we have 
not been able to get Yucca Mountain, or any of the other nuclear 
waste disposals finished. 

Those are some warnings. Another warning, in thinking of 
something like LNG industries, is beware of competition, or, 
beware of planning in a vacuum. During the ‘70s and ‘80s, when 
we had energy crises, everybody had a solution, and their 
solution was the only answer: nuclear power; deep natural gas; 
coal gasification; conservation. Everybody had a scheme that, if 
you would only let them do it, would solve all of our problems. 
They started planning for it and it turned out, of course, that the 
solution ultimately adopted was some of everything. So anyone 
who planned to solve all of the nation’s needs with their plan 
ended up with the least economical, the more problematic, of 
every genre falling by the wayside. Again, while some of the talk 
today was quite good, when it was said that we have forty 
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projects in planning, and maybe fifteen would come to fruition, I 
would perhaps be even a little more cautious than that. 

But the thing I cannot warn you about, or that I have no 
answer for, is what sort of things get onto society’s radar at the 
highest level. Having worked in a lot of energy areas, it seems to 
me that I can think of a lot of things that are interesting and 
important that fell off the radar. They may be in the press, but 
they are not things you see on TV every night. Gasoline prices, 
for example, always are. The California blackout or any other 
blackouts are on the radar. Residential natural gas bills seem not 
to be on the radar. It is not something that you see on TV every 
night. We lost two billion dollars on the synthetic fuel plan that I 
had some involvement in. That seemed not to be on the radar. 
The fact that nuclear power is producing so much of our 
electricity is something people do not seem to notice. I do not 
have a good handle on what goes on and off the radar. Think of 
the Dubai Ports World deal. It was not a secret. It was in the 
trade press. All of a sudden, it became the most prominent, 
controversial story of the week, of the month. 

Professor Gauna brought up another example I was going to 
give of things coming on the radar, though perhaps not quite as 
colorfully as I was going to. There has been a lot of talk about 
LNG terminals and potential problems. When I was in Energy 
we spent months on the “green cloud that ate Brooklyn.” Her 
example involved a breach in a LNG tanker releasing a gas 
cloud, which becomes combustible, and then burns inward. There 
were wonderful projections that the cloud (I do not know exactly 
why it was green—it was white, but people said green) would 
then blow up all of Brooklyn. I could easily see how at some point 
this might be taken beyond the setting of a nice academic 
conference so that, all of a sudden, the national news media 
would talk about nothing but the ability of this program to 
destroy most of an American city. I am not saying that is right or 
wrong, I am just saying that you should think—both 
academically and business-wise—about how something can get 
onto the national radar in a way that you may not certainly have 
desired or even anticipated. If you were a poor apple producer in 
Washington State ten years ago, the notion that Alar was 
suddenly going to destroy your apple market might not have been 
on your radar at all. So again, I simply present this as a potential 
type of warning. 

I perhaps did not mean to be as minatory as I have been, in 
terms of sounding a warning. I am sometimes reminded of the 
story told about General Curtis LeMay, who was the head of the 
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Strategic Air Command—quite an impressive fellow—when he 
tasked a young lieutenant to go do something. The young man 
came back and said, “Sir, we’ve encountered an insurmountable 
obstacle!” The General said, “Son, in my command, we don’t have 
any obstacles, we only have opportunities.” The lieutenant shot 
right back: “Yes, sir! We’ve encountered an insurmountable 
opportunity, sir!” 

There are obstacles, but there are also opportunities. When I 
was in the Energy Department, the slogan we adopted as our 
overall mantra was that we were confident, but we were not 
complacent. I think that if people of energy, intelligence, and 
goodwill, in academia and regulatory bodies and in the 
development community, if they talk to each other, if they come 
together, in opportunities for education and discussions such as 
this, things will not be perfect, but I think we can face events 
with confidence, but not complacency. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


