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Right to Counsel 
 Constitutional right to free appointed counsel. 
 The right to the effective assistance of  

counsel. 
 Role of  the counsel in the proceedings. 



U.S. Constitution: VI Amendment 
Criminal Cases 

In all criminal prosecutions, the accused shall enjoy the right…to  
have the Assistance of  Counsel for his defence. 

 



Gideon v Wainwright,  
372 U.S. 335 (1963). 

• The Supreme Court unanimously ruled that, under the 14th 
Amendment to the U.S. Constitution, states were required to 
provide free appointed counsel  in criminal cases to defendants 
who were unable to afford to pay for their own attorneys. 



But, Professor Hew, 
Immigration law is civil, not criminal… 



Padilla v. Kentucky 
559 U.S. 356 (2010). 

• The Supreme Court held that the Sixth Amendment Right to 
effective assistance of  counsel required lawyers to inform their 
clients of  pertinent and potential immigration consequences that 
flow from a conviction. 

• “Although removal proceedings are civil in nature, see INS v. 
Lopez-Mendoza, 468 U. S. 1032, 1038 (1984), deportation is 
nevertheless intimately related to the criminal process.” 

 



U.S. Constitution: V Amendment 
Civil Cases 

“No person shall be…deprived of  life, liberty, or property, without due 
process of  law…” 



In Re M-A-M 
25 I&N Dec. 553 (BIA 2003). 

 
• BIA recognized Fifth Amendment due process concerns for 

respondents lacking sufficient competency to proceed and gave 
immigration judges authority to conduct evaluations for appropriate 
safeguards necessary to ensure that immigration proceedings are 
sufficiently fair. 
 

• “The test for determining whether an alien is competent to participate 
in immigration proceedings is whether he or she has a:  
1. rational and factual understanding of  the nature and object of  the 

proceedings,  
2. can consult with the attorney or representative if  there is one,  
3. and has a reasonable opportunity to examine and present evidence and  

cross-examine witnesses. “ 
 



But, Professor Beck, 
does that mean the IJ can appoint a free 

lawyer? 



Motion For Preliminary 
Injunction 
• USDC Western District of  Washington, (Seattle) stop 

immigration judges from moving forward with immigration 
court hearings for six children ages 10-17 

• Refrain from denying continuances until the children are able to 
obtain counsel. 

• http://www.nwirp.org/Documents/PI_motion.pdf 
 



In re Gault 
387 U.S. 1 (1967). 

• Procedural Rights afforded to Juvenile Defendants in Delinquency 
Proceedings 

 
• “[T]he Due Process Clause of  the Fourteenth Amendment requires that 

in respect to proceedings to determine delinquency which may result in 
commitment to an institution in which the juvenile’s freedom is curtailed, 
the child and his parents must be notified of  the child’s right to be 
represented by counsel retained by them, or if  they are unable to afford 
counsel, that counsel will be appointed to represent the child.” 

 
_____________ 

 
If  UACs have a liberty interest at stake, should they have counsel appointed 

to them, as per In re Gualt? 



Civil Proceedings Where No 
Lawyer Is Appointed 
• In Middendorf  v Henry, 425 US 25(1976), a 7-2 majority held that 

there was no right to appointed counsel at a summary court-
martial even though the presiding officer could impose a 
maximum punishment of  30 days confinement at hard labor. 

• Lassiter v Department of  Social Services, 452 US 18(1981), appointed 
counsel was rejected for parental status termination proceedings 
for indigent parents. The Court observed as a litigant’s 
interest in personal liberty diminishes, so does his right to 
appointed counsel. 

 



Demore v. Kim 
538 U.S. 510 (2003). 

• "It has been settled for over a century that all aliens within our territory 
are "persons" entitled to the protection of  the Due Process Clause.  
Aliens "residing in the United States for a shorter or longer time, are 
entitled, so long as they are permitted by the government of  the United 
States to remain in the country, to the safeguards of  the Constitution, 
and to the protection of  the laws, in regard to their rights of  person 
and of  property, and to their civil and criminal responsibility." Fong Yue 
Ting v. United States, 149 U.S. 698, 724, 37 L. Ed. 905, 13 S. Ct. 1016 
(1893). The Japanese Immigrant Case, 189 U.S. 86, 100-101, 47 L. Ed. 721, 
23 S. Ct. 611 (1903), settled any lingering doubt that the Fifth 
Amendment's Due Process Clause gives aliens a right to challenge 
mistreatment of  their person or property." 



INA § 292 
Right to Counsel 
8 U.S.C. § 1362 

  • In any removal proceedings before an immigration judge and in any 
appeal proceedings before the Attorney General from any such 
removal proceedings, the person concerned shall have the privilege of  
being represented (at no expense to the Government) by such 
counsel, authorized to practice in such proceedings, as he shall choose. 



INA § 208(d)(4)  
Asylum procedure. 
Notice of  privilege of  counsel and consequences of  frivolous 
application. At the time of  filing an application for asylum the 
Attorney General shall: 

(A) advise the alien of  the privilege of  being represented  
by counsel and of  the consequences, under paragraph (6), of  
knowingly filing a frivolous application for asylum; and 
 
(B) provide the alien a list of  persons (updated not less  
often than quarterly) who have indicated their availability to 
represent aliens in asylum proceedings on a pro bono basis. 



$500,00 given by New York  
City Council 
• The New York City Bar Association applauds the New York City 

Council for allocating $500,000 for the “nation’s first public 
defender system for immigrants facing deportation,” as the New 
York Times described it. The Council’s effort is a model for what 
Congress should enact nationwide, to support justice, economic 
fairness and efficient administration of  the courts. 



Montes-Lopez v. Holder 
694 F.3d 1085 (9th Cir. 2012). 

• Petitioner’s attorney failed to appear at asylum hearing because 
his law license was temporarily suspended. Petitioner sought a 
continuance. 

• IJ denied continuance and denied asylum application. 
• 9th Circuit held IJ’s decision violated the petitioner’s statutory 

right to counsel by forcing Montes-Lopez to proceed without his 
counsel. 

 
_____________ 

 
Would the 9th Circuit’s decision be persuasive in our more conservative 5th 

Circuit? 



The Role of  the Attorney and 
Effectiveness of  Counsel 

 What is the role of  an attorney in removal proceedings? 



Strickland v. Washington 
466 U.S. 668 (1984). 

• Reaffirmed the Presumed Prejudice Doctrine 
• Extended the doctrine to conflicts of  interests and state 

interference with the defense. 
• The Court argued when judging the performance of  counsel, it 

must be under what was “objectively reasonable under the 
circumstances.” 

• Two prong test to effective counsel under the Sixth Amendment: 
1. The defendant must show that counsel’s performance was 

deficient. 
2. The defendant must show the deficient performance prejudiced 

the defense. 



An “Objective Standard of  
Reasonableness” 

• Basically ask, were the attorney’s actions or inactions reasonable 
under the circumstances? 
 

• Would an action be effective in one case as opposed to another? 
 



8 CFR §1003.101(o) 
• Fails to provide competent representation to a client. Competent 

representation requires the legal knowledge, skill, thoroughness, 
and preparation reasonably necessary for the representation.  
Competent handling of  a particular matter includes inquiry into 
and analysis of  the factual and legal elements of  the problem, 
and use of  methods and procedures meeting the standards or 
competent practitioners. 



PR Code 1.1: Competent and 
Diligent Representation  
(a) A lawyer shall not accept or continue employment in a legal 
matter which the lawyer knows or should know is beyond the 
lawyer's competence, unless: 

(1) another lawyer who is competent to handle the matter is, with the 
prior informed consent of  the client, associated in the matter; or 
(2) the advice or assistance of  the lawyer is reasonably required in an 
emergency and the lawyer limits the advice and assistance to that 
which is reasonably necessary in the circumstances. 
 



PR Code 1.1: Comment 1 
“Competence”: possession of  the legal knowledge,  skill, and 
training reasonably necessary for  representation.  
 

Competent representation contemplates appropriate application by 
the lawyer of  that legal knowledge, skill and training, reasonable 
thoroughness in the study and analysis of  the law and facts, and 
reasonable attentiveness to the responsibilities owed to the client. 

 
______________ 

 
Does a lawyer have a duty to become competent? 



PR Code 1.1: Comment 2 
• “A lawyer need not necessarily have special training or prior 

experience to handle legal problems of  a type with which 
the lawyer is unfamiliar. A newly admitted lawyer can be as 
competent as a practitioner with long experience. Some important legal 
skills, such as the analysis of  precedent, the evaluation of  evidence and 
legal drafting, are required in all legal problems. Perhaps the most 
fundamental legal skill consists of  determining what kind of  legal 
problems a situation may involve, a skill that necessarily transcends any 
particular specialized knowledge. A lawyer can provide adequate 
representation in a wholly novel field through necessary 
study. Competent representation can also be provided through the 
association of  a lawyer of  established competence in the field in 
question.” 



8 C.F.R. § 1.1(i) 
• The term practice means the act or acts of  any person appearing 

in any case, either in person or through the preparation or filing 
of  any brief  or other document, paper, application, or petition 
on behalf  of  another person or client before or with the Service, 
or any officer of  the Service, or the Board.  
 



Matter of  Compean (I) 
24 I&N  Dec. 710 (A.G. 2009). 

• Under Attorney General Mukasey 
 

• Aliens in removal proceedings, have a statutory right to counsel, but the 
Constitution did not afford an alien a “redo” of  the removal proceedings 
based on the availability or a deficiency of  respondent’s counsel. 

 

• While the Fifth Amendment guaranteed fair immigration proceedings, it 
only extended to violations committed by the government and not by 
respondent’s counsel. 



Matter of  Compean (II) 
25 I&N Dec. 1 (A.G. 2009). 

• Under Attorney General Holder 
 

• Vacated Mukasey’s order in Matter of  Compean (I) 
 

• Reinstated Fifth Amendment right to counsel for respondents in removal 
proceedings. 

 

• BUT, it did not create the right to appointed counsel in immigration 
proceedings. 



Asylum: Affirmative Process 

• Individual has not been placed in removal proceedings 
 



Asylum: Defensive Process 

• Occurs when individual is already in removal proceedings with the 
EOIR 

 

• Individual asks for asylum as a defense against removal 
 



Need for a Competent Lawyer 
1. Is there any immigration relief  for the client? 
2. UACs may be eligible for various forms of  relief. 

a. SIJ Status 
b. U/T, other nonimmigrant visas 
c. Cancellation of  Removal 
d. Petition for Residency (family, etc., including VAWA) 
e. Voluntary Departure 
f. Asylum, withholding or removal, TPS, CAT, etc. 
g. Derivative Citizenship 

3. The only way to determine this is through “fact-finding.” 
_____________ 

 
How does a lawyer conduct “fact finding” and when is the lawyer’s 

representation effective? 


	Joe Vail’s Asylum Workshop�University of Houston Law Center�October 3, 2014�12:45 p.m. – 1:30 p.m.
	Right to Counsel
	U.S. Constitution: VI Amendment�Criminal Cases
	Gideon v Wainwright, �372 U.S. 335 (1963).
	But, Professor Hew,�Immigration law is civil, not criminal…
	Padilla v. Kentucky�559 U.S. 356 (2010).
	U.S. Constitution: V Amendment�Civil Cases
	In Re M-A-M�25 I&N Dec. 553 (BIA 2003).
	But, Professor Beck,�does that mean the IJ can appoint a free lawyer?
	Motion For Preliminary Injunction
	In re Gault�387 U.S. 1 (1967).
	Civil Proceedings Where No Lawyer Is Appointed
	Demore v. Kim�538 U.S. 510 (2003).
	INA § 292�Right to Counsel�8 U.S.C. § 1362� 
	INA § 208(d)(4) �Asylum procedure.
	$500,00 given by New York �City Council
	Montes-Lopez v. Holder�694 F.3d 1085 (9th Cir. 2012).
	The Role of the Attorney and Effectiveness of Counsel
	Strickland v. Washington�466 U.S. 668 (1984).
	An “Objective Standard of Reasonableness”
	8 CFR §1003.101(o)
	PR Code 1.1: Competent and Diligent Representation 
	PR Code 1.1: Comment 1
	PR Code 1.1: Comment 2
	8 C.F.R. § 1.1(i)
	Matter of Compean (I)�24 I&N  Dec. 710 (A.G. 2009).
	Matter of Compean (II)�25 I&N Dec. 1 (A.G. 2009).
	Asylum: Affirmative Process
	Asylum: Defensive Process
	Need for a Competent Lawyer

