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LIMITS ON VOIR DIRE

Standefer v, State
59 8.W.3d 177 (Tex. Crim. App. 2001)
(footnotes omitted)

In the present case, the trial court prohibited appellant from asking prospective jurors the
following question during voir dire: "Would you presuine someone guilty if he or she
refused a breath test on their refusal alone?" The trial court found that "requesting them
[prospective jurors] to make a commitment of that sort would be improper voir dire." The
Cowurt of Appeals reversed, holding that the question was a proper attempt "to discover
whether any venireperson would have an automatic predisposition to find a person guilty
simply because he refused to take the breath test, thereby rendering them unable or
unwilling to consider all of the evidence in determining the intoxication issue." We
granted the State's petition to determine when a voir dire question calls for an improper
commitmeni. We will reverse.

1, What is a commitment question?

" Aln attorney cannot attempt to bind or commit a prospective juror to a verdict based on
a hypothetical set of facts.” The rule is easily stated but has not been so easily applied.
Nevertheless, while caselaw has not always been clear and consistent, a few common
principles are apparent. Commitment questions are those that commit a prospective juror
to resolve, or to refrain from resolving, an issue a certain way after learning a particular
fact. Often, such questions ask for a "yes" or ™o" answer, in which one or both of the
possible answers commits the jury to resolving an issue a certain way. For example, the
following question seeks to clicit a commitment from jurors to convict a person of a drug
offense if that person is found with a residue amount of cocaine in a crack pipe: "If the
evidence, it a hypothetical case, showed that a person was arrested and they had a crack
pipe in their pocket, and they had a residue amount in it, and it could be measured, and it
could be seen, 1s there anyone who could not convict a person, based on that." A
comunitment question can also be a question that asks a prospective juror to refiain from
resolving an issue on the basis of a fact that might be used to resolve the issue. For
example, a guestion may attempt to secure a commitment to refrain from resolving the
punishment issues in a capital case on the basis of victim impact evidence:

Let us assume that you are considering in the penalty phase of any capital murder case,
okay? And some of the evidence that has come in shows that the victim's family was
greatly impacted and terribly grieved and greatly harmed by the facts....Can you assure us
that the knowledge of those facts would not prevent you or substantially impair you in
considering a life sentence in such a case?



This is not a proper question,

In addition, although commitment questions are generally phrased to elicit a "yes" or
"no" answer, an open-ended question can be a commitment question if the question asks
the prospective juror to set the hypothetical parameters for his decision-making. An
example of an open-ended commitment question is: "What circumstances in your opinion
warran{ the imposition of the death penalty?" To summarize, then, a question is a
commitment question if one or more of the possible answers is that the prospective juror
would resolve or refrain from resolving an issue in the case on the basis of one or more
facts contained in the question,

Of course, many questions in voir dire are not commitment questions and are not covered
by this opinion. For example, the question, "[1]f the victim is a nun, could [the
prospective juror] be fair and impartial?" does not ask the prospective juror to resolve or
refrain from resolving any issue. A juror could be "fair" and still take into account the
victim's status as a nun where that status is logically relevant fo the issues at trial or fail to
do so if the juror perceived that the victim's status as a nun should not be conirolling. If,
however, the defendant had asked, "Could you consider probation in a case where the
victim is a nun?" then he would indeed have asked a commitment question. In that
situation, the juror is asked to say whether he would refrain from resolving an issue in the
case (probation) based upon a fact in the case (the victim is a nun). And as that example
illustrates, the word "consider" does not prevent a question from being a commitment
question. To the contrary, the word "consider” often marks a commitment guestion in
which the prospective juror is asked to refrain from resolving an issue after learning a
fact that could be used to resolve that issue.

We have not always recognized these distinctions. In Maddux v. State, we held that
defense counsel could properly ask whether a prospective juror could consider probation
in a murder case in which a child had died. We contended that our holding was required
by our earlier holding in Nunfio. What we failed to appreciate, however, was that the
question in Nunfio was distinct from the question in Maddux for the reasons we have just
discussed in this opinion. Because Maddux was wrongly decided and produces
inconsistency in our precedent, we overrule that decision, along with any other decision
that is inconsistent with the principles articulated in this opinion.

2. When are commitment questions improper?
a, When the law does not require the commitment
(challenge for cause test)

Whether a question is a commitment question resolves only half the problem we confront
today. Not all commitment questions are improper. For example, questions concerning a
juror's ability to consider the full range of punishment for a particular offense meet the
above definition of commitment questions but are nevertheless proper. The question,
"Can you consider probation in a murder case?" commits a prospective juror to keeping



the punishment options open (i.e., to refraining from resolving the punishment issues in a
certain way) in a murder case. A murder conviction, even in the abstract, necessarily
comprises some factual elements: those listed in the statute (e.g. causing the death of an
individual). But jurors are required to follow the law enacted by the Legislature. So a
prospective juror must be able to consider the full range of punishment provided for an
offense or be challengeable for cause.

The distinguishing factor is that the law requires jurors to make certain types of
commitments. When the law requires a certain type of commitment from jurors, the
attorneys may ask the prospective jurors whether they can follow the law in that regard.

However, where the law does not require the commitment, a commitment question is
invariably improper. For example, a prospective juror is not chaliengeable for cause
simply becaunse he does not consider a particular type of evidence to be mitigating. And
whether a juror considers a particular type of evidence to be mitigating is not a proper
area of inquiry. In the mitigating evidence context, the linkage between these two
concepts -- challenges for cause and the propriety of asking questions -- was recognized
in Raby, but can be understood from examining other mitigating evidence cases in which
the proposed question was found to be improper, None of the questions in these cases
could have rendered a prospective juror challengeable for cause because jurors are not
required to give mitigating effect to any of those factors. Likewise, victim impact
evidence is a legitimate factor for a jury to consider in deciding whether to impose a life
sentence instead of the death penalty (i.c. in answering the mitigation special issue), and a
prospective juror cannot be asked whether such evidence would affect his resolution of
that issne. And the State cannot require a prospective juror to commit to the proposition
that potential rehabilitation is irrelevant to a determination of future dangerousness;
rehabilitation is in fact a proper consideration under that special issue. Of course, a juror
is not required to consider rehabilitation as evidence relating to future dangerousness, but
he is allowed to do so, and the State cannot attempt to secure a commitment on whether
he will do so. We conclude that, for a commitment question to be proper, one of the
possible answers to that question must give rise to a valid challenge for cause.

b. When the question adds fucts beyond those necessary for a challenge Jfor cause

Bven if a question meets this challenge for cause requirement, however, the question may
nevertheless be improper if it includes facts in addition to those necessary to establish a
challenge for cause. For example, in Arkins, the prosecutor asked prospective jurors if
they could convict a person who was arrested while possessing, in his pocket, a crack
pipe containing a residual amount of cocaine. The State could have permissibly
questioned the prospective jurors about their ability to follow a law that holds a person
guilty of possession even though the possession involves only a residue amount of the
drug in question. But the State's question supplied facts beyond what was nccessary 1o
sustain a challenge for cause (arrest, possession of a crack pipe, item found in the
defendant's pocket), These additional facts rendered improper what otherwise would
have been a proper question designed to assess whether a prospective juror was



challengeable for cause. To be proper, then, a commitment question must contain only
those facts necessary to test whether a prospective juror is challengeable for cause.

So, the inquiry for improper commitment questions has two steps: (1) Is the question a
commitment question, and (2) Does the question include facts -- and only those facts -
that lead to a valid challenge for cause? If the answer to (1) is "yes" and the answer to (2)
is "no," then the question is an improper commitment question, and the trial court should
not allow the question.

3. Application

We now consider the propriety of the voir dire question posed in the present case:

"Would you presume someone guilty if he or she refused a breath test on their refusal
alone?" This question is a commitment question. The question asks whether the
prospective juror would resolve the issue of guilt against the defendant if the juror learns
a particular fact -- that the defendant has refused a breath test. The word "presume” does
nothing to change the character of the question. That word simply adds another fact to the
equation, that the prospective juror would find guilt if there are no exculpatory facts to
counterbalance the breath test refusal.

The next step is to determine whether the question includes facts (and only those facts)
that lead to a valid a challenge for cause. The facts in this question would not lead to a
valid challenge for cause because a juror may permissibly presume guilt from such
evidence. The law recognizes that a defendant's refusal to take a breath test is admissible
in evidence. Absent statutory direction, a challenge for cause based upon the sufticiency
implications of an item of evidence would be inappropriate.

Because appellant's proposed commitment question would not lead to a valid challenge
for cause, the question was improper. The trial court properly prohibited defense counsel
from asking the question.

The judgment of the Court of Appeals is reversed and the case is remanded to that court
to address appellant's remaining points of error.



Hyundai Motor Co. v. Vasquez
189 S.W.3d 743 (Tex. 2006)
(footnotes and citations omitted)

In this case, we decide whether a trial court abuses its discretion in refusing to
allow a voir dire guestion from counsel that previews relevant evidence and inguires of
prospective jurors whether such evidence is outcome determinative. We hold that it does
not. The court of appeals held that it does. Accordingly, we reverse and remand.

oK

Four-year-old Amber Vasquez died in a low-speed neighborhood traffic collision,
after the passenger-side airbag in her aunt's Hyundai Accent deployed with enough force
to catch Amber's chin and break her neck. The driver of the other car had turned
unexpectedly in front of the Hyundai, and the force of the collision threw Amber forward
in her seat. It is undisputed that Amber was not buckled into her front-seat seat belt at the
time of the accident.

ook

The trial judge dismissed two jury panels before seating the jury in the case from
a third. During the first voir dire, Amber's counsel asked jurors whether the fact that
Amber was not wearing her seat belt would determine their verdict. After numerous
jurors indicated that the lack of a seat belt would determine their verdict, the trial court
dismissed the jury panel. During the second voir dire, the frial judge questioned the jurors
along similar lines, with slightly fewer, but nonetheless significant, affirmative responses.
The court again dismissed the panel.

Before the third voir dire, the trial judge discussed with counsel her concern that
the previous jury panels had misunderstood the inquiry about placing a child in the front
seat without a buckled seat belt to be one about the weight they could give to particular
evidence in the case rather than whether they could fairly consider ali of the evidence
presented. As a result, during the third general voir dire, in response to counsel's request
to ask general questions “about belting, seat belting, and seat belting habits much akin to
what ] did the last time 1 did general voir dire,” the trial court responded, “T am going to
let you ask those questions.” Thereafter, the trial court allowed counsel to ask “general
questions about belting” and to inquire about jurors' personal seat belt habits, but she did
not allow disclosure that Amber was not wearing one at the time of the accident. Counsel
asked questions about whether the jurors buckled their seat belts on short trips, before
leaving the garage, before exiting a driveway, and before leaving a parking spot. At the
conclusion of the third voir dire, the trial court excused 3 of the first 28 jurors for cause
and seated a 12 member jury and one alternate.

FoE K



The jury heard evidence for three weeks and returned a verdict in favor of
Hyundai. It found no design defect and assessed liability for Amber's death to the two
drivers (75 percent to Suarez, and 25 percent to the other driver). The trial court rendered
a take-nothing judgment,

The Vasquezes appealed, contending the trial court erred in disallowing voir dire
inquiry into whether the jurors would be “predisposed, regardless of the evidence,”
against the Vasquezes because “there is no seat belt in use,” to a point that “[the jurors]
could not be fair and impartial.” Hyundai responded that the proposed voir dire inquiry is
improper in that it asks jurors about the weight they would place on a particular piece of
relevant evidence, and thus the trial court properly refused to allow it. A panel of the
Fourth Court of Appeals affirmed the trial court’s judgment. Upon rehearing en banc,
however, the court of appeals reversed, holding that the trial court had abused its
discretion in disallowing the inquiry because the proposed question focuses “on the
ability of the jurors to be fair,” This Court granted Hyundai's petition for review.

I1. The Purpose of Voir Dire

The Bill of Rights in the Texas Constitution guarantees litigants a right to trial by
a fair and impartial jury and authorizes the Legislature to pass laws “to maintain its purity
and efficiency.” The Legislature thus has authority to pass laws establishing those
qualified to serve, consistent with the right to a jury trial, To that end, the Legislature has
established general juror qualifications relating to age, citizenship, liferacy, sanity, and
moral character. The Legislature also has established bases for juror disqualification,
including those relating to witnesses, relatives, and interested parties. Among these
bases, the Legislature has disqualifiedfrom jury service anyone who “has a bias or
prejudice in favor of or against a party in the case.”

Voir dire examination protects the right to an impartial jury by exposing possible
improper juror biases that form the basis for statutory disqualification. Thus, the primary
purpose of voir dire is to inquire about specific views that would prevent or substantially
impair jurors from performing their duty in accordance with their instructions and oath.

In addition, this Court recognizes that trial courts should allow “broad latitude” to
counsel “to discover any bias or prejudice by the potential jurors so that peremptory
challenges may be intelligently exercised.” “A peremptory challenge, commonly
referred to as a ‘strike,” is defined by rule 232 was one ‘made to a juror without assigning
any reason therefor.” > Peremptory challenges allow parties to reject jurors they perceive
to be unsympathetic to their position. The long-established practice of voir dire inquiry
for use in exercising peremptory challenges acknowledges the subjectivity inherent in
jury selection-voir dire does not lend itself to formulaic management. As one authority
has observed:

[TThe scope of the voir dire examination quite obviously can not be
bounded by inflexible rules of thumb, for of all the delicate psychological



factors inherent in a jury trial perhaps none is more essentially subjective
and hence less submissive to dogmatic limitations.

Peremptory strikes are not intended, however, to permit a party to “sclect” a
favorable jury. Counsel's latitude in voir dire, while broad, is constrained by reasonable
trial court control. Such control is necessary because, “[tjhough the motive of a
peremptory challenge may be to protect a private interest, the objective of jury selection
proceedings is to determine representation on a governmental body.” Thus, the exercise
of jury strikes is not solely a private endeavor: “[W]hen private litigants participate in the
selection of jurors, they serve an important function within the government and act with
its substantial assistance.”

I11. Voir Dire Inquiry Regarding Facts in a Case

Voir dire inquiry into potential juror bias and prejudice thus is proper to
determine whether jurors are disqualified by statute and to seek information that allows
counsel to intelligently exercise their peremptory strikes. Because the statute does not
define “bias” or “prejudice,” we defined them in Compton v. Henrie using their ordinary
meanings:

Bias, in its usual meaning, is an inclination toward one side of an issue
rather than to the other, but to disqualify, it must appear that the state of
mind of the juror leads to the natural inference that he will not or did not
act with impartiality. Prejudice is more easily defined, for it means
prejudgment, and consequently embraces bias; the converse is not true.

Other sources confirm that “bias” generally relates to inclinations, while
“prejudice” is associated with prejudgment. Although it expressly prohibits only bias or
prejudice concerning parties, we recognized in Compton that the statute extends to bias
or prejudice concerning types of cases. A juror who is prejudiced against all medical
malpractice claims, for example, is necessarily prejudiced “against a party in the case,”
even if they have never met.

Although a juror may be statutorily disqualified because of a bias or prejudice
against a type of claim or a general inability to follow the court's instructions regarding
the law, this Court has refused to hold that statements that reflect a juror's judgment about
the facts of a case as presented, rather than an external unfair bias or prejudice, amount to
a disqualifying bias, In Cortez v. HCCI-San Anionio, Inc. an attorney summarized the
evidence during voir dire, and then inquired of the jurors whether either party was
“starting out ahead.” The Court held that such inquiries are improper, and that a trial
cowrt should not disqualify a juror based on an answer to an inquiry that secks “an
opinion about the evidence.”

Cortez thus adopted the general rule that it is improper to ask prospective jurors
what their verdict would be if certain facts were proved. Fair and impartial jurors reach a
verdict based on the evidence, and not on bias or prejudice. Voir dire inquiries to jurors
should address the latter, not their opinions about the former. Cortez involved a general



summary of all the evidence, and thus we did not review whether a voir dire question
addressed to the weight a juror would give a relevant picce of the evidence could be
objectionable. Such an inquiry, however, raises similar concerns.

First, an inquiry about the weight jurors will give relevant evidence should not
become a proxy for inquiries into jurors' attitudes, because the former is a determination
that falls within their province as jurors. Just as excluding jurors who weigh summarized
facts in a particular way infringes upon the right to trial by a fair and impartial jury, so
too does excluding jurors who reveal whether they would give specific evidence great or
flittle weight. In both cases, questions that attempt to elicit such information can represent
an effort to skew the jury by pre-testing their opinions about relevant evidence. And,
when all of the parties to the case engage in such questioning, the effort is aimed at
guessing the verdict, not at seating a fair jury.

Second, inquiring whether jurors can be fair after isolating a relevant fact
confuses jurors as much as an inquiry that previews all the facts. Lawyers properly
instruct jurors that voir dire is not evidence, yet jurors must answer whether they can
fairly listen to all of the evidence based only upon the facts that counsel have revealed. Tn
responding, jurors are unable to consider other relevant facts that might alter their
responses, rendering their responses umreliable. This confusion may explain in part why
jurors' voir dire reactions to the evidence have not been proven to be predictors of jury
verdicts: experience tells that, whatever jurors' stated opinions about parficular evidence
may be at the outset, they can shift upon hearing other evidence.

Third, previewing jurors' votes piecemeal is not consistent with the jurisprudence
of our sister court. In Standefer . State the Court of Criminal Appeals held it improper to
ask jurors whether they would presume guilt if one fact was proved and no others. Our
sister court consistently has observed that

[Q]uestions that are not intended to discover bias against the law or
prejudice for or against the defendant, but rather seek only to determine
how jurors would respond to the anticipated evidence and commit them fo
a specific verdict based on that evidence are not proper,

As the statutory standards for bias or prejudice in civil and criminal cases are the
same, voir dire standards should remain consistent.

Finally, the Court's decision in Babcock v. Northwest Memorial Hospital does not
dictate that a trial judge must accept questions that seek (o assess jurors' opinions about
the weight they will place on particular evidence. In that case, we held that counsel could
question jurors about bias or prejudice resulting from a societal influence outside the
case-namely, tort reform. In contrast, a question that asks jurors to judge the weight to be
given an operative fact will not reveal whether jurors have potential external biases or
prejudices that improperly skew their view of case facts.

Statements during voir dire are not evidence, but given its broad scope in Texas
civil cases, it is not unusual for jurors to hear the salient facts of the case during the voir



dire. If the voir dire includes a preview of the evidence, we hold that a trial court does not
abuse its discretion in refusing to allow questions that seek to determine the weight to be
given (or not to be given) a particular fact or set of relevant facts. If the trial judge
permits questions about the weight jurors would give relevant case facts, then the jurors'
responses to such questions are not disqualifying, because while such responses reveal a
fact-specific opinion, one cannot conclude they reveal an improper subject-matter bias.

IV. Trial Court Discretion

One of the primary rules of voir dire in Texas civil cases has long been that trial
courts have broad discretion in conducting it. Until the court of appeals’ decision in this
case, neither this Court, nor any infermediate appellate court, had held that a trial court
abuses its discretion in excluding a voir dire question that incorporates isolated facts in a
case. In two instances, this Court has refused the writ from appellate decisions upholding
trial courts that rejected such inguiries. For good reason: an attorney's question is easier
to parse in the courtroom than it is in an appellate record. In this case, for example, when
a juror specifically asked whether questions about prejudice should take into account
evidence already disclosed by counsel, the response was ambiguous:

PROSPECTIVE JUROR NO. 7: T don't understand that question. Does that mean like
that by what we have heard so far we haven't made a judgment?

[PLAINTIFFS' COUNSEL]: Yeah. I don't want-Is there anyone here who has already
made up their mind? Let me ask that question real, real loud again. Is there anybody here
that thinks that they have already made up their mind on this case right now before you
have heard any evidence whatsoever?

Without being present in the courtroom, one cannot tell whether jurors might have
understood this response to be “Yes” or “No.”

It can be a close question whether a juror's response indicates a prejudice due to
personal animus or bias, rather than a fair judgment of the previewed evidence. Similarly,
it can be a close question whether a voir dire inquiry focuses on the former or the latter,
as the question presented for a ruling in this case reflects. Determining whether jurors’
answers assume or ignore the evidence disclosed to them turns on the courtroom context,
and perhaps the looks on their faces. So, too, does the import of counsel's questions, and
whether as phrased they seck external information or a preview of a potential verdict, The
trial judge is in a better position to evaluate the reasonableness of both aspects-the
question and the answer.

We observed in Cortez that trial judges have discretion to clarify whether a juror's
response is the result of confusion, misunderstanding, or mistake. Similarly, the trial
judge must have discretion to exclude questions that seek to gauge the weight a juror will
place on specific evidence. In Cortez, we held improper both (1) a juror's disqualification
based on answers that previewed the juror's vote, and (2) the actual questions that sought
the same. Depending on the circumstances, a trial judge may choose to hear jurors'
responses before deciding whether an inquiry pries into potential prejudices or potential
verdicts, but if the question reaches for the latter, a trial court does not abuse its discretion



in refusing to allow it. If the trial court allows a question that seeks a juror's view about
the weight to give relevant evidence, then the juror's response, without more, is not
disqualifying.

Permitting disclosures about the evidence the jury will hear during the case
increases the potential for discovering external biases, but inquiries to jurors after doing
so should not spill over into attempts to preview the verdict based on the facts as
represented fo the jurors. Balancing these competing concerns depends on the facts in a
case and on the inquiries posited to the jury. The trial judge is in a better position to
achieve the proper balance.

V. The Question

The Vasquezes contend the trial court erred in refusing to allow the following
inquiry to the jurors:

THE COURT: What is the type of question you need to ask other than what has already
been asked about their own individual use of seat belts or not seat belts?

[PLAINTIFFS' COUNSEL]: Your Honor, I need to know whether or not they would be
predisposed regardless of the evidence to-Their preconceived notion is that if there is no
seat bell in use, no matter what else the evidence is, that they could not be fair and
impartial.

THE COURT: And that's the type of question you are asking to ask?
[PLAINTIFFS' COUNSEL]: That's the kind of question I need to ask ....

After Hyundai's objection that the question would “pretest these jurors about the facts of
this case,” the trial judge stated:

THE COURT: All right. I'm going to sustain the objection. We are not going fo go any
further into seat belts....

The court of appeals held that the trial court abused its discretion in excluding the
*756 inquiry, agreeing with the Vasquezes that the proposed question “clearly focuses on
the ability of the jurors to be fair,” because, upon learning that Amber was not wearing a
seat belt, jurors should not be so biased that they could not consider the remaining
evidence in the case. Here, however, the trial court reasonably could have determined that
the question seeks to gauge the jurors' verdicts and therefore we disagree with the court
of appeals.

First, the question isolates a single fact material to the case: that Amber did not
wear a seat belt, Hyundai's defense at trial rested in part on a theory that its airbags would
not have harmed a child wearing a seat belt, as required by law, or sitting in the back seat.
Assuming that placing an unbelted child in the front seat is relevant, admissible evidence,



reasonable jurors could base their verdict on that fact alone. By isolating this fact, the
question seeks to identify those jurors who agree that the one fact overcomes all others,
As reasonable jurors, however, it is within their province to so conclude ™2 The
question thus asks the jurors' opinion about the strength of this evidence, and does not

cull out any external bias or prejudice,

Jurors should not base their verdicts on matters that are irrelevant, inadmissible,
or untfairly prejudicial, and counsel is entitled to frame voir dire inquiries that ensure that
the seated jury will not do so. In those cases in which prejudicial evidence cannot be
excluded, a party is entitled to a limiting instruction, and to inquire whether jurors can
follow it. Here, however, both the trial court and the court of appeals concluded that
evidence of the lack of a buckled seat belt was relevant and admissible; thus, the trial
court could have determined that the inquiry focused upon the weight jurors would give
specific evidence.

Second, incorporating phrases associated with an inquiry into whether the jurors
hold a preconceived bias does not alter the basic substance of this question. Although the
proposed question refers to predispositions and preconceived notions, both concepts
properly relate to opinions jurors hold before entering the courtroom and hearing the
relevant facts. Here, the question inciudes a relevant fact; thus, responses to it encompass
more than pre dispositions or pre conceived notions. In this case, the jurors' judgments
about the fact that Amber did not wear a seat belt at the time of this accident are not
separable from their potential verdict. The proposed inquiry asks about these judgments,
not about any separate unfair prejudice against a party or a claim jurors may have held
before hearing the facts of the case.

The Vasquezes maintain that, even if the proposed question is a commitment
question, it nonetheless is proper because the only commitment the question seeks is to
have jurors consider all of the evidence, as the law requires. The phrases “regardless of
the evidence” and “no matter what else the evidence is” included in this question,
however, do not transform its substance into a commmitment to listen to the evidence,
because the question itself isolates one relevant piece and its impact on juror decision-
making. Asking whether jurors will ignore all of the relevant facts, or all of the relevant
facts but one are two very different questions-an affirmative answer to the former reflects
bias or prejudice, but an affirmative answer to the latter, without more, reflects that jurors
think a presented fact is most important, based upon what they have been told by counsel.

The emphasis of the question is not ameliorated by asking in it whether jurors
could be fair and impartial. “Called as they are from all walks of life, many [jurors] may
be uncetrtain as to the meaning of terms which are relatively easily understood by lawyers
and judges.” In Corfez, we held that fair jurors do not leave their knowledge and
experience behind, but nonetheless must approach the evidence with an open mind.
However, if an inquiry suggests that, to be “fair,” jurors must not decide the case based
on a relevant fact, then a (rial court reasonably could conclude that the question seeks a
response that reveals nothing about a juror's potential fairness, but instead attempts to
guess about his potential verdict.



The Vasquezes rely upon several intermediate appellate court decisions to
contend that the proposed question is in the form of a permissible commitment question.
In those cases, however, the courts of appeals deferred to the trial courts' discretion in
allowing the questions; none of them reversed a trial court for excluding a question. We
disagree that trial courts muss allow such questions. They do not present a basis for juror
disqualification, as the appellate courts that have upheld trial courts' rejection of them
have observed.

VI Further Questions

At the conclusion of the general questioning of the panel, the trial judge asked
counsel to state the additional questions he sought to ask the jurors about seat belts. The
Vasquezes proffered the above question. In sustaining Hyundai's objection, however, the
trial judge also ruled: “We are not going to go any further into seat belts.” In so ruling,
the trial judge reversed an earlier decision to allow further follow up about seat belt usage
during the time allotted to counsel to question jurors individually at the bench. In
sustaining an objection to an improper voir dire question, a trial court should not
foreclose afl inquiry about a relevant topic. The Vasquezes' complaint as to this part of
the trial court's ruling, however, is not preserved,

A frial court may not foreclose a proper line of questioning, presuming that the
actual questions posed are proper. In some instances, an area of inquiry may be proper,
but not the particular question asked. In such circumstances, a trial court may exercise its
discretion to reject the form of the question. If it is necessary to discuss the facts in the
case to probe for potential biases, counsel must frame corresponding inquiries to avoid
jury confusion and ensure that the guestion does not seck to preview the verdict. When
the trial court determines that a proffered question's substance is confusing or seeks fo
elicit a pre-commitment from the jury, counsel should propose a different question or
specific area of inquiry to preserve error on the desired line of inquiry; absent such an
effort, the trial court is not required to formulate the guestion.

Thus, to preserve a complaint that a trial court improperly restricted voir dire, a
party must fimely alert the trial court as to the specific manner in which it intends to
pursue the inquiry. Such a requirement provides the trial court with an opportunity to
cure any error, obviating the need for later appellate review, and further allows an
appellate court to examine the trial court's decision in context to determine whether error
exists, and if so, whether harm resulted. In Babcok, we held that litigants need not
present a list of each intended voir dire question, but parties must nonetheless
“adequately apprise[ ] the trial court of the nature of their inquiry.” A timely, specific
presentation to the trial court of the manner of an inquiry is important because it is
difficult to evaluate after a trial whether the trial court's denial of an inquiry caused a
biased juror to be seated on the jury or to evaluate what additional information a party
conld have adduced for the exercise of peremptory strikes. Thus, the Court traditionally
has adhered strictly to the principle that voir dire objections must be timely and plainly
presented



Here, in response to the trial judge's request that counsel specify the type of
additional inguiry he would ask, counsel framed one inquiry. The proposed question is
virtually the same inquiry that the trial court perceived had caused confusion during the
second voir dire. That the trial court did not allow a similarly confusing question does not
mean, though, that the trial court would have rejected a different approach had counsel
proposed it. For example, the trial court could not have denied a question that asked if
any juror had a bias against product Hability lawsuits that would prevent them from
considering the Vasquezes' specific claims. Such a bias, if firmly held, would disqualify
any prospective juror who confessed such a belief. Not all questions or areas of inquiry
involving the facts of a case will impermissibly attempt to pre-test the weight jurors will
give those facts, But absent counsel proposing a different method of inquiry that would
avoid continued confusion or pre-commitment, the breadth of the trial court's ruling is
untested. Counsel does not have to present a list of questions to preserve error, but after
the trial court's ruling sustaining Hyundai's objection to the one presented, it was
incumbent on the Vasquezes to request alternative approaches to avoid the problems the
trial court was addressing by its ruling, Moreover, the fact that counsel asked other
general seat belt questions during the first voir dire does not shed light on the extent of
the trial court's ruling in the third, when counsei already had asked some general seat belt
questions and did not refer to the first two voir dires, or any question in them, in response
to the trial judge's request for the type of additional questions counsel sought to ask-much
fess seek a ruling on other types of questions counsel previously had asked without
objection. In determining whether error was preserved, the question is not, as the
dissents contend, whether the trial court knew the substantive arca of inquiry about which
counsel wanted to ask. The trial court knew counsel wanted to further inquire in some
manner about seat belts. But the trial court determined that the way in which counsel
posed the inquiry confused the jury and elicited pre-commitment, a call that the dissents
agree fell within its discretion, Counsel's continued pursuit of the same inquiry did not
preserve error on other inquiries that might have been proper had counsel posed them.
We cannot infer, as the dissents suggest, from the fact that the trial judge allowed other
questions in the first voir dire that she would not have allowed other questions in the
third, had counsel presented them in response to her request for the type of questions
counsel sought to ask.

The Vasquezes carried their objection to the trial court's ruling throughout the
remainder of individual voir dire, but they did not frame additional inquiries or convey to
the trial court that the thrust of any remaining questions would be different from the
single one presenied for a ruling, We do not know whether the frial court would have
allowed other sorts of inquiries had counsel presented their substance. We therefore hold
that the record does not present a sufficient basis for review of the trial court's ruling
foreclosing further inguiry into seat belts.



Cortez v. HCCI-San Antonio, Inc.
159 S.W.3d (Tex. 2005)

This case presents two issues: whether the trial court abused its discretion in
denying a challenge to an equivocating veniremember for cause, and whether an
objection to the denial was timely to preserve error. The court of appeals held that error
was preserved and that the trial court did not abuse its discretion. 131 S.W.3d 113. We
affirm the judgment of the court of appeals.

I

Carmen Puentes, a nursing home resident, sued HCCI-San Antonio (“HCCT”),
Altman Nursing, and Jerry Tristan for negligence, gross negligence, assault, penal code
violations, and intentional infliction of emotional distress related to a fall and allegations
of mistreatment at the Alta Vista Nursing Center, a nursing home HCCI had purchased
from Altman four months earlier. Puentes died while the suit was pending, and her heir
Jesus Cortez pursued the claim.

During voir dire, counsel questioned veniremember Snider, who had handled
automobile claims as an insurance adjuster. Snider said that his experience might give
him “preconceived notions.” “I would feel bias,” he said, “but I mean, T can’t answer
anything for certain.” When the trial judge asked him to explain his bias, he said that he
had seen “lawsuit abuse . . . so many times.” He said that “in a way,” the defendant was
“starting out ahead,” and explained:

Rasically — and I mean nothing against their case, it’s just that we see so
many of those. It’s just like, well, I don’t know if it’s real or not, And this
type [of] case I’'m not familiar with whatsoever, so that’s not a bias |
should have. It’s just there.

Upon further questioning, he agreed that at times when he evaluated automobile
claims, he found that they had merit, and that he was “willing to try” to listen to the case
and decide it on the law and the evidence. Cortez challenged Snider, arguing that he had
demonstrated bias, but the trial court denied the challenge. Cortez therefore had to use his
last peremptory challenge to strike Snider, and veniremember 7 was empaneled. Cortez
never challenged veniremember 7 for cause, and never stated why he found 7
objectionable, but maintains that he would have struck 7 had he been able.

The jury returned a $9 million verdict against the defendants, but after reduction
for setflement credits and the jury’s apportionment of fault, the trial court rendered
judgment against HCCI and Tristan for $87,869.36 in actual damages, and against Tristan



for $250,000 in exemplary damages. Cortez, unsatisfied with the judgment, refused
tender from HCCI and filed 2 motion for a new trial, which was denied.

Cortez appealed the judgments against HCCI and Tristan, on the ground that
veniremember Snider should have been dismissed for cause. The court of appeals
affirmed. 131 S.W.3d 113. We granted Cortez’s petition for review, and we affirm the
judgment of the court of appeals.

11

HCCT and Tristan claim that Cortez failed to preserve error by timely notifying
the trial court that he would be harmed by having to use his last peremptory sirike on
Snider. In civil suits in Texas district courts, each side has six peremptory
challenges—more than litigants in most other states.™ TEX, R. CIV. P. 233. When a
challenge for cause is denied, that error can be corrected by striking the veniremember
peremptorily. Thus, the error is only harmful if this peremptory challenge would have
been used on another objectionable veniremember.

Accordingly, in Hallett v. Houston Northwest Medical Center, we held that fo
preserve error when a challenge for cause is denied, a parly must use a peremptory
challenge against the veniremember involved, exhaust its remaining challenges, and
notify the trial court that a specific objectionable veniremember will remain on the jury
list. 689 S.W.2d 888, 890 (Tex. 1985). This ensures that “the court is made aware that
objectionable jurors will be chosen” while there is still time “to determine if the party
was in fact forced to take objectionable jurors.” Id. Our sister court applies the same test,
adding that a trial court may cure the objection by granting an extra peremptory
challenge. Escamilla v. State, 143 S.W.3d 814, 821 (Tex. Crim, App. 2004) (holding
error in denying challenge for cause is harmful only if party (1) strikes that veniremember
peremptorily, (2) exhausts peremptory strikes, (3) requests additional strikes, and if
refused (4) identifies objectionable juror remaining on venire).

Cortez's notice served this purpose, if barely. While it is unclear whether Cortez
gave his notice to the frial court before or after he delivered his strike list, it does appear
that the two events were roughly contemporaneous, More importantly, notice was given
before the jury was scated, and the trial court stated on the record “it’s preserved.” We
therefore hold that error was preserved.

Nor do we find Cortez waived error by failing fo state why veniremember 7 was
objectionable. See Wolfe v. State, 178 S.W.2d 274, 281 (Tex. Crim. App. 1944) (holding
that if a chaflenge for cause is improperly denied, the accused need not state why the
identified juror left on venire was objectionable). Peremptory challenges normally require
no reason. TEX. R. CIV. P. 232, While an “objectionable” veniremember could be
picked at random, the objecting party must do so before knowing who the opposing party
will strike or who the actual jurors will be. If it “guesses” wrong, any ertor is harmless; as




out sister court recently noted, if the opposing party or the court agree to remove this
veniremember, the objecting party does not get to object again to the veniremember who
will be seated instead. Escamilla, 143 S.W.3d at 821.

HCCI and Tristan also contend that any error was harmiess. We disagree. The fact
the Cortez prevailed at trial is not relevant, because we held in Hallest that “harm occurs”
when “the party uses all of his peremptory challenges and is thus prevented from striking
other objectionable jurors from the list because he has no additional peremptory
challenges.” 689 S.W.2d at 890. No one except the jurors themselves knows exactly what
transpires in the jury room; we know only the verdict. We held in Crown Life Insurance
Company v. Casteel that when a jury bases its finding on an instruction that “commingles
invalid theories of liability with valid theories,” we do not hold the error harmless
because the most that a reviewing court can say is that the verdict might have been
reached on a valid theory. 22 S.W.3d 378, 388 (Tex. 2000). Here, we do not know why
veniremember 7 was objectionable. But as in Casteel, we cannot know for certain that his
inclusion did not affect the verdict, so we presume harm. See Hallett, 689 S.W.2d at 890.

In Excel Corp. v. Apodaca, the court of appeals held that error was harmless when
an objectionable juror did not sign the verdict because the verdict still had the required
number of signatories. To the extent this holding is inconsistent with our conclusions
today, we disapprove it. 51 S.W.3d 686, 693 (Tex. App.—Amarillo 2001), rev'd on other
grounds, 81 S.W.3d 817 (Tex. 2002).

1T

Cortez next argues, citing several court of appeals opinions, that veniremembers
cannot be “rehabilitated”—that once a veniremember has expressed “bias,” further
questioning is not permitted and the veniremember must be excused.”™ We disagree that
there is such a rule, and to the extent these decisions conflict with our opinion here, we
disapprove those cases.

As a preliminary matter, we must define what we mean by “rehabilitation.” We
agree that if the record, taken as a whole, clearly shows that a veniremember was
materially biased, his or her ultimate recantation of that bias at the prodding of counsel
will normally be insufficient to prevent the veniremember’s disqualification. But what
courts most often mean by “rehabilitation” is further questioning of a veniremember who
expressed an apparent bias. And there is no special rule that applies to this type of
“rehabilitation” but not to other forms of voir dire examination. This Court has used the
term only once in connection with voir dire and then with apparent approval. See Goode
v. Shoukfeh, 943 S.W.2d 441, 452 n.4, 453 (Tex. 1997) (noting defense counsel




“attempted to rehabilitate” veniremember and affirming trial court’s denial of challenge
for cause). Similarly, our sister court has shown no special disapproval of rehabilitated
veniremembers. Thus, the length and effect of efforts to rehabilitate veniremembers are
governed by the same rules that apply to all of voir dire.

Of course, the rules of civil procedure contain no rule on voir dire, but a few can
be gathered from case law. Among these are that voir dire examination is largely within
the sound discretion of the trial judge and that broad latitude is allowed for examination.
Babcock v. N.W. Memoria'l Hosp., 767 S.W.2d 705, 709 (Tex. 1989). Both of these
principles are completely inconsistent with the assertion that voir dire must stop at the
moment a veniremember gives any answer that might be disqualifying, Certainly, just as
trial judges may exclude “needless presentation of cumulative evidence,” TEX, R. EVID.
403, they may place reasonable limits on questioning that is duplicative or a waste of
time.® But whether further questioning would be a waste of time may depend on factors
that may not appear in the record, such as a veniremember’s tone and demeanor, As in
any other part of voir dire, the proper stopping point in efforts to rehabilitate a
veniremember must be left to the sound discretion of the trial court.

At the same time, trial judges must not be too hasty in cutting off examination that
may yet prove fruitful. Statements of partiality may be the result of inappropriate leading
questions, confusion, misunderstanding, ignorance of the law, or merely “loose words
spoken in warm debate.” Complon v. Henrie, 364 S.W.2d 179, 182 (Tex. 1963); see also
Mines v. State, 852 SW.2d 941, 945 n.7 (Tex. Crim. App. 1992) (noting that a
veniremember was rehabilitated despite unequivocal answer as further questioning
showed she had been confused). If a veniremember expresses what appears to be bias, we
see no reason to categorically prohibit further questioning that might show just the
opposite or at least clarify the staterment. See, e.g., Glenn v. Abrams/Williams Bros., 836
S.W.2d 779, 783 (Tex. App.-Houston [14th Dist.] 1992, writ denied). If the initial
apparent bias is genuine, further questioning should only reinforce that perception; if it is
not, further questioning may prevent an impartial veniremember from being disqualified
by mistake. Similarly, we do not believe the discretion accorded trial judges in ruling on
challenges for cause is arbitrarily limited in cases involving rehabilitation. Because trial
judges are actually present during voir dire, they are “in a better position . . . fo evaluate
the juror's sincerity and his capacity for faimess and impartiality.” Swap Shop v. Fortune,
365 S, W.2d 151, 154 (Tex. 1963). Therefore, trial courts exercise discretion in deciding
whether to strike veniremembers for cause when bias or prejudice is not established as a
matter of law, and there is error only if that discretion is abused. See Malone v. Foster,
977 S.W.2d 562, 564 (Tex. 1998).

In reviewing such decisions, we must consider the entire examination, not just
answers that favor one litigant or the other. Compion, 364 S.W.2d at 182 (finding no bias
based on an “examination of the entire record™); see also Cannady v. State, 11 S.W.3d
205, 210 (Tex. Crim. App. 2000) (considering totality of veniremember’s examination).
For example, in Goode v. Shoukfeh, a veniremember admifted he had “a slight bias,” was




“leaning a little” toward the defendant, and the plaintiff was “starting off a little bit
behind.” 943 S.W.2d at 453 n.4. Nevertheless, we affirmed the trial court’s refusal to
strike the veniremember for cause based on the veniremember’s explanation that “both
sides . . . are preity even,” that his “bias” was only because the defendant’s explanation of
the evidence “was just a little more clear in [his] mind[.]” The ventremember explained,
“] can make my decision on the evidence that comes from the witness stand . . . . [ have
not made a decision just from what you two have said.” Id. Clearly, neither trial nor
appeliate courts are required to consider challenges for cause based on only one part of a
veniremember’s responses.

Nor do challenges for cause turn on the use of “magic words.” Cortez argues, and
we do not disagree, that veniremembers may be disqualified even if they say they can be
“fair and impartial,” so long as the rest of the record shows they cannot. By the same
token, veniremembers are not necessarily disqualified when they confess “bias,” so long
as the rest of the record shows that is not the case.

Here, the challenged veniremember admitted having a better understanding of the
defendant’s side, having worked as an insurance adjuster. Nevertheless, his answers to
the trial judge’s questions revealed that any initial apparent bias he expressed was
actually against lawsuit abuse. Like the veniremember in Goode, Snider said he was
willing to listen to all the evidence and to withhold judgment until the entire case had
been presented. He never indicated any inability to find for Cortez, if Cortez proved his
case. More significantly, he said he was “willing to try” to make his decision based on the
evidence and the law. That is all we can ask of any juror.

Many potential jurors have some sort of life experience that might impact their
view of a case; we do not ask them to leave their knowledge and experience behind, but
only to approach the evidence with an impatrtial and open mind. The veniremember here
expressed willingness to do that. Any bias he did express was equivocal at most, which is
not grounds for disqualification. See Goode, 943 S.W.2d at 453 n.4; Sullemon v. U.S. Fid.
& Guar. Co., 734 S.W.2d 10, 15 (Tex. App.—Dallas 1987, no writ). Snider was therefore
not biased as a matter of law, and it was within the frial court’s discretion to refuse to
strike him,

v

Finally, we address the veniremember’s affirmative response to a question by
Cortez’s counsel that the defendants “would be starting out ahead” of the other party
before he even got into the jury box. This cannot be grounds for disqualification. As we
long ago stated, “bias and prejudice form a trait common in all men,” but to disqualify a
veniremember “certain degrees thereof must exist.” Compton, 364 S.W.2d at 181-82,
“Bias, in its usual meaning, is an inclination toward one side of an issue . . . but to
disqualify, it must appear that the state of mind of the juror leads to the natural inference
that he will not or did not aef with impartiality.” /d. at 182 (emphasis added).
Accordingly, the relevant inquiry is not where jurors start but where they are likely to
end. An initial “leaning” is not disqualifying if it represents skepticism rather than an



unshakeable conviction. See Feldman v. State, 71 S.W.3d 738, 747 (Tex. Crim. App.
2002).

Cortez claims his case is analogous to Shepherd v. Ledford, 962 S.W.2d 28 (Tex.
1998). In Shepherd, a veniremember agreed that “based upon [his] past experience, [he]
could not be fair and objective in looking at the medical facts as they have been testified
to so that both sides start out evenly[,]” and that the plaintiff was starting out “ahead.” d.
at 34. We held that the veniremember was biased as a matter of law, and that the trial
court abused its discretion in failing to strike him for cause. /d. That veniremember,
unlike Snider, agreed that he “could not be fair and objective” in looking at the facts, and
that is what disqualified him. Jd. Snider said he was “willing to try” to decide the case on
the facts and the law.

Asking a veniremember which party is starting out “ahead” is often an attempt to
elicit a comment on the evidence. See Scott A. Brister, Lonesome Docket: Using the
Texas Rules to Shorten Trials and Delay, 46 BAYLOR L. REV. 525, 538 (1994). Such
attempts to preview a veniremember’s likely vote are not permitted. See Lassiter v.
Bouche, 41 S.W.2d 88, 90 (Tex. Civ. App.—Dallas 1931, writ ref’d);, Campbell v.
Campbell, 215 SW. 134, 137 (Tex. Civ. App.—Dallas 1919, writ ref’d). Asking which
party is “ahead” may be appropriate before any evidence or information abouf the case
has been disclosed,™ but here, the plaintiff’s attorney gave an extended and emotional
opening statement summarizing the facts of the case to the venire. A statement that one
party is ahead cannot disqualify if the veniremember’s answer merely indicates an
opinion about the evidence. See Jim M. Perdue, 4 Practical Approach to Jury Bias, 54
TEX. B.J. 936, 940 (1991) (recommending that disqualification turns on follow-up
question “Had you formed this opinion before you entered this couritoom?”). A
statement that is more a preview of a veniremember’s likely vote than an expression of an
actual bias is no basis for disqualification. Litigants have the right to an impartial jury,
not a favorable one.

AR KR

We hold that Cortez properly preserved error and that veniremember Snider was
not biased as a matter of law. The trial court therefore did not abuse its discretion n
failing to strike Snider for cause. We affirm the judgment of the court of appeals.

EXAMPLES OF THE NEW ATTITUDE

Hafi v. Baker




164 S.W.3d 383 (Tex. 2005y

The question in this case is whether a veniremember was biased as a matter of
faw. The court of appeals held that the veniremember was biased. S.W.3d . We
disagree,

Keith and Tan Baker sued Dr. Salah El Hafi and Cardiology Clinic, P.A., alleging
medical malpractice that caused the death of their mother, Jean Baker. During voir dire,
the following exchange occurred:

Counsel: Okay. Is there anybody here that feels that you could not
sit on a medical case and make a decision as to whether the doctor acted
within or below the standard of care? . . .

How about on the third row? . . . No. 25 [hand raised] . . .

Juror 25: I'm not saying [ want to [sic] be impartial, If T were in
your shoes, I would want to know that 1 have spent most of my
professional career on the defense side.

Counsel; Are you a lawyer?

Juror 25: Yes.

Counsel: Who are you with?

Juror 25: Preston and Calvert.

Counsel: Okay. And you actually defend health care operations?

Juror 25: Correct.

Counsel: Let me ask you: in all fairness, do you think that if this
were a horse race so to speak, the plantiff's [sic] are starting a little bit
behind in your eyes?

Juror 25: T mean — I'm not saying that — I would do my best to be
objective. I'm just saying that if I were in your shoes I might consider you
towards as the attorney who spend [sic] most of his career defending
malpractice lawsuits.

Counsel: You feel like you can relate very much to the defendant's
[sic] lawyers in this case? Is that fair?

Juror 25: That's correct.

Counsel: You feel like you would tend to look at it from their
perspective as more of the plaintiff's [sic] perspective?

Juror 25: I think it would be natural.

The trial court denied the Bakers' challenge for cause to veniremember 25, as well
as challenges to veniremembers 31 and 34. The trial court rendered judgment on the
jury’s take-nothing verdict in favor of Dr. El Hafi.

On appeal, the Bakers argued that veniremembers 25, 31, and 34 were biased as a
matter of law and should have been excluded for cause. The court of appeals agreed that
veniremember 25 was biased as a matter of law, reversed the trial court’s judgment, and
remanded the case for a new trial. _ S.W.3d at . The court of appeals did not
consider whether veniremembers 31 and 34 were also biased.



A bias is disqualifying if “it [] appear[s] that the state of mind of the juror leads to
the natural inference that he will not or did not act with impartiality.” Compton v. Henrie,
364 S.W.2d 179, 182 (Tex. 1963). “[Tthe relevant inquiry is not where jurors start but
where they are likely to end.” Cortez v. HCCI-San Antonio, Inc., ___ SW3d __,
(Tex. 2005). We therefore recently held in Cortez that a veniremember was not
disqualified merely for having a better understanding of the defendan(’s side, even
though he stated that “in a way,” the defendant was “starting out ahead.” Id. at __.

Here, the veniremember protested when counsel suggested that perhaps, in his
mind, the plaintiffs were “starting out a little behind.” He further explained that he
“would do [his] best to be objective.” The veniremember’s most “biased” statements
were his affirmative answers to leading questions suggesting that because of his career as
a defense attorney, he could relate to the defendants’ attorneys and might see things more
from the defendants’ perspective. Having a perspective based on “knowledge and
experience” does not make a veniremember biased as a matter of law. See Cortez, ___
S.W.3d at . Taken as a whole, veniremember 25's statements reflect more of an
attempt to “speak the truth” so that the examining counsel could intelligently exercise
peremptory challenges rather than any genuine bias. He twice reminded the examining
counsel, “[i]f T were in your shoes, 1 would want to know that I have spent most of my
professional carcer on the defense side.”

The Bakers argue that Shepherd v. Ledford, 962 S.W.2d 28 (Tex. 1998) is
indistinguishable. Tn Shepherd, counsel asked the venire panel whether anyone, “based
upon your past experience, you could not be fair and objective . . . .” /d. at 34.
Veniremember Somerville answered in the affirmative and was struck. Then,
veniremember Guerra stated, “I feel the same way.” Id. We held that the trial court erred
in denying the motion to sirike Guerra. As we explained in Corfez, it was Guerra’s
agreement with counsel’s suggestion that he could not be fair and objective that proved
his bias. See Cortez, _ SW.3d at . His other comments merely explained the
reasons behind his bias. Here, the veniremember disagreed with every suggestion that he
could not be fair and objective. His answers do not reflect a disqualifying bias.

Therefore, without hearing oral argument, we reverse the judgment of the court of
appeals and remand the cause to that court for consideration of the Bakers’ remaining
issues. See TEX, R. APP. P. 59.1.

Appellants argue the following exchange involving veniremembers 31 and 34
demonstrates bias as a matter of law:



COUNSEL:

Anybody else on the last row? How about in the row over here

on the side? Yes ma’am No. 31.

JUROR 31:

Well, I sort of feel like the guy who just spoke [venire panel

member 257, said it real well for me. But I'm in a personal sitnation where my
brother-in-law just died as a result of a surgery that went bad and my sister-in-law
is suing. And I was there for the whole time and know as much as she knows and
I'm on the doctor’s side. So you need to know that.

COUNSEL:

JUROR 31:

COUNSEL:

JUROR 31:

COUNSEL:

JUROR 31:

COUNSEL:

JUROR 34:

COUNSEL:

JUROR 34:

COUNSEL:

JUROR 34:

Well, let me ask you: Do you feel like you would have a leaning in a little
bit in favor of the doctor in this case based on your experience with your
brother-in-law? Was it your brother-in-law?

Brother-in-law. 1 would want to be fair and T would want to hear
everything, but I've just been in the situation.

Okay.

There were a lot of unanswered questions that still are unanswered, but [
would give the benefit of the doubt to the doctor,

Okay. Right. Youw're telling me that you would try to be fair, but as you
sit there today you realize that your experience would be such you would
probably have a tendency to give the benefit of the doubt to the doctor in
most medical cases?

Right. Because I'm in the middle of the real, live situation right now.
Okay. Thank you for speaking up. Anybody else in the fifth row?

1 would have to second that. My father is a physician. So I've sort of
grown up listening to a lot of discussion about the medical industry versus
attorney industry.

You're No. 347

That's correct. I'm sorry.

And you feel like you would be leaning in favor of the doctor?

T would Iike to tell you that I would be very impartial, but T just start off
with leaning for the physician.



Balker v. Hafi

Unpublished Opinion (13™ Ct. of Appeals 2006)

Appellants argue the following exchange involving veniremembers 31 and
34 demonstrates bias as a matter of law:

COUNSEL.:

JUROR 31:

COUNSEL:

JUROR 31:

COUNSEL:

JUROR 31:

COUNSEL:

JUROR 31:

COUNSEL.:

Anybody else on the last row? How about in the row
over here on the side? Yes ma’am No. 31,

Well, | sort of feel like the guy who just spoke [venire
panel member 25], said it real well for me. But I'm in
a personal situation where my brother-in-law just died
as a result of a surgery that went bad and my sister-
in-faw is suing. And I was there for the whole time
and know as much as she knows and I'm on the
doctor's side. So you need to know that.

Well, let me ask you: Do you feel like you would have a
leaning in a little bit in favor of the doctor in this case based
on your experience with your brother-in-law? Was it your
brother-in-law?

Brother-in-law. | would want to be fair and | would want to
hear everything, but I've just been in the situation.

Okay.

There were a lot of unanswered questions that still are
unanswered, but | would give the benefit of the doubt to the
doctor.

Okay. Right. You're telling me that you would try to be fair,
but as you sit there today you realize that your experience
would be such you would probably have a tendency to give
the benefit of the doubt o the doctor in most medical cases?

Right. Because I'm in the middie of the real, live situation
right now.

Okay. Thank you for speaking up. Anybody else in the fifth
row?



JUROR 34: | would have to second that. My father is a physician. So
I've sort of grown up listening to a lot of discussion about the
medical industry versus attorney industry.

COUNSEL: You're No. 347
JUROR 34: That’s correct. I'm sorry.
COUNSEL: And you feel like you would be leaning in favor of the doctor?

JUROR 34: | would like to tell you that | would be very impartial, but | just
start off with leaning for the physician.

A bias is disqualifying if “it appear[s] that the state of mind of the juror
leads to the natural inference that he will not or did not act with impartiality.”
Compton v. Henrie, 364 SW.2d 179, 182 (Tex. 1963). “[T]he relevant inquiry is
not where jurors start but where they are likely to end.” Cortez, 159 S.W.3d at 94.
A veniremember is not disqualified even though he states that “in a way,” the
defendant is “starting out ahead.” Id. In reviewing the decision of the trial court,
we must consider the entire examination, not just answers that favor one litigant
or the other, /d. at 93.

Veniremember 31 stated that she felt like veniremember 25, who had
stated he could relate to the defendant. She further added that her personal
situation would cause her to give the benefit of the doubt to the doctor. But upon
further examination by the court, she clarified she was referring fo the doctor in
her brother-in-law’s case and not to Dr. El Hafi. She added she could be a fair
and impartial juror,

Veniremember 34 agreed with number 31 and stated he would start off
leaning for the physician. Upon further examination by the court, he also stated
he could be fair and impartial.

We conciude the statements made by veniremembers 31 and 34 fall
squarely within Corfez and do not amount to bias as a matter of law.
Accordingly, we overrule appellant’s remaining issues and affirm the judgment of
the trial court.
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§ 35.43. Questions that may be asked—Seeking commitment

Some questions are objectionable because they are not restricted enough and,
therefore, may constitute a “globail fishing expedition."[FN1] Other questions are
objectionable because they are too restricted and, therefore, can be viewed as seeking
to commit the panel member to a particular verdict before evidence has been received.
A commitment question during voir dire can be proper or improper, depending on
whether the question leads to a valid challenge for cause.[FN1.1] Questions that are not
intended to discover bias against the law or prejudice for or against defendant, but
rather seek only to determine how jurors would respond to the anticipated evidence
and commit them to a specific verdict based on that evidence, are not proper.[FN1.2)
An improper commitment question during voir dire attempts to create a bias or
prejudice in the venireman before he has heard the evidence, whereas a proper voir
dire question attempts to discover a venireman's preexisting bias or prejudice.[FN1.3)
For a commitment question during voir dire to be proper, one of the possible answers to
that question must give rise to a valid challenge for cause.[FN1.4]

Under the rule governing reversible error, reviewing courts should assess the potential
harm of the state's improper commitment questioning during voir dire by focusing upon
whether a biased juror, i.e., one who had explicitly or implicitly promised to prejudge
some aspect of the case because of the state's improper questioning, actually sat on the
jury.[FN1.5] The ultimate harm question is whether the defendant was tried by an
impartial jury, or, conversely, whether the jury or any specific juror was “poisoned” by
the state's improper commitment guestions on a legal issue or fact that was important
to the determination of the verdict or sentence.[FN1.6]

The courts have not systematically examined what constitutes seeking to commit a
panelist. Therefore, the opinions are inconsistent with each other and provide very little
useful guidance for bench or bar.[FN2]

In a theft prosecution, seven prospective jurors knew the complainant well and some of
them had engaged in business dealings with him. Counsel sought to ask those panelists,
"By virtue of your personal knowledge of the truthfulness of [the complainant] would
you place greater credence on his testimony than you would on someone who
contradicted him whom you did not know?" The Court of Criminal Appeals upheld the
trial court’s ruling precluding that question, commenting, "The question, as framed, was



an attempt to require the prospective jurors to commit themselves as to how they
would pass upon the credibility of the witnesses prior to trial and the receipt of
evidence."[FN3] On the other hand, the court has approved asking panelists whether
they would give greater credibility to the testimony of a police officer merely because
he is a police officer.[FN4] It is unclear why one question is objectionable while the
other is not.

in a rape prosecution, the court has approved of asking the panelists whether the fact
that the defendant is Black while the complainant is white would prejudice the panelists
against the defendant.[FN5] Similarly, in an aggravated sexual assault prosecution, the
trial court was required to permit defense counsel to ask the panelists whether the
status of the victim as a nun would influence their judgments.[FN6&] Finally, in a murder
prosecution in which the deceased was a child, the trial court was required to permit
counsel to ask panelists whether they could consider probation in a murder case in
which the victim was a child.[FN7}

By contrast, in a murder prosecution a court of appeals upheld the trial court's ruling
prectuding counsel from asking panelists whether they could consider probation if the
evidence showed the victim was between the ages of one and two.[FN8] Similarly, a
court of appeals has held that in a murder prosecution the trial court properly precluded
counsel from asking panelists whether they could consider probation when the victim
was a five-month-old child.[FNS]

The court upheld a trial court's ruling in a capital murder prosecution that precluded
counsel from asking individual panelists whether they could consider life imprisonment
should the evidence show "that the defendant went into a store, 'attempted to rob it or
robbed it.' aimed a pistol at a woman's head at short range and shot her, killing her
instantly, and if the woman's husband testified to that."{FN10] The trial court permitted
counsel to ask members of the panel whether they could consider life imprisonment if
the evidence showed that a defendant shot someone in the head in the course of
committing robbery. The court commented, "the question that was permitted had more
details than the appellant was entitled to ask."[FN11] A court of appeals has upheld the
trial court's preclusion of a question whether four months is too long to wait for a victim
to identify an offender on the ground that counsel was seeking to get the panelists to
commit themselves to a verdict before hearing evidence.[FN12]

The defense attorney in a capital murder voir dire was precluded from asking panel
members a series of questions about various facts that might be considered as
mitigating. The questions were in the form, "No matter what the other evidence would
show, could you consider—as a mitigating factor?" The Court of Criminal Appeals held
that the form of the question was improper because it was an attempt to bind the panel
member to considering a particular fact—such a youth, duress, mental or emotional
pressure-—as mitigating. It approved of the trial court's offer to permit the same factors
to be inquired about in the form, "Could you consider—in deciding punishment."{FN13]
Atkins v. State[FN14) was a criminal prosecution for possession of less than 28 grams of
cocaine based upon finding in the defendant's possession a crack pipe with cocaine
residue in it. Over objection, the State was permitted by the trial court to ask members
of the jury panel, "If the evidence, in a hypothetical case, showed that a person was



arrested and they had a crack pipe in their pocket, and they had a residue amount in it,
and it could be measured, and it could be seen, is there anyone who could not convict a
person, based on that [evidence]?" Reversing a conviction and 30 year sentence, the
Court of Criminal Appeals held that including the words "is there anyone who could not
convict a person" in the question turned it into an effort at seeking commitment for a
particular verdict from members of the panel. As a resuit of being permitted to ask the
improperly-framed question, the State was able to challenge several jurors for cause,
who were dismissed from the panel. The Court of Criminal Appeals then approved of a
form of the same hypothetical that instead concluded with "Can you follow a law that
says a person can be found guilty of possessing a residue amount?" That form of the
question was proper because although it included a hypothetical based on the fact of
the case being tried it did not seek to commit members of the panel to a particular
verdict in advance of receiving the evidence.

The First Court of Appeals held that a voir dire question that outiined the terms of art.
38.23 of the Code of Criminal Procedure, the statutory exclusionary rule, and then
asked, "Could you as a juror disregard the evidence because it was obtained unlawfully
even though you knew that the person is guilty beyond a reasonable doubt?" was
seeking commitment from the panel. Despite the fact that the question asked "could"
not "would," the Court of Appeals said that "appellant attempted to have venirepersons
commit to how they would respond to particular circumstances presented in a
hypothetical question."[FN15]

The prosecutor in Paustian v. State[FN16] was permitted over objection to ask panelists
in a DWI trial whether it was a reasonable deduction from the evidence that a person
standing next to a car stalled on a public street who admits he or she had driven the
vehicle was the driver? The Court of Appeals, in reversing the conviction, explained well
the reason for prohibiting contracting with a panelist:

While it is proper to use hypothetical fact situations to explain the application of the
law, it is not proper to ingquire how a venireperson would respond to particular
circumstances presented in a hypothetical question. Although it is proper to question
juror's views and sentiments on social and moral subjects generally, the courts do not
permit a hypothetical case to be submitted, nor do they allow questions designed to
bring out the juror's views on the case to be tried. By asking the veniremembers if it was
reasonable to assume that the man next to the car was the driver, the State was not
explaining the law, but was seeking to commit the venire to a particular set of facts.
Every veniremember who ultimately served on the jury was asked individually the same
question by the State. This type of questioning, using a hypothetical or otherwise, is
improper and serves no purpose other than to commit the jury to a specific set of facts
prior to the presentation of any evidence at trial.[FN17]

The defendant in Benefield v. State[FN18] was charged with murdering his father.
Defendant clearly suffered from a history of mental iliness and claimed the defense of
legal insanity. Defense counsel sought to ask panelists whether if they found defendant
guilty of murder and that he or she was mentally ili, the fact that he or she was mentally
tl would keep them from granting probation to him. The trial court sustained an



objection that counsel was seeking a commitment from the panelists. The Court of
Appeals agreed with the trial court and held that the questions were improper. Justice
O'Connor dissented. She would hold that the questions were proper as efforts to
determine whether the panelist was biased or prejudiced against the defendant
because of his mental illness. She distinguished prior cases holding that improper efforts
to commit had occurred on the ground that each of those questions involved some fact
about the commission of the offense that made it particular to the case on trial, such as
asking whether a juror could consider probation when a knife was used in a murder.
Defendant asked the panel is a case in which he was charged with indecency with his
fourteen year old daughter whether it could acquit if it found some evidence of the
offense but not proof beyond a reasonable doubt. He then sought to ask the panel
whether it could acquit under those circumstances if it knew he would return to live
with his family if acquitted but the trial court on objection by the State precluded that
question. The Court of Appeals in Estrada v. State[FN19] held that the question was an
effort to have the panel commit to a view of the evidence:

First, we consider whether a jury venire's assessment of whether appeltant could go
back home is an issue inapplicable to the case. Whether appellant could or would return
home should he be acquitted is not an issue for the jury to consider because it takes into
account matters after the fact. Cf. Rhoades v. State, 934 S.W.2d 113, 118-19
(Tex.Crim.App.1996) (holding that venire question concerning the minimum calendar
years which defendant would have to serve before parole was not an issue before the
jury). Here, appellant's first question clearly involved the burden of proof which the
State would have to meet, However, his second guestion would have had the venire
take into account the possibility of his return to the home of the victim. We find this
analogous to Rhoades, where the appellant's question would have had the jury consider
the possibility of parole after a conviction. Rhoades, 934 5.W.2d at 118.

Second, appellant's question would have committed the jury to a specific set of facts.
See White v. State, 629 S.W.2d 701, 706 (Tex.Crim.App.1981) ... ; Coleman v. State, 881
S.W.2d 344, 350-51 (Tex.Crim.App.1994) ... . That is, the jury would have been made
aware that appellant was on trial for allegedly sexually abusing his daughter with whom
he lived. Moreover, the jury would have considered that if he was acquitted, he would
have returned home to live with his daughter, We find such a question was
improper.[FN20]

The E1 Paso Court of Appeals in Standefer v. State[FN21] held that the trial court erred in
a DWI prosecution when it prohibited the defense attorney from asking the panel, "Iif
someone refused to take a breath test, would you presume such person in your mind to
be intoxicated by virtue of refusing a breath test alone?" The Court of Appeals held this
was a proper question and was not an effort to have panelists commit to a particular
verdict on the evidence,

In Garza v. State[FN22] the Court of Appeals upheld a prosecutor's question whether
any member of the panel would insist on medical evidence in an aggravated sexual



assault case and whether any panelists would disbelieve the testimony of a witness
merely because that witness is a young child.,

Itis difficult to articulate general guidance on the matter of when a question becomes
objectionable because it attempts to commit a panelist to a particular view of the case.
The cases are inconsistent with each other. About the only guidance available is the
pragmatic observation that the more words used by the attorney in formulating the
question, the more likely it appears that the appellate court will conclude it is improper
because it seeks commitment. This result is particularly likely in relation to the number
of facts that are inserted into the question that conform to the anticipated evidence in
the case.

Presiding Judge Keller of the Court of Criminal Appeals attempted to rationalize the law
of voir dire commitment in Standefer v. State.[FN23] Inh a DWI trial, defense counsel
sought to ask members of the jury panel, "Would you presume someone guilty if he or
she refused a breath test on their refusal alone?" or "If someone refused to take a
breath test, would you presume such person in your mind to be intoxicated by virtue of
refusing a breath test alone?" The trial court denied permission to ask those questions
on the ground they sought to commit the jury. The Court of Appeals reversed on the
ground the guestions were not commitment guestions. In a five to four decision, the
Court of Criminal Appeals reversed the Court of Appeals.

Presiding Judge Keller acknowledged understatedly that voir dire commitment case law
"has not always been clear and consistent."[FN24] She then heroically attempted to
provide a clear and consistent definition of what is a question that calls for a
commitment. She started, "Commitment questions are those that commit a prospective
juror to resolve, or to refrain from resolving, an issue a certain way after learning a
particular fact. Often, such questions ask for a 'yes' or 'no' answer, in which one or both
of the possible answers commits the jury to resolving an issue in a certain way."[FN25]
But, then she added, "[A}lthough commitment questions are generally phrased to elicit
a 'yes' or 'no’ answer, an open-ended question can be a commitment question if the
question asks the prospective juror to set the hypothetical parameters for his decision-
making." An example ... is: "What circumstances in your opinion warrant the imposition
of the death penalty?"[FN26] She concluded, "[A) question is a commitment question if
one or more of the possible answers is that the prospective juror would resolve or
refrain from resolving an issue in the case on the basis of one or more facts contained in
the guestion."{FN27]

Presiding Judge Keller then noted that some commitment questions are proper—those
in which the law requires a commitment from a juror. An example is a commitment by a
juror to consider not a particular punishment, but the full range of punishment the law
makes available in a case. Finally, Presiding Judge Keller linked the propriety of
questioning to making challenges for cause. It is proper to question panelists to uncover
valid challenges for cause, but if a question interjects facts that go beyond the legal
requirements for a challenge for cause, then it may be a commitment question. She
concluded this portion of the opinion, "[T]he inquiry for improper commitment
questions has two steps: (1) Is the question a commitment question, and (2) Does the
question include facts—and only those facts—that lead to a valid challenge for cause? If



the answer to (1) is 'yes' and the answer to (2) is 'no,' then the question is an improper
commitment question, and the trial court shouid not allow the question."[FN28]
Presiding Judge Keller concluded that the question in issue was an improper
commitment question. It sought to determine whether panelist would resolve an issue
against the defendant if a certain fact were to be proved and it was not related to a
challenge for cause because the law would permit a juror to infer guilt from evidence of
an intoxilyzer refusal.

Judge Price, dissenting, pointed out that voir dire is directed at gathering information
for strikes as well as uncovering grounds for challenges for cause: "Followed to its logical
conclusion, the majority's opinion allows parties to exercise peremptory challenges but
does not require that trial judges allow the parties to ask questions for the intelligent
exercise thereof."[FN29] Presiding Judge Keller denied that she intended to stifie inquiry
needed for the intelligent exercise of strikes.[FN30]

Given the enormous difficulty of the topic, one has to believe that the last word has not
been written on it. Perhaps it is not possible to create a bright line rule that would
command wide-spread acceptance. Presiding Judge Keller's effort is an heroic, but
probably not successful, attempt to get beyond the "I know it when | see it"
jurisprudence of past opinions dealing with voir dire questions that seek to commit a
panelist to an outcome,

Defense counsel in the capital murder voir dire of Sells v. State[FN31] wished to ask a
panelist whether she could answer the future dangerousness question "no" if the
defendant had just been convicted of the capital murder of a young girl. The trial judge
precluded that question. The Court of Criminal Appeals, in an opinion by Presiding Judge
Keller, held that question was a commitment question under Standefer:

As we explained in Standefer, a commitment question is one which seeks to "commit a
prospective juror to resolve, or to refrain from resolving, an issue a certain way after
learning a particular fact." Further, such a question is proper only when it includes such
facts, and only those facts, that lead to a challenge for cause.

The guestion that appellant wanted to ask the venireperson sought to commit her to a
particular answer after learning a particular fact. Thus, as phrased, it was a commitment
question. Further, that a defendant has been convicted of the capital murder of a young
girl is a factor that a juror could consider in determining punishment. However, the law
does not require the juror to consider the factor or to give it any weight. Therefore,
regardless of her answer to the specific question asked, the prospective juror would not
have been subject to a challenge for cause. The trial court did not err in refusing to allow
appellant to ask an improper commitment question.[FN32)

Defense counsel in Murphy v. State[FN33] sought to ask panelists in a capital murder
voir dire "would victim character testimony cause you to reduce the State's burden of
proof on Special Issue Number 1?* The trial court sustained the State's commitment
objection. The Court of Criminal Appeals in an opinion by Judge Holcomb held that the
objection was properly sustained:



The trial court did not abuse its discretion in disaliowing the questions. Appeliant did not
state how "victim character testimony” would be defined nor did he state whether or
not venirepersons would be informed of this area of law before being asked such
questions. ... A proper explanation of the law is essential before asking a question upon
which a challenge for cause due to bias against the law might be based, ... Prospective
jurors would need to be informed that the standard of proof by which the State must
prove its case remains constant; it may not be increased or reduced depending upon the
presentation of a certain type of evidence. In addition, because the standard of proof by
which the State must prove its case is not affected by the presentation of any certain
type of evidence, the trial court could reasonably have concluded that the questions
would be confusing or misleading.[FN34]

On remand from the Court of Criminal Appeals, the Amarillo Court of Appeals in
Freeman v. State[FN35] changed its previous position and reluctantly followed its
understanding of Standefer to uphold the trial court's preclusion of the question in a
murder trial of whether the panel would be affected by the fact that the victim was a
two-week-old child. The Corpus Christi Court of Appeals in Richardson v. State{FN36]
upheld the trial court’s preclusion of the question whether the panelists would require
an additional fact, such as a mercy killing, before it would consider probation in a
murder case on contracting grounds. The panelists are required to consider the full
range of punishment generally, not with regard to specific sub-sets of offenses, such as
non-mercy killings: "A 'no' answer to Richardson's question ... would have committed
the jury to consider probation in a non-mercy killing case, which was something that
they were not obligated to do."[FN37]

The Fort Worth Court of Appeals in Lydia v. State[FN38] held that because it affected
the truth-determining function of a trial that Standefer applies fully retroactively. it then
decided that the trial court did not err under that case in permitting the prosecutor to
ask panelists whether they could fairly evaluate a witness and his testimony where the
witness, here the victim, had a criminal history. The prosecutor was also permitted to
ask whether the panelists could fairly evaluate such a witness who had been convicted
of crimes against the actual defendant on trial. These were not contracting questions:
Applying Standefer to these facts, we first ask whether the question is a commitment
question. We conclude that it is not because it does not ask the prospective juror to
resolve or refrain from resolving any issue. ... We conclude that the State's questions to
the jury on whether they could be impartial regardless of the victim's criminal history is
not an improper bias or commitment question.

The other challenged question added an additional fact: whether the juror could remain
impartial if the prior criminal act of the victim included a crime against the defendant in
the case. This question included an additional fact that was more fact specific to the
particular case. However, it still is not a commitment question under Standefer. Once
again, the question only asks the jurors to impartially evaluate testimony; it does not ask
the juror to resolve the victim's testimony in any given way in light of the additional fact.
Thus, again we conclude the State did not ask a commitment question ....[FN39]



The Court of Criminal Appeals, in an opinion by Judge Price,[FN40] reversed the Fort
Worth Court of Appeals. The guestions asked were commitment guestions under
Standefer:

The prosecutor asked of the entire panel, "Do each of you feel as though you could
evaluate a witness and his testimony and decide if he's being truthful without
automatically dismissing his testimony because of some criminal history?" This question,
in various forms, was repeated to members of the panel on a group and individual basis.
Expanding upon this hypothetical, the prosecutor asked the panel if it would make a
difference if the crime committed by the witness was against the defendant. Also, the
prosecutor asked one of the jurors "what kind of conviction would cause you to have a
bias?" The first question is a commitment question: it asks jurors to resolve witness
credibility {issue) based on the knowledge that the withess has a criminal history
{particular fact}. The second question is a commitment question: it asks jurors to resolve
witness credibility (issue) based on the knowledge that the witness committed a crime
against the defendant on trial {particular fact). The third question asks the juror to
define the parameters of his decision making—to define those crimes that will make a
difference in his assessment of the witness' credibility.

Contrary to the opinion of the court below, these questions do ask jurors to resolve
issues concerning witness credibility on the basis of particular facts. The prosecutor did
not ask whether the venire members could impartially evaluate testimony. Instead, she
asked the jurors to discuss how they would resolve the credibility of a witness based on
a particular fact about that witness.

The questions asked by the State were commitment questions. They asked whether the
prospective juror would resolve the issue of witness credibility based on a particular
fact—the witness' criminal history. See Standefer, 59 S.W.3d at 183. More specifically,
the questions sought to determine whether a witness would automatically dismiss a
witness's testimony because of a particular fact about the witness.[FN41]

On remand from the Court of Criminal Appeals, the Fort Worth Court of Appeals
held{FN42] that although the qguestions were commitment questions they were not
impermissible commitment questions under Standefer:

Because the questions are commitment questions, we must first determine if one of the
possible answers to the questions would give rise to a valid challenge for cause. See
Standefer, 59 S.W.3d at 182. By asking the questions, the prosecution was trying to
learn if any of the prospective jurors would not impartially judge the credibility of the
witness or if any of them had "extreme or absolute positions regarding the credibility of
any witness” based on the witness's potential criminal history. Ladd, 3 S.W.3d at 560.
The possible answers to these guestions would lead to a challenge for cause under
article 35.16(a)(9) based on a juror's bias [in favor of or against the defendant]... . Thus,
the questions meet the second Standefer prong for proper commitment questions. We
further conclude that the guestions meet the third Standefer prong because they



contain only those facts necessary to test whether a prospective juror is challengeable
for cause. Standefer, 59 S.W.3d at 182.[FN43]

In other words, although the questions were commitment questions they were
permissible because they were specifically related only to gathering information related
to making a challenge for cause.

The Court of Appeals in Mason v. State[FN44] in a prosecution for aggravated sexual
assault of a child and indecency with a child addressed the issue whether three
questions asked of the panel by the prosecutor were impermissible commitment
guestions. The prosecutor wanted the panel's assurance that if there were proof beyond
a reasonable doubt it would not also insist on DNA or medical evidence to convict, that
they could convict upon proof beyond a reasonable doubt even if the complaining
witness did not testify, and that they could not give probation even if the evidence
showed that the complainant was the one who instigated the sexual encounter. The
Court of Appeals concluded that each was a commitment question because they
"required venire members to commit to convicting or sentencing defendant under a
certain set of facts."[FN45] However, applying the Standefer test of whether the
question included only those facts necessary to sustain a challenge for cause, the Court
of Appeals concluded that the questibns were not improper:

Here, the State asked three voir dire questions that it argues helped identify potential
jurors who would not convict or sentence appellant under a certain set of
circumstances. The first question identified veniremen who would not convict in the
absence of DNA or medical evidence—even though Texas law does not require it and
the State might otherwise prove its case beyond a reasonable doubt. The second
question identified veniremen who would not convict in the absence of the victim's
testimony—even though Texas law does not require it and the State might otherwise
prove its case beyond a reasonable doubt. Finally, the third question identified
veniremen who would not grant probation "in a case where it makes sense" (such as
when a minor initiates sexual contact)—even though probation in such circumstances is
allowed by law.

In response to the first question, four veniremen stepped forward as persons who
would have difficulty convicting in the absence of DNA and medical evidence. All
subsequently claimed they could follow the law and were left on the panel by the trial
court, One was removed by the State through a peremptory challenge; a second was
removed by appellant.

The State's second question—pertaining to victim testimony—only identified one
venireman. After extensive questioning by the trial court at the bench, he was removed
by a State peremptory challenge.

The State's third question identified two veniremen who admitted they might have a
problem with probating a person's sentence even when the facts showed the victim was
the initiator. Two others surfaced during defense counsel's questioning on the same



topic. After questioning the venire members further, the trial court ultimately removed
three for cause when they said they could not follow the law and probate a defendant’s
sentence under such facts.

Because all three of the State's voir dire questions could, and did, lead to identification
of members of the venire who might not be able to follow the law, and thus could be
validly challenged for cause, and because the State's third question in fact led to three
valid challenges for cause, we conclude the trial court did not err when it permitted the
State to ask these questions.[FN46]

This case illustrates that whether a question is an improper commitment question or
not may depend upon subtle nuances of wording, Thus, the question "Couid you
consider probation in a case where the victim is a nun?" is an improper commitment
guestion,[FN47] but according to the Court of Appeals the question, "Would you refuse
to consider probation in a case where the victim is a nun?" is a proper commitment
guestion.[FN48]

[FNaO] A. W. Walker Centennial Chair in Law, University of Texas School of Law
[FNa1l] Bryant Smith Chair in Law, University of Texas School of Law
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[FN21] Standefer v. State, 2 S.W.3d 23 (Tex.App.—El Paso 1999), pet. ref'd.

Standefer was reversed by the Court of Criminal Appeals on petition for discretionary
review, See the discussion at the end of this section.

[FN22] Garza v. State, 18 S.W.3d 813, 820 {Tex.App.—Fort Worth 2000).

[FN23] Standefer v. State, 59 S.W.3d at 177. (Tex.Crim.App. 2001).

[FN24] 59 S.W.3d at 179.

[FN25] 59 S.W.3d at 179.

[FN26) 59 5.W.3d at 180

[FN27] 59 S.W.3d at 180.

[FN28] 59 S.W.3d at 182-83.

[FN29] 59 5.W.3d at 185.

[FN30] 59 S.W.3d at 183, n. 28.



[FN31] Sells v, State, 121 $.W.3d 748, 757 {Tex.Crim.App. 2003).

[FN32) 121 S.W.3d at 758,

[FN33] Murphy v. State, 112 S.\W.3d 592 (Tex.Crim.App. 2003).

[FN34] 112 S.W.3d at 596.

[FN35] Freeman v. State, 74 S.W.3d 913 (Tex.App.—Amarillo 2002, pet. ref'd); Green v.
State, 91 S.W.3d 888, 892 (Tex.App.—Houston {14th Dist.] 2006} {inquiry concerning
whether prospective juror could consider probation in aggravated sexual assault case
when victim was between two and five-years-old improper because age range
constitutes unnecessary fact when offense involves victim under age 14). But see Lee v.
State, 176 S.W.3d 452, 459 (Tex.App.—Houston [1st Dist.] 2004), aff'd, 206 S.W.3d 620
(Tex. Crim. App. 2006) (voir dire question revealing age of victim not improper because
victim's age is essential fact in indecency with child case}.

{FN36] Richardson v. State, 83 5.W.3d 332, 360 {Tex.App.—Corpus Christi 2002).
{FN37] 83 S.W.3d at 360. See Rivera v. State, 82 5.W.3d 64 (Tex.App.—San Antonio
2002, pet. ref'd) {upholding preclusion on contracting grounds of the question whether
panelists would disbelieve the testimony of the defendant merely because he is the
defendant; alternative holding).

[FN38] Lydia v. State, 81 S.W.3d 486 (Tex.App.—Fort Worth 2002}, reversed by 109
S.W.3d 495 (Tex.Crim.App. 2003),

[FN39] 81 S.W.3d at 492.

[FN40} 109 S.W.3d 495 {Tex.Crim.App. 2003).

[FN41] 109 S.W.3d at 499.

[FN42] 117 S.W.3d 902 (Tex.App.—Fort Worth 2003).

{FN43] 117 S.W.3d at 905-06; See also Vann v. State, 216 S.W.3d 881, 885 (Tex.App.—
Fort Worth 2007) (a voir dire question inquiring whether potential jurors had an
automatic predisposition to disbelieve a witness who was a convicted felon was a
proper commitment guestion because an affirmative answer would provide basis for
cause challenge); Tijerina v. State, 202 S.W.3d 299 (Tex.App.—Fort Worth 2006, pet.
ref'd) (a prospective juror who stated that he or she would automatically dishelieve
potential witness based solely on witness's status as felon was properly subject to cause
challenge because potential juror cannot impartially and fairly judge credibility any
more than a potential juror who would automatically believe police officer); Lee v. State,
206 S.W.3d 620 (Tex.Crim.App.2006) {(asking whether prospective juror would refuse to
convict on basis of the testimony of one witness that he believed beyond a reasonable
doubt constituted a proper commitment question because an affirmative answer could
be the basis of a cause challenge).

[FN44] Mason v. State, 116 5.W.3d 248, 253 (Tex.App.—Houston [14th Dist.] 2003, pet,
ref'd).

[FN45) 116 S.W.3d at 254,

[FN46] 116 5.W.3d at 255-56.

{[FN47] 116 S.W.3d at 254.

[FN48] 116 S.W.3d at 255; Compare Freeman v. State, 74 S.W.3d 913 (Tex.App.—
Amarillo 2002, pet. ref'd) {asking panelists whether the fact that the victim was a two-
week-old child would affect them was properly precluded as an improper commitment



question), with Braxton v. State, 226 5.W.3d 602 {Tex.App.—Houston [1st Dist.} 2007)
(whether prospective jurors would be more likely to consider woman's claim of self-
defense constitutes proper commitment question).
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CHALLENGES FOR CAUSE

Urista v. Bed, Bath & Beyond, Inc,
245 S.W.3d 591 (Tex. App.—Houston [1* Dist.] 2007){citations omitted)

Challenge for Cause Granted
In his first issue, Urista asserts that the trial court erroneously granted BBB's
challenge for cause against prospective juror number 26. BBB contends that
Urista waived this issue because he did not object to the trial court's exclusion of
juror number 26.

In general, voir dire objections must be timely and plainly presented. We find
no reported civil cases in which the appellant objected to the trial court's grant of
his opponent's challenge for cause, but we note that this situation has arisen in
the criminal context. As the supreme court has relied on pronouncements of its
“sister court” on issues of voir dire, so do we, too, look to the Court of Criminal
Appeals for guidance here. In criminal cases, a party must object to a trial court's
grant of a challenge for cause before he may complain of that action on appeal.
This principle also applies to the safeguarding of similar rights in civil cases.

The record shows that in granting BBB's challenge to juror number 26, the
trial court stated, “These are the ones I'm excusing for cause. If you really
disagree, you can talk to them and let me know ... so those are the people that |
am granting the motions to excuse for cause at this time.” Just before the
attorneys began making their peremptory strikes, the record shows that the trial
court formaily excused for cause juror number 26. At no point in the proceedings
did Urista's attorney request that the trial court bring juror number 26 forward for
individual guestioning, nor did the attorney object to the trial court's ruling
granting the challenge for cause of this juror. Because Urista did not object when
the trial court granted *596 BBB's challenge for cause, we hold that Urista has
waived his complaint on appeal..

We overrule Urista's first issue.

Challenges for Cause Denied
In his second issue, Urista asserts that the trial court erred in denying his
motion to strike two prospective jurors, juror number 5 and juror number 20, for
cause. Urista used peremptory strikes on these jurors, resulting in two
objectionable jurors serving on the jury.

A, Preservation of Error

BBB contends that Urista failed to preserve error concerning the trial court’'s
denial of Urista's requested challenges for cause. To “preserve error when a
challenge for cause is denied, a party must use a peremptory challenge against
the veniremember involved, exhaust its remaining challenges, and notify the trial
court that a specific objectionable veniremember will remain on the jury list.”



“This ensures that ‘the court is made aware that objectionable jurors will be
chosen’ while there is still time ‘to determine if the party was in fact forced to take
objectionable jurors.”” The supreme court held in Cortez that error concerning
the trial court's denial of a challenge for cause requested by Cortez was
preserved under circumstances that showed that (1) Cortez “gave notice to the
trial court before or after he delivered his strike list” in a manner such that the
notice was “roughly contemporaneous,” (2) Cortez's notice was given before the
jury was seated, and (3) the trial court stated on the record “it's preserved.” Here,
before the jury was seated and at about the same time that Urista turned in his
strike list, Urista reasserted his objections to jurors 5 and 20, reporting to the
court that he was using peremptory strikes on these jurors and identifying the
objectionable jurors who would be seated on the jury due to the trial court's
denial of the challenges for cause. We conclude that, under Corfez, erroris
preserved.

B. Juror Bias or Prejudice

Urista contends that the trial court erred by failing to grant his challenge for
cause on jurors 5 and 20 because they exhibited signs of bias or prejudice. We
review a trial court's ruling on a challenge for cause for abuse of discretion.

Voir dire examination allows parties {o expose possible improper juror biases
that form the basis for disqualification and enables parties to intelligently exercise
their peremptory strikes. “Bias, in its usual meaning, is an inclination toward one
side of an issue rather than to the other, but to disqualify, it must appear that the
state of mind of the juror leads to the natural inference that he will not or did not
act with impartiality.” However, statements that reflect a juror's judgment about
the facts of a case as presented, rather than an external unfair bias or prejudice,
do not amount to a disqualifying bias. In Cortez, a nursing home negligence
case, a juror, who had worked as an insurance adjuster, stated during voir dire
that the defendants would be “starting out ahead,” due to his personal bias
against lawsuit abuse. The supreme court explained, however, that “the relevant
inquiry is not where jurors start but where they are likely to end. An initial
‘leaning’ is not disqualifying if it represents skepticism rather than an
unshakeable conviction.”

Challenges for cause do not turn on the formulaic use of specific words.
“Veniremembers may be disqualified even if they say they can be fair and
impartial,’ so long as the rest of the record shows they cannot. By the same
token, veniremembers are not necessarily disqualified when they confess ‘bias,’
so long as the rest of the record shows it is not the case.

® K K

To preserve a complaint that a trial court improperly restricted voir dire, a party
must alert the trial court as to the specific manner in which it intends to pursue
the inquiry. (finding error waived by party's failure to “frame additional inquiries or
convey to the trial court that the thrust of any remaining questions would be



different from the single one presented for a ruling”). The court explained that to
preserve error, the trial court must be given the “opportunity to cure any error,
obviating the need for later appellate review, and further [allow] an appellate
court to examine the trial court's decision in context to determine whether error
exists, and if so, whether harm resulted.” “Thus, the Court fraditionally has

adhered strictly to the principle that voir dire objections must be timely and plainly
presented.”



(O’Connor’s Texas Rules
Civil Trials 2009

§5. CHALLENGES FOR CAUSE

§5.3 Preserving error. To complain about error when the trial court refuses to permit a challenge for cause,
the attorney must follow the procedure set out in Cortez v, HCCI-San Antonio, Inc., 159 S.W.3d 87 (Tex.2005) and
Hallett v, Houston Nw. Med. Ctr., 639 S.W.2d 838 (Tex.1985). To preserve error, the attorney must take the follow-
ing steps:

1. Challenge for cause. During voir dire, the attorney must challenge a panelist for cause (the “for
cause panelist”). The record must reflect that the court overruled the challenge for cause. If there is a discussion
with the for-cause panelist at the bench, the attorney must make sure the court reporter records it.

2. Object to exhaustion. The timing of the objection to the exhaustion of the peremptory strikes is
critical. The record must show that the attorney objected to the exhaustion of peremptory strikes before or at the same
time the attorney submitted its peremptory-strike list to the clerk. See “Turn in strike Hst,” §5.3.3, p. 591. To prop-
erly object, the party must do all of the following:

(1) Notice of exhaustion. Inform the court that, as a result of the court’s refusal to strike the for-
cause panelist, the party will exhaust its peremptory challenges before it ean strike an objectionable panelist on the
list. See Cortez, 159 S.W.3d at 90-91; Hallett, 689 S.W.2d at 890. The latest this notice can be given is before the parly
learns of the other party's peremptory strikes and of the composition of the jury. See Cortez, 159 S.W.3d at 91. Once
a jury is chesen, it is too late to notify the court that an objectionable panelist is on the jury. See id.

(2) Identification of ohjectionable panelist. Identify an objectionable panelist who will remain
on the jury list once the party uses its last peremptory strike. Corfez, 159 8.W.3d at 90-91; see Hallett, 683 s\
at 890,

(a) The objectionable panelist may be either the panelist who should have been struck for cause
or another objectionable panelist. See, e.g., Cortez, 159 S.W.3d at 90 (panelist other than for-cause panelist left on
list); Shepherd v, Ledford, 962 S.W.2d 28, 34 (Tex.1998) (for-cause panelist left on list); Halleft, 689 S.W.2d at §89-90

same); Pharo v. Chambers Cty., 893 S.W.2d 264, 268 (Tex.App.—Houston |1st Dist.] 1995) (panelist other than
forcause panelist left on list), aff'd, 922 5.W.2d 945 (Tex.1996). In most appeals, the error is waived because the party
didnot identify the objectionable panelist who remained on the panel. See, e.g., Pharo, 893 S.W.2d at 268 (statement

that | abject to this juror” did not identify panelist). The party does not need to state why the panelist is objectionable.
Cortez, 159 S.W.3d at 91.

(b) The objectionable panelist must actually serve on the jury. To determine if a panelist will prob-
ably remain on the panel, the attorney should count 12 panelists, skipping the party’s own peremptory strikes and
any strikes the attorney believes the other party will make. The attorney should identify someone within those 12
panclists as the objectionable panelist. The rationale for identifying someone who could remain on the panel is the
harmless-error rule—the objectionable panelist might be struck by the other party or might be so far down the Kist
thatthe panelist could not have been picked for the jury. See Carpenter v. Wyatt Constr. Co., 501 5.W.2d 748, 750-51

(Tex.App.—Houston [14th Dist.] 1973, writ ref'd n.r.e.), disapproved on other grounds, Cortez v, HCCI-San Anto-
nig, fnc., 159 S.W.3d 87 (Tex.2005).

PRACTICE TIP

1t is probably not necessary to take the additional step of specifying the relief you want—either
a reversal of the for-cause ruting or an additional peremptory strike. See Sullemon v, U.S. Fid.
& Guar, Co., 734 S.W.2d 10, 13-14 (Tex.App.—Dallas 1987, no writ). However, until the Su-
preme Court specifically addresses the issue, a party should always identify the relief it wants.

3. Turn in strike list, After notifying the court that an objectionable juror will remain on the jury lst,
e attorney should turn in the strike list. See Cortez, 159 S.W.3d at 90-91.



