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QUESTIONS PRESENTED 

1. Given that the procurers of the Hicks Policy intended to immediately 
transfer the Policy, did an insurable interest exist? 

 
2. Is Guaranty entitled to retain the premiums paid to maintain the Hicks 

Policy when the procuring parties not only rendered the Policy void as 
contrary to public policy because of their lack of good faith but also vio-
lated New Tejas’s rescission provision by misrepresenting material in-
formation during the application process? 
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STATEMENT OF JURISDICTION 

The United States District Court for the District of New Tejas had ju-

risdiction over this case under 28 U.S.C. § 1332.  The district court entered a 

final judgment on December 14, 2011, when it granted in part and denied in 

part Guaranty’s motions for summary judgment. (R. at 13-15.)  The parties 

timely appealed. (R. at 1.)  Under 28 U.S.C. § 1291, jurisdiction exists for this 

Court to review the final judgment. 

OPINION BELOW 

 The decision and order of the United States District Court for the Dis-

trict of New Tejas is unreported and set out in the record. (R. at 1-15.)   

STATUTORY PROVISIONS 

The following statutory provisions are relevant to this case: 

N. Tej. §§ 1407, 1408, 1409, and 1409 as amended.  The provisions are reprint-

ed in Appendix A. 

STATEMENT OF THE CASE 

Factual Background 

Stranger-Owned Life Insurance Policies.  The life insurance in-

dustry offers a method of providing for the people left behind when a loved one 

passes away.  It does not wish to create a gambling instrument with which un-

interested third parties can bet on the length of a human life.  Since the early 

1800s, however, “investors” have interfered with the insurer-insured relation-
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ship by purchasing the policies before the insured’s death—essentially a wager 

that the insured would die quickly, promising a generous payout for the inves-

tors. (R. at 3.)  Recently, the practice of procuring “stranger-owned (or origi-

nated) life insurance” (STOLI) policies has flourished.  The classic STOLI 

schemes share the following characteristics: the investors find or recruit an el-

derly candidate, promise to pay the premiums, create a trust, submit false pa-

perwork usually depicting the insured’s net income of over a million dollars, 

procure the policy, have the insured or beneficiary transfer the policy to the 

stranger-investor, and await the insured’s death, having no interest in actually 

protecting the insured’s life. See Robert W. Buechner, Stranger-Owned Life 

Insurance: The Good, the Bad, and the Ugly, 19 Ohio Prob. L.J. 7 (2008).  The 

STOLI trend is leaving courts and insurance companies to decipher between 

legitimate policies versus wagers on human life. (R. at 3.)  This matter arises 

from an attempt to unravel such a scheme. 

The Insurance Agent’s Persuasion.  The ordeal began in early 

January 2007. (R. at 10.)  An insurance agent from Top Gun-Executive Insur-

ance Agency, Reggie Hightower, implored Sydney Hicks to talk with his elder-

ly father (Mr. Hicks) about the advantages of life insurance. (Id.)  Although 

Sydney revealed that Mr. Hicks “had no discernable estate that needed plan-

ning,” Mr. Hightower “did not seem to mind.” (Id.)  Instead, Mr. Hightower 

sent him an application and a Statement of Client Interest (SOCI) form. (Id.)   
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The Father’s Conditional Consent.  Less than a week later, 

Mr. Hicks acquiesced to Sydney’s request—provided, someone else pay the 

premiums on the $500,000 policy. (R. at 10.)  The next day, Sydney e-mailed 

two people. (Id.)  First, he e-mailed his father, reassuring Mr. Hicks that he, 

Sydney, “would take care of [the premiums].” (Id.)  Second, Sydney sent the 

executed Application and SOCI form to Mr. Hightower. (R. at 10; App. Signa-

ture Page Ex. 1, at 17; Statement of Client Intent Ex. 3, at 20-23.) 

The Agent’s E-mail to a Third Party.  In turn, Mr. Hightower e-

mailed a vice president of Presidential: “Talked to Sydney Hicks, and we 

should be able to flip the old man’s policy for 3% of the face value of the policy. 

Confirmed $20 million for the face value.” (R. at 10.)  Sydney does not remem-

ber if he and Mr. Hightower chatted about the face value of the Policy. (Id.)   

The Falsified Forms.  In early February, Mr. Hicks unknowingly be-

came the grantor of a trust benefiting his son. (R. at 7, 10.)  On February 6, a 

day after the Trust was created, Mr. Hightower submitted the Application to 

Guaranty for the $20 million Hicks Policy—$19.5 million over the consented 

amount. (R. at 7.)  The Application contained multiple misrepresentations, and 

the Investors do not dispute that these assertions were falsified. (R. at 11 & 

n.10.)  Along with the Application, the paperwork included the SOCI form. (R. 

at 7.)  It avowed that Mr. Hicks—not Sydney, Mr. Hightower, or Presidential—

would pay the premiums. (R. at 7; Statement of Client Intent Ex. 3, at 22.)  
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While these representations did raise some suspicions at Guaranty, the un-

derwriters relied in good faith on the information in the application. (R. at 11.) 

Mr. Hightower gets paid.  Ten days after Mr. Hightower submitted 

the forms, on February 16, 2007, Guaranty issued the $20 million policy to the 

Trust as beneficiary and sole owner. (R. at 8.)  Then, on March 5, 2007, the 

parties exchanged money and more paperwork:   

• Guaranty gave Mr. Hightower a commission of $1.4 million.  

(R. at 8 n.4.)   

• Mr. Hightower submitted the Policy Acceptance Form declaring that 

all statements in the Application were accurate, even though some 

were undisputedly inaccurate. (R. at 8, 11 n.10; Policy Acceptance 

Form Ex. 4, at 25.)  

• The Policy was subsequently placed “in force.” (R. at 8 & n.4.) 

• Guaranty received an initial premium payment of $238,956.75 for 

the first three months “from Sydney.” (R. at 8.)   

In fact, Sydney was wired the money used to pay Guaranty. (R. at 8, 11.)  He 

would not have followed through with the Policy if not for this pre-existing ar-

rangement that he would be reimbursed. (R. at 12.)  

Sydney gets paid.  On March 7, a mere two days after Guaranty had 

delivered the Policy to the Trust, Sydney, the sole beneficiary of the Trust, 

transferred 100% of his interest in the Trust to Presidential. (R. at 8; Oct. 21, 
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2008 Letter Ex. 5, at 28-34.)  Sydney has since forgotten whether he received 

the Beneficial Interest Transfer Agreement (BITA) form before or after Guar-

anty issued and delivered the Policy. (R. at 8 n. 7.)  He does remember receiv-

ing $838,956.75 on the very day that he executed the transfer form. (R. at 9.)  

This figure, over ten times Sydney’s annual salary, mirrored the terms in the 

Presidential e-mail as “the equivalent of the first 3-month’s premiums and 3% 

of the face value of the policy.” (Id.)  Presidential continued to maintain the 

premium payments on the Policy through 2011. (R. at 13.) 

Presidential sues.  Over a year later, Presidential finally announced 

that Sydney had transferred his beneficial ownership interest to Presidential. 

(Id.; Oct. 21, 2008 Letter Ex. 5, at 27.)  This delayed disclosure propelled 

Guaranty to investigate the facts leading up to the issuance of the Policy. (R. 

at 13; Nov. 19, 2008 Letter Ex. 6, at 36.)  After Guaranty refused to designate 

Presidential as the owner and beneficiary, (Dec. 22, 2008 Letter Ex. 8, at 40-

41), Presidential and the Hicks Trustee (the Investors) sued, (R. at 13). 

Procedural History 

 The Investors together sought $4.7 million in restitution for premium 

payments and the “$600,000 paid to Sydney Hicks in exchange for the execu-

tion of the BITA.” (Id.)  Specifically, both the Trust and Presidential alleged 

fraud. (Id.)  The Trust also claimed breach of contract, conversion, breach of 

the covenant of good faith and fair dealing, and Presidential added intentional 
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and negligent interference with the contract and prospective economic ad-

vantage. (Id.)  Guaranty responded with a counterclaim: declare the Policy 

void for lack of insurable interest or rescind the Policy because of the misrep-

resentations and allow it to retain the premiums. (Id.)1   

Both parties moved for summary judgment. (R. at 13-14.) The district 

court granted Guaranty’s motion and declared the Policy void ab initio—from 

the beginning—finding the Policy contrary to public policy for lacking an in-

surable interest. (R. at 14.)  But the court denied Guaranty’s other motion and 

did not allow Guaranty to retain the Policy premiums. (Id.)  The court said it 

had “rescinded” the Policy, stating that “there is no legal basis” for Guaranty’s 

request. (Id.) 

SUMMARY OF THE ARGUMENT 

Insurable Interest.  Because of the importance of preventing third 

parties from gambling on human lives, the Supreme Court of the United 

States has long considered good faith in conjunction with insurable interest 

requirements.  Most jurisdictions have adopted this principle either through 

case law or by statute.  In the rare case that a jurisdiction has neither adopted 

the Supreme Court precedent through its courts nor implemented the good 

faith requirement explicitly by statute, courts should still analyze intent.  

Good faith is inherent in the insurable interest concept, and thus, disregarding 

                                            
1 As noted in the record, the contestability period according to § 1407 is not at 
issue before this Court. (R. at 1 n.1.)  
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intent would lead to an absurd result.  Even if a party has an insurable inter-

est that satisfies the facial requirements of the statute, the interest will be il-

legitimate if the policy was procured for the profit of a third party.  Here, the 

Hicks Policy is void for lack of an insurable interest.  It was procured for im-

mediate transfer to Presidential, and as such, the alleged insurable interest is 

insufficient. 

Retaining Premiums.  Courts have the power to overturn life insur-

ance policies through two separate methods—often improperly considered as 

one.  First, a court can declare that a policy is void as contrary to public policy 

for lacking an insurable interest.   The proper remedy would then be to leave 

the parties as the court found them because the parties chose to enter into an 

illegal contract for which there cannot be legal enforcement or recovery.  Se-

cond, a court can enforce an insurance company’s statutory entitlement to re-

scind a policy procured through misrepresentations.  Although equitable rem-

edies generally result in placing the parties in their pre-agreement position, 

the unclean hands doctrine prohibits this recovery.  A party with unclean 

hands cannot benefit from his wrongful conduct in a court of equity.   

Based on either method, Guaranty should retain the premiums.  The 

Hicks Policy was procured without an insurable interest and is therefore void 

as contrary to public policy.  If, on the other hand, this Court finds an insura-

ble interest, then Guaranty is entitled under § 1408 to rescind the Policy, and 
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the unclean hands that procured the Policy through misrepresentations cannot 

recover the premiums.  Finally, retaining the premiums would not unjustly 

enrich Guaranty.  

STANDARD OF REVIEW 

A district court’s decision granting summary judgment is reviewed de 

novo. Chawla v. Transamerica Occidental Life Ins. Co., 440 F.3d 639, 644 (4th 

Cir. 2006).  The reviewing court must determine that “no genuine dispute as to 

any material fact” exists and that “the movant is entitled to judgment as a 

matter of law.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986) (quoting Fed. 

R. Civ. P. 56(c)).  When assessing cross-motions for summary judgment, the 

court should “construe all facts and inferences therefrom in favor of the party 

against whom the motion under consideration is made.” First State Bank of 

Monticello v. Ohio Cas. Ins. Co., 555 F.3d 564, 567 (7th Cir. 2009).  

ARGUMENT 

I. The Hicks Policy is void ab initio as contrary to public policy 
because it was not procured in good faith, which rendered the 
insurable interest insufficient. 

Although the language of § 1409 provides for an insurable interest for 

Mr. Hicks to insure his own life, the absence of good faith thwarted the alleged 

insurable interest.  The district court’s analysis of the Investors’ good faith is 

supported not only by the majority of jurisdictions but also by Supreme Court 

precedent and general principles of statutory construction.  Because the record 



 9 

unmistakably demonstrates the Investors’ lack of good faith, the Policy is void 

ab initio as contrary to public policy.  

A. When interpreting the insurable interest requirement in New 
Tejas, courts should consider the procuring parties’ good 
faith. 

In order for a life insurance policy to be lawfully procured, § 1409(c) re-

quires that an insurable interest “exist at the time the contract of life . . . in-

surance becomes effective.”  It defines insurable interest as “an interest based 

upon . . . a substantial interest engendered by love and affection in the case of 

individuals closely related by blood or law.” § 1409(a).  The statute also pro-

vides that an “individual has an unlimited insurable interest in his or her own 

life.” § 1409(b). 

But, an inquiry into the existence of an insurable interest should not 

conclude after the conditions in the statutory language are superficially satis-

fied.  A court should also examine the parties’ intent in securing the policy and 

determine whether the suggested insurable interest shrouds an illegal wager 

on human life.  This good faith analysis is endorsed, first and foremost, by the 

Supreme Court; second, by general principles of statutory construction; and 

third, by the persuasive precedent from the majority of jurisdictions imple-

menting an intent examination.  Thus, the courts of New Tejas should also 

adopt this principle and scrutinize the Investors’ good faith in this case.  
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1. The Supreme Court has consistently refused to accept life 
insurance policies when an insurable interest was merely 
a cloak used to conceal a wager on human life. 

Since the 1800s, the Supreme Court of the United States has imposed a 

duty of good faith on those who procure life insurance policies. See, e.g., 

Warnock v. Davis, 104 U.S. 775, 779-80 (1881); Conn. Mut. Life Ins. Co. v. 

Schaefer, 94 U.S. 457, 460-61 (1876).  The Supreme Court first addressed the 

significance of good faith in the context of life insurance dealings in Schaefer, 

specifically deciding the assignability of a contract after an insurable interest 

ceased. See Schaefer, 94 U.S. at 460.  It explained, “[T]he essential thing is, 

that the policy shall be obtained in good faith, and not for the purpose of specu-

lating upon the hazard of a life.” Id.  Furthermore, it stressed that a “colorable 

or merely temporary interest would present circumstances from which want of 

good faith and intent to evade the [insurable interest] rule might be inferred.” 

Id. at 461.  In upholding the policy at issue, the Court found both a proper in-

surable interest and good faith. See id. at 462.  

The Supreme Court continued to reinforce this principle in later deci-

sions. See, e.g., Grigsby v. Russell, 222 U.S. 149 (1911); Warnock, 104 U.S. at 

779 (holding that without a legitimate insurable interest, the policy is void as 

against public policy because it “is a mere wager” and creates a direct interest 

in—indeed, a desire for—the insured’s speedy death).  For example, in Grigsby, 

an honest agreement, created in good faith, was distinguished as profoundly 
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different from a contract to which “a person hav[ing] an interest lends himself 

to one without any, as a cloak to what is, in its inception, a wager.” Grigsby, 

222 U.S. at 156.  In the latter situation, the wager generates a “sinister coun-

ter interest” in the termination of a life. Id. at 154. Allowing these wagers, 

therefore, would contradict the ultimate purpose behind the insurable interest 

requirement: naming a person who has an interest in the prolongation of the 

life so that he “is opposed to crime.” Id. at 155. 

2. When confining the interpretation of a statute to its plain 
meaning would create an absurd result, a court may treat 
it as ambiguous. 

When interpreting statutory language, courts should always begin by 

determining the plain meaning of each term and then deciding whether the 

language is ambiguous. E.g., Watt v. Alaska, 451 U.S. 259, 265 (1981).  The 

Supreme Court has clarified, however, that the language analysis is “not as 

inflexible” as courts have previously thought. Maine v. Thiboutot, 448 U.S. 1, 

13 (1980).  Accordingly, if an absurd outcome would result from applying the 

plain meaning, a court should regard the language as ambiguous. See Green v. 

Bock Laundry Mach. Co., 490 U.S. 504, 509 (1989); Armstrong Paint & Var-

nish Works v. Nu-Enamel Corp., 305 U.S. 315, 333 (1938) (“To construe stat-

utes so as to avoid results glaringly absurd, has long been a judicial function.”).  

After concluding that the language is ambiguous, courts are free to reference 

other guidance to interpret the statute. See Pub. Citizen v. U.S. Dep’t of Jus-
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tice, 491 U.S. 440, 454 (1989); Holy Trinity Church v. United States, 143 U.S. 

457, 515-16 (1892). 

a. Where, as here, the plain meaning of the statute leads 
to an absurd result, the Court should look beyond the 
statute to interpret the language. 

Applying the statutory construction principles to the insurable interest 

requirement in § 1409, the language, on its face, appears to embrace any policy 

procured on the basis of a blood relation. See § 1409(a).  And, it welcomes any 

policy procured by the insured himself for the benefit of anyone he chooses. See 

§ 1409(b).  Such broad tolerance of purported insurable interests would manu-

facture “results glaringly absurd.” See Armstrong Paint, 305 U.S. at 333.   

If applied as read, without using external guidance, the provision would 

permit the very situation the insurable interest requirement seeks to pre-

vent—a wager on human life and that wager’s potentially frightful ramifica-

tions. See Eryn Mathews, STOLI on the Rocks: Why States Should Eliminate 

the Abusive Practice of Stranger-Owned Life Insurance, 14 Conn. Ins. L.J. 521, 

542 (2008) (explaining the history of and motivation in creating the insurable 

interest requirement).  Instead of having courts assess the facts surrounding 

the formation of a policy, the inquiry would end once a court determined that 

the parties’ relationship satisfied the provision.   

The purpose of the insurable interest requirement, however, was not to 

impose this type of arbitrary hurdle for parties to jump before lawfully procur-
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ing an insurance policy. See id.  Rather, the insurable interest is a mechanism 

created to protect human life from the hands of the greedy by exposing hidden 

intent. See F. S. Tinio, Annotation, Killing of Insured by Beneficiary as Affect-

ing Life Insurance or Its Proceeds, 27 A.L.R.3d 794 (1969) (listing numerous 

examples of cases involving murdered insureds).  The language, alone, would 

allow clever investors to circumvent the actual function of insurable inter-

ests—no questions asked.  Therefore, courts should look beyond the plain 

meaning of § 1409 and interpret the provision to avoid an absurd result. See 

William D. Popkin, A Dictionary of Statutory Interpretation 4 (2007). 

b. Interpreting the ambiguous language of § 1409 based on 
external guidance, the insurable interest rule imposes a 
duty of good faith on the procuring parties. 

The language of the statute should be interpreted in light of outside 

sources not only because the plain meaning is ambiguous but also because the 

legislature did not express intent to disregard precedent. See Norfolk Redev. & 

Hous. Auth. v. Chesapeake & Potomac Tel. Co. of Va., 464 U.S. 30, 35 (1983).  

Although New Tejas courts have yet to decide whether good faith is relevant 

when upholding insurable interests, the United States Supreme Court has 

compelled this analysis. See, e.g., Schaefer, 94 U.S. at 460.2  Because the lan-

guage of the statute is ambiguous, it can—and should—be interpreted in light 

                                            
2 The cases deciding this question from the Supreme Court such as Schaefer, 
Grigsby, and Warnock were issued before the Erie doctrine emerged and, as 
federal common law, function only as highly persuasive precedent. See Erie 
R.R. v. Tompkins, 304 U.S. 64, 58 (1938). 
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of Supreme Court precedent, which existed prior to the codification of the in-

surable interest requirement in § 1409. 

Typically, courts would look to legislative history to determine the legis-

lature’s intent at the time of codification.  See, e.g., PHL Variable Ins. Co. v. 

Price Dawe 2006 Ins. Trust, 28 A.3d 1059, 1070-71 (Del. 2011).  Because no 

legislative history surrounding the enactment of § 1409 exists, this Court 

should consider other extrinsic guidance.3  One such source is Supreme Court 

precedent mandating that courts examine the intent of the parties who pro-

cured the policy. See Grigsby, 222 U.S. at 156. Based on the underlying pur-

pose of insurable interests and the precedent that predated the statute, New 

Tejas courts should interpret the statutory language as requiring good faith.  

3. Construing insurable interest statutes in light of a good 
faith duty is consistent with the majority of decisions from 
other jurisdictions. 

Most jurisdictions that have confronted the issue before this Court have 

approved of the good faith analysis established by the Supreme Court. See, e.g., 

Carton v. B&B Equities Grp., LLC, 827 F. Supp. 2d 1235, 1244 (D. Nev. 2011); 

Wages v. Wages, 42 S.E.2d 481, 485-86 (Ga. 1947); Rahders, Merritt & Hagler 

v. People’s Bank of Minneapolis, 130 N.W. 16, 17 (Minn. 1911).  The Eighth 

                                            
3 The New Tejas Legislature did indicate acceptance of the prohibition against 
STOLI schemes by amending § 1409. See N. Tej. § 1409(e) (amended 2009) 
(“Any device, scheme, or artifice designed to give the appearance of an insura-
ble interest where there is no legitimate insurable interest violates the insura-
ble interest laws.” (emphasis added)).  Because this amendment occurred after 
the formation of the Hicks Policy, it does not retroactively apply. 
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Circuit Court of Appeals expressly stated that “the test [for the legitimacy of 

an assigned policy] is the good faith in taking out the policy for the benefit of 

one having an insurable interest.”  Bankers’ Reserve Life Co. v. Matthews, 39 

F.2d 528, 529 (8th Cir. 1930); accord, e.g., Phoenix Life Ins. Co. v. LaSalle 

Bank N.A., Nos. 2:07 cv 15324, 2:08 cv 1162, 2009 WL 877684, at *11 (E.D. 

Mich. Mar. 30, 2009). 

To determine the good faith of the parties procuring the policies, courts 

have focused on their actual intent when the policy is issued. See, e.g., Lincoln 

Nat’l Life Ins. Co. v. Calhoun, 596 F. Supp. 2d 882, 889 (D.N.J. 2009).  In most 

jurisdictions, if at the moment the policy becomes effective, a party had previ-

ously contemplated assigning it for profit “to a stranger with no insurable in-

terest,” the life insurance policy is a wagering contract and, thus, void as con-

trary to public policy. E.g., id.; accord Bankers’ Reserve, 39 F.2d at 529; Page v. 

Metro. Life Ins. Co., 135 S.W. 911, 912-13 (Ark. 1911).  

All of these courts have, implicitly or explicitly, acknowledged the im-

portance of considering the substance of the agreements over their form. See, 

e.g., Price Dawe, 28 A.3d at 1074 (requiring “more than just technical compli-

ance at the time of issuance”).  One court explicitly recognized that “ignoring 

intent would result in an illogical triumph of form over substance that would 

completely undermine the policy goals behind the insurable interest require-

ment.” Id.  Another court reasoned that fixating on technicalities would allow 
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third parties to elude the insurable interest requirement without expending 

much effort. See Bankers’ Reserve, 39 F.2d at 529.  If, for instance, a court 

stopped its insurable interest analysis after identifying a “proper” beneficiary, 

investors could easily escape the rule by prearranging with the beneficiary an 

immediate transfer of the policy—usually through cash incentives. Id.  Thus, 

the potential loophole in the insurable interest rule can only be closed if courts 

analyze the procuring party’s good faith. 

Against this great weight of authority, including Supreme Court prece-

dent, a few courts have endorsed the “illogical triumph of form over substance” 

by refusing to consider a party’s good faith. Contra Hartford Life & Annuity 

Ins. Co. v. Doris Barnes Family 2008 Irrevocable Trust, No. CV 10–7560 PSG 

(DTBx), 2012 WL 688817 (C.D. Cal. Feb. 23, 2012).  In each case elevating 

form, the courts found that the relevant statutes did not support an intent 

analysis, thereby undermining the purpose of adopting an insurable interest 

rule. See, e.g., Principal Life Ins. Co v. DeRose, No. 1:08 CV 2294, 2011 WL 

4738114, at *4-6 (M.D. Penn. Oct. 5, 2011).  The court in Fishman even ad-

monished the “creative” STOLI operator but refused to recognize the lack of a 

legitimate insurable interest. See Lincoln Nat’l Life Ins. Co. v. Gordon R.A. 

Fishman Irrevocable Life Trust, 638 F. Supp. 2d 1170, 1179 (2009).  Instead, 



 17 

by focusing on mere technicalities, the court ratified a wager on human life. 

See id.4 

Ultimately, the Supreme Court of the United States correctly answered 

the question over a century before this case arose: courts should examine the 

good faith of the procuring party to guarantee that the insurable interest of-

fered is not “a cloak to what is, in its inception, a wager.” Grigsby, 222 U.S. at 

156.  In so holding, the Supreme Court recognized the real possibility of greed-

iness leading to grim consequences if it permitted such wagers to stand. See id.  

The few courts that concluded differently were mistaken in their rejection of 

an intent examination, which is implicit in the insurable interest requirement. 

See Steinback v. Diepenbrock, 52 N.E. 662, 664 (N.Y. 1899) (“The intention of 

the parties procuring the policy would determine its character, which the 

courts would unhesitatingly declare in accordance with the facts, reading the 

policy and the assignment together, as forming part of one transaction.”). 

B. The Hicks Policy is void as contrary to public policy for lack 
of an insurable interest because it was not created in good 
faith, as demonstrated by the facts surrounding the Policy’s 
procurement. 

Looking to the statutory language of § 1409 and its implicit duty of good 

faith, the Hicks Policy is void ab initio.  The facts surrounding the Hicks Policy 

reveal that the procuring parties did not act in good faith when they imple-
                                            
4 In New York, the legislature disapproved of a form-over-substance decision, 
so it quickly reacted, passing article 78 of the New York Insurance Code, which 
banned STOLI policies. See N.Y. Ins. Law, art. 78 (McKinney 2010); Kramer v. 
Phoenix Life Ins. Co., 940 N.E.2d 535 (N.Y. 2010). 
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mented their STOLI scheme.  As is often the case when investors form STOLI 

schemes, an unassuming person is labeled the “insured” as a placeholder for 

the requisite policy to be procured.  Although this arrangement appears to sat-

isfy the good faith requirement, it is, in reality, an additional cloak to conceal 

an illegal wagering contract. See Principal Life Ins. Co. v. Lawrence Rucker 

2007 Ins. Trust (Lawrence Rucker II), No. 08 488 MPT, 2012 WL 2401717, at 

*6 (D. Del. June 26, 2012).  The insured is just an instrumentality of the bad 

faith actor. Price Dawe, 28 A.3d at 1074.  Accordingly, courts confronted with 

the insured-placeholder will focus on the intent of the person who actually 

caused the procurement of the policy. See id. 

In the present case, Mr. Hicks was an instrumentality for Presidential, 

Reggie Hightower, and Sydney Hicks to procure a life insurance policy from 

which they would all profit. (R. at 7-8, 10.)  Even with the label “insured,” Mr. 

Hicks was unaware of important details surrounding a policy in his name: the 

content of the forms he signed; the creation of the “Hicks” Trust; the formation 

of the “Hicks” Policy; its coverage of $19.5 million without his authorization; 

and the transfer of his son’s interest to a stranger. (R. at 10-11.)  Plainly, Mr. 

Hicks was nothing more than the procuring parties’ instrument: they borrowed 

Mr. Hicks’s name and signature for the Policy and placed him back on the 

shelf when his role was complete.  
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To determine the good faith of parties actually involved in forming a life 

insurance policy, courts typically look beyond formalities and scrutinize the 

procuring parties’ behavior. See Bankers’ Reserve, 39 F.2d at 529.  From this 

recurring judicial scrutiny, two factors have steadily emerged: (1) payment of 

premiums by a third party and (2) a pre-issuance understanding of intent to 

transfer. E.g., Sciaretta v. Lincoln Nat’l Life Ins. Co., No. 9:11-CV-80427, 2012 

WL 5195944, at *6 (S.D. Fla. Feb. 15, 2012).  Both factors when applied to the 

Hicks Policy weigh heavily in favor of finding that the Policy was a STOLI 

scheme. 

1.  Presidential was responsible for paying and maintaining 
the premium payments on the Hicks Policy.   

In examining good faith, many courts have asked the same question: 

Who paid the premiums? See, e.g., Baltimore Life Ins. Co. v. Floyd, 91 A. 653, 

656 (Del. Super. Ct. 1914). In Floyd, the court maintained that “there is a 

strong . . . tendency to condemn contracts in which the premiums are paid by 

the beneficiary.” Id.  Almost a century has passed, and yet, the disapproval of 

premium payments by beneficiaries or outside parties remains. See, e.g., Price 

Dawe, 28 A.3d at 1071-72.  The reasoning is clear.  If a third party is willing to 

pay the hundreds of thousands of dollars in premiums, not just loan the neces-

sary amount, it is very likely that some hidden motivation encourages this ex-

penditure. See id.  Such motivation may include a cash incentive—like 3% of 

the face value of the policy. See (R. at 10.) 
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In analyzing this factor, courts often consider the nature of the funds 

provided. See, e.g., Lawrence Rucker II, 2012 WL 2401717, at *5-6.  For exam-

ple, in Lawrence Rucker II, the court determined that the money the insured 

received from a third party was a loan because the insured agreed to reim-

burse him. Id.  If, however, the insurance company had provided evidence that 

a third party investor was paying the premiums, the legitimacy of the insura-

ble interest would be questioned. See id. 

That evidence exists in this case.  In order to procure the Hicks Policy, 

someone other than the named insured had to pay the premiums because Mr. 

Hicks refused to spend money on “his” Policy. (R. at 10.)  With the promise of a 

3% payout, Sydney consented to be the channel through which Presidential 

would pay the premiums. See (R. at 10, 12-13.)  Neither Presidential nor Mr. 

Hightower had an interest in the continuation of Mr. Hicks's life—in other 

words, an insurable interest.  Instead, Mr. Hightower had an interest in his 

paycheck. (R. at 8.)  And, he revealed his willingness to participate in the 

scheme in his e-mail about “flipping the old man’s policy.” (R. at 10); see Law-

rence Rucker II, 2012 WL 2401717, at *6.  Presidential, on the other hand, was 

interested in the death of Mr. Hicks, which would provide a larger payout from 

Guaranty. See (R. at 8-9.)  Thus, the lack of good faith through which the 

Hicks Policy was procured is unveiled by merely examining who, in reality, 

paid the premiums—a stranger. 
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2.  This Court should infer that a pre-arranged agreement to 
transfer the Hicks Policy existed before Guaranty issued it, 
thereby indicating that the Policy was not procured in 
good faith. 

A problematic pre-issuance understanding of intent to transfer arises 

when one of the parties to the agreement lacks an insurable interest in the life 

of the insured. See Lawrence Rucker II, 2012 WL 2401717, at *6; Chamberlain 

v. Butler, 86 N.W. 481, 483 (Neb. 1901).  This type of agreement is, in fact, the 

ultimate display of a desire to circumvent the insurable interest rule: enlist a 

party with a passable insurable interest and have him agree to transfer the 

policy to the uninterested third party. See AXA Equitable Life Ins. Co. v. Infin-

ity Fin. Grp., LLC, 608 F. Supp. 2d 1349, 1357 (S.D. Fla. 2009).  Courts have 

consistently struck down policies when such a pre-existing agreement is un-

covered. Cf. Pruco Life Ins. Co. v. Brasner, No. 10 80804 CIV, 2011 WL 134056, 

at *4 (S.D. Fla. Jan. 7, 2011) (“Defendant’s agreement to transfer the Policy, 

an agreement which predated the Policy’s inception, destroyed the good faith 

requirement.”). 

Based on the circumstances surrounding the Hicks Policy, one can infer, 

without much effort, that Presidential, Mr. Hightower, and Sydney had come 

to a pre-existing understanding that Sydney would transfer his interest to 

Presidential.  As a condition for yielding to Sydney’s appeals, Mr. Hicks insist-

ed that someone else pay the premiums—the first year’s total amounting to 

$955,827. (R. at 11.)  Sydney agreed, even though he only made $60,000 per 
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year. (Id.)  He agreed because he had a pre-existing arrangement with 

Mr. Hightower that Sydney would be reimbursed. (R. at 12.)  This agreement, 

however, only extended to the initial premium payment. (R. at 11.)  Therefore, 

to be sure he did not default on payments, Sydney had to transfer the Policy—

quickly. 

And he did just that: he transferred his beneficial interest a mere two 

days after the Policy was in force. (R. at 8.)  Conveniently, Mr. Hightower had 

already initiated negotiations with a vice president at Presidential: “Talked to 

Sydney, and we should be able to flip his old man’s policy for 3% of the face 

value of the policy.” (R. at 10.)5  For securing the Policy, Mr. Hightower made 

$1.4 million in commission from Guaranty. (R. at 8.)  After the Policy was 

flipped, Sydney earned ten times his annual salary with a profit of $600,000—

the same 3% as provided in the e-mail. (R. at 9.)  Presidential, on the other 

hand, is now fighting for the right to receive its share once Mr. Hicks passes 

away.  Because this pre-issuance understanding is inferable from the circum-

stances surrounding the Hicks Policy, the Court should find the Policy void as 

contrary to public policy for lacking an insurable interest.  

                                            
5 Opposing counsel will likely analogize an e-mail in Hartford, a case in which 
the court found no pre-issuance agreement, to the e-mail between Mr. High-
tower and Presidential. See Hartford Life, 2012 WL 688817, at *5.  The com-
parison would fail. The Hicks e-mail is definitive and predated the Policy; the 
Hartford e-mail requested confirmation of interest and was received a month 
after the policy was issued. See id. 
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II. Guaranty Life is entitled to retain the insurance premium pay-
ments made on the Policy. 

Guaranty should be allowed to retain the premium payments conferred 

by the Investors to maintain the Hicks Policy for the following reasons.  First, 

the Policy was void as contrary to public policy, and as such, the parties should 

have been left as the court found them.  Second, even if this Court believes the 

Policy is valid, Guaranty is entitled to rescind the Policy under § 1408 and re-

tain the premiums based on the unclean hands doctrine.  Finally, neither void-

ing the Policy as contrary to public policy nor rescinding it under § 1408 will 

result in the unjust enrichment of Guaranty. 

Courts, including the district court below, often incorrectly blend the 

two separate grounds for an insurer to retain premium payments it received 

from an opposing party—voidance and rescission. Cf., e.g., Principal Life Ins. 

Co. v. Lawrence Rucker 2007 Ins. Trust, 774 F. Supp. 2d 674, 681-83 (D. Del. 

2011) (failing to distinguish between the remedies); Lincoln Nat’l Life Ins. Co v. 

Snyder, 722 F. Supp. 2d 546, 564-65 (D. Del. 2010). But see Price Dawe, 28 

A.3d at 1067 (explaining the difference between a contract that is void versus 

one that is voidable).  Voiding a contract ab initio means that “it seriously of-

fends law or public policy.” Black's Law Dictionary (9th ed. 2009) (defining 

void ab initio).  Because the contract is void as contrary to public policy and, 

thus, void from the beginning of the transaction, neither party can elect to give 

it effect. TTSI Irrevocable Trust v. ReliaStar Ins. Co., 60 So. 3d 1148, 1150 (Fla. 
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Dist. Ct. App. 2011); Black’s Law Dictionary, supra (contrasting a contract 

that is void ab initio with “a contract that is merely voidable at the election of 

one party to the contract”).  

Rescission, on the other hand, is an elective remedy. See TTSI, 60 So. 3d 

at 1150.  A statute or other authority will authorize one party to elect to cancel 

the policy if certain criteria are met. See id.  This remedy can be initiated at a 

party’s choosing, but a contract that is void as contrary to public policy cannot 

be given effect—regardless of whether one or both parties wish to honor it. See 

Penn Mut. Life Ins. Co. v. Greatbanc Trust Co., No. 09 C 06129, 2012 WL 

3437161, at *5 (N.D. Ill. Aug. 15, 2012).  Maintaining this distinction is im-

portant because the remedies parties are permitted to request depend on 

whether they ask the court to rescind the contract or to declare it void as con-

trary to public policy. See id. (refusing to “recast the lawsuit as a rescission ac-

tion” when the Trust acknowledged the contract was void from the outset).6 

A. The district court should have left the parties as it found 
them because the Policy was void as contrary to public policy. 

The Supreme Court has long held that life insurance policies procured 

as a gamble on the length of a human life are contrary to public policy and void 

                                            
6 Although opposing counsel may contend that Guaranty Life cannot seek 
seemingly inconsistent remedies—claiming the Policy to have never been valid 
versus cancelling it as previously valid—courts have consistently upheld this 
practice provided that the party does not receive double recovery based on the 
same transaction. See, e.g., Walraven v. Martin, 333 N.W.2d 569, 572 (Mich. 
Ct. App. 1983). 
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as a matter of law.  As such, this Court cannot protect parties to an agreement 

where the very agreement is unenforceable—often as a result of wrongdoing by 

the party seeking relief.  Thus, the parties should be left as this Court found 

them, with Guaranty retaining policy premiums paid by the Investors. 

1. A life insurance policy is void as contrary to public policy 
when it functions as a wager on human life. 

To prevent parties from taking advantage of the judicial process to 

achieve an outcome that is legal in its appearance, yet repulsive to society, 

courts have held that agreements that are contrary to public policy are unen-

forceable. See, e.g., Warnock, 104 U.S. at 779-80; Sec. Mut. Life Ins. Co. v. Lit-

tle, 178 S.W. 418, 419 (Ark. 1915); Inter-Cont'l Promotions, Inc. v. Miami 

Beach First Nat’l Bank, 441 F.2d 1356 (5th Cir. 1971).  If an agreement con-

travenes public policy, determined by examining statutes and case law, the 

contract has “no legal sanctions and establish[es] no legal bond between the 

parties.” Neiman v. Provident Life & Accident Ins. Co., 217 F. Supp. 2d 1281, 

1286 (S.D. Fla. 2002).  Thus, the contract would be invalid because no associa-

tion or relationship would exist for a court to enforce. See id.  

Particularly when parties allege participation in STOLI schemes, liti-

gants frequently ask courts to find life insurance policies void as contrary to 

public policy.  Instead of creating an enforceable relationship based on an in-

surable interest, these policies exist merely as wagers on human life. See TTSI, 

60 So. 3d at 1150.  As discussed previously, the insurable interest requirement 
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guarantees that the contracting party actually cares about the prolonged life of 

the insured. Grigsby, 222 U.S. at 154-55.  Without this interest, the parties 

may be sinisterly awaiting—but hopefully, not planning—the insured’s death 

in order to recoup their invested funds. Warnock, 104 U.S. at 779.7  To hinder 

such perverse gambling, the Supreme Court has, for over a century, held these 

“wagering policies” as contrary to public policy and therefore void. See id. (not-

ing that the validation of such a policy “would be to sanction speculative risks 

on human life, and encourage the evils for which” such policies are rejected). 

2. After declaring a policy void, the parties should be left as 
the court found them. 

Once a court announces that a policy is void as contrary to public policy, 

the question becomes, what relief, if any, do these parties deserve—

enforcement of the contract, retention of the premium payments, restitution of 

funds paid?  Barring special situations, the answer remains consistent across 

jurisdictions in decisions properly maintaining the distinction between void 

and voidable policies. See, e.g., TTSI, 60 So. 3d at 1150-51; Little, 178 S.W. at 

419.  When parties enter into an illegal agreement, the court should not pro-

tect the parties by either enforcing the agreement or permitting recovery of 

damages generated because of it. Little, 178 S.W. at 419; Bruer v. Kan. Mut. 

                                            
7 See Maria Fleisher, Stranger Originated Life Insurance: Finding A Modern 
Cure for an Age-Old Problem, 41 Cumb. L. Rev. 569, 587 (2011), for stories of 
crimes, such as the “Black Widow Murders,” connected to STOLI schemes. 
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Life Ins. Co., 75 S.W. 380, 381 (Mo. Ct. App. 1903).  Simply put, the court 

should leave the parties how it found them. Little, 178 S.W. at 419. 

The rationale behind this hands-off, leave-the-parties-as-they-stand 

“remedy” is transparent: If a person participates in an illegal transaction, he 

cannot anticipate legal relief from his forbidden pursuit. See id.  Furthermore, 

the only ground from which the participant would have an interest and on 

which he could bring his lawsuit for relief—the illegal contract—“precludes 

him from obtaining redress at the hands of the law.” Bruer, 75 S.W. at 381.  

Holding otherwise would foster unlawful conduct by eliminating the risk of in-

vesting in an illegal transaction—losing funds without a legal mechanism to 

recoup them. See Neiman, 217 F. Supp. 2d at 1286.  

In cases involving STOLI schemes, such as the case before this Court, 

judges have applied this general rule and allowed insurance companies to re-

tain the premiums. See, e.g., TTSI, 60 So. 3d at 1150-51.  In TTSI, for instance, 

the court found that the “party seeking to enforce the contract [was] the only 

party who engaged in deceptive” conduct and held that the policy was void ab 

initio. Id.  Refusing to deviate from the general rule of leaving the parties as 

they stood, the court permitted the insurance company to retain the payments 

received from the scheming party. Id. 

Although courts generally defer to the hands-off approach, occasionally, 

certain circumstances warrant a departure from the general rule.  For example, 
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when the party seeking recovery assented to the contract in good faith, and not 

as a participant in fraudulent conduct, he may have a more convincing argu-

ment to persuade the court to order restitution. Cf. Singleton v. Foreman, 435 

F.2d 962, 970 (5th Cir. 1970) (explaining a permissible deviation from the gen-

eral rule when a distressed party unknowingly agreed to an invalid contract); 

Am. Mut. Life Ins. Co. v. Mead, 79 N.E. 526, 527 (Ind. App. 1906) (permitting 

recovery when the party was less to blame for the illegal agreement).   

In addition to emphasizing fault when arguing that the parties should 

not be left as the court found them, the party who paid the premiums often 

claims that the insurer would be unjustly enriched.  See, e.g., Wuliger v. Mfrs. 

Life Ins. Co. (USA), 567 F.3d 787, 799-800 (6th Cir. 2009).  Unjust enrichment 

occurs when one person retains “a benefit which in equity and good conscience 

belongs to another.” Carton v. B&B Equities Grp., LLC, 827 F. Supp. 2d 1235, 

1247 (D. Nev. 2011). Courts have rarely—if ever—upheld a claim for unjust 

enrichment when a STOLI scheme is involved. Cf. Wuliger, 567 F.3d at 799-

800.  Generally, the denial of an unjust enrichment claim is based on the fact 

that the party seeking the return of funds played an active role in procuring 

the illegal policy. See Carton, 827 F. Supp. 2d at 1247-48.  Accordingly, equity 

and good conscience would not demand that the “clear victims of the STOLI 

scheme,” the insurers, relinquish the premium payments. Id. at 1247. 
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3. The district court should have permitted Guaranty to re-
tain the premium payments when it declared the Hicks 
Policy void. 

As discussed in Part I, the Hicks Policy was void ab initio because no in-

surable interest existed at the time it was issued.  The procuring parties did 

not act in good faith because they intended an immediate transfer of the Hicks 

Policy to a complete stranger, Presidential.  Their intent was revealed by both 

a pre-issuance understanding of the transfer and the fact that Presidential 

was responsible for paying the premiums.  Because the Policy was procured in 

bad faith as a wager on the life of Mr. Hicks, the insurable interest fails.  

Without that interest, the Hicks Policy was void from the outset as contrary to 

public policy.  

Because the Policy is void ab initio, the parties should be left how the 

court found them. See Little, 178 S.W. at 419; TTSI, 60 So. 3d at 1150.  Allow-

ing Guaranty to keep the funds is consistent with the decisions of other courts. 

See, e.g., TTSI, 60 So. 3d at 1150.  For example, in TTSI, the court found that 

the policy in question was void ab initio because the Trust that paid the pre-

miums did not have an insurable interest in the insured’s life—just like the 

Policy before this Court. See id.  But instead of requiring the insurance com-

pany to return the premiums to the fraudulent actor, the court allowed the in-

surer to keep the Trust’s payments. Id.  In doing so, the court upheld the gen-

eral rule of leaving the parties as it found them. Id.  Likewise, the district 
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court should have deferred to the general rule and permitted Guaranty to re-

tain premium payments because the Hicks Policy is void as contrary to public 

policy. See id.  

The district court found TTSI to be unpersuasive. (R. at 14.)  In its opin-

ion, however, the court focused solely on the remedy determination after re-

scinding the policy and failed to consider the proper principle—leaving the 

parties as they stand—that applies after voiding a contract as contrary to pub-

lic policy. (R. at 12, 14.)  Ignoring the latter—the method through which the 

district court actually set aside the Hicks Policy—the court held “as a matter of 

law that there is no legal basis for Guaranty’s request” to retain the premiums. 

(R. at 14.)  The parties were “to be returned [to] the positions prior to for-

mation of the contract.” (Id.)  But returning parties to the status quo is only an 

appropriate action when rescinding a policy at the election of a party. PHL 

Variable Ins. Co. v. Robert Gelb Irrevocable Trust, No. 10 C 597, 2010 WL 

4363377, at *3-4 (N.D. Ill. Oct. 27, 2010).  Conversely, after declaring a policy 

as void as contrary to public policy, the correct principle is to leave the parties 

how the court found them, not return them to their pre-contract state. TTSI, 

60 So. 3d at 1150-51.  

The appropriate remedy of leaving the parties how the court finds them 

not only was persuasively applied in similar cases but also should be consid-

ered here where no extraneous circumstances discourage its application.  Such 
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circumstances include whether one party is more at fault for the illegal activity. 

See Neiman, 217 F. Supp. 2d at 1288-89.  For example, in Neiman, the court 

refused to order an insurance company to return premiums to the party who 

had contributed to a disability plan while engaging in illegal activity. Id.  It 

reasoned that Neiman was just as at fault, “if not more at fault than the in-

surance company, in causing the contract to be void.” Id. at 1289.  Therefore, 

the insurance company retained the premiums, and Neiman suffered the loss. 

See id. 

Like the insurance company in Neiman, Guaranty issued the Policy in 

good faith, believing that it had a legal basis. (R. at 12.)  The Investors, howev-

er, pursued the relationship with the intention of “flipping [the] old man’s poli-

cy for 3%.” (R. at 10.)  On that basis, even if Guaranty could have been more 

diligent in investigating any suspicions, the culpability of the Investors—and 

their actual intent to engage in illegal activity—far outweighs any alleged neg-

ligence of Guaranty. (R. at 7-12.)8  Thus, the party more at fault, the Investors, 

should suffer the loss from intentional illegal conduct. See Neiman, 217 F. 

Supp. 2d at 1288-89. 

                                            
8 In an attempt to persuade this Court to allow recovery of premiums, the In-
vestors’ may point to e-mails between Guaranty underwriters as Guaranty’s 
participation in the scheme. (R. at 11.)  But, failing to research suspicious be-
havior is not equivalent to providing false information and knowingly engaging 
in a scheme designed to circumvent the law. (R. at 7-12.)  Therefore, the Inves-
tors, alone, should bear the burden of their own willful misconduct. Cf. Neiman, 
217 F. Supp. 2d at 1288-89. 
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Because the parties at fault in this case were the Investors, they cannot 

successfully assert unjust enrichment. See Carton, 827 F. Supp. 2d at 1247-48. 

Equity does not require a party who acted in good faith to suffer at the hands 

of another who intentionally violated the law. See id.  Hence, when the insured 

parties in Carton sought to recover the premiums paid to the insurer, the court 

refused, stating that the “Insurers were the clear victims.” Id.  As in Carton, 

Guaranty was the victim of the STOLI scheme, and it should, accordingly, re-

tain the premiums. See id.  

In short, because the Hicks Policy was procured without an insurable 

interest and, therefore, was void as contrary to public policy, the appropriate  

principle to apply is for the court to leave the parties as it found them.  In this 

case, the court should allow Guaranty to retain the premiums.  Furthermore, 

no deviation from the general rule is necessary because the Investors were at 

fault in this scheme, not Guaranty.  And as such, equity does not require this 

Court to return the premiums under an unjust enrichment claim.  

B. Even if the Court holds that the Policy is not contrary to 
public policy, Guaranty is still entitled to rescind the Policy 
under § 1408 and retain the premium payments based on the 
doctrine of unclean hands. 

As discussed previously, the elective remedy of rescission is guaranteed 

under § 1408 and is separate from declaring the policy void as contrary to pub-

lic policy.  If this Court does not hold the Hicks Policy void as contrary to pub-

lic policy, then the Policy should be rescinded under the rescission provision 



 33 

because of the Investors’ fraudulent activities.  Although the general remedy 

after rescinding a policy is to return the parties to their pre-contract status 

quo, the Investors’ unclean hands preclude them from seeking repayment of 

premiums.  

1. The Trust’s fraudulent application rendered the Policy re-
scindable under § 1408 from the date Guaranty received 
the Application. 

Along with courts possessing the power to void an agreement as contra-

ry to public policy, authorized parties may also exercise their right to rescind 

the policy—an additional equitable, but elective, remedy. See TTSI, 60 So. 3d 

at 1150.  In New Tejas, § 1408 provides the authority for an insurance compa-

ny to elect to rescind a policy: “If a representation is false in a material point, 

whether affirmative or promissory, the injured party is entitled to rescind the 

contract from the time the representation becomes false.” See § 1408.  Once a 

court rescinds an agreement under this provision, the proper remedy is to re-

turn the parties to their pre-contractual positions—unless an exception like 

fraud, or the unclean hands doctrine, applies. See Wuliger, 567 F.3d at 797. 

Based on the circumstances in this case, Guaranty is entitled to rescind 

the contract. § 1408. First, the Investors acknowledged that false representa-

tions were made regarding Mr. Hicks’s annual income and net worth. (R. at 11 

n.10.)  Including those fraudulent statements, a non-exhaustive list of the mis-

representations proffered during the formation of the Policy is as follows: 
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 False True 

February 6, 2007: 
Application 
(R. at 8, 11.) 

Hicks’s net worth $1.2 billion 
Living on Social  
Security Hicks’s annual income of 

$8.5 million 

Self-employed entrepreneur Retired cab driver 

Beachfront estate Low-rent apartment 

February 6, 2007: 
SOCI Form 
(R. at 7, 10-12; State-
ment of Client Interest 
Ex. 3, at 22.) 

“None of the first year or sub-
sequent premiums would be 
‘borrowed by the proposed 
owner or proposed insured or 
by any other individual, 
trust, . . . including a policy 
beneficiary or trust benefi-
ciary’” (emphasis added) 

Sydney had promised 
to “take care of [the 
premium payments]” 

Mr. Hightower had 
promised Sydney 
would be reimbursed 

March 5, 2007: Policy 
Acceptance Form 
(R. at 8.) 

All statements in the Applica-
tion are accurate 

At least four misrepre-
sentations 

 
Thus, as demonstrated by the evidence in the record, false statements were 

averred continuously throughout the process, starting from the moment the 

Application was submitted.  

Second, the statements were not only false but also material.  Most ju-

risdictions agree that a fact is material if, had that fact been disclosed, the in-

surance company would have acted differently. See, e.g., N.Y. Life Ins. Co. v. 

Johnson, 923 F.2d 279, 281 (3d Cir. 1991); F.D.I.C. v. Underwriters of Lloyd's 

of London Fid. Bond No. 834/FB9010020, 3 F. Supp. 2d 120, 140 (D. Mass. 
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1998) (defining a false assertion as material if “the knowledge or ignorance of 

which would naturally influence the judgment of the underwriter in making 

the contract at all”).  The chief underwriter from Guaranty testified that 

Guaranty would not have issued the Policy if it was aware of the false asser-

tions in the three forms discussed above or of the intent to transfer the Policy 

to the Investors. (R. at 12.)  Furthermore, knowledge of the payment Sydney 

received for procuring this Policy would have prevented Guaranty from issuing 

it. (Id.)  The testimony indicates that Guaranty rightfully relied on the misrep-

resentations, which caused it to issue the Policy.9  Regardless of the actual ma-

teriality of the false assertions, Mr. Hicks and the Trustee both signed the 

SOCI form, consenting to the condition that “any misstatement or concealment 

will be treated as a material misrepresentation.” (Statement of Client Interest, 

Ex. 3, at 22-23.)  Therefore, Guaranty is entitled to rescind the Policy under 

§ 1408 because material misrepresentations were made in the very first docu-

ment submitted to Guaranty and in each form that followed.  

                                            
9 The Investors may argue that Guaranty waived its recession claim based on 
an underwriter’s e-mail asking if anyone had “looked at any third parties that 
may be driving the Hicks application.” (R. at 11.)  According to the “over-
whelming weight of authority,” however, insurers do not have a duty to inves-
tigate the veracity of application assertions. First Penn-Pacific Life Ins. Co. v. 
Evans, No. AMD 05-444, 2007 WL 1810707, at *7 n.13 (D. Md. June 21, 2007), 
aff'd, 313 F. App'x 633 (4th Cir. 2009); accord, e.g., Verex Assurance, Inc. v. 
John Hanson Sav. & Loan, Inc., 816 F.2d 1296, 1305 (9th Cir. 1987). 
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2. The doctrine of unclean hands is a bar to the general rule 
requiring the court to return parties to the status quo af-
ter it rescinds a contract. 

Once a court rescinds a contract under, for example, a statute providing 

that remedy, it generally compels the parties to ensure that each is returned to 

the pre-contract status quo. See, e.g., PHL Variable Ins. Co. v. Lucille E. Mo-

rello 2007 Irrevocable Trust, 645 F.3d 965, 969-70 (8th Cir. 2011); Wuliger, 

567 F.3d at 797.  If, however, the party demanding restitution acted deceptive-

ly, the court should consider the unclean hands doctrine. See Morello, 645 F.3d 

at 969.  This doctrine enables the non-fraudulent actor to retain the premiums 

paid by the party who sought to mislead him. See id. 

The unclean hands doctrine is founded on the principle that in order to 

benefit from an equitable remedy such as rescission, the party “who comes into 

equity must come with clean hands.” Precision Instrument Mfg. Co. v. Auto. 

Maint. Mach. Co., 324 U.S. 806, 815 (1945); accord Deweese v. Reinhard, 165 

U.S. 386, 390 (1897) (“If the conduct of the plaintiff be offensive to the dictates 

of natural justice, then whatever may be the rights he possess . . . he will be 

held remediless in a court of equity.”).  Moreover, the “clean hands” qualifica-

tion requires only that the parties have “acted fairly and without fraud or de-

ceit as to the controversy in issue”; it does not require blamelessness. Precision 

Instrument, 324 U.S. at 815; accord Loughran v. Loughran, 292 U.S. 216, 229 
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(1934).  Thus, when utilizing this doctrine, the correct inquiry is who acted 

fraudulently. 

In considering the proper remedy after rescinding a fraudulently pro-

cured life insurance policy, courts have often utilized the unclean hands doc-

trine to prevent schemers from regaining premiums. Cf. Wuliger, 567 F.3d at 

797 (refusing to rescind the insured-violator’s policy at his election and further 

stating that, regardless, he could not regain premiums because of his unclean 

hands).  The court in Morello, for instance, emphasized that it could permit the 

insurance company to retain premiums even after rescinding the policy “when 

the underlying policy was procured by the actual fraud of the insured.” Morello, 

645 F.3d at 969.  It further explained that actual fraud occurred when a party 

made “untrue statements . . . for the fraudulent purpose of obtaining insur-

ance.” Id. at 970.  In consequence, the insurance company lawfully kept the 

premiums.  Id. 

Especially in determining STOLI scheme remedies, the policy implica-

tions underpinning the unclean hands doctrine cannot be overstated.  First, 

this doctrine protects the role of courts. See Bein v. Heath, 47 U.S. 228, 247 

(1848).  When parties invoke the power of the judiciary, they are seeking jus-

tice for the perceived wrong they have suffered at the hands of another.  If, in-

deed, the alleged wrongdoer acted erroneously or dishonestly, a court of equity 

cannot exercise its equitable power to protect the fraudulent actor “who by de-
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ceit or any unfair means has gained an advantage.” Id.  Shielding such acts 

would make a court of equity an “abetter [sic] of iniquity.” Id.  The doctrine of 

unclean hands, then, empowers a court to promote what is “right and just”—

not to punish wrongdoers. Keystone Driller Co. v. Gen. Excavator Co., 290 U.S. 

240, 245-46 (1933). 

Second, the unclean hands doctrine protects the insurance industry 

from those who seek to defraud the companies that provide important services 

to their customers. See generally Susan Lorde Martin, Betting on the Lives of 

Strangers: Life Settlements, STOLI, and Securitization, 13 U. Pa. J. Bus. L. 

173, 173 (2010) (discussing the role of life insurance in our society).  Complying 

with the fraudulent actor’s request to recover premium payments “would have 

the perverse effect of reducing the defrauders’ risk relative to the honest poli-

cyholders.” Wuliger, 567 F.3d at 797.  The “perverse effect” would be encourag-

ing people to commit fraud when procuring policies so that they could—by un-

covering their own fraudulent conduct—relieve themselves of any obligation to 

pay in the event of hardship and actually regain any expended funds. Id.  The 

impact on the life insurance industry of endorsing this deceptive behavior 

would be damaging, at best.  See generally Mary Ann Mancini & Caitlin L. 

Murphy, The Elusive Insurable Interest Requirement: Are You Sure the In-

sured Is Insured?, 46 Real Prop. Tr. & Est. L.J. 409, 441 (2012) (explaining the 

effect these transactions would have on the insurance industry). Therefore, the 
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unclean hands doctrine grants courts the power to shut down fraudulent activ-

ity by sheltering the inherent risks. See Wuliger, 567 F.3d at 797. 

Because of the grave policy implications, the Supreme Court has given 

courts substantial discretion in applying this doctrine. See Keystone, 290 U.S. 

at 245-46.  Indeed, courts “are not bound by formula or restrained by any limi-

tation that tends to trammel the free and just exercise of discretion.” Id.  When 

cases involve fraudulent conduct directed at procuring a life insurance policy, 

the inclination to utilize this doctrine should increase dramatically because it 

would “not only prevent a wrongdoer from enjoying the fruits of his transgres-

sion but [also] avert an injury to the public.” Precision Instrument, 324 U.S. at 

998.  

To combat the effects of the unclean hands doctrine the party seeking to 

regain funds often argues that the insurer would be unjustly enriched if per-

mitted to retain the premiums.  See, e.g., Brasner, 2011 WL 134056, at *7.  

While a court may consider unjust enrichment after it voids the policy as con-

trary to public policy, the remedy of unjust enrichment is unavailable if the in-

surer invokes its statutory entitlement to rescind a policy. See Wuliger, 567 

F.3d at 799-800.  Unjust enrichment is unavailable because it only applies “in 

the absence of an express contract . . . to prevent a party from retaining money 

or benefits that in justice and equity belong to another.” Id. (emphasis omitted) 

(quoting Beatley v. Beatley, 828 N.E.2d 180, 192–93 (Ohio Ct. App. 2005)).  
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When a court electively rescinds a policy—instead of declaring it void as con-

trary to public policy—it acknowledges that an express contract existed. See id.  

3. The Investors’ “unclean hands” preclude them from recov-
ering the premiums paid to Guaranty. 

Contrary to the district court’s assertion that “there is no legal basis 

for . . . equitable balancing of the parties following a rescission,” (R. at 14), the 

Supreme Court has provided a basis through the unclean hands doctrine, Pre-

cision Instrument, 324 U.S. at 998.  In the same way that courts have prevent-

ed fraudulent actors from recovering premiums, the Investors should be pro-

hibited from regaining their premium payments. See Morello, 645 F.3d at 967.  

As in this case, in Morello, the defendant-Trust submitted paperwork to apply 

for a life insurance policy, insuring Lucile Morello’s life. Id.  The application 

not only contained gross misrepresentations about financial data but also con-

firmed that the Trust did not intend to sell to a third party—even though Mo-

rello had already agreed to sell in exchange for cash. Id.  After discovering the 

misrepresentations, the insurer sued to rescind the policy. Id.  In addition to 

granting rescission, the court declined to follow the general rule of returning 

the parties to their pre-contractual status. Id.  Instead, the defendants’ un-

clean hands precluded their recovery of the expended funds. Id.  

Like the Trust in Morello, the Hicks Trust and Presidential forfeited 

their right to be returned to their status quo because the Investors acted 

fraudulently in procuring the Policy. See id.  The Trust submitted paperwork 
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that misrepresented Mr. Hicks’s financial information—his net worth, his an-

nual salary, and his residential estate (none of which is disputed)—and the in-

tent to transfer the Policy to Presidential, which existed prior to submitting 

the paperwork. Compare (R. at 7, 10-11), with Morello, 645 F.3d at 967-69  

(describing similar factual circumstances).  Because the Investors procured the 

Hicks Policy through misrepresentations and fraudulent scheming, the doc-

trine of unclean hands should be applied in this case. See Morello, 645 F.3d at 

969-70.  Along with enforcing the risks associated with fraudulently procuring 

policies, applying the doctrine also would ensure that no inequity—such as al-

lowing a wrongdoer to benefit from his misconduct—is abetted through the 

justice system. See Bein, 47 U.S. at 247; Wuliger, 567 F.3d at 797.  Accordingly, 

Guaranty should retain the premiums.  

The district court, however, refused to allow Guaranty to retain the 

premiums, despite the Supreme Court principles and persuasive precedent 

from other jurisdictions suggesting otherwise. (R. at 14-15.)  Instead, the court 

relied on two inapplicable cases with little reasoning supporting its decision. 

(R. at 14) (citing Hartford, 2012 WL 688817, at *5; PHL Variable Ins. Co. v. 

Jolly, 800 F. Supp. 2d 1205 (N.D. Ga. 2011)).  First, in Hartford, the court held 

that the policy was not void for lack of an insurable interest, and therefore, the 

insurance company could not retain the premiums without fulfilling the policy. 

Hartford, 2012 WL 688817, at *5-6.  The district court in this case, on the con-
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trary, held the policy was void for lack of an insurable interest. (R. at 14.)  Fur-

thermore, the court in Hartford never mentions the “general principles of re-

scission requir[ing] the parties to be returned [to their] positions prior to for-

mation of the contract” for which the district court advocates. (Id.)  In conse-

quence, its reliance on Hartford for determining when an insurance company 

can retain premiums after a court declares a policy void as contrary to public 

policy was misplaced.  

Second, the decision in Jolly, on which the district court relied, centered 

on a different cause of action: negligent misrepresentation. Jolly, 800 F. Supp. 

2d at 1215.  In order to retain premiums in that case, the insurance company 

needed to prove that it reasonably relied on the misrepresentations. Id.  The 

statutory language of § 1408 entitling Guaranty to rescind the contract con-

tains no such qualification.  It instead requires materiality—actual influence. 

§ 1408. Compare Johnson, 923 F.2d at 281 (examining materiality and influ-

ence), with Jolly, 800 F. Supp. 2d at 1215 (considering negligent misrepresen-

tation and the reasonableness of reliance).   Thus, any inability to prove rea-

sonable reliance is a nonissue.  Furthermore, as in Hartford, because the court 

found the policy in Jolly to be valid, it did not mention the general principles of 

rescission, even though the district court here cites Jolly to support its conten-

tion as to what the general principles are. (R. at 14.)  The remedy should be 

tailored accordingly by allowing Guaranty to retain the premiums 
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In addition to the inapplicable case law, unjust enrichment is an inap-

plicable remedy in this case if the Court rescinds the Policy under § 1408.  

Electively rescinding the Policy acknowledges that an express contract gov-

erned the conduct of Guaranty and the Investors. See Wuliger, 567 F.3d at 

799-800.  The Investors, then, paid the premiums according to the terms of the 

contract. See id. at 799.  Thus, the Investors did not confer a benefit. See id.  

Instead, the premiums were consideration for the carried-out promise that the 

insured was entitled to protection upon death. See id.  Accordingly, no unjust 

enrichment occurred, and the Investors should not regain the premiums paid 

as consideration to a contract. 

In sum, Guaranty should retain the premiums paid by the Investors be-

cause § 1408 entitles it to rescind the Hicks Policy if material misrepresenta-

tions assisted in procuring the life insurance policy.  Here, it is undisputed; the 

Trust deceived Guaranty into believing numerous inaccurate declarations.  

These fraudulent misrepresentations duped Guaranty into delivering the Poli-

cy.  Therefore, the unclean hands doctrine should be invoked in this case as a 

bar to the general rescission principle of returning parties to their pre-contract 

status.  A contrary outcome would encourage people applying for life insurance 

policies to lie on applications and to keep in their pocket an escape: their own 

fraudulent behavior, which would have the power to undo contracts and to 

force insurance companies to give them back the insureds’ money.  
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CONCLUSION 

Both issues before this Court revolve around one question: Should the 

Investors benefit from their misconduct?  The district court uncovered the In-

vestors’ pre-existing agreement, revealing their bad faith.  It then correctly 

granted summary judgment that, as a matter of law, the Policy is void as con-

trary to public policy because of the lack of an insurable interest.  Holding oth-

erwise would reward those who seek to win by betting on the end of a human 

life.  But, the district court erroneously allowed the Investors to recover the 

premiums it paid, reinforcing the acceptability of STOLI schemes by removing 

any true risk of loss.  Therefore, for the foregoing reasons, Guaranty respect-

fully requests that this Court affirm the district court’s grant of summary 

judgment voiding the Policy but reverse the denial of summary judgment per-

mitting the Investors to recover the premiums.  
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APPENDIX A: STATUTES 

N. Tej. § 1407 Incontestability 

All life insurance policies, delivered or issued for delivery in this state, shall 
contain in substance a provision stating that the policy shall be incontestable 
after being in force during the life of the insured for a period of two years from 
its date of issue, and that, if a policy provides that the death benefit provided 
by the policy may be increased, or other policy provisions changed, upon the 
application of the policyholder and the production of evidence of insurability, 
the policy with respect to each such increase or change shall be incontestable 
after two years from the effective date of such increase or change, except in 
each case for nonpayment of premiums or violation of policy conditions relating 
to service in the armed forces. 

N. Tej. § 1408 Rescission 

If a representation is false in a material point, whether affirmative or promis-
sory, the injured party is entitled to rescind the contract from the time the rep-
resentation becomes false. 

N. Tej. § 1409 Insurable Interest  

(a) An insurable interest, with reference to life and disability insurance, is a 
interest based upon a reasonable expectation of pecuniary advantage through 
the continued life, health, or bodily safety of another person and consequent 
loss by reason of that person's death or disability or a substantial interest en-
gendered by love and affection in the case of individuals closely related by 
blood or law 
 
(b) An individual has an unlimited insurable interest in his or her own life, 
health, and bodily safety and may lawfully take out a policy of insurance on 
his or her own life, health, or bodily safety and have the policy made payable to 
whomsoever he or she pleases, regardless of whether the beneficiary designat-
ed has an insurable interest. 
 
(c) An insurable interest shall be required to exist at the time the contract of 
life or disability insurance becomes effective, but need not exist at the time the 
loss occurs. 
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N. Tej. § 1409 Insurable Interest (amended Aug. 28, 2009) 

(a) An insurable interest, with reference to life and disability insurance, is an 
interest based upon a reasonable expectation of pecuniary advantage through 
the continued life, health, or bodily safety of another person and consequent 
loss by reason of that person's death or disability or a substantial interest en-
gendered by love and affection in the case of individuals closely related by 
blood or law 
 
(b) An individual has an unlimited insurable interest in his or her own life, 
health, and bodily safety and may lawfully take out a policy of insurance on 
his or her own life, health, or bodily safety and have the policy made payable to 
whomsoever he or she pleases, regardless of whether the beneficiary designat-
ed has an insurable interest. 
 
(c) An insurable interest shall be required to exist at the time the contract of 
life or disability insurance becomes effective, but need not exist at the time the 
loss occurs. 
 
(d) Trusts and special purpose entities that are used to apply for and initiate 
the issuance of policies of insurance for investors, where one or more benefi-
ciaries of those trusts or special purpose entities do not have an insurable in-
terest in the life of the insured, violate the insurable interest laws and the 
prohibition against wagering on life. 
 
(e) Any device, scheme, or artifice designed to give the appearance of an insur-
able interest where there is no legitimate insurable interest violates the insur-
able interest laws. 
 
(f) This section shall not be interpreted to define all instances in which an in-
surable interest exists. 
 
(g) The 2009 Amendments are not to be applied retroactively.  
 


