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QUESTIONS PRESENTED 

 

I. Whether the District Court properly looked beyond New Tejas’ insurable 

interest statute to incorporate a good faith element in order to find an 

otherwise valid insurance contract to be void ab initio.  

II. Assuming the Policy was void ab initio, whether the District Court properly 

ordered Guaranty to return all premium payments made on the Policy to the 

Trust because Guaranty had taken on none of the risk for which the 

consideration was offered. 
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OPINION BELOW 

 The decision below, Kipp v. Guaranty Life Insurance Co., No. 28-cv-9563 (D. 

N. Tej. Dec. 14, 2011), is unreported. It is reproduced on pages 1-15 of the Record. 

STATEMENT OF JURISDICTION 

 The district court entered its order granting summary judgment on December 

14, 2011. It properly exercised its federal diversity jurisdiction. See 28 U.S.C. § 1332 

(2006). The parties take this cross-appeal as of right pursuant to 28 U.S.C § 1291 

(2006). 

STATUTORY PROVISIONS INVOLVED 

 This case involves three provisions of New Tejas statutory law: Section 1407, 

addressing the inconstestability of insurance policies; Section 1408, dealing with the 

rescission of contracts; and Section 1409(a)-(c), addressing the insurable interest 

requirement of life insurance policies. See N. Tej. §§ 1407-1409 (2009).1 Although 

the 2009 amendments to Section 1409 (subsections d through g) are instructive in 

interpreting subsections a through c, they are not legally binding in this case. The 

2009 amendments are not to be applied retroactively and the facts and litigation in 

this matter arose prior to the passage of those amendments. N. Tej. § 1409(g) 

(2009).  

STANDARD OF REVIEW 

 The court of appeals reviews a district court’s grant of summary judgment de 

novo. See, e.g., Wuliger v. Manufacturers Life Ins. Co., 567 F.3d 787, 792 (6th Cir. 

                                                           
1 Each of these statutes is reproduced in the Appendix. See Br. at A-F.  
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2009); see also PHL Variable Ins. Co. v. Lucille E. Morello 2007 Irrevocable Trust, 

645 F.3d 965, 969 (8th Cir. 2011) (―We review de novo the district court’s 

interpretation of state law.‖) (internal citations omitted). 

STATEMENT OF THE CASE 

I. FACTS 

 

This case arose after the Guaranty Life Insurance Company (―Guaranty‖) 

investigated and challenged the validity of a life insurance policy (―the Policy‖) that 

it issued on the life of Don Juan Hicks (―Don Juan‖). The central issues are (I) 

whether the Policy is invalid, either as (1) a Stranger-Owned Life Insurance 

(―STOLI‖) policy that is void ab initio or as (2) an otherwise valid policy that 

Guaranty can rescind at its option due to fraudulent misrepresentation; and (II) 

whether Guaranty is entitled to retain nearly $5 million in policy premiums the 

Trust paid to Guaranty prior to and during the course of this litigation. Resolution 

of these issues first requires a brief explanation of the development of STOLI 

policies. 

Development of STOLI policies. A STOLI policy is a form of unlawful 

―wagering contract.‖ See Franklin G. Monsour, Jr., STOLI and Intent: The Feeling’s 

Mutual But It’s Starting Not to Matter Anyway, 19 Cardozo J. Int’l & Comp. L. 679, 

685 (2011) (discussing the origin of STOLI policies and their association with 

―wagering contracts‖). Historically, these policies were taken out on the life of an 
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unwitting individual by a third-party.2 Those third parties had a perverse interest 

in the early death of the insured individual; the sooner the death, the greater the 

return on the third party’s investment. Warnock v. Davis, 104 U.S. 775, 779 (1881); 

see also Franklin G. Monsour, Jr., supra, at 690-691. As early as 1881, most 

jurisdictions had already outlawed these wagering contracts in order to discourage a 

form of investment that provided investors with a monetary incentive to harm 

others. Warnock, 104 U.S. at 779. 

Traditional wagering contracts are prohibited by the insurable interest 

requirement. See Conn. Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 460 (1876) 

(holding an interest of some sort in the life of the insured must be present to avoid 

the public policy proscription against wagering contracts). This requirement states 

that an only a person or entity with an insurable interest in the life of the insured 

may take out an insurance policy. E.g. N. Tej. § 1409(c) (―An insurable interest shall 

be required to exist at the time the contract of life or disability insurance becomes 

effective‖); Cal. Ins. Code § 10110.1 (West 2012)(f) (West 2012) (same). Generally, 

then, life insurance policies may only issue to an individual seeking to insure his 

own life or to an individual who has an interest in the ―continued life, health, or 

bodily safety‖ of the insured person, such as family members. N. Tej. § 1409(a); Cal. 

Ins. Code § 10110.1(a) (West 2012). This effectively prevents third-party investors 

from procuring insurance against the life of an unwitting individual. 

                                                           
2 The insured—often a public figure—was unwitting because he was never told of the existence of the 

policy. See Susan Lorde Martin, Betting on the Lives of Strangers: Life Settlements, STOLI, and 

Securitization, 13 U. Pa. J. Bus. L. 173, 176 (2010).  Instead, the third-party investors applied for the 

policy without the insured’s knowledge and paid all policy premiums. Id. In England, by the 18th 

century, such policies were a ―popular English gambling activity.‖ Id.  
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There does exist, however, a derivative market for life insurance in which 

existing life insurance policies are sold to third parties who lack an insurable 

interest in the life of the insured. See Jared Heady, Note, Regulating the Secondary 

Market for Life Insurance: Promoting Consistency to Maximize Utility, 62 Rutgers L. 

Rev. 849, 849-50 (2010). Like most forms of property, life insurance policies are 

alienable and therefore can be sold. Grigsby v. Russell, 222 U.S. 149, 155-56 (1911) 

(Holmes, J.); see also J. Alan Jensen & Stephan R. Leimberg, Stranger Owned Life 

Insurance: A Point/Counterpoint Discussion, 33 ACTEC J. 110, 110-11 (2007).As 

the district court recognized below, these sales are generally lawful. R. at 3, ¶ 8. To 

circumvent the insurable interest requirement, some third-party investors have 

pushed the limits of this legal derivative market. See Jensen & Leimberg, supra, at 

111. The process typically works as follows: investors approach or are approached 

by potential insureds—typically individuals aged seventy or older; the investors 

agree to pay any policy premiums in return for a future transfer of the insured’s 

interest in the policy. See Life Prod. Clearing LLC v. Angel, 530 F. Supp. 2d 646, 

647-48 (S.D.N.Y. 2008) (Chin, J.). The prospective insured applies for the policy and 

is awarded it—because the insured always has an interest in his own life, Conn. 

Mut. Life Ins. Co., 94 U.S. at 460 (―It is well settled that a man has an insurable 

interest in his own life‖)—and transfers his interest to the third-party investors 

shortly thereafter. See Life Prod. Clearing, 530 F. Supp. 2d at 647. 

State legislatures have begun to act against these legal schemes, outlawing 

them as a violation of the spirit of the insurable interest requirement, even though 
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they did not violate the letter of the old requirement. California, for example, 

amended its insurance code in 2009 to outlaw STOLI schemes. 2009 Cal. Legis. 

Serv. Ch. 343 (S.B. 98) (West). Likewise, New Tejas amended its insurance code in 

the same year, to address the same problem. See N. Tej. § 1409 (2009). 

Hightower approaches Sidney Hicks. The events at issue here occurred 

two years prior to the New Tejas Section 1409 amendments, in 2007. R. at 7, ¶ 17. 

Insurance agent Reggie Hightower first contacted Sidney Hicks (―Sidney‖), Don 

Juan Hicks’ son, on January 4, 2007 to discuss Don Juan’s estate. R. at 10, ¶ 24. 

Although Sidney told Hightower that his father had no estate to speak of, Sidney 

agreed to speak with Don Juan about the ―virtues of life insurance.‖ Id. Hightower 

provided Sidney with the necessary application documents. Id. Less than a week 

later, Don Juan agreed to purchase a $500,000 life insurance policy if Sidney would 

pay the premiums. R. at 10, ¶ 25. Sidney agreed to take care of the premiums, and 

emailed a life insurance application and Statement of Client Interest (―SOCI‖) to 

Hightower. Id. 

Meanwhile, Hightower was in negotiation with Timmy Chung, the Vice 

President of Business Development at Presidential Holdings, an investment firm. 

See R. at 10, ¶ 25. The record is silent as to whether Don Juan or Sidney Hicks 

knew of this arrangement. In a January 11 email, Hightower told Chung that he 

had spoken with Sidney, and that Hightower thought Presidential could ―flip‖ the 

Policy for ―3% of the face value,‖ with a face value of $20 million. Id.  
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The life insurance policy application. To facilitate the issuance of the 

Policy, the Trust was created on February 5, 2007. R. at 7, ¶ 17. Don Juan was the 

insured and the grantor, Sidney the sole beneficiary, and attorney Bryan Jones the 

Trustee. Id. Hightower then submitted an application to Guaranty on behalf of the 

Trust. Id. The application sought a policy worth $20 million insuring Don Juan’s 

life. Id. The application misrepresented Don Juan’s financial situation: it reported 

that Don Juan had a net worth of $1.2 million and an annual earned income of $8.5 

million. Id. Don Juan is actually a retired cab driver, living on social security in a 

low-rent apartment. R. at 11, ¶ 26. 

Hightower submitted the SOCI, signed by Sidney, to Guaranty on February 

6, 2007. R. at 7, ¶ 18. The SOCI indicated that none of the money for the insurance 

premiums would be borrowed by the owner, the insured, or another individual. Id. 

It also represented that the policy was not ―being purchased in connection with any 

formal or informal program under which the proposed owner or proposed insured 

have been advised of the opportunity to transfer the policy to a third party within 

five years of its issuance.‖ Id.  

Don Juan was entirely unaware that the application contained 

misrepresentations. See R. at 10-11, ¶ 25. There is no indication in the record that 

Don Juan ever saw the application documents beyond the signature pages. To the 

contrary, the evidence suggests that Sidney and Hightower alone handled the 

application. See R. at 7, ¶ 17-18; R. at 10-11, ¶ 25. It is also unclear whether Sidney 

was aware of the misrepresentations. Sidney testified that he could not remember 
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whether he signed a blank application and SOCI, or whether the incorrect 

information was already listed in the application. R. at 10, ¶ 25, n.9. Although 

Sidney eventually transferred his interest in the Policy to Presidential, he does not 

recall whether Hightower sent him the transfer documents before or after the Policy 

issue and delivery dates. R. at 8, ¶ 20, n.7. The record indicates Hightower and 

officials at Presidential Holdings, LLC (―Presidential‖) were cooperating to obtain 

Sidney’s interest in the Policy, but does not establish to what extent, if any, Don 

Juan and Sidney were aware of this plan. 

Guaranty’s underwriters learn of the misrepresentations. Guaranty’s 

employees, unlike Sidney and Don Juan, were aware that the application contained 

misrepresentations. See R. at 11, ¶ 26. On February 8, more than a week before 

Guaranty issued the Policy, Guaranty underwriter Carl Strum emailed his 

colleague Ted Fink with the following message concerning the Hicks application: ―A 

$1.2 billion cab driver? Game over.‖ Id.  The knowledge that the application 

misrepresented Don Juan’s profession and net worth apparently raised Strum and 

Fink’s suspicions, because on February 15—the day before Guaranty issued the 

Policy—Fink emailed Strum and inquired whether Guaranty had ―looked at any 

third parties that may be driving the Hicks application?‖ Id. Strum and Fink later 

claimed to have forgotten sending these emails, and it is unclear whether further 

action was taken to investigate the Hicks application. Id.  

Guaranty issues the Policy anyways. Despite the underwriters’ knowledge 

of the misrepresentations, Guaranty chose to issue the Policy on February 8, 2007. 
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R. at 7-8, ¶ 19. The Policy named the Trust as the owner and sole beneficiary. Id. It 

had a face value of $20 million; the first year premiums totaled $955,827. Id. The 

Policy officially issued on February 16, id., and was considered ―in force‖ on March 

5. R. at 8, ¶ 19, n.5. Sidney paid the first three-month premium payment on March 

5, totaling $238,956.75. R. at 8, ¶ 19.  

On March 7, Sidney transferred his interest in the Policy to Presidential 

Holdings. R. at 8, ¶ 20. In a Beneficial Interest Transfer Agreement (―BITA‖), 

Sidney represented that (1) Presidential Holdings did not solicit him to obtain the 

Policy for the specific purpose of transferring his interest to Presidential; (2) Sidney 

had not communicated with Presidential or its employees or agents prior to the 

issuance of the Policy; and (3) he did not receive any form of inducement or 

consideration from Presidential in connection with the issuance of the Policy. Id. In 

exchange for his interest in the Policy, Presidential paid Sidney $838,956.75, the 

equivalent of the first three-month premium payment and three percent of the face 

value of the policy. R. at 9, ¶ 20. 

Guaranty investigates the Policy. In October 2008, Presidential submitted 

a Designation of Owner and Designation of Beneficiary form to Guaranty, 

indicating that Sidney had sold his interest to Presidential. R. at 9, ¶ 21. Guaranty 

responded by informing Presidential that it ―needed to analyze whether the 

previously undisclosed sale of beneficial interest raised any questions related to the 

issuance of the Policy.‖ Id. In December, Guaranty demanded that the Trust, within 

fourteen days over the holiday period, produce eighteen categories of 
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documents/information to ―confirm the accuracy‖ of the representations in the 

application and in the SOCI. R. at 9, ¶ 22. Guaranty additionally threatened that it 

would seek rescission if the information was not provided by January 5, 2009. Id.  

II. PROCEDURAL HISTORY 

 

The initial action and subsequent counterclaim. The Trust and 

Presidential Holdings brought this lawsuit on January 5, 2009.3 R. at 9, ¶ 23. The 

complaint alleged damages resulting from Guaranty’s refusal to immediately record 

the change of ownership forms, and sought the $4.7 million the Trust paid in Policy 

premiums to Guaranty, plus the $600,000 paid to Sidney in exchange for the BITA. 

R. at 13, ¶ 30.  

Although Guaranty’s underwriters were previously aware that the Trust had 

made misrepresentations as to Don Juan’s net worth in its application for the 

Policy, evidence of the Trust’s misrepresentations again came to light during 

discovery. R. at 11-12, ¶ 26-27. Guaranty filed its counterclaim on June 6, 2009. R. 

at 12, ¶ 29. It sought a declaration that the Policy was void for lack of an insurable 

interest and to retain the premiums paid under the Policy. R. at 13, ¶ 31. The 

counterclaim came three months after the expiration of the Policy’s contestability 

period and only after the Trust had paid almost a million dollars in additional 

premiums. R. at 12, ¶ 29.  

                                                           
3 The record below is unclear as to whether the suit was brought on January 5, 2009 as indicated in 

paragraph 23, or on January 3, as indicated in paragraph 30. For consistency, because January 3, 

2009 was a Saturday, it appears likely that January 5, 2009 is the correct date on which the lawsuit 

was filed. 
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In May 2011, the Trust and Presidential Holdings moved for summary 

judgment on their claims for breach of contract and monetary damages resulting 

from the loss of the Policy value in the secondary market. R. at 13, ¶ 32. Guaranty 

simultaneously filed its Motion for Summary Judgment for rescission and to retain 

the premiums. Id.  

The district court’s order. The district court held that the Policy was void 

ab initio, but denied Guaranty’s request to retain the premiums. R. at 14, ¶ 36; R. 

at 15, ¶ 39. On the question of the Policy’s validity, the court noted that this was an 

issue of first impression in New Tejas. R. at 13, ¶ 34. Citing an unpublished Florida 

federal district court opinion, the court held that ―the Policy failed for a lack of 

insurable interest at its inception due to the pre-arranged deal of the investors to 

procure ownership and beneficial interest in the Policy.‖ R. at 14, ¶35. The court 

then recognized the existence of contrary case law, but summarily dismissed it 

without explanation. See id. Nor did the court explain why Florida law was the 

appropriate analogue under which to analyze the case 

The court then addressed whether Guaranty could retain the premiums, 

another  matter of first impression in New Tejas. R. at 14, ¶ 37. The district court 

held that ―there is no legal basis for Guaranty Life’s request . . . for equitable 

balancing of the parties following rescission of the Policy.‖ R. at 14, ¶ 38. The court 

reasoned that it must return the parties to their positions prior to formation of the 

contract, which meant that Guaranty was required to refund the premium 
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payments to the Trust. Id. It ordered Guaranty to do so within thirty days. R. at 15, 

¶ 38. 

SUMMARY OF ARGUMENT 

 

I. The district court erred when it invalidated the Policy. The Policy is neither 

void ab initio, nor subject to unilateral rescission by Guaranty. New Tejas law is 

clear that a person has an unlimited insurable interest in his own life. The district 

court erroneously held that Don Juan Hicks did not have an interest, despite this 

clear statutory command. In doing so, it rejected the plain language of the statute, 

federal court cases interpreting an identical statute, and the intent of the New 

Tejas legislature. This Court should therefore reject the trial court’s ruling and 

grant summary judgment to the Trust. 

 This Court should adopt the simple inquiry applied by the California-based 

district courts: if there was an insurable interest at a policy’s inception, the policy 

stands. This rule is correct for three reasons. First, the New Tejas statute at issue 

here is identical to the California insurable interest statute in all material respects. 

Courts interpreting that statute have held that the sole inquiry is whether an 

insurable interest existed at the policy’s inception. Because the statutes are 

identical, those cases should guide this Court’s decision. Second, those cases rely on 

sound reasoning: although fraudulent misrepresentations may be grounds for 

rescission, they are not grounds for a void ab initio declaration. Third, the 

legislative history of the California statute—which mirrors the New Tejas statute—

indicates that STOLI schemes were not prohibited prior to the 2009 statutory 
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amendments. Because the events at issue here occurred two years prior to the 

amendments, they were lawful at the time. 

 Nor can Guaranty claim unilateral rescission due to the Trust’s 

misrepresentations. There are two reasons for this: First, Guaranty did not claim 

rescission within the two-year contestability period. It is therefore barred from 

doing so now, both by the New Tejas statute and the terms of the Policy. Second, 

even if Guaranty’s rescission claim were not procedurally barred, it would still fail. 

In order to make out a claim for fraudulent misrepresentation, Guaranty must 

prove that it reasonably relied on the Trust’s misrepresentations. It cannot do so. 

Guaranty’s underwriters—and therefore Guaranty itself—were aware that the 

Trust’s application contained material misrepresentations. Indeed, Guaranty’s 

underwriters were aware that Don Juan Hicks did not have a $1 billion net worth 

or an $8 million annual income, and suspected that the misrepresentations were the 

result of a STOLI scheme. Accordingly, Guaranty’s rescission claim must fail. 

II. Assuming that the Policy is void, the district court correctly held that 

Guaranty was not entitled to retain the premiums paid for a policy that was void ab 

initio. A party to a contact cannot retain consideration paid for that contract if it is 

later voided, as all parties must be returned to the status quo ante. Without a 

contract, Guaranty did not gain any right to the premium payments, and that 

property must be returned to the prior owner, the Trust.  

If Guaranty has the option to rescind the contract due to material 

misrepresentations, the election of remedies doctrine requires that it return any 
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consideration received; in this case, the nearly $5 million in premium payments. 

The Policy here must be rescinded from the date of the misrepresentation, which 

was before any premium payments were made. Guaranty therefore assumed no risk 

at any time, and performed no services under the contract meriting any payment, 

and must return all premium payments.  

Equitable considerations demand no other result, because retention would 

unjustly enrich Guaranty to the detriment of the Trust, which received no benefit. 

Any equitable concerns in Guaranty’s favor are eliminated by Guaranty’s actual 

knowledge of the misrepresentations when the policy was issued. Guaranty had 

actual knowledge of Don Juan’s actual profession and net worth, and had inquiry 

notice of any third party involvement. Guaranty nevertheless issued the policy, and 

therefore does not have the clean hands needed to pursue an equitable remedy. 

Additionally, Guaranty can sue in tort or under contract for any damages resulting 

from the policy issuance. This court should therefore affirm the district court in 

ordering Guaranty to return all premiums paid to the Trust. 

ARGUMENT 

I. THE DISTRICT COURT ERRED WHEN IT HELD THAT THE POLICY 

WAS VOID AB INITIO. ADDITIONALLY, GUARANTY CANNOT 

UNILATERALLY RESCIND THE POLICY DUE TO FRAUDULENT 

MISREPRESENTATION. 

 

This Court should uphold the Policy for two reasons: (A) First, the Policy is 

not void ab initio. The correct legal framework asks only whether an insurable 

interest existed at the time of the Policy’s issuance; here, one did. (B) Second, 



14 
 

Guaranty cannot now unilaterally rescind the Policy. Not only has the contestability 

period expired on such a claim, Guaranty could not succeed under a rescission 

challenge anyways because it did not reasonably rely on the Trust’s 

misrepresentations. 

A. The Policy Is Not Void Ab Initio. 
 

The New Tejas law governing Mr. Hicks’ life insurance is clear and simple. A 

person with an insurable interest may purchase an insurance policy to protect that 

interest. N. Tej. § 1409(b)-(c).4 Under New Tejas law, a person always has an 

insurable interest in his own life and may, after taking out a life insurance policy on 

that interest, make any person he chooses the beneficiary of that policy. N. Tej. § 

1409 (2009). In finding the Policy void ab initio, the trial court ignored the clear 

language of the statute, choosing instead to read in a ―good faith‖ requirement. See 

R. at 14, ¶ 35 (citing Pruco Life Ins. Co. v. Brasner, No. 10-80804-CIV, 2011 WL 

134056 (S.D. Fla. Jan. 7, 2011)). This Court should correct the trial court’s error by 

finding, as have other courts examining similar statutes, that intent to transfer a 

life insurance policy does not destroy the insurable interest the insured has in his 

own life. But if this Court were to follow the trial court’s reasoning, the trial court 

erred by failing to find an adequate factual basis for its decision and this Court 

should remand for trial.  

                                                           
4 The 2009 amendments to this statute are relevant only insofar as they clarify the previous state of 

New Tejas law, as will be discussed infra. The 2009 amendments make clear that they are not 

retroactive, thus the governing statute in the case at bar is the 2007 version. N. Tej. § 1407(g) (2009) 

(―The 2009 Amendments shall not be applied retroactively.‖) 
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1. Mr. Hicks had an insurable interest in his own life. 
 

New Tejas law states a person always has an insurable interest in his own 

life. See N. Tej. § 1409 (2009). The Policy was issued on the life of Don Juan Hicks, 

with the Trust established to own the Policy. R. at 7, ¶ 17; R. at 19, Ex. 2. ―It is well 

established that an irrevocable trust . . . may purchase and hold life insurance 

policies on the life of its settler.‖ Lincoln Nat’l Life Ins. Co. v. Gordon R.A. Fishman 

Irrevocable Life Trust, 638 F. Supp. 2d 1170, 1178 (C.D. Cal. 2009). At the time the 

policy was issued, February 16, 2007, R. at 19, Ex. 2, the relevant New Tejas statute 

did not explicitly address trusts such as the one created for Mr. Hicks. See N. Tej. § 

1409(b) (2007). Notably, Guaranty did not object to the Trust as an ownership 

vehicle at the time it issued the Policy, nor does it do so now. See R. at 12, ¶ 29.  

Two years after the issuance of the policy and nine months after the 

initiation of the current litigation, New Tejas did choose to address such trusts in an 

amended Section 1409. See N. Tej. § 1409(d) (2009). The New Tejas legislature 

explicitly prohibited the retroactive application of the 2009 amendments. N. Tej. § 

1409 (2009). While the 2009 amendments are relevant to the action at bar insofar 

as they illuminate the state of the law before the amendments, when the Policy 

went into effect, see infra I.B.3, for the purposes of determining whether an 

insurable interest existed at the inception of the policy, the 2009 amendments are 

effectively irrelevant. It therefore cannot be reasonably disputed that Don Juan, 

and the Trust as an ownership vehicle created for him, had an insurable interest at 

the time the Policy was issued. 
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2. The statute requires this Court to limit its insurable interest inquiry to the 

bounds of the Policy. 
 

Whether the Trust possessed an insurable interest is a matter of statutory 

interpretation and, as such, courts first look to the statute. See, e.g., Dean v. United 

States, 556 U.S. 568, 572 (2009) (quoting Williams v. Taylor, 529 U.S. 420, 431 

(2000)). The statute at issue here states simply that an individual has an ―unlimited 

insurable interest‖ in his or her own life or health. N. Tej. § 1409(b) (2007). It 

specifies that the insurable interest must exist at the time the policy becomes 

effective, but need not exist thereafter, making such policies fully alienable. N. Tej. 

§ 1409(c) (2007). Thus, initially, the district court erred by finding Don Juan Hicks 

did not have an insurable interest in his own life or health. It could only make such 

a decision by looking outside the statute.  

Because an interpretation of the insurable interest statute is an issue of first 

impression in New Tejas this Court does not have the benefit of any other New 

Tejas decisions on point. R. at 13, ¶ 34. The district court therefore chose to look 

outside the district for precedent and followed a line of cases from the Southern 

District of Florida. R. at 14, ¶ 35. However, in doing so it explicitly rejected, without 

explanation, the line of cases from federal courts in California interpreting a statute 

identical in all relevant respects to the New Tejas statute. Those decisions, 

interpreting an identical statute with similar legislative history, rely on sound 

reasoning and should be followed by this Court. Not surprisingly, considering the 

clear and plain meaning of Section 1409, those cases would find that Don Juan 
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Hicks had an insurable interest and the Policy could not be void ab initio for lack of 

such an interest. 

a. The 2007 New Tejas statute is identical to the California statute. 

 

The California insurable interest statute, in all relevant respects, is identical 

to the New Tejas statute. Prior to being amended in 2009, the California statute, 

like the New Tejas statute, did not prohibit the use of trusts for purchasing life 

insurance or the  types of transactions Guaranty claims occurred here. See 2009 

Cal. Legis. Serv. Ch. 343 (S.B. 98) (West). Rather, the statute merely defined 

insurable interests. See id. As illustrated in Table 1 below, the two statutes use 

identical language to define what constitutes an insurable interest: 

Table 1 – New Tejas and California Insurable Interest Statutes 

N. Tej. § 1409(a) 

An insurable interest, with reference to 

life and disability insurance, is an 

interest based upon a reasonable 

expectation of pecuniary advantage 

through the continued life, health, or 

bodily safety of another person and 

consequent loss by reason of that 

person’s death or disability or a 

substantial interest engendered by love 

and affection in the case of individuals 

closely related by blood or law. 

Cal. Ins. Code § 10110.1(a) (West 2009) 

An insurable interest, with reference to 

life and disability insurance, is an 

interest based upon a reasonable 

expectation of pecuniary advantage 

through the continued life, health, or 

bodily safety of another person and 

consequent loss by reason of that 

person's death or disability or a 

substantial interest engendered by love 

and affection in the case of individuals 

closely related by blood or law. 

 

N. Tej. § 1409(b) 

An individual has an unlimited 

insurable interest in his or her own life, 

health, or bodily safety and may lawfully 

Cal. Ins. Code § 10110.1(b) (West 2009) 

An individual has an unlimited 

insurable interest in his or her own life, 

health, and bodily safety and may 
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take out a policy of insurance on his or 

her own life, health, or bodily safety and 

have the policy made payable to 

whomsoever he or she pleases, 

regardless of whether the beneficiary 

designated has an insurable interest. 

lawfully take out a policy of insurance on 

his or her own life, health, or bodily 

safety and have the policy made payable 

to whomsoever he or she pleases, 

regardless of whether the beneficiary 

designated has an insurable interest. 

 

N. Tej. § 1409(c) 

An insurable interest shall be required 

to exist at the time the contract of life or 

disability insurance becomes effective, 

but need not exist at the time the loss 

occurs. 

Cal Ins. Code §10110.1(d)5 (West 2009) 

An insurable interest shall be required 

to exist at the time the contract of life or 

disability insurance becomes effective, 

but need not exist at the time the loss 

occurs. 

  

Given the similarity between statutes and the utter lack of precedent in New 

Tejas, the California decisions interpreting when an insurable interest is present 

can be useful guides for this Court. See United States v. Butler, 377 Fed. Appx. 732, 

734 (10th Cir. 2010) (relying on a state appellate court’s interpretation of a state 

court statute to inform the interpretation of a federal statute because the context of 

the two statutes was ―otherwise identical in all relevant aspects to the situation 

presented‖). The California decisions are based on a careful reading of the statute, 

logical inferences, and a legislative history that is also close, if not identical, to that 

of the New Tejas statute. Consequently, the district court should have followed the 

California line of cases instead of the Florida line. 

                                                           
5 California’s subsection c limits when an employer has an insurable interest in the life of its 

directors, officers, or employees. New Tejas does not appear to have an analogous section. 
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i. The California courts rely upon sound reasoning in finding 

insurable interests in analogous situations to the case at bar. 

 

When presented with facts very similar to those in the case at bar, a 

California federal court, interpreting the New Tejas/California insurable interest 

statute, found that it could not look beyond the statute to read a ―good faith‖ 

requirement into the law by examining the policy owner’s intent. Lincoln Nat’l Life 

Ins. Co. v. Gordon R.A. Fishman Irrevocable Life Trust, 638 F. Supp. 2d 1170, 1179 

(C. D. Cal. 2009). Rather, the policy owner’s intent to transfer ownership is 

―standing alone . . . legally irrelevant.‖ Id.  

In Lincoln National, the court was presented with a policy purchased by a 

Trust with the insured’s sons as beneficiaries. Id. at 1174-75. The insurance 

company argued the policy was void ab initio because the Trust intended to transfer 

the policy to an investment group at some point after the policy issued. Id. Although 

California law prohibits STOLI policies, the law existing at the time in California 

(which was (and is) virtually identical to New Tejas law) did not address an 

arrangement such as that in Lincoln National. Id. at 1177. The only relevant 

inquiry was whether the insured had a valid insurable interest at the time the 

policy went into effect, even though the court cautioned the arrangement was a 

―charade.‖ Id. at 1178 (noting ―the simple fact remains that the law, as it is 

currently structured, allows for an arrangement as that concocted‖ in the case).  

Another California federal court presented with a similar situation reached a 

similar conclusion, noting that the statute seemed to explicitly contemplate the 
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transfer for a life insurance policy. Hartford Life & Annuity Ins. Co. v. Doris Barnes 

Family 2008 Irrevocable Trust, No. CV-10-7560 PSG (DTBx), 2012 WL 688817, at 

*5 (C.D. Cal. Feb. 3, 2012). After finding that the only relevant inquiry was whether 

the insured and the Trust (as policy owner) had, under the statute, a valid insurable 

interest at the time the policy went into effect, the Hartford court pointed out the 

statute ―does not state or imply that the intent to sell a Policy in the future is 

relevant to whether one has an insurable interest.‖ Id. The court stated the opposite 

appeared to be the case: ―[T]he [statute] plainly states that a policy may be 

transferred to one without an insurable interest after the policy goes into effect.‖ Id. 

In both cases, the insured made certain misrepresentations to conceal the 

insured’s intent to transfer the Policy to a third party. See Lincoln Nat’l, 638 F. 

Supp. 2d at 1175; Hartford Life, 2012 WL 688817, at *1-2. In the Hartford case, the 

policyholders made further misrepresentations to make the insurance company 

believe the insured had a dramatically higher net worth and yearly income than she 

actually did. Hartford Life, 2012 WL 688817, at *2. To be sure, both courts were 

concerned with the schemes and believed them to be potential violations of the 

spirit of the law. Yet each saw that these misrepresentations did not render the 

policy void ab initio for lack of an insurable interest. The misrepresentations 

instead were properly considered in terms of rescission for fraud. Id. at *6. 

Importantly, the Hartford court found that rescission based on such 

misrepresentations was subject to the incontestability provisions in the insurance 
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statute. Id. Since the incontestability period had closed, rescission was time barred. 

Id. 

The Trust concedes that Don Juan and Sidney made misrepresentations as to 

Don Juan’s net worth. R. at 11, ¶ 26, n.10. However, as the Lincoln National and 

Hartford courts pointed out under an identical statutory scheme and with nearly 

identical factual scenarios, such misrepresentations are irrelevant for the insurable 

interest inquiry. The question this Court must address is not whether Don Juan, or 

the Trust, or any other person associated with the Policy intended to transfer the 

Policy to a third party after the Policy went into effect. Rather, the question is 

merely whether Don Juan had an insurable interest, under the law, at the time the 

policy went into effect. Under the statute in effect at the time, he did. It is only if 

this Court embarks on an excursion far beyond the confines of the New 

Tejas/California statute to explore the subjective intent and agreements between 

the Trust and any third parties that the presence of an insurable interest is even 

questionable. This Court need not do so, however, because the New Tejas 

legislature explained what the 2007 law meant by changing it in 2009.  

ii. The history of the California statute mirrors the history of the New 

Tejas Statute and militates against Guaranty’s claim.  

 

Regretfully, legislative history from New Tejas concerning the passage of the 

2009 amendments to Section 1409 does not exist. However, at the same time the 

New Tejas legislature was changing  Section 1409, California was debating changes 
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to its version of the insurable interest statute. Again, the two statutes are 

remarkably similar in the way they were altered: 

Table 2 – New Tejas and California Revised Insurable Interest Statutes 

N. Tej. § 1409(d) 

Trusts and special purpose entities that 

are used to apply for and initiate the 

issuance of policies of insurance for 

investors, where one or more 

beneficiaries of those trusts or special 

purpose entities do not have an 

insurable interest in the life of the 

insured, violate the insurable interest 

laws and the prohibition against 

wagering on life. 

 

Cal. Ins. Code § 10110.1(d) (2009) 

Trusts and special purpose entities that 

are used to apply for and initiate the 

issuance of policies of insurance for 

investors, where one or more 

beneficiaries of those trusts or special 

purpose entities do not have an 

insurable interest in the life of the 

insured, violate the insurable interest 

laws and the prohibition against 

wagering on life. 

 

N. Tej. § 1409(e) 

Any device, scheme, or artifice designed 

to give the appearance of an insurable 

interest where there is no legitimate 

insurable interest violates the insurable 

interest laws. 

Cal. Ins. Code § 10110.1(e) (2009) 

Any device, scheme, or artifice designed 

to give the appearance of an insurable 

interest where there is no legitimate 

insurable interest violates the insurable 

interest laws. 

 

On their face, the new sections added in 2009 appear to apply to the type of 

activity engaged in by the Trust. However, the New Tejas legislature did not intend 

the amendments to apply retroactively. N. Tej. § 1409(g) (―The 2009 Amendments 

are not to be applied retroactively.‖). Although the amendments do not apply to the 

case at bar, as the Policy was issued more than two years before the Amendments 

went into effect on August 28, 2009, R. at 6, ¶ 15, they are instructive for the 

changes they propose to make. If the law had previously prohibited trusts from 
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owning life insurance policies to further their eventual transfer to investors, the 

amended New Tejas Section 1409(d) would have been unnecessary. Had the 

creation of trusts to facilitate the potential transfer of benefits rendered an actual 

insurable interest void, Section 1409(e) would similarly be unnecessary. 

In California, the federal district courts have reached the same conclusion 

when evaluating the 2009 changes to the statute. In Wells Fargo Bank, N.A. v. 

American National Insurance Co., the court faced a factual situation similar to the 

case at bar. No. CV 09-01840 DDP (Rzx), 2010 WL 8522163, at *1 (C.D. Cal. Aug 4, 

2010) (describing an insurance scheme where the insured made material 

misrepresentations as to net worth in order to conceal an intent to transfer the 

policy after it went into effect). It noted the 2009 amendments to the insurable 

interest statute were designed to ―expressly prohibit the type of scheme allegedly 

used to procure insurance in this case.‖ Id. at *4 (citing 2009 Cal. Legis. Serv. Ch. 

343 (S.B. 98) (West)). The court in Wells Fargo went on to find ―It may well be that . 

. . the Policy was . . . a result of a grand scheme . . . [.] However, such a scheme was 

not, at the time, prohibited under California law.‖ Id. at *4 (internal citations and 

quotation marks omitted).  

Considering the New Tejas legislature found it necessary to pass new 

legislation identical to that passed by the California legislature, it is reasonable to 

infer they did so for similar reasons. The California legislature was concerned about 

exactly the type of ―scheme‖ engaged in by the Trust and changed the law to 

prohibit it. See Cal. B. An., S.B. 98 Sen., Jul. 15, 2009 (analyzing the 2009 
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amendments and finding they would prohibit practices designed to induce a senior 

citizen to purchase a life insurance policy for the purpose of later transferring the 

policy to a third party in return for monetary compensation). One can reasonably 

infer the New Tejas legislature had similar concerns and passed its legislation for 

similar reasons. 

However, if the court below was correct, the amendments would have been 

unnecessary because the Trust’s actions would have already been illegal. The 

district court, by reading into the statute a good faith requirement not contained 

anywhere within the Section’s language, renders the 2009 amendments 

superfluous, which in and of itself is a logical and reliable reason for rejecting the 

district court’s approach. However, the trial court also ignored obvious differences 

between the Florida district courts’ approaches to the insurable interest 

requirements and the California decisions listed above. 

The trial court explicitly rejected the reasoning used by the California district 

courts without explanation. R. at 14, ¶ 35. This rejection is troubling because the 

California statute is identical in all material respects to the New Tejas statute 

while the Florida statute has significant differences. Compare N. Tej. § 1409(a)-(c) 

(2007) with Cal. Ins. Code § 10110.1(a)-(b) (West 2012) and Fla. Stat. Ann. § 

627.404(1)-(7) (West 2012). The Florida statute contains specific language 

prohibiting another person from procuring life insurance for or on behalf of another. 

See Fla. Stat. Ann. § 627.404(1) (West 2012). For example, under the Florida 

statutory and common law scheme, the status of the beneficiary is important and 
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can indeed be dispositive. See AXA Equitable Life Ins. Co. v. Infinity Financial 

Group, LLC, 608 F. Supp. 2d 1349, 1356 (S.D. Fla. 2009). Under the California/New 

Tejas statute, the beneficiary’s status is irrelevant. See N. Tej. § 1409 (a)-(c) 2007; 

Lincoln Nat’l Life Ins. Co., 638 F. Supp. 2d at 1177-78. 

3. The trial court failed to make adequate findings to support summary 

judgment even under the flawed approach it adopted. 
 

Even if this Court were to find that the district court used the correct 

approach when it followed Florida common law instead of the California decisions 

which address an identical statute, the trial court’s decision should still be reversed. 

The only case cited by the trial court to support its interpretation is Pruco Life 

Insurance Co. v. Brasner. No. 10-80804-CIV, 2011 WL 134056 (S.D. Fla. Jan. 7, 

2011). That case is inapposite to the case at bar.  

First, the procedural posture in Brasner is significantly different. Where the 

case at bar was decided on a summary judgment motion after extensive discovery, 

R. at 3, ¶ 32, the opinion in Pruco was based upon a motion to dismiss under 

Federal Rule 12(b)(6) for failure to state a claim. Pruco, 2011 WL 134056, at *2. 

Thus, the Brasner court was bound to consider ―all the factual allegations in the 

Complaint as true, and accept all reasonable inferences therefrom.‖ Id. (citing 

Jackson v. Okaloosa Cnty., 21 F.3d 1531, 1534 (11th Cir. 1994)). The Brasner court 

was merely laying out what was necessary to prove a claim; it did not hold that 

those elements had been proven by the plaintiffs.  
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The procedural posture in the case at bar is quite different and carries a 

higher burden of proof. Summary judgment is only appropriate, as the trial court 

rightly pointed out, if there are no material issues of fact in dispute. See R. at 2, ¶ 6. 

The trial court here found the ―pre-arranged deal of the investors to procure 

ownership and beneficial interest in the Policy‖ rendered the Policy void ab initio 

for lack of an insurable interest. R. at 14, ¶ 35. However, the trial court did not 

include in any of its findings of fact that this ―pre-arranged deal‖ existed, nor did it 

include any evidence that Don Juan Hicks knew of this ―pre-arranged deal,‖ facts 

the Brasner court would have demanded before finding in favor of the insurance 

company. See Brasner, 2011 WL 134056, at *4 (―Plaintiff’s allegations here, if 

proven, would show that there was an agreement . . .‖) (emphasis added).  

The trial court appears to have based its conclusion upon an email from 

Reggie Hightower to Presidential wherein Hightower expressed the opinion that he 

and Presidential would be able to ―flip‖ the Policy for three percent of its face value. 

R. at 10, ¶ 25. The judge below failed to make any finding that Sidney Hicks 

actually had an agreement with the investors prior to the policy going into effect, let 

alone that Don Juan Hicks had one. In light of the dispositive nature of the 

existence of a preexisting arrangement under the trial court’s approach, it is 

unreasonable at the summary judgment stage, unlike in Brasner, to merely imply 

the existence of the agreement, as the trial court did here. See id.  

While it is true that Hightower submitted the life insurance application on 

behalf of the Trust, the Record does not indicate that Hightower was an officer of 
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the Trust or had any actual control over it. See R. at 7, ¶ 17. Hightower was not a 

trustee, a beneficiary, or an owner. Sidney Hicks did testify that he would not have 

been able to afford the policy premiums without having been guaranteed 

reimbursement from Hightower, R. at 11-12, ¶ 27. At best, the trial court found that 

Sidney Hicks and Hightower had an agreement whereby Hightower would 

reimburse Sidney for premiums paid, and that Sidney had informed his father that 

he, Sidney, would take care of the premium payments. R. at 10-12, ¶ 25-27.  

Such testimony does not indicate there was an actual agreement between the 

Trust and Presidential to sell the Policy prior to its issuance. As a result, even if 

this Court were to follow the common law of the State of Florida as the trial court 

did, a significant issue of material fact remains as to whether there was an 

agreement prior to the issuance of the policy to transfer the policy to the Investors, 

rendering summary judgment inappropriate. 

However, a remand is unnecessary, and this court should instead reverse for 

summary judgment in the Trust’s favor, because the Brasner holding is based on a 

Florida common law interpretation of a Florida statute that is not applicable in the 

case at bar. The Brasner court relied on a previous Southern District of Florida 

case, AXA Equitable Life Insurance Co. v. Infinity Financial Group, LLC, which 

found that the Florida rule allowing the assignment of life insurance policies to 

entities without insurable interests was dependent upon ―assignments made in good 

faith.‖ 608 F. Supp. 2d 1349, 1356 (S.D. Fla. 2009) (citing several state court 
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decisions finding insurance interests were assignable only when the assignment 

was not a ―sham‖ transaction meant to avoid a prohibition on wagering contracts).  

The Brasner court found that, if the allegations in the plaintiff’s complaint 

were true, the insured and the beneficiary in question never had any intent to keep 

their interests in the policy, thus rendering the entire transaction a ―sham.‖ 

Brasner, 2011 WL 134056, at *4. Here, at the summary judgment stage, Don Juan 

Hicks appears to have intended to maintain his insurable interest, though he was 

unable to pay the premiums himself; he expected Sidney to pay the premiums and 

for the policy to benefit his son. R. at 10, ¶ 25. Similarly, while it is true that Sidney 

testified he was unable to pay the premiums on the policy, there is no evidence in 

the record that Sidney never intended to maintain his beneficial interest in the 

policy, because there is no evidence that Sidney agreed prior to the issuance of the 

policy to sell his interest to Presidential. R. at 10-12, ¶ 25-27. Accordingly, Don 

Juan Hicks had a valid insurable interest in his own life, and the Policy was not 

void ab initio for lack of an insurable interest. 

B. Guaranty Cannot Unilaterally Rescind the Policy.  
 

As an alternative to its void ab initio argument, Guaranty has attempted to 

rescind the Policy, and claimed to have done so on June 6, 2009. R. at 13, ¶ 31 n.11. 

This Court should reject that argument. First, Guaranty did not challenge the 

Policy within the contestability period; instead, it waited until three months after 

the period expired before claiming rescission. Second, even if Guaranty’s rescission 

claim were not time-barred, it would still fail because it cannot show that it 
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reasonably relied on the Trust’s misrepresentations – a necessary element of any 

rescission-for-fraud claim. 

1. Guaranty did not challenge the Policy within the contestability period. 
 

In New Tejas, a life insurance policy is incontestable two years after it goes 

into effect, barring certain exceptions, none of which are applicable here. N. Tej. § 

1407 (2009); R. at 20, Ex. 2. Guaranty is asking this Court for an extraordinary 

declaration: that the Policy is void ab initio, meaning it, legally, never existed. R. at 

13, ¶ 31. Guaranty is using this device in an attempt to avoid the clear statutory 

requirement that, two years from the date of the Policy’s effect, the validity of the 

Policy is incontestable. N. Tej. § 1407 (2009). Any challenge as to the Policy’s 

validity based on fraud or misrepresentations are irrelevant and time barred. See 

id.; R. at 12, ¶ 29.  

When a court declares a contract void ab initio, it declares the contract was 

never valid. See Bd. of Trustees of Leland Stanford Jr. Univ. v. Roche Molecular 

Sys., Inc., 131 S. Ct. 2188, 2194 (2011); Riley v. Kennedy, 553 U.S. 406, 425-26 

(2008). Typically, courts resort to such extraordinary remedies only when the 

contract at issue is against public policy. See A.C. Frost & Co. v. Coeur D’Alene 

Mines Corp., 312 U.S. 38, 43-44 (1941) (declining to find a contract void ab initio 

because the contract did not present a threat to public policy or the intent of the 

statute at issue); Steele v. Drummond, 275 U.S. 199, 205 (1927) (noting that 

contracts should only be held void in ―clear cases‖ and the principle of voiding a 

contract based on public policy concerns ―must be cautiously applied to guard 
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against confusion and injustice‖). Guaranty has not offered any evidence or sound 

policy reason why Don Juan’s purchasing a life insurance policy based on his 

interest in his own life is against public policy. Rather, Guaranty is attempting to 

use a procedural ruse because it failed to adequately challenge the 

misrepresentations in the Policy regarding Don Juan’s net worth6 within the period 

specified by the statute. 

The Trust does not challenge Guaranty’s right to attempt to show the Policy 

was void ab initio even though the incontestability period has passed, R. at 1, n.1 

(―[T]he parties do dispute that Guaranty Life may contest whether the subject life 

insurance policy is void for lack of an insurable interest following the contestability 

period.‖) (emphasis added). However, this Court cannot allow Guaranty to argue in 

the alternative that misrepresentations or fraudulent determinations unrelated to 

Don Juan Hicks’ insurable interest would allow rescission of the Policy. 

2. Even if it had, Guaranty’s rescission challenge would fail because it did 

not reasonably rely on the Trust’s misrepresentations. 
 

But assuming that this Court permits Guaranty to argue for rescission 

despite the incontestability clause and the New Tejas statute, its argument fails for 

a separate reason: to unilaterally rescind the Policy, Guaranty would need to bring 

a fraud action. One of the elements of fraud is reasonable reliance.7 E.g., Lackey v. 

                                                           
6 The Trust has stipulated to the inaccuracy of the representations regarding Don Juan’s net worth, 

R. at 11, ¶ 26, n.10, but such misrepresentations have no relation to whether Don Juan and the 

Trust had an insurable interest in his life at the time the Policy was issued.  
7 The full elements are: ―(1) a material misrepresentation of a presently existing or past fact; (2) 

knowledge or belief by the defendant of its falsity; (3) intention that the other party would rely on it; 
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Provident Life and Acc. Ins. Co., 176 F.3d 483, 1999 WL 197180, at *2 (9th Cir. Apr. 

6, 1999) (unpublished opinion) (applying California law); Parker Precision Prods. 

Co. v. Metro. Life Ins. Co., 407 F.2d 1070, 1076 (3d Cir. 1969) (holding that 

rescission was valid when insurer had reasonably relied on misrepresentations). 

To prove reasonable reliance, a party must show that it exercised due 

diligence. PHL Variable Ins. Co. v. Jolly, 800 F. Supp. 2d 1205, 1212 (N.D. Ga. 

2011), aff’d 460 Fed. Appx. 899 (11th Cir. 2012). The facts of the Jolly case are 

materially similar to the facts here. There, the insurer was aware of a ―red flag‖ 

because the insurance application listed the insured’s net worth at $1 billion, but 

underwriters at the insurance company had discovered that he was employed at a 

cemetery and ―in a telephone capacity‖ for a friend’s import-export business. Id. at 

1211. The court held that ―[w]here a plaintiff did not draw on information which 

was available to it and within its own company and the industry generally, there 

can be no reasonable reliance as a matter of law.‖ Id. at 1212 (emphasis added). It 

therefore denied the insurer’s fraud claim. Id. at 1215. 

Here, Guaranty cannot prove that it reasonably relied on the Trust’s 

misrepresentations. This is because, like the insurer in Jolly, Guaranty was 

actually aware that the application contained false information regarding Don Juan 

Hicks’ net worth and annual income. The email correspondence between Guaranty 

underwriters Carl Strum and Ted Fink demonstrates this. Eight days prior to 

Guaranty’s decision to issue the Policy, Strum sent an email to Fink that stated: ―A 

                                                                                                                                                                                           
(4) reasonable reliance by the other party; and (5) resulting damages.‖ See, e.g., Dewey v. 

Volkswagon AG, 558 F. Supp. 2d 505, 525 (D.N.J. 2008) (applying New Jersey law). 
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$1.2 billion cab driver? Game over.‖ R. at 11, ¶ 26. This statement refers to the fact 

that Strum had discovered that Don Juan Hicks was not actually an entrepreneur, 

but rather was a retired cab driver. It also reflects his belief that the Trust had lied 

about Don Juan’s net worth. The ―Game over‖ comment could only mean that Strum 

had caught the Trust in its lie. 

A second email corroborates this. A week after the first email—still a day 

before Guaranty agreed to issue the Policy—Fink emailed Strum to ask whether 

they had ―looked at any third parties that may be driving the Hicks application?‖ 

Id. This indicates that the misrepresentations had raised Fink and Strum’s 

suspicions; they knew that the Trust had made misrepresentations and thought a 

STOLI scheme was afoot.  

Yet, despite its knowledge of the misrepresentations, Guaranty decided to 

issue the Policy. There are two explanations for this, one more generous than the 

other. The first is that the underwriters failed to take any action based on their 

suspicions, and did not alert the chief underwriter that the Policy should not be 

issued. The second is that the chief underwriter was aware of the 

misrepresentations but chose to issue the Policy anyways. If so, Guaranty may have 

thought that it could have its cake and eat it too – it would issue the Policy and 

collect premium payments, but if a claim was ever brought, it would argue that it 

did not need to honor it because of the fraudulent misrepresentations. But 

regardless of the reason, the outcome is the same: Guaranty, or its agents, knew of 

the misrepresentations, and therefore could not reasonably have relied on them. 
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Although this Court has not spoken to the question of whether reasonable 

reliance is an element of a fraudulent misrepresentation claim, it should adopt this 

element because it is a fair rule. A contrary rule would allow insurers to do precisely 

what Guaranty did in this case: issue a policy it believes that it will never have to 

honor, and collect premium payments in the meantime. A party that seeks 

rescission should have clean hands. Here, Guaranty’s hands are anything but. 

II. IF THE DISTRICT COURT CORRECTLY HELD THAT THE POLICY 

IS VOID, GUARANTY MUST RETURN THE PREMIUM PAYMENTS.  

 

 The district court was correct in demanding that Guaranty return the 

premiums paid for a policy that was void ab initio. A party to a contact cannot 

retain consideration paid for that contract if it is later voided, as all parties must be 

returned to the status quo ante. See, e.g., Scheiber v. Dolby Labs., Inc., 293 F.3d 

1014, 1022 (7th Cir. 2002); Weems v. Am. Nat. Ins. Co., 29 S.E.2d 500, 502 (Ga. 

1944). Similarly, if Guaranty has the option to rescind the contract due to material 

misrepresentations, the election of remedies doctrine requires that it return any 

consideration received; in this case, the nearly five million dollars in premium 

payments. PHL Variable Ins. Co. v. Faye Keith Holly Irrevocable Life Insurance 

Trust ex rel Shapiro, 460 Fed. Appx. 899, 902 (11th Cir. 2012).   

Equitable considerations do not demand a contrary result as (1) any equitable 

concerns are eliminated by Guaranty’s actual knowledge of the misrepresentations 

when the policy was issued, see Casey Enterprises, Inc. v. American Hardware Mut. 

Ins. Co., 655 F.2d 598, 602 (5th Cir. 1981), and (2) Guaranty can sue in tort or 
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under contract for any damages resulting from the policy issuance. See American 

Gen. Life Ins. Co. v. Schoenthal Family LLC, 555 F.3d 1331, 1341 (11th Cir. 2009). 

This court should therefore affirm the decision of the district court as to the second 

issue. 

A. Guaranty Cannot Retain Premiums Paid For a Policy That Is Void or 

Rescinded, Because The Parties Must Be Returned To The Status 

Quo Ante.  

 

 The district court was correct when it held that Guaranty could not retain the 

premiums paid on the policy while simultaneously seeking to have the policy 

voided. If a contract is void ab initio, then the contract never existed and the parties 

must be returned to the status quo ante. See Scheiber, 293 F.3d at 1022 (discussing 

illegal contracts in the federal patent law context); Weems, 29 S.E.2d at 502 

(applying Georgia law to a void insurance contract). Similarly, if the policy is 

rescindable at the insurer’s option due to material misrepresentations, under the 

election of remedies doctrine, Guaranty must return the premiums in order to 

exercise that option. Holly, 460 Fed. Appx. at 902. Guaranty is therefore not 

entitled to retain the premiums paid for a policy that no longer exists, be it a void or 

rescinded policy.  

1. An insurer cannot retain consideration from a contract that is void ab initio. 

 

 Guaranty cannot retain any premiums if the policy is void ab initio. If no 

contract ever existed, Guaranty has no right to any consideration offered. A contract 

that is void ab initio never existed, and must be treated as though it never existed. 

Scheiber, 293 F.3 at 1022; Cox v. Zale Del. Inc., 239 F.3d 910, 914 (7th Cir. 2001); 
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Paul Revere Life Ins. Co. v. Fima, 105 F.3d 490, 492 (9th Cir. 1997); Weems, 29 

S.E.2d at 504. If a contract never existed, then no party to the contract acquired any 

rights as a result of the contract, such as in the new ―property‖ created by a life 

insurance policy. Id. The parties must therefore be returned to the status quo ante, 

including return of any consideration acquired through the now-void contract. Id.  

 In Rucker, the plaintiff insurer sought to have a life-insurance policy declared 

void ab initio for want of an insurable interest, but still sought to retain premiums 

paid under the policy. Principal Life Ins. Co. v. Lawrence Rucker 2007 Ins. Trust, 

774 F. Supp. 2d 674, 679 (D. Del. 2011). The district court held the defendant trust 

had engaged in illegal conduct, a ―scheme or plan to evade the law against wagering 

contract‖ and that the policy was therefore void ab initio for want of an insurable 

interest. Id. The insurer attempted to rely on the fraudulent nature of this scheme 

to justify retention of the premiums, but the court nevertheless held that the 

insurer could not ―have it both ways‖ – could not have the contract voided and 

assume no risk while retaining consideration earned through the contract Id. at 

681.  

The present case is almost identical to Rucker. Should the court find that this 

policy is void ab initio for want of an insurable interest, it should not allow 

Guaranty to ―have it both ways‖ by retaining the premiums on a policy under which 

it never actually acquired any risk of payout. To do so would ignore the premise 

that Guaranty never assumed any risk, and grant Guaranty rights to property that 

it never actually earned.  
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 Similarly, in Weems, the insurer alleged fraud in the procurement of a life 

insurance policy. 20 S.E.2d at 502. Under Georgia law, a determination of fraud in 

the procurement meant that the policy was void ab initio. Id. at 502. The court 

therefore noted that because there was no contract or consideration in the form of 

insurance offered, the parties never established any right to the new property. Id. 

The premiums paid on the policy were the property of the insured because they 

were not paid as consideration for any good or service; therefore the insurer must 

restore the premiums to the insured or his legal representative. Id. at 502. The 

same rationale applies here: Guaranty cannot have acquired any right to retain the 

premiums for risk it never incurred, and must therefore restore the premiums.  

 The fact that the contract was fraudulently obtained or illegal is no defense to 

this general rule. See Scheiber, 293 F.3 at 1022. In Scheiber the contract at issue 

was an illegal license for a patent that had expired. Id. The plaintiff alleged that 

due to the illegal nature of the contract, the court must leave the parties as it found 

them, with plaintiff in possession of substantial royalty payments, despite the fact 

that the patent at issue had expired. Although the case was decided on other 

grounds, the court accepted the defendant’s contention that contracts voided on the 

grounds of illegality are ordinarily treated as rescinded, and the court must put the 

parties as close to the positions they would have occupied had the contract never 

been made in the first place. Id. The court noted that on a theory of quantum 

meruit, a party is entitled to the value of any performance, net any payment 

received. Id. Here, if the Policy is void ab initio, then Guaranty never assumed any 
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risk; there was never the possibility that Guaranty would be required to pay a claim 

under the Policy. Under the theory of quantum meruit, Guaranty has not performed 

any services under the contract, and must return the entirety of the premiums 

paid.8  

While some courts have ruled that in the insurance context, the insurer is 

entitled to retain premiums paid when the misrepresentations went to the 

insurable interest, those cases have dealt with unknowing insurers and explicitly 

fraudulent insureds, making those cases distinguishable from the instant case. See, 

e.g., PHL Variable Ins. Co. v. Lucille E. Morello 2007 Irrevocable Trust ex rel BNC 

Nat. Bank, 645 F.3d 965, 969-70 (8th Cir. 2011) (applying Minnesota law). In this 

case Guaranty had actual notice of Don Juan’s true profession and net worth, and 

therefore should not have been relying on those misrepresentations when they 

issued the Policy. R. at 11 ¶ 26.   

 Even in jurisdictions that allow retention of premiums paid on void insurance 

policies, insurers can be required to return premiums where retention would create 

unjust enrichment. See Penn Mut. Life Ins. Co. v. Greatbanc Trust Co., No. 09 C 

06129, 2012 WL 3437161 at *7 (N.D. Ill Aug. 15, 2012). In Penn Mut., the court 

determined the appropriate remedy when addressing void ab initio contracts is to 

treat them as illegal contracts and leave the parties as the court found them. Id. at 

*8. However, the court noted that if such action left one party unjustly enriched 

under the illegal agreement, then the enriched party could be forced to return the 

                                                           
8 While it is possible that Guaranty suffered some damage as a direct result of its administration of 

the Policy, the pleadings are not sufficient to determine in what amount, if any, those damages were 

actually suffered. See R. at 12, ¶ 29 
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property, specifically, the unearned premiums. Id. at *9. Here, retention of the 

premiums would create such unjust enrichment, and therefore Guaranty has no 

right to retain them. See infra, II.B.  

a. Guaranty cannot retain premiums on a policy that is rescinded for 

material misrepresentations.  

 

 In order to rescind the Policy, Guaranty must be returned to its position prior 

to the Policy issuance, because Guaranty did not perform any service or provide any 

benefit warranting retention of consideration. Rescission of an insurance policy is 

an off-contract remedy, and traditionally requires the insurer to return any 

consideration obtained under the contract. See, e.g., Holly, 460 Fed. Appx. at 902; 

Imperial Cas. & Indem. Co., 198 Cal. App. 3d 169, 184 (Cal. Ca. App. 2d 1988); PHL 

Variable Ins. Co. v. Robert Gelb Irrevocable Trust, 10 C 957, 2010 WL 4363377, at 

*3 (N.D. Ill. Oct. 27, 2010). New Tejas’ rescission statute does not indicate any 

purpose to deviate from the traditional understanding of contract rescission, and 

this court should not impose such a purpose without clear guidance from the New 

Tejas legislature.  

i. Contract rescission traditionally requires a return to the status quo 

ante. 

 

.  Traditional understandings of contract rescission require Guaranty to return 

the premiums. Rescission allows the insurer to avoid the risk of paying the 

contracted benefits, and in order to do so the insurer must return all premiums to 

the insured. Holly, 460 Fed. Appx. at 902; Robert J. Brennan, Misrepresentation in 
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the Application As the Basis for Rescission of a Property Insurance Policy, 21 Tort & 

Ins. L. J. 451, 462 (1986). This rule is so well accepted, that ―[i]n some cases the 

power of [contract] avoidance may be lost be unreasonable delay in returning 

benefits received . . . . .‖ Restatement (Second) of Contracts § 7 (1981).  

 In Holly the court found that the pursuit of contract rescission ―generally 

requires an insurer seeking to rescind an insurance contract to return any 

premiums paid under the contract, even where the insured person originally 

obtained the policy by fraud.‖ 460 Fed. Appx. at 902. The policy in Holly was issued 

based on material misrepresentations about the insurable interest of the 

beneficiary, as well as misrepresentations about the actual net worth of the insured. 

Id. at 900. Should this court find that the Policy here was issued based on material 

misrepresentations as to value or insurable interest, the same considerations hold 

true. Any application of the traditional, equitable remedy of rescission requires 

Guaranty to return all consideration received.  

ii. New Tejas § 1408 does not indicate any intent to deviate from the 

common law purpose of rescission.  

 

 The New Tejas rescission statute does not indicate any statutory purpose to 

deviate from the common law goal of rescission that parties be returned to the 

status quo ante. With no indication that New Tejas intends to so diverge from the 

traditional understanding, this court should not impose one. ―Statutes which invade 

the common law . . . are to be read with a presumption favoring the retention of 

long-established and familiar principles, except when a statutory purpose to the 
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contrary is evident.‖ Fogerty v. Fantasy, Inc., 510 U.S. 517, 534 (1994) (citing 

Isbrandtsen Co. v. Johnson, 343 U.S. 779, 783 (1952)). One goal of common law 

rescission or restitution is to restore parties to their position prior to the fraud. 

Randall v. Loftsgaarden, 478 U.S. 647, 659 (1986). 

 The New Tejas statute does not indicate any purpose to deviate from this 

traditional, common law understanding of rescission. The statute states: ―If a 

representation is false in a material point whether affirmative or promissory, the 

injured party is entitled to rescind the contract from the time the representation 

becomes false.‖ N. Tej. § 1408. This aligns with the common law goal of rescission to 

invalidate contracts and restore parties to the position they would have been in had 

the fraud not occurred, as discussed in Randall. See id. If Guaranty is alleging the 

Policy is rescindable due to the material misrepresentations about Mr. Hicks’ 

income and wealth, then the contract is rescindable from the date those 

misrepresentations were made, the date the contract was signed. R. at 12, ¶ 28. 

That date was before every single premium payment made. Therefore, in order to 

restore the parties to their positions prior to the date before the misrepresentation, 

Guaranty must return all premium payments.  

2. Retention of premiums incentivizes delay of litigation. 

 

 Appellant’s rule is a fair one. A contrary rule—one permitting the insurer to 

retain premiums on a voided or rescinded policy—would incentivize insurance 

companies to issue illegal or rescindable policies, and delay litigation. Under such a 

rule, insurers would have the use of policyholders’ capital with no risk of loss for 
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every month that they can delay litigation while making a good faith assertion of 

research or ignorance. ―If an insurance company could retain premiums while also 

obtaining rescission of a policy, it would have the undesirable effect of incentivizing 

insurance companies to bring rescission suits as late as possible, as they continue to 

collect premiums at no actual risk.‖ Sun Life Assurance Co. of Can. v. Berck, 719 F. 

Supp. 2d 410, 412 (D. Del. 2010). Guaranty should not be allowed to retain the 

premiums paid, as it incentivizes shoddy investigation, and delays in litigation.  

 Notably, in this case, there is evidence that Guaranty had actual notice of 

irregularities in the application, as shown through the emails between the 

underwriters, and chose to issue the Policy despite this evidence. R. at 11, ¶ 26. 

Additionally, Guaranty waited to file its counterclaim asserting that the Policy was 

void for want of an insurable interest for more than nine months after learning of 

the Trust’s interest. R. at 13, ¶ 31 n.11. This delayed the rescission until three 

months after the close of the incontestability period, and three months after the 

receipt of the next annual premium payment by the Trust. R at 12, ¶ 29. This 

annual payment was nearly a million dollars, bringing the Trust’s total premium 

payments to $4.7 million, all of which Guaranty had use of without incurring any 

proportional risk. Id. This delay illustrates the incentives presented to insurance 

companies, who, if allowed to retain premiums, have literally millions of reasons to 

wait until the last possible minute to seek rescission or a declaration that a policy is 

void. With no statutory or case law indication from New Tejas that this is 

preferable, this court should not impose such perverse incentives.  
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B. Equity Does Not Demand That Guaranty Retain The Premiums. 

 

 Retention of the premiums paid on the Policy would unjustly enrich 

Guaranty. The payments were made to the financial detriment of the Trust, to the 

appreciation of Guaranty, with no reciprocal benefits. Retention of benefits is unjust 

when one party in enriched without justification, at the detriment of another party, 

with no reciprocal benefit to that second party. See Penn Mut., 2012 WL 3437161, 

*9. This enrichment is unjust, because Guaranty is attempting to retain the Trust’s 

funds with no benefit to the Trust despite (1) prior knowledge of any 

misrepresentations, and (2) the availability of valid options for recovery both in tort 

and in an on-contract damages suit.  

1. Actual or inquiry notice of the misrepresentation eliminates any other 

equitable considerations.  

 

 Guaranty had actual notice of misrepresentations before the Policy was 

issued, and cannot assert equitable retention of the premiums. See R. at 11, ¶ 26. A 

party must have ―clean hands‖ in order to demand equitable retention of payments, 

including showings of a good faith investigation and issuance of the policy. Casey, 

655 F.2d at 602 (construing Georgia law); Rucker, 774 F. Supp. 2d at 680; Brennan, 

supra, at 462. An insurer who has notice of a misrepresentation yet still issues the 

policy and accepts premiums, cannot assert the policy is void and retain the 

premiums. See Casey, 655 F.2d at 602. In fact, even notice inquiry that a policy is 

void for want of insurable interest, is sufficient to destroy any equitable rights to 

retention held by an insurer. See Carton v. B & B Equities Group, LLC, 827 F. 
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Supp. 2d 1235, 1247-48 (D. Nev. 2011) (noting that a third party could pursue 

disgorgement from the insurer if they could present facts indicating notice to the 

insurer that the policies at issue had no insurable interest behind them). As 

Guaranty had notice that the Policy application contained misrepresentations, and 

chose to issue the Policy regardless, they do not come to court with clean hands, and 

cannot pursue equitable retention. 

 In Casey, the insurance company issued a fire insurance policy to the 

applicant. 655 F.2d at 600. The application only indicated a single loss in the past 

three years, when in fact the applicant’s properties had burned several times. The 

insurance agency argued this misrepresentation was material and voided the policy. 

Id. at 601. However, the court determined that because the underwriter on the 

policy was aware of all losses against the property, the insurance agency had actual 

knowledge of the misrepresentations. Id. Actual knowledge, combined with the 

insurance agency’s subsequent retention of premiums, waived any grounds the 

agency had for voiding the policy. Id. at 604. Similarly, in Pruco Life Ins. Co. v. 

Brasner, the insurance agency alleged that the policy at issue was a STOLI policy, 

and therefore void. Pruco Life Ins. Co. v. Brasner, 10-80804-CIV, 2012 WL 4364613 

(S.D. Fla. Sept. 21, 2012).  The agency was attempting to void the policy and retain 

premiums. Id. However, the court determined that if it was shown at trial that 

reasonable diligence in issuing the policy would have notified the agency of the 

potential fraud, the agency would not be entitled to retain the premiums paid on the 
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policy. Id. Inquiry or actual notice of a misrepresentation on an insurance 

application is sufficient to waive any equitable right to retain premiums paid.  

In this case Guaranty had actual knowledge of the misrepresentation. Emails 

between two underwriters reviewing the policy raised the issue of a ―$1.2 billion cab 

driver‖ and that a third party was ―driving the Hicks application.‖  R. at 11, ¶ 26. 

Despite these emails, Guaranty never pursued any further investigation, and issued 

the policy.  R. at 11, ¶ 26. As Guaranty had actual notice of the misrepresentations 

made in this case, it would be similarly inequitable for them to retain the premiums 

without honoring the Policy.  

2. Retention of premiums is not a valid proxy for damages as the insurer 

retains the right to recover in tort or in an on-contract damages suit.  

 

 Equity does not demand that Guaranty retain premiums paid under the 

Policy, because any actual harm to Guaranty can be recovered in tort. Under the 

election of remedy doctrine, a party that alleges fraudulent inducement can rescind 

the contract and sue in tort for fraud. Schoenthal, 555 F.3d at 1341.  Even the 

states that expressly allow retention of premiums only allow for retention to offset 

consequential damages, an amount normally less than the full amount of the 

premiums paid. Wells Fargo Bank, N.A. V. Am. Nat. Ins. Co., No. 11-55366, 2012 

WL 3245403, *1 n.1, (9th Cir. Aug. 10, 2012); PHL Variable Ins. Co. v. Clifton 

Wright Family Ins. Trust, 09CV2344 BTM (POR), 2010 WL 1445186 (S.D. Cal. Apr. 

12, 2010).  As Guaranty has not proven any costs such as commissions or fees 

associated with maintaining this Policy, they are entitled to no such equitable 

offsetting.  
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 In Schoenthal, the insurance company was attempting to rescind a large 

policy on the grounds that the policy was an illegal wagering contract. 555 F.3d at 

1332. The Eleventh Circuit approved the rescission, because the insurer elected to 

proceed off-contract by returning all premiums, and now had the option to sue in 

tort for fraud. Id. at 1340. The court noted that ―a party who alleges fraudulent 

inducement to enter a contract must elect one of two remedies: ―(1) affirm the 

contract and sue for damages from the fraud of breach; or (2) promptly rescind the 

contract and sue in tort for fraud.‖ Id. at 1341 (citing Megel v. Donaldson, 654 

S.E.2d 656, 661 (Ga. Ct. App. 2007). In fact, had the insurer refused to return the 

premiums, or unreasonably delayed in doing so, under the election of remedies 

doctrine, it would have forfeited its right to proceed off contract, as their inaction 

would have constituted a waiver, tacitly approving even a fraudulent contract. Id. 

In this case, Guaranty is attempting to have the best of both of these options, 

having the contract declared void ab initio, while retaining the premiums as 

damages, without proving any actual harm. Under the election of remedies doctrine, 

Guaranty cannot have it both ways. Like the insurer in Schoenthal, Guaranty must 

either return the premiums and proceed in tort for fraudulent damages, or retain 

the payments and sue on-contract for damages. In this case they have chosen to 

repudiate the contract by seeking to have it declared void ab initio. R. at 12, ¶ 29. 

Thus, they must follow through on their chosen remedy by returning all premiums 

and suing in tort for any damages they have suffered.  
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 Similarly, in Walls Fargo, the insurer alleged the policy at issue was a 

STOLI, and therefore void. Appellants Opening Brief, Wells Fargo Bank. C.A., v. 

Am. Nat’l Ins. Co., 2011 WL 6980736 (9th Cir. 2011), *7. The district court had 

stricken the insurer’s motion to retain the premiums as precluded as a matter of 

law. Wells Fargo, 2012 WL 3245493 at *1. The Ninth Circuit reversed the district 

court because striking damages claims as precluded by law is improper under 

Federal Rule of Civil Procedure 12(f). Id. (citing Whittlestone, Inc. v. Hando-Craft 

Co., 618 F.3d 970, 974-75 (9th Cir. 2010)). However, the court noted that, despite 

the reversal, the insurer was not entitled to the requested relief, and could only 

retain premiums as expressly authorized for adjusted compensatory damages under 

California Civil Code § 1692. Id. at 2, n.1. The compensatory damages were meant 

to offset actual costs expended in maintaining the void policy. Id. There is no 

similar express provision allowing for retention of premiums in a rescission action 

available in New Tejas. New Tejas Section 1408 indicates no intent to deviate from 

the traditional understanding of equitable contract rescission. See Part II.A.1.a.ii, 

supra. Even if there was such a provision, Guaranty is not seeking equitable 

retention to offset actual damages, and cited no actual damages or costs expended 

in maintaining the Policy such as commissions or fees. Guaranty should therefore 

be denied retention of premiums as a proxy for damages.  
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CONCLUSION 

For the foregoing reasons, this Court should hold that the Policy is neither void ab 

initio nor rescindable at Guaranty’s option. Even if it were, this Court should order 

Guaranty to return the premiums the Trust paid under the Policy.
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APPENDIX 

I. NEW TEJAS INSURABLE INTEREST STATUTE 

 

N. Tej. § 1407 – Incontestability 

 

All life insurance policies, delivered or issued for delivery in this state, 

shall contain in substance a provision stating that the policy shall be 

incontestable after being in force during the life of the insured for a 

period of two years from its date of issue, and that, if a policy provides 

that the death benefit provided by the policy may be increased, or 

other policy provisions changed, upon the application of the 

policyholder and the production of evidence of insurability, the policy 

with respect to each such increase or change shall be incontestable 

after two years from the effective date of such increase or change, 

except in each case for nonpayment of premiums or violation of policy 

conditions relating to service in the armed forces. 

 

N. Tej. § 1408 – Rescission 

 

If a representation is false in a material point, whether affirmative or 

promissory, the injured party is entitled to rescind the contract from 

the time the representation becomes false. 

 

N. Tej. § 1409 – Insurable Interest (Unamended as of 2007) 

 

(a) An insurable interest, with reference to life and disability 

insurance, is an interest based upon a reasonable expectation of 

pecuniary advantage through the continued life, health, or bodily 

safety of another person and consequent loss by reason of that person's 

death or disability or a substantial interest engendered by love and 

affection in the case of individuals closely related by blood or law. 

 

(b) An individual has an unlimited insurable interest in his or her own 

life, health, and bodily safety and may lawfully take out a policy of 

insurance on his or her own life, health, or bodily safety and have the 

policy made payable to whomsoever he or she pleases, regardless of 

whether the beneficiary designated has an insurable interest. 

 

(c) An insurable interest shall be required to exist at the time the 

contract of life or disability insurance becomes effective, but need not 

exist at the time the loss occurs. 
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N. Tej. § 1409 – Insurable Interest (Amended August 28, 2009) 

 

(a) An insurable interest, with reference to life and disability 

insurance, is an interest based upon a reasonable expectation of 

pecuniary advantage through the continued life, health, or bodily 

safety of another person and consequent loss by reason of that person's 

death or disability or a substantial interest engendered by love and 

affection in the case of individuals closely related by blood or law. 

 

(b) An individual has an unlimited insurable interest in his or her own 

life, health, and bodily safety and may lawfully take out a policy of 

insurance on his or her own life, health, or bodily safety and have the 

policy made payable to whomsoever he or she pleases, regardless of 

whether the beneficiary designated has an insurable interest. 

 

(c) An insurable interest shall be required to exist at the time the 

contract of life or disability insurance becomes effective, but need not 

exist at the time the loss occurs. 

 

(d) Trusts and special purpose entities that are used to apply for and 

initiate the issuance of policies of insurance for investors, where one or 

more beneficiaries of those trusts or special purpose entities do not 

have an insurable interest in the life of the insured, violate the 

insurable interest laws and the prohibition against wagering on life. 

 

(e) Any device, scheme, or artifice designed to give the appearance of 

an insurable interest where there is no legitimate insurable interest 

violates the insurable interest laws. 

 

(f) This section shall not be interpreted to define all instances in which 

an insurable interest exists. 

 

(g) The 2009 Amendments are not to be applied retroactively. 
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II. CALIFORNIA INSURABLE INTEREST STATUTE 

 

§ 10110.1. Insurable interest; employers; trusts and special 

purpose entities; time of requirement; charitable 

organizations. 

(a) An insurable interest, with reference to life and disability 

insurance, is an interest based upon a reasonable expectation of 

pecuniary advantage through the continued life, health, or bodily 

safety of another person and consequent loss by reason of that person's 

death or disability or a substantial interest engendered by love and 

affection in the case of individuals closely related by blood or law. 

 

(b) An individual has an unlimited insurable interest in his or her own 

life, health, and bodily safety and may lawfully take out a policy of 

insurance on his or her own life, health, or bodily safety and have the 

policy made payable to whomsoever he or she pleases, regardless of 

whether the beneficiary designated has an insurable interest. 

 

(c) Except as provided in Section 10110.4, an employer has an 

insurable interest, as referred to in subdivision (a), in the life or 

physical or mental ability of any of its directors, officers, or employees 

or the directors, officers, or employees of any of its subsidiaries or any 

other person whose death or physical or mental disability might cause 

financial loss to the employer; or, pursuant to any contractual 

arrangement with any shareholder concerning the reacquisition of 

shares owned by the shareholder at the time of his or her death or 

disability, on the life or physical or mental ability of that shareholder 

for the purpose of carrying out the contractual arrangement; or, 

pursuant to any contract obligating the employer as part of 

compensation arrangements or pursuant to a contract obligating the 

employer as guarantor or surety, on the life of the principal obligor. 

The trustee of an employer or trustee of a pension, welfare benefit 

plan, or trust established by an employer providing life, health, 

disability, retirement, or similar benefits to employees and retired 

employees of the employer or its affiliates and acting in a fiduciary 

capacity with respect to those employees, retired employees, or their 

dependents or beneficiaries has an insurable interest in the lives of 

employees and retired employees for whom those benefits are to be 

provided. The employer shall obtain the written consent of the  
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(continued) 

individual being insured. 

 

(d) Trusts and special purpose entities that are used to apply for and 

initiate the issuance of policies of insurance for investors, where one or 

more beneficiaries of those trusts or special purpose entities do not 

have an insurable interest in the life of the insured, violate the 

insurable interest laws and the prohibition against wagering on life. 

(e) Any device, scheme, or artifice designed to give the appearance of 

an insurable interest where there is no legitimate insurable interest 

violates the insurable interest laws. 

 

(f) An insurable interest shall be required to exist at the time the 

contract of life or disability insurance becomes effective, but need not 

exist at the time the loss occurs. 

 

(g) Any contract of life or disability insurance procured or caused to be 

procured upon another individual is void unless the person applying 

for the insurance has an insurable interest in the individual insured at 

the time of the application. 

 

(h) Notwithstanding subdivisions (a), (f), and (g), a charitable 

organization that meets the requirements of Section 214 or 23701d of 

the Revenue and Taxation Code may effectuate life or disability 

insurance on an insured who consents to the issuance of that 

insurance. 

 

(i) This section shall not be interpreted to define all instances in which 

an insurable interest exists. 
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III. FLORIDA INSURABLE INTEREST STATUTE 

 

F.S.A. § 627.404. Insurable interest; personal insurance. 

 (1) Any individual of legal capacity may procure or effect an insurance 

contract on his or her own life or body for the benefit of any person, 

but no person shall procure or cause to be procured or effected an 

insurance contract on the life or body of another individual unless the 

benefits under such contract are payable to the individual insured or 

his or her personal representatives, or to any person having, at the 

time such contract was made, an insurable interest in the individual 

insured. The insurable interest need not exist after the inception date 

of coverage under the contract. 

 

(2) For purposes of this section, the term: 

 

(a) ―Business entity‖ includes, but is not limited to, a joint venture, 

partnership, corporation, limited liability company, and 

business trust. 

 

(b) ―Insurable interest‖ as to life, health, or disability insurance 

includes only the following interests: 

 

1. An individual has an insurable interest in his or her own life, 

body, and health. 

 

2. An individual has an insurable interest in the life, body, and 

health of another person to whom the individual is closely 

related by blood or by law and in whom the individual has a 

substantial interest engendered by love and affection. 

 

3. An individual has an insurable interest in the life, body, and 

health of another person if such individual has an 

expectation of a substantial pecuniary advantage through the 

continued life, health, and safety of that other person and 

consequent substantial pecuniary loss by reason of the death, 

injury, or disability of that other person. 

 

4. An individual party to a contract for the purchase or sale of 

an interest in any business entity has an insurable interest 

in the life of each other party to such contract for the purpose 

of such contract only. 
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5. A trust, or the trustee of a trust, has an insurable interest in 

the life of an individual insured under a life insurance policy 

owned by the trust, or the trustee of the trust acting in a 

fiduciary capacity, if the insured is the grantor of the trust; 

an individual closely related by blood or law to the grantor; 

or an individual in whom the grantor otherwise has an 

insurable interest if, in each of the situations described in 

subsection (5), the life insurance proceeds are primarily for 

the benefit of trust beneficiaries having an insurable interest 

in the life of the insured. 

 

6. A guardian, trustee, or other fiduciary, acting in a fiduciary 

capacity, has an insurable interest in the life of any person 

for whose benefit the fiduciary holds property, and in the life 

of any other individual in whose life the person has an 

insurable interest so long as the life insurance proceeds are 

primarily for the benefit of persons having an insurable 

interest in the life of the insured. 

 

7. A charitable organization meeting the requirements of s. 

501(c)(3) of the United States Internal Revenue Code, as 

amended, has an insurable interest in the life of any person 

who consents in writing to the organization's ownership or 

purchase of that insurance. 

 

8. A trustee, sponsor, or custodian of assets held in any plan 

governed by the Employee Retirement Income Security Act of 

1974, 29 U.S.C. ss. 1001 et seq., or in any other retirement or 

employee benefit plan, has an insurable interest in the life of 

any participant in the plan with the written consent of the 

prospective insured. An employer, trustee, sponsor, or 

custodian may not retaliate or take adverse action against 

any participant who does not consent to the issuance of 

insurance on the participant's life. 

 

9. A business entity has an insurable interest in the life, body, 

and health of any of the owners, directors, officers, partners, 

and managers of the business entity or any affiliate or 

subsidiary of the business entity, or key employees or key 

persons of the business entity or affiliate or subsidiary, if 

consent is obtained in writing from the key employees or 

persons before the insurance is purchased. The business 

entity or affiliate or subsidiary may not retaliate or take 

adverse action against any key employee or person who does  
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(continued) 

not consent to the issuance of insurance on the key employee 

or key person's life. For purposes of this subsection, a ―key 

employee‖ or ―key person‖ means an individual whose 

position or compensation is described in s. 101(j)(2)(A)(ii) of 

the Internal Revenue Code of 1986. 

 

(3) An insurer shall be entitled to rely upon all statements, 

declarations, and representations made by an applicant for insurance 

relative to the insurable interest which such applicant has in the 

insured; and no insurer shall incur any legal liability except as set 

forth in the policy, by virtue of any untrue statements, declarations, or 

representations so relied upon in good faith by the insurer. 

 

(4) If the beneficiary, assignee, or other payee under any insurance 

contract procured by a person not having an insurable interest in the 

insured at the time such contract was made receives from the insurer 

any benefits thereunder by reason of the death, injury, or disability of 

the insured, the insured or his or her personal representative or other 

lawfully acting agent may maintain an action to recover such benefits 

from the person receiving them. 

 

(5) A contract of insurance upon a person, other than a policy of group 

life insurance or group or blanket accident, health, or disability 

insurance, may not be effectuated unless, on or before the time of 

entering into such contract, the person insured, having legal capacity 

to contract, applies for or consents in writing to the contract and its 

terms, except that any person having an insurable interest in the life 

of a minor younger than 15 years of age or any person upon whom a 

minor younger than 15 years of age is dependent for support and 

maintenance may effectuate a policy of insurance on the minor. 

 

(6) For purposes of this section, the signature of the proposed insured, 

having capacity to contract, on the application for insurance shall 

constitute his or her written consent. 

 

(7) This section does not apply to any policy of life insurance to which s. 

624.402(8) applies. 
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