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INTRODUCTION

" The developments in the contemporary maritime industry have brought about
unique maritime personal injury and death situations in the courts, both state and federal,
as well as the federal administrative agencies. The diversification, sophistication and
complexity of the objects that float have resulted in an ever expanding opportunity for
invoking maritime jurisdiction. There are additional reasons for the inconsistent trends in
the study of this area of the law. Nineteenth century judicial decisions are ot consistent
with contemporary social thinking, Congressional legislation fesembles a patchwork
quilt that often lacks a coberent objective, Inconsistent judicial philosophies struggle
within the various courts for dominance, not only in the areas of maritime common law,
but also statutory interpretation. Because. the choice of judges has become increasingly
political, as the political party of the office of the Presidency changes, so will the social
philosophies of the judges who are nominated to the three levels of the federal courts.
The struggle is essentially the latitude to be given to certain classifications.of maritime
workers, the legal definitions for various theories of recovery, and the extent of monetary
recoveries afforded to each classification.

Over the years, the federal legislature and judiciary have demonstrated their
concem for the maritime employee. Seamen, longshoremen, and other shore-side
inaritime workers, and offshore personnel have been provided remedies under both
statutory and general matitime law schemes, some of which are inconsistent. As is
evidenced in this text, often the congressional concemn for maritime employees is
augmented by the expansion of maritime tort duties and the extension of recoverable
items of loss by the courts. Unfortunately, statutes and decisions conflict. Also, the
Supreme Court occasionally refuses to decide conflicting legal conclusions between the
various Circuit Courts of Appeals of this country. .

The expansion and contraction of doctrines may be seen in a number of areas
involving maritime personal injury litigation. Legal philosophies within various courts
change due to the results in American presidential elections. The Congress and the courts
appear to expand routes to, and amount of, recovery at one moment, and restrict them
later in another factual context or political climate. Although this fluctuation may appear
haphazard at best, it does represent the thread that holds this complex and confusing

tapestry together.

This text is devoted to a critical analysis of the trends developed by the Congress
and the courts in the fashioning of basic maritime duties, the breach of duties, the causal
relationship test, and the monetary items of recovery. Parenthetically, the income of
lawyers is directly affected. The most difficult area of the analysis will be the
classification of workers who might come within the protective scope of legal theories,
and the rationale for the exclusion of some personal injury litigants who are subject to
similar risks.
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Judge John R. Brown of the Fifth Circuit was a proponent for an active judiciary
in formulating federal maritime principles, even if a federal statute covered the point. His
views are set forth in his last public speech, Admiralty Judges: Flotsam on the Sea of
Maritime Law, 25 Houston Joumal of International Law, 253-299 (2003). Wallis v.
Princess Cruises, Inc., 306 F.3d 827 (9" Cir. 2002) sets forth the contemporary view in

the following manner:

We have the authority to develop general maritime law
regatding claims not directly governed by congressional
legislation or admiralty precedent.
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MARITIME PERSONAL INJURY REFEREN CE MATERIALS
There are a number of excellent maritime reference SOUrces including:
REPORTERS

American Maritime Cases and Digest-

This repotter is devoted exclusively to maritime law, both cargo and personal injury.
While every issue has a digest of the cases it contains, larger digests are printed every
five years. Generally, the digest is more detailed than West’s Federal Practice Digest and
the reporters do contain opinjons that are not published in the West reporters. The only
disadvantage is that the cases are not published as rapidly as the West reporters.

Benefits Review Board Decisions- ,
This multi-volume set contains decisions of Administrative Law Judges, the Benefits

Review Board, the Circuit courts, and the Supreme Court that deal with the
Longshoremen’s and Harbor Workers” Compensation Act, One of its volumes contains
information concerning the application of the Act by the Depattment of Labor and
legjslative histories of the Act and its amendments.

TREATISES

The Law of Seamen, Third Edition, by Martin J. Norris-
This three-volume set is an excellent tool for researching almost any question involving

seamen.

The Law of Maritime Personal Injuries, by Martin J. Norris-
A two-volume set devoted primarily to Jangshoremen’s actions which also covers injuries

to passengers, wrongful death and products liability.

Benedict’s on Admiralty, Seventh Edition-

A multi-volume set which covers numerous maritime topics.

The Law of Admiralty, by Grant Gilmore and Charles L. Black, Jr.-
This is a one-volume "hornbook" on all areas of maritime law. Although its discussions

of the law are somewhat dated (it was published in 1974).

Schoenbaum’s Admiralty and Maritime Law, by Thomas J. Schoenbaum,

Maritime Law Deskbook by Charles M. Davis A heavily annotated treatise covering
many maritime fopics. :

These texts ate available in the Judge John R, Brown Admiralty Collection of the
University of Houston Law Center’s Library. '

013439.,00000.081309
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JURISDICTION

W

Article I, Section 2 of the Umted States Consutution extends the authonty of the federal
courts to “all cases of admnalty and mant:me Junsdlctlon. ' the Judmary Act of 1789, Congress

established the exclumve ]m‘lsdlctton ofthe: federal eouttstoadnﬂralty cases; however, the following.

clause was set forth: “saving to suitors, in all cases, the right of a common law remedy, where the
common law is competent to gwe it.” The apparent mtent of this legislatxon was to allow: admiralty
cases fo be instituted in one oftbree ways., F:rst, in personam and in rem marmme cases may be

brought on the admiralty docket of the federal courts; 10 ,)ury is usually pemntted Allin rem _

admn-alty aetxons (actions d:reetly agamst the vessel) must be brought ot the adnuralty docket in
federal eourt because they do not elassxfy as “a common law remedy" pursuant to theJudimaryAet.
Seeond mantxme in personam actxons maybe brought in federal court with ajury ifthereig a basts
for federal Junsdwuon, emther dlversﬂy of cmzenshxp or federal question. The Supreme Couxt tlelg

in Romero v. International Terminal Operating Co 358 U S 354 (1959) that decisional admn:alty
matters are not classified as a “federal question” for jurisdictional purposes. Third, underthe “,sawng

to sllltOl’S olause, marmme in  personam actions may be 'bmought in a state count provided the state
in personam Jtmsdlctxonal requirements are met. State courts heanng manhme clalms may apply

state law to'the extent that the parttcular law or Judlcxal concept is not mconsmtent with the mtent

and scope of either an Aot of Congress or the goneral maﬂtlme law a8 developed by the federai ,

coutts. Asa general rule, however, federal mantxme law Wlll be apphed in the state court due 10 the
federal mterest in mamtammg umfomnty in mantlme aetmtxes Offshore Logistzcs, Inc v
TalZentire, 477 U.S. 207 (1986), Pape & Talbot, Inc, v. Hawn, 346 U.8, 406 (1953); Southm;
Paciﬁc Steamship Co. v. Jensen, 44U S. 205 (1 917), Texaco Rq‘inmg &Marketmgv Tran, 808
8.W.2d 61 (Tex.) cert. denied, 502 U.s. 908 116 L. Ed. 2d 245 (1991). '

\

Cases broughtmadmualtypursuantto Rule 9(h) Fed, R Civ.P. mustbetned beforea Judge

Pnor to 1966 these actions were placedona separate admiralty doeket inthe federal court,and they

were govemed by special admiralty rules of procedure. The Admiralty Rules and the Federal Rules
of Civil Procedure were unified with admiralty actions in 1966 becoming subject to the new unified

rules of civil procedure. Note, there is a section denominated as supplemental admiralty rules, and .

00000:89985.1:080409
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" they are limited to an admiralty action filed pursuant to Rule 9(h) of the Federal Rules of Civil

Procedure. A Rule 9(h) desxgnation mvokes the non-jury Jlmsdrction of the federel coutt over a
maritime clenn, meSpeetwe of drversrty or amount in controversy questxons, the only Jurisdictional
requirement is a maritime oause of action bemg sot forth in the plaiixtiffs complamt Wingerter v
Chester Quanjy Co 185 F 3d 657 (7'll Cn' 1999)

The geograplue Timits of; admrralty Junsdrctron coverall navrgeble waters, the lngh seas, and
the inland Waterways of the country Inits early development, the admrralty Jurrsdrchon ofthe U.S.
courts, hke that of the Englisfr; ext:nded solely to the tidal waters De Lavzo v Boit, 7F. Cas. 418
(C.C.D. Mass. 1815) "This restnotron © the sea was tirscarded in'the middle of the nineteenth
century, and mland navrgable rivers and Iakes were mcln&ed Vrithin admnalty jurisdiction, Jackson
v. The Magnolia, 61 U.S. 296 ] 857) Inland Waters are navxgable in fact if they were previously
used or are susceptible touse for interstate navrgatron and commerce ﬂre Daniel Ball 77U.8. 557

(1870) B

R ¥

w ' R

FE .o . e e . e T, i
1 AL +ah, o N ¢ R R ¥ ey

" The test for adlmmlty Junsdlotron mvolvmg tort actrons was mitrally determrned by one
factor, the location of the fort. Ifthe accxdent occurred upon navrgable waters the federal court hiad

] ¥
t..f R

Junsdrotron on the admrralty docket. De Lovia, Boit, supra. Th:s “sttus” requrrement isnot longer

L SN °ll

the sole cntenamdetelmrmngwhetheradnﬁraltyjunsdictton extsts To fntthercomphcaternatters, y

Congress enacted the Extenmon of Admrralty Junsdrction Act, 46 US,C.A, "§ 740, in 1948
extendmg coverage to acordents caugeed by a vessel on navrgable waters regardless of the specxﬁo
location of the tort, A vessel stnkmg awharfis an example ofan admiralty action sanctioned by thrs
statute, This congressronal actron vacated the prevrous deerslons holdmg that a tort mvolvmg a
wharf, whether stationary or floating, did not come wrthm the federal court’s admrralty jurisdiction.
South Port Marine, LLC v. Gulf Oil Partnersth, 234 F.2d (1* Cir. 2000). The United States
Supreme Court further modified admrtalty jurisdiction when it held in 1972 that the occurrence of
a tort upon navigable waters is not sufﬁoient to establish mantlme Junsdretlon In addition to the
loeatron of the tort on navrgable waters the Court reqmred a nexus between the tort and g:ati;ﬁ,g;;_l

00000:88965.1:080409
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maritime activities itvolving navigation or commerce on navigable waters: Executive Jet Aviation,
Inc; v. City of Cleveland, 409 U.8. 249 (1972). - =+« =« »sn + vaeic o0t o

.. i5 of . '
b A% ek . e s i
DRI ae v e .

One inference of Executive Jet was that the tort must-arise from Some form of commereial
activity; however, this mtexpretauon was modified ten years later in Foremost Insurance Co. v.

" Richardson; 457 U.S. 688 (1982). This cdse fifvelved the-collision of two pleastre boats on the

Amite Riverin Louisiana with the resulting death of a passenger: The Gourt held that the presence
of a-significant relatiohship between e cavse of action'and traditiorial maritime adtivities was
sufficient for' admn'alty jurisdiction;. ﬁarﬂnennore, thiese aetivities need:not arise frorix commercial

endeavors, I T S TR S N '{ e et "f:‘"

Doty s Lt LI A

" The Supreine Court in Sisson v. Ruby, 497U.S. 358 (1 990), SubSequently formilated atwo-

wprong“nexﬂs"testformmﬁmemdmﬁon" C e e e e

‘1) + Potential dmsrmptaoﬁofmariﬁme acuvil;y"_qng! ce b
. 2) ngmﬁcant relatxonshlp to tradxtlonal marit:me achwty ‘ '
Traditional relationship in this sense is dofibed as-potential'. ~ = #ine
interference with maritime commerce on navigable waters.
Thie cobit recognized matitifine jutisdietiont whidr'a five broke eut oni 4 tridoréd plcasure bivat. The
fire spread to the matina and Surrounding vessels: Thie court notéd a potential distujtionofmafitifhe
activity plus potential ifrteiference with inaitiré-conduet oii navigable watér.” fit 2 wéll-reasonéd
conourring opition, Justice Scalia takes exceptioii to the majority's:réading of Executive Jér and
Foreitiost. Hewould revett to the original De Lovio test 6f accepting admiralty jurisdiction in-every
case involving a tort which occurs on a vessel in navigable watets. The “significant relationship”
test is met in Justice Svaha”s opinion wh@n the fort oceurs aboard a vessel oﬁ fiavigable waters. He
reasoned that an mquiry into this prong is necessaty only for non-vespel rezlated casualties. This

much broader test fqr'manume ngidxchon would make for ani easier application, but it was not

- acceptedbythemajorityofﬂ;ﬁSnpremaCourt.- ot e he e

©0000:88966.1:080408
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There can be several reasons for a litigant fo contest maritime Jurisdiction, The conitesting
party may desire a jury trial ot an action in'a state court. Also, the statute of limitations might have
run by the time the jurisdiction issue is reached; therefore, a plaintifP’s action could be time-barred,
Additionally, 2. vessel owner miglit wish to have the in rem action against.the vessel dismissed.

o

A fow proceducal peculiarities of admiralty jurisdiction must be noted. In regard to the

statutory remedies, a seama’s.claim under the Jones Aet,! 46 U.S.C.A. § 30104, may be brought

infederal court, either at law with a jury trial or in adusiralty without ajury; The word jurisdiction,”
28t is used in the Jones Act, is interpreted to mean venme, .Panama-Railroad, Johuson; 26418,
275 '(1924). Such a construction allows Jones Act suits to be brought in the district where:the
defendant employer resides or in which its principal office is located. Jones Act suits against

corporate defendants maybe broughtin the district in which the corporation isineprporated or in any’

district in which it is licensed to do business. Pure Ol Co. v. Syarez, 384 U.8, 202 ;(,1969)9_;2§
US.C. § 1391(c). A Jones Act glaim may also be brought in an appropriate state court, with the

defendant having no tight to remove the case to the federal court dye to the Jones Act’s g;iplicit
ot ! R - N L gy & Y N

AL .l.‘\

statutory preclusion” 28 US.C.A. § 1445(a)., .. Lo 1 oy o

. Jones Acf suits may be joined with claims for vessel mseaworthiness and maintenance and
cute, Romero v..International Terminal Operating Co., 358 U.5..354 1959); The bar to removal
of & Jeney Act claim equally-applies to anappended claim for nnseaworthiness, as the latter action
is.pot“a separate and independent claim. or cause of action” as per.28 U.S.C. § 1441(c). - Pate v.
Standard Dredging Corp., 193 F. 2d 498 (5th Cir. 1952).. A combined action:for maintenance and

L TheJones Act, %vhichprovides.aremedyﬁor seamen based on the employer’s

negligence, will be discussed extensively later in this text. ’

MY R i

"®" " 'The Jones Act’s mechanics result from the statutory incorporation by
reference to the Federal Employers’ Liability Act (FELA). '

3 Unseaworthiness and maintenance and cure are remedies which fall under the
general maritime law (maritime common law). These subjects will be
discussed at length in different sections of the text,

00000:89966, 1:080409
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cure; unseawoithiness, and Jones Act recovery may have all aspeots of the litigation submitted to a
jury if afl counts atise-out of the same set of facts: Fitzgeraldv. United States Lines Co.,374U.8.
16Q963)? o+ T e T e oo

N L . EERIE L B I vpl . .

Most fésondl ihjury clitms imay bé brought not ofily in personam in the state o federal
court, but alse in rem againist a véssel if commenced etithe non-jury ddimiralty side (.. pursuant to
Rule 9[h] of the Federal Rules-of Civil Procedure) of the fedleral court.. fit rem actions must be'based
on a valid-inritime lieh-and, if regatd to personal injuy/deathlitigation, must be broughiron the
adriialty dbeket of federal court (invoking Rule 9(k)):. Sitice thése.in rem actiotls'cari only be
brought inifederal court-based on -admirelty jurisdiction;'no party:is entitted to' 2 jury." Diesel
“Repower,” Inc. v: Islander Invesiments, Ltd.; 271 F.3d 1318/(11% Cir: 2001):"»

You will occasionally note & reference to the Savisig to Suitors Clause, 28 U.S.C. §1333.
Thils statute-essentially preserves the'right of a-maritime litigant to thieiright of jury trials; common:

law reinedies -and the choice of aforum, U.S. Expresy Lines, Ltd:v..Higgins, 281 F.3d 383 (3(! Cir.*

2002);- als'o the Romero-éoncept was acknowledged for the factthat here can be 16 rermioval absent

' dxversaty or federil gquestion Junsdxctxon. This clause is eonsidered\to‘bb)misdwtioﬁalwaﬂx respest
-to state courts ds op\saseﬁ’*to- calling for the applicationtof state: law in federal sharitiniomiatters:
. Diesel “Repower.” Inc:v. Islander Tnvestments, Ltd ;271 F.3d:1318 (11 Gir. 2001)s+ Federal lawi

;meeuunsjnconsﬂnenmsunnlwwu'rhetensknrbéuwamiﬂnssavhug«ssn&unﬁtﬂauseamaadnﬁﬁnﬁw

 proceeditigs is most notible in'the area of a vessel owner’s-riglit to. petitiont the federal court'ist -
admiiralty séeking exoneration from or limitation of Hability. The limitation'proceeding denies any

patty the right fo a jury trial. The question focuses upon seeking’a middle course between the
opposing concepts, Lewis & Clark Marine, Inc. v, Lewis, 513 U.S. 438 (2001) reviews this conflict.

The Supreme Count héld that the trial court in the exescise of its discretion may give a preferenceto -

recognizing the plaintiff’s initial choice of a forum iri- the event a vessel owner’s right to seek

A For the effect of pleading adm:ralty Junsdwtxon, see Comment, The me on
the Quarterdeck: The Effect of Pleadirig Admirilty Jurisdiction When a
Proceeding Turns Hybrid, 63 Tex. L. Rev. 533 (1934).

00000:89965.1:080409 e
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limitation of ability will be protected. There is a further holding that a non-jury fial before a state
- court is within the scope of the saving clause, Also, the saving.clause camot prevent the removal
of a personal injury action besed upon dlvermty jurisdiction in the event the litigants are foreign
 nationals; this is possible since there isno Jones Act involvement due to the plaintiff being a foreign
crewmembet. Francisco v. JWT STOLT ACHIEVEMENT, 293 F.2d.270 (5™ Cir. 2002).

" As mentioned at the begirining of this. synopsis of jurisdictional decisions and rules, the
Constitution; extends the federal .court’s jurisdiction to “all cases. of admiralty-and -maritime
jurisdiction.” - This jurisdictional grant is limited to proceedings, designated as: being, piirsudnt to
Rule 9(h).. Admiralty and maritime theory cannot support jurisdiction.on the civil docket with the
right for a jury trial; an additional jurisdietional basis, such as a federal statute or diversity must be
present. U.S, Express Lines, Ltd. v. Higgins, 281 F.3d 383 (3d Cir. 2002); Hudjipateras v, Pacifica,

S.4., 290 F.2d 679, 705 (5" Cir. 1961), citing Romero. See also, Wright, Miller & Cooper, Federal

Practice and Procedyre (1985), § 3672, e Lo .

“+ Theissue of admiralty. jurisdiction-is ‘pertinent not, only to in rem actions, ensuring the
absence of a juty trial, and asa necessary ingredient for.a vessel. owner’s Limitation. of Liability
action, but also in determining the correct statutory remedy to followin actions against the: United

States, .nderson v United States, 317 F.3d 1235 (11 Cir, .2003); is an.examiple. -Bombs. were,

erroneously: dropped -from an aircaaft’ that was assigned.-to:the; carrier JOHN F..KENNEDY,
M. Anderson filed his action pursuant to the Federal Torts Claims:Act, a statute that does not goven
maritime canses of action. Admiralty jugisdiction was found.since the aircrafl; was categorized-as:
being an apputtenance of a vessel. The court also found that the incident had.a potential fo disrupt
‘ maritime cominerce, and had 2 relationship to traditional maritime activity. The plaintiff’s action
pursuant to-the Torts Claims Act was.dismissed with the consequence of being time-batred under
the proper statute, the Public Vessels Act or the Suits in Admiralty Act, Jnaccord, Pearce v, United.
States, 261 F.3d 643 (6" Cir. 2001) (canpot pursue Federal Tort Claims Act if cause s an admiralty
matter, the correct procedure is the Suits in Admiralty Act.) - _
The crash of an American Airlines Airbus in Queens, New York would have passenger
damages decided under maritime law rather than New York law accordingt fo In re Air Cmsh at Belle
Harbor, N.Y., 2006 U, 8. Dist. LEXTS 273 87 2006A M.C, 1340 (2006) Whﬂe over Jamaica Bay,

wti
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Yome,

federal navigable waters, the vertical stabilizer and rudder separated and fell into the water. Plane
. crashes in the ocean have traditionally been in the maritime jurisdiction.
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EXECUTIVE JET AVIATION v CLEVEELAND -
408 US 249, 84 L Ed 2d 454, 93 S.Ct 493.( J197%) ... ... R

C APPEARANCES OF COUNSEL
FPhillip D. Bostwick argried the cause for' petitioners, C
Solicitor General Erwin, N. Grisweld argued the cause for ye- .

spondents.

[ rone Ty

Briefs of Counsel, p %61, infra. Cem T

OPINION OF THE COURT . o

[409 US 2501 - “the plane’s jet engines' daused an |

- Mr. Justice Stewart. delivered the
opinion of the Court. -

On July 28, 1968, a jet aircraft,
ewned and operited by the petition-
exs, struck a floek of seagulls as it
was taking off from  Burke Lake,
front Airport in Cleveland, Ohio,
adjacent to Lake Erie. As a résult,
the plane lost its power, crashed,
and ultimately sank in the navigable
walers of Lake Erie, a short dis- ..

tance from the airport. The quess,. .

tion before us is whether the peti-

tioners’ suit for property damage to;
the aireraft, allegedly caused. by the:.
respondents’ negligence, lies within -
federal admiralty, jurisdietion., -. .-

When the erash occurred, thé
plane was manned by a pilot, a co-
pilot, and & stewardess,” and was
departing Cleveland on 4 charter
flight to Portland, Maine, where it
was to pick up passengers and then
continue to White Plains, New York. .
After heing “cléared for takeoff by

the respondent, Dickén, who was the ;

federal air tyaffic controfler at the

airport, the plane took off, becoming .
airborne at ‘abiout half the distance
down the rurway, The takeoff ,

flushed the seagulls on the runway,,

and they rose into ‘the airgpace s

directly . ahead of the ascending
plane. Ingestion of the birds ioto

‘up truck, and then settled in Lake ,

almost total “liss' of power,
Descending back towaid the runway

i 2 semi-stalled conditioh, the pland '

veered slightly to the left, struck _:'_‘.
a portion of the airport perimeter. - i
fence and the top of a Tiearby pick-

Erie just off the end of the runway o
and less than one-fifth of & statute,
mile offshore.’ There were néd in. R
juries to the crew, but the aireraft ** ' -
soon sank and became 3 tqtal losa. .

Invoking federal admiralty jm‘is_ o ¢ ' v
diction under 28 . - o P
409 U 251)

X Ili'-."e J(! *

» .. USCS1888(1)[2g < ; i i

USGCS §1883(1)]i! the petitioniers « v i
‘brought thiﬂ suit: for d‘éina',é'es :“L'éw She
in. the District: Court for - the*. 2
Northern District. of Ohio ‘against - ! - .

Dicken and the -other-respondents? - -

alleging that the- ¢xash-had been
caused by the respondents’ negligent
failure to keep the runway free of
the birds or to give adequate warn-
ing of their presence® The District

Court, in an unreported opinion, - °

held that the suit was not cognizable

in admiralty and dismissed the com- C
‘plaint for lhek of subject matter - "

jurisdietion. ,
. _Relying primarily on the Sixth
Circuit precedent of Chapman v City
of Grosse Pointe Farms, 385 F2d 962

1. That section provides:

“The distriet courts shall have oxig-
inal jurisdiction, exclusive of the courts
of the States, of: )

"“(1) Any civil case of admiralty or
maritime Jurisdiction, saying to sujtors in
all cases all other remedies to which they
are otherwise entitled.”

2. Besides Dicken, the respondents are
the City of Cleveland, as owner and op-

erator of the airport, and Phillip A.
Schwenz, the afrport manager.

3. The petitioners also filed an action
against Dicken’s employer, the United
States, under the Federal Tort Claims
Act, 28 USC §§1346(b) and 2674 [28
USCS §§ 1346(b) and 264, asserting the
same elaim. That action is vending in the
I;isﬁ;.t Court for the Northern Distriet
o 0, -
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U. S, SUPREME COURT REPORTS

(1967), the District Court held that
admivalty jurisdiction over torfs..

may properly be invoked only when ‘

two criteria are met: (1) 'thé local-"

ity where the allegéd tortxous wrong?

oceurred must have been on naviga-
ble waters; and (2) there must have
been a relationship between the .-
wrong and some maritime sqrvxce.

" navigation,or commerce ‘on, naviga.
e Disfrict .Court . .

ble waters
found thai the anegatlops of the
petitioners’  complaint  satisfied .
neither of these eriteria. With
respect to the ]pcahty of the . .
alleged wrgng, the nourt sta,ted

that “the’ alleged neghgence bE\v PR

came operative, upori, the ai:;craft

while it way o'{rer H;e land. -and m‘ .

this sense
(409, US 252)
the ‘mﬁact’ of the alleged

negligence gceurred when the gulls :

digabled the - plane's engines fovey .
the land] " . - From. this point
on ‘the plane ms dxsabledf and was_
caused to fall., - Whether it came':
down upon land or upon water was’
largely forinitous™ Alternatively, '
the court concluded that the. wrong’
bore no relationship ~"to * martifiie
service, navigatmh oL eommerce- '

“,l-i,' . o

“ the qenclusiori here o

must be that, the operative facts of'
the claim in this:case -are con- -
cerned with the. lgnd-connected-

"aspects of aiv commerce, namely,-

the maintenarice and operation of. «
an airport located on the land and
the dangers encountered by an

aireraft when using its runways .

for take-off.”.

“th v

84 LEd2d

The - ‘Court,. of Appeals for the

: Sixth Circuit, affirmed on the ground

. that “the’ aileged tort in this, ¢ase
octiirred ofi lanid betére the axrcrat’t‘
reached Lake Erie . . . ' 448
Fad 161,'154 (1971). -Hence, that
courtfound.nt *not necessary to con- -
gider the question of maritime rela-

;tnonship or nexus: dlscussed by this
court in [Chapman].” - Ibid. ‘We" -
" . granted certiorari to comsider a,
. seemmgly important question aﬂ’egt. ‘
. ing the jurisdiction, of the federal
‘_‘courts *406 US 915, 80° L Ed 2d-

rre

.o 184, 92 S Ct 941 (1972)

(409 US zsal
. I ST
Determinatxon of the questxog

whether'a- tort is “marxt:m
thus within the admiralty jurisdle-

: -Hon of the federal courts has tradis

tionally -dependéd upon the ‘locality -
of the wiong. - If the wrong oceur- "

" red on navigable waters, the action’
is within admiralty jurisdigtion; if -

the wrong occurred on land, it ig,not..
As early as 1818, Mr. Justme Story,

- on Clrcul;l; stated thxs genexal prin-- .
' mple. . v f 2 e k: N

““In regard 16 torts I'nave’ always..’: _,.‘.' ,
understood, that’ the Jumdl ction:
of the' adniiralty jg exclugively
dependent; upon, the, low!ity of the ..

act. 'The.admiralty has not, and

never (I belicve) deliberately. | &
- elaimed to, have any jurisdiction y

over tprts, except, .sueh as are .

marltlme torts, that:is, such as :

are committed on the lugh seas,

,ﬂ!ﬂ!



EXECUTIVE JET AVIATION v CLEVELAND
409 US 249, 34 L Ed 2d 464, 63 SCt 493 *
or on waters within the ebb and: 388, 92 § € 418, we. repeated that
flow of the tide.” : o ;[t]h:hist;ﬁa view of this Court..
“+has been that the maritime tort
Thomas v Lane, 28 F Cas 957, 960 jurisdiction of the federsl conirts .

.....

[

‘e '
1 .

(No. 18,902) (CC Me).  .See alsq  jq determined by the locality of the . ..

De Lovio v Boit, 7 F Cas 418, 444 " cident and that maritime law gov-
(No. 3,776) (CC. Masy 1815); . ems oply those torts oceurring on
delphia & Havre de Grace Steam . States.” o xR
Towboat Co., 28 How 209, 215, i6 . ) L

L Ed 433 (1860). Later, this local-  7piq locality test, of ‘otirze, was
ity test was expanded to inchide not" established and ‘grew up“in’an era,
only tidewaters, but all .navigable when it was diffieult to ctneeive of
Wwaters, including lakes and rivers. a tortions oceurrence on navigable

The Genesee Chief v Fitzhugh, 12 waters other than in eonnection with -

How 443, 13 L Ed1058 (1852): - .3 waterborne Vessel.

L

"
PRI
.

*d

. 1409 US 255) v

In The Plymouth, 3 Wall 29, 85, But it is the perverse and casuis-

.

36, 18 L Ed 125 (1866), the Court ' tic borderline situations that. have .

essayed a definition of when a tort . .
18 “lgcated” on navigable waters: - iﬁoﬁf;‘ﬁt:;ggfi e:f; g’: ;’;‘;ﬂ?ﬁ: !

“[TThe wrong'and injury com- tort jurisdiction. JIn Smith & Son v | .\ .

plained of must have been coni- Taylor, 276:U8 179, 72 1, Ed 5§20,

mitted wholly upon the high seas' ‘488 Ot 228 (1928), for instance, a .

or navigable waters, or, dt least;": longshorermian unloading & vegsel..

the substance and corjsumimation was standiig on- the pier when he. ...
of the same must have taken place  wa§ struck’ by a. cargo-laden. gling . .- s

upon these waters fo be Within"' from the ship and knogked into the:
the admiralty jqris“diction.‘ .

{409 ﬁ's‘gs;:i D ' )
“. . . The jurisdiction of the ad- that case, despite the fact that: the,

.+ . Water wheré he was later found
. . dead This Court héld that there. ..
"was no admiralty jurisdiction. in. .

LR AR ] . "

M
SR

miralty over maritime torts does longshoremusn was knocked into the

not depend upoii the wrong having  water, because the blow by the sling .
was what gave rise to.the cause of .

been committed: upon board the
vessel, but uponits having been
committed on the' higli seas or
other navigable waters,

action, and it took effect on the land.

substance and consummation of the,
- . occurrence which gave rise to the
“ . . Every species of tort, how- cause of action took place on land.”
- ever occurring, and whether on 276 US, at 182, 72 L Ed 520, 48 8
board a vessel or not, if upon the Ct 228, In the converse factual set-
high seas or navigable waters, is  ting, however, where a longshore-
of admiralty cognizance.” man working on the deck of a vessel

The Court has often reiterated this

rule of locality.t As recently as last onto the pier, the Court uphéld ad-

- R ' miralty . jurisdiction because the
Term, in Victory Carriers, Inc, v cause of action arose on the vessel,

Law, 404 US 203, 205, 30 L Ed 2d . Minnie v Port Hukon Terminal Co.,

4. Tn Victory Carriers, Inc. v Law, 404 295 US 647, 79 I, Ed. 1631, 55 S Ot
US 202, 205 n 2, 30 L Ed 2d 383, 92 S Ct 884 (1985). See also The Admiral.
418 (1971), we cited gver 40 cases to this  Peoples, 295 US 649, 79 L Ed 1683,
effect. . - b5 § Ct 885 (1985)."

Henee, the Court concluded, “[tThe

-

was struck by a hoist and knocked

RN IA

by
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_iraditional :
o [409 US’ 2661 ‘e

‘merce and navigition

EXECUTIVE JET
408 US 249, 34

Other sevious difficulties with the’
Jocality fest are {llustrated-by cases'.

where the maritime locality. of -the
tort is clear, but where the invoes:
tion of admiraliy juriddiction seems
almost absurd. TE-a swimmer at-a
public beach js injured® by amother
swimmer or by a submeried object
on, the bottom, or if 2 plece of mach-
inery sustaing water damage from
being dropped into a harbor by a
Jand-based crane, a liteval applica-
tion of the locality tegt invokes not
only the jurisdiction of the federal
courts, but the full panoply of ,the
substantive admiralty law as. well,
In eases such as these, some courts,
haye adhered to. a mechanical ap-
plication of the stifci locality rule
and ‘have sustained adiniralfy juris-
diction despite the lack’of any con-
nection . betweeri  the wrong - and

forms-of maritine coro=
Other:
courts, however, have held in'such
situstions that a mayitime loeality i
not sufficient to bring ‘the tort within

" federal admiralty-.jurisﬂiction, but .

that there must 4lso be 2 maritime
nexus—some relationship between.
the tort and tiaditional maritime.
activities, involving nevigation or

cormerce on navigable waters. The
Court of Appeals for the Sixth Cir- -

cuit, for instance, in the Chipman
case, where & swimmer at a public
beach wag injured, held that ’

5. Davis v City of Jacksanville Beach,
251 F Bupp 827 (MDD ¥l 1965).
(Gnjury to a swimmer by & supfboard);

. King v Testexman, 214 f* Supp 835, 386 -

(ED Tenn 1963) (injuries fto a ‘water
gldex). See also Hortony J. & J. Afrcraff,
Ine. 257 F Supp 120, 121 (SD Fla 1966).
Cf. ‘Weinsteln v Rastern Alrtnes, Ine
916 Fad T68 (CAS 1968).

6. In' another Injured-swiminer case,
MeGuire v City of New York, 182 ¥ Supp
846, 871-872 (SDNY 1961), the court

gtated:
include all matters relating to the busi-

AVIATION v CLEVELAND

1, Bd 2d 454, 93 8 Ct 498

«[2]hsent such a relationship, ad-
miralty jurisdiction would depend .. - .
entirely upon the fact that.a tort .- R
cccurred on navigable waters; 2

fack which i and of itself, in |
Yighit of the historical justifieatfon © + -
for federal admiralty jurisdietion, - -
js quite immaterial to any mean-
ingful invocation of the jurisdic- - -
tion of admiralty courts” 885

- F2d, at 9668 o

" Despite the broad language of-...

cases like The Plymouth, 3 Wall . ;. f

‘20’ 18 L Ed 125 . (1866)’ the * r:_- . Sy,
fact.is that this Court.has. mever: . -

cxplicitly held that a maritime loeal- . . s

ity is the sole fest of admiralty tort

. jurisdiction. The Jast time the Court S

considered the matter, the quéstion -« *
was left open. Atlantic Transport’ -
Co. v Imbrovek, 284 US 52, 58 L Ed
1208, 84 8 Ct 733 (1914). In that

«~case, a stevedore brought suit for in-.

juries sustained on board a vessel
while loading: and stowing copper., o
The petitioner admitted the mari- .-
time locality of the tort, but con- ]
tended that no maritime relationship ° ° U
was present. l
federal admiralty jurisdiction, but = . ' .57
found that it was not necessary to B
Jdecide whether locality alone i§ suffie “. .
cient: : 7 - ‘1’{' W o .
- . . S g e
“Wven if it be assumed that the ... .:;-.~
vequirement as to locality in tort.., . .
cages, while indispensable, is mot. : - .+ o
necegsaiily exclusive, still in the .. @ i~
present case the wrong which was « .
the subject of the suit was, we
think, of a marifime nature and
henee the Distriet Court, from” -
any point of view, had jurisdie-+-
ﬁOIl. T ' et
ness of the sea and the business conducted v
. on mavigable vaters. . :
“he libel in this case doeg mot relate ,
$0 any tort which grows out af navigation.
It alleges an ordinary torf, md diffevent:. .
in substance because the injury occurrved, -
in shallow waters along the shore than
if the infury had occuxred on the sandy .
beach above the water fine, Whether the
City of New York should be tield liable
for the injury suffered by Ibelant is a
question which can easily be determained
in the courts of the locality. To endeavor

HEE T

b groper seope of jurisdietion-should—to project: such an action into the federal

courts on the ground of admiralty juris-

The Court sustained ™. "« "t
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“ .. Ifmorexsrequmed than

the locahtv of the wrorig in: erder .

to give the coyit: juiisdiction, the
relation of the wrong to maritime
service, to navigation and to com-
merce on navxgahlp waters, was
quite suﬂ’ielent.' Jd., at ‘61,
62 58 L Ed 1208 348 Gt 738.

Apart from hé - dlﬂiculties in-

volved in trying fo apply the'Toeality - "

rule as the sole-test' of admiralty
tort jurisdiction, anothey indictment.
of that test is io berfound in the
tiumber of times the federal courts
and the Congress, in the interests of
justice, have had io create excep-
tions fo it in the.converse situatmn
—4.
time locality, but does bear a rela-
tionship to maritime service, com-
merce, or navigation. See 74. J.
Moore, Federal Practme, dmlralty’
1.325T4] (2d ed 1972).
ple, in O'Donnell v Greai: Lakes'
Dredge & Dock Co., 318 US 86, 87 -
L Ed 596, 63 .80t 488 .(1948), 'the
Court. sustamed the apphcatiou of
the Jones Act, 41°Stat*1007," 46
USC §688 [46 USC'S §68’8], to i-
juries to 4 seamar on land, bedause-
of the sezman's”connection wnth
‘maritime commerce. We relied' in’

that case on an analogy 16 mai‘nte :

nance and cure:

“[T]he maritime law, as ketog-
nized in the federal coixrts, has
not jn general allowed recovery

for personal ¢ . -

e., when the torb has no wari- ..
v Gutierrez v 'Waterman 8. -8, Gorp.

3

[409 US 260

‘ ’ . injuries oceprringon. | -
+ land:* But there is-an important . .

exception to this generalization in |

~+ ' the'case of maintenance and cure. '-

“Froii its dawn, the maritime law ...

has recognized the seaman’s righl:,g

to mamtenance and eure for in-
‘juries suffered in the cowrse of .

.'_ i : his service. to his. vessel, whether.

.ocqurring on sea or-on land,* Id.,
.at41-42,87LEd596,6380t 488.

Smularly, the docirine of ‘ungea-

+t Wworthiness has been extended 4o per-,

oy nsut 2 geaman .or a Jongshoreman to-.

recover from a shipowner for in-.
Juries sustained wholly on Jand; s6

L long ag those injuries were. caused

ox‘ exams- -

R

%1

by defeets in the ship'or its gear.

873 US 206, 214215, 10 L' HEd
. 2d 297, 83 S Ct 1185 (1963) See -
also Strika v Nétherlands Ministry
of Trafﬁ 85 F2d 565 (CA2 1950).

Congress, too, has extended ad—
mxrélty jurisdiction predicated on
the reldtion of the wrong to mari- -

'  time atfivities; regardless of the lo-

g

cahty of the fort. In the Extension .-

i,

el

V.o

- ‘.M,, .

“of ' Adniralty Juvisdicfion Aect, 62 n %

Stat 496, 46" USC § 740, [46-UECS
_ §740], ‘enacted in 1948, Gongress=1
prowded

e

"l‘_{{u!

“!': '71‘ kX

'{'

TR '

. “The admwalty and marjtime 'y
jurisdiction of the United.States, ..

shall extend to and include all
casés of damage. or injury, to
,-Person or propexty, ciused by a

. vessel on navigdble water, not-
thhstandmg‘ that such damage-m
injury be done or cons‘ummated
on land.”

diction s to wmisinterpre
admiralty Juz-isdwtxon -

Other cases holding that- idm:ralty -,

risdiction was mot properly involked ber ,

cause the tort, while having a maritime,
locahty, Iacked a significant relatmnahip
to maritime nawgatxon and commerce, in-
dlode:  Poylavin v Covernment Em-
ployees Insurance Co, 453 F24 1121 (CAS
1972); Gowdy v United States, 412 F2d

525, 527-529 (CA6 1969); Smith v Guer- -

raut, 290 F Supp 111, 118-114 (SD Tex
1968). See also J. W. Petersen Coal &

t the nature of Ofl Co. v United States 328 F Supp
. 1198, 1201 (ND I 1870); O’Commor & -
Lo, v City of . Pascagoula, 304 F .

Supp €81, 688 (8D Miss 1969) ;- Hastmgs
v Mann, 226 ¥ Supp 962, 984-065 (EPNC
1964, aff’d 340 Fad 910 (CA4 1965). A.
similar view is taken by the English:
eoutts. Queen v Judge of the .Cily of ,
London Court [1892] 1 QB 273.
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BXROULIVE gius AVIALIOIY V Qi y iy
409 .US 249, 34 L. Bd 2d 454, 93 § Ct 493

. . ifi o? §t_lch cases because the literal pro.
gﬁ:t&ﬁ?;?&q'gﬁgmr ~ Wgiens of thai_: statute appeared o, . ..
outh, supra, holding that admiralty - be clearly applicable.. The Death o8
does not provide 4 remedy for damy . he High Seas Act, engeted in 1920,
age done to land st‘mcturesvmfby sgx;rps ... proyides: Cate L
on navigable watérs, Vietory €ar-:° PRIETIRT
riers, Ine. v Law, 404 US; at-208. ., Wheneer the Soath of A
n 8, 30 1. Ed 24 383, 92-S Cf 41835« act, neglect, or a?:ﬁ'fi‘lf'oé:é' I I
Gutierrez v Watérman-' 8. 8: Corp.- the hiah b urring
378 US, at 209-210, 10 F on the high seas beyond,a marine |
2d 297, 88 S Ct 11858

[409 US 2611 = ..

In sum, there has existed over the .
years a judidal’ Jegislative, ‘gnd - '+ & . . Y gifn ..
scholarly recognition Ehat, in deter- - ffg;esem"“’e of  the ' deledent”
mining whether there is .admiralty . . . [0S VS 2681 ¢t
Jurisdiction over a particular tort or- ., maintain a° smit for dam- !
class of torts, yeliance on the rela-, . g0 in the distet cotrts of -
tionship of the wrong to tyaditional ,, . g, United Statés, in admirai: -
maritime activity is often, more, - 4y . L omr ey
sensible and more consonant with- .. - - . .o Coer

e first aviation ease brought pur- .

the purposes of maritime law than is. Th 23 ug .
a purely mechanical -application. of ! Stant fo, the Death.on the High Seas |

the locality test. et was apparently -Choy v Pan~ , .,

o,
LI

’ t .

H State, or the Distriet of Columbia, .
" or thé Territories.or-dependeneies

?

. ., . 483 (SDNY 1941), where ' death

: Ed ! "leaghe from the shore of any .. ,,-

of th‘eaUnited States, the personal .. . .

. om
[¥) One area:in “which loeality

. i+ - Was.caused by the crash of.s sea- . . |
ag i, Plave intq the Pacific Ocean, ‘

“during

the exclusive test of adniiralty tort - *3 iransoceanic fiight, The Distriot "
jurisdiction has given rise to:serious -7, Fourt upheld admiralty jurisdiction

« eati is that of: o0 the‘ ,ground thaf: he i\
problems in applicationr s that o .ihe Act was broad .and made no

“reference to surface
cording 1o the court:

cerfainly includes , :. e

aviation. For thewedsons discussed -
above and those to be discussed, we
have eoncluded that maxitime local-
ity alone is not a sufficient predicate
for admiralty jurisdiction
- tion tort cases. ) )
The first major extension, of ad-
miralty jurisdiction to lapdbased -
aircraft came in wrongful-death ae- .
tions arising out of aifcraft erashes '
at sea and brought under the Death
on. the High Seas Act, 46 USC §§ 761
et seq. [46 USCS §§ 761 et seq.].
The federal courts took jurisdietion
8. The Gourt has ‘held, however, that
there is no admiralty Jurfsdiction wader -
the Extension of Admiralty Juri§diétion
Act aver suifs brought 'by ‘loxgshorefpen®
injured while working on a pier, when "
such injurles were ¢aused, not by ships,

,

- .. . " theéreis no reason N
“ make the law operdble only on a "
" “horiZontal plane. The very next :

;lqnguage of

vegsels. . Ac-

“The statute

2

in gvia: '"*the phrase ‘on the high seas’ but. ..

why this should =

bty S

" phrage ‘beyond a marine lesgue '

"from the shore of any State’ may .
be said to include a vertical sense
zgg another dimension 14., at

et seq.], was amended in 1992 #5 cdver
employeel working on these aveas of the
shore cnstomarily wsed in lodding, m-
loading, repairing, or building” a wvessal, ° -
Pub L No. 92-576, §2, 8¢ Stat 1251,

but by- pier-based equipment. Vietory - -

Carriers, Inc. v Law, supra; Nacirema Co. -
v Johnsom, 395 US 212, 223, YU L Ed 24
371, 90 S Ct 347 (1969). The Longshore.
men’s and Harbor Workers’ Compensation
Act, 88 GSC §5901 et seq. (33 USCS §5 501

)
3

,American Airways Co. 1941 AMC .
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* held that. actions for personal in-

Jegislation® These cases, as well

'2d 420, 423, affd 267 'App Div 947,
48 NYS2d 459, affd, 293 N¥ 878, 9 Mmod'
- 785 (1944); Higa v Transovean Andines,.

EXECUTIVE JET AVIATION v CLEVELAND
409 US 249, 34 L. Bd 24 454, 93 S Ct 493

[2] Since Choy, many actions for ' detce became operative while the

wrongful death arising out of ajys
eraft crashes into the high seas be..
yond' one matine league from shore
have been brought under the Death .
on the High Seas Aet, and federal |
jurisdicti'n has consistenfly besn
susiained in those cases.® Indeed,:

aircraft was onm or over navigab

" ship to maritime eommeree; at least”
insofar as the aireraff was beyond -
state territorial witers dtid perfoim= -

ing—that previously  would Mhave
- been performed by walerborne ves-
. ' sels.“, [ ' t
But ‘a further extension of ad-
miralty jurisdiction was crested
«..When courls began to sustain that’

jurisdiction in situations such as

the -one now before ns—when. the

it may be
[409. US. 2643 e
considered ds settled that. =

this specific federal statute gives the -
federal admiralty courts jurisdiction.
of such wrongful-death actions.

In recent years, however, some

L tatr I., »

" "watkers, and also ¥ith stme relation-

ing'a function—transcgeanie- eross-. . =

" claim arose out of an aivcraft acei. .

1.

fda et bt e prac, . S e nt of st e ¢
miralty jurisdiction beyond the stat- - - : Iigapése waters within staté texritorfal .
imits, .

utory coverage of the Death on the 1409 VS 2651
High Seas Act. Several cases have ‘ and when the aireraft was.

.not:on a transoceanic fght. Ap- -

- parently, the first such case grew -

. out, of a 1960 eragh of a chinmer™’
«cfal jef, bound from Boston to Phila-.

delphig, that collided with a

birds gver the airport yu :

crashed into Boston Harboy ‘With

S

Furies avising out of aiveraft erashes
into the high seas more than ome
league offshore or drising ofit of ajr- ..
craft accidents in the airspace’over,
the high seas were ¢ognizable in ad-
miralty because of theil maritivag
locality, although they were not -
within the scope of the Death on the.
High Seas Act or.any other federal

'
LR )

(CA3 1963).

as most of those brought under’ the, .  this ¢
Death on the High Seas Act, in- jurisdiptx‘on, the Court of Apipeals
volved torts both with 2 maritime. for thé Third Ciréuit applied the.
locality, in that the alleged negli- .. ':ﬁrxztr:lba;agty rulfsﬁ;mil foxlil:d t);}\i;,i;
- ' N © tort nad a martime locality, The
A&?ﬁf};_gﬁf’ n‘fé‘,‘,ﬁ“gé’gf’;“ggf‘gﬁ‘q%’é “eotir€ fiirther justified the invocation

* of admiralty jurisdiction in that ease

' bi{ an ax:xalogy to the Death-on the
230 F2d 780 (CA9 1955); Noel v Linea High Seas Act:

Aeropostal Venezolana, 247 F2d €77, 680
(CAZ  195T); 'Txthey v ‘Tramsocesn
Air Lines, 255 ¥2d 824, 827 (CA9
1958); Lacey v L. W. Wiggins Afrways, .

exaft Co. 820 Supp 447, 453455 (EDN'Y
- 1871). - Cf, D'Aleman v Pan American
World_Afrways, 259 Fod 493 (CA2 1958).

S |

figelc gt
nwdy and
one minute after takeoff: WeinsteiI:x} A
. v Eastern Airlines, Inc. 316 F2d 758 '+ i -5ty
_ : In deciding that g%t "«
‘wrongful-death action’ arising fromi -
this crash was within ‘admiralty -

',:"1'. 5.‘t

B L
[EaY

odn

“ -"‘L‘

.
oy

Py
s o

‘ot

Inc. 95 F Supp 916 (Mass 1951); Wilson
v Transocean Ablines, 191 F Supp 85
(ND Cal 1954); Stiles v Natiomal Ajr-
lines, Ine. 161 ¥ Supp 125 (ED La 1958),
afid 268 F2d 400 (CA5 1959); Noel v
Ajrponents, Jne. 169 F Supp 848 (NT
1958); Lavello ¥ Danko, 175 ¥ Supp 92
(SDNY 1959); Blumenthal v United
States, 189 F Supp 439, 445 (ED Pa 1960),
2ffd 806 F2d 16 (CA3 1962); Pardonnet
v Flying Tiger Line, Inc. 233 F Supp
683 (ND II 1964); Exopp v Douglas Afr-

14. Bergerson v Aero Asdociates, Ine.

215'F Supp 936 (ED,La _19&35%;g Notarjan .

v Trans World Ajrlines, Ine. 244 F Bupp
874 (WD Pa 1965){ Horton v J. & 7,
.Aéire;'aft, Ine. 257 F Supp 120 (SD Hla
1968). ! ,

15. Whether this type of relationship
to maritime commerce is a sufficient mari.
time nexus to justify admiraity jucisdie-
tion over airplane accidents is diseussed
Infra, at 271-272, 34 L Bd 2d 454. We do
nof decide that question in this case,

§rag

s
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“If, as it has been held, a tort
claim arising out of the crash of!

an airplane beyond the one marine ™ -
. league line is within the jurisdic- .

tion of admiralty; then a fortiori, .

a crash of an aireraft just short

of that line but still within the . '

navigable waters is within that .~

next of kin of the passengers
killéd should be Jeft to their usual
remedies, ordinarily in state
court, if the plane crashes qn--
Jand, but that they have access
.10 a federal court, and the distine-

tive substantive law of adiirally '
ajiplies, if the wrecked plane ends . - '

’

jurisdiction as well* 1Id, at7gb. . ' WD in the waters of Boston Har-

There have been a few subsequent
cases to like effect.™ - To the- eon-.-
trary, of course, is.the decision of..
the Court of Appeals for the Sixth
Circuit in the present cage,

These latter ‘cases graphically
demonstrate the problems involved
in applying a locality-alone test of
admiraity tort jurisdiction ‘to the
crashes of aireraft. - Afrplanes, ub--
Jike waterborne vessels, are not lim-.’
jted by physical houndaries and can
and do operate oyer hoth land and,
navigable bodies of water. As Pro- .

fessor Moore and ..
{409 g 2681 |
his cblleague’ Pro-

" fessor Pelaez have' stated, “In both'

death and injury'cases , . . it .
is evident that while distinctions

based on locality often are in fact .
quite relevant where water. vessels. *
are concerned, they entirely lose |

their significance where aireraft, .
which are not geographically re- .

strained, are concexrmed,” TA J.- -

Moore, Federal Practice, Admiralty

1.830[5], pp &7T12-3778 (24 ed -

1972). In flights withib the conti-
nental United States, which are prin- -

cipally over land, the fact that an .

aireraft happens to fafl in navigable .
waters, rather than on land, is
wholly fortuitous. The ALY Study,

in criticizing the Weinstein:decision,

observed:

“If a plane takes off from Bos-
ton’s Logan Airpoit bound for
Philadelphia, and crashes, on take-.
off, it makes little sense that the

16. Horsby + Fish Meal Co., 481 P
2d 865 (CAS5 1970); Harris v United
Air Lines, Inc., 276 F Supp 4381, 432 (SD
Ia 1967). Cf. Seoit v Bastern Afr Lines,
11):(:. )399 Fod 14, 21-22 (CA3 1968) (en

ne). }

" waters, the locality of the torf, of

i

"her.” ALI Stady, 8817 _
. [3] Moreover, not only is the lo-

.. cality. test in such cases wholly ad-

ventitious, but it is sometimes al-
most impossible to apply with any
‘degree of certainty, ‘Under the lo-' -
cality tést, the tort “occurs” wherd '
_the alleged negligence’ took efféct,
*-The Plymouth, supra; Sinith & Son, *
v Taylor, 276 US 179, 72 L Ed 520,
'48'S Ct 228 (1928) ; and in the case.:
of aircraft that locus is often most
diffieult to determine:. . ,

The case hefore us provides a good
' example of these difficulties. The -
petitioners contend that since their ~
airerdft crashed into the navigable -
waters of Lake Erie and was totally - -
destroyed when it sank in those
‘the plice where the allegéd = ' '

' {409 US 267 G L

e

LEEANTE MTA

" gerice’ took effect, was there. ‘The © '™

* fact that the major damage to thei' ! " 1’

dh gy e Pal, .
g Ikt

plane would not have occurred if it '
~had not landed in the lake fndicites; '~ ' = ¥ ¢

consummation’ of the wrong teok '” -
..place in navigable waters. The re- '
spondents, on the other hand, argne -

. that the alleged negligence took

effect when the. plane collided with .
the birds—over land. Relying on:
cagses such as Smith & Son v

. 17. _See also Coriment, Admiialty Jur-
isdiction: Alrplanes and Wrongful Death
in ‘Terxitorial Waters, 64 Col It Rev 1084,
_“1‘091—1092 (1964). : ) : :

\

T DO

they say, that'the substance dnd'~ ‘- %

A-0f



EXECUTIVE JET. AVIA

..., 408 US'249, 34 L Bq
Taylor, supra, where admiralty jul

risdiction was denied in the ease of
a longshoreman steuck by a ship’s
sling while. standing on a pier, and
Imocked info the water, the respond:,
ents contend that a tort .“occurs”
at the point of first impact, of the

alleged neg;igenqe.' _Here, ‘they sdy,"
the cause of action arose as soon as*
the plane struck the birdss from
then on, the plane was destined to-
fall, and whether it came down o
-land or water should not affect “the

locality of the act.” See Thomas v

Lane, 23 F Cas, at 960,

In the view we take of the ques-
tion before us, ‘we need not decide
Who has the ‘better of this dispute.
It is enough to note that either posi-"
tion gives rise to the problemy in-
herent in applying the strict locality
test of admiralty tort jurjsdietion in
aviation accident cases, ,.The peti-.
tioners’ argument, if accepted, would
make jurisdiction depend on where -
the plane ended up—a circumstance *
that could be wholly fortyitous and
completely unrelatad to_the fot it
self. The anomaly is well illustrated
by the hypdthetical case of two aii- )
craft colliding’ at 4 high altitude, ’

with one eraghing on land and the -
other in a xavigable river. If, 'on _
"not énd our inquiry, for ‘there re-

the other ' hand, ‘the respondents’
position wére adopted, jurisdietioir
would depend on whether the plane
happened to be flying over land or
water when the original impact of
the alleged negligence . occurred. ,
This eircumstance, too,, could be
totally fortyitous, If the plane in
the present case struck the birds
over Cleveland’s Lakefront Air

port,
{409 US 268]
admiralty jurisdiction would
not lie; but if the plane had just
crossed the shoreline when it struek
the birds, admiralty jurisdiction
would atfach, even if the plane were
then able to make it back to the air-
port and crashland there. These

ATION v CLEVELAND
24456, 083 Ct 483 e -

‘are hardly the-types of distinctions - -

,with which admiralty Iaw: was de‘ﬁ :

-signed to deal.

_ [6] All these and other difficulties

. that ean arise in attempting to apply'-

the locality test of ‘admiralty juris-

.diction to aeronautical torts ave, of

course, atfributable fo the' inherent
nature of aircraft. Unlike water-

. borne vessels, they are not re.:

.strained by one-dimensional geo-
graphic and ‘ physical ‘Boundaries:
‘For this elementary reason, we con-
clude that the mere fact that the
alleged wrong “occurs” .or “is lo~

cated” on or ‘over navigable waters ...

—whatever that means in-an avia.. - e
tion context-—is not of itself: suf-,
“ficient to turm 'an airplane negli-...
gence case into'a “maritime tort.” . .
It is far more consistent with the.. ...-
history and purpose of admiralty to .-. . .
require also that the wrang: bear a - ,
significant relationship:  to . tradi-_ N
. tional maritime activity, :We hold .~ .
'that unless such a rélationship ex:-. ...
from airplape.. -
dccidents are ‘mot cognizable in ads’ -

ists, claims arising

Iniralty in the absence of legislation
to the contrary. . .

This conclusion, however, does

‘mains the question of what con- ¢ .
stitutes, in the, context of aviation, . _

a significant relationship to tradi.

‘tional maritime activity. The pefi.. .

tioners argue that any aireraft fali- .-

ing into navigable waters has a

- suficient relationship to maritime

activity to satisfy the test.

e
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[5] We cannot accept that defini-
tion of traditional maritime activity.

It is true that in a literal semse- ¢ .

there may be some similarities be- |

tween the problems posgd foraplane . - .,

downed on water and those faced by .-

a sinking ship. But the differences ;. |
between the two modes of transpoxr- .

tation are far greater, in térms of
their basic qualities and traditions,

and consequently in terms of the .

conceptual expertise of - the law to.
be applied® The law of admiralty.

has evolved over, many centuries, .

designed and molded . to . bandle .

problems of vessels relegated to ply . ;
the waterways-of the woild, beyonu * -

whose .
[400 US 270

shores they cannot go. Tha't
law deals with navigational rules—
rules that govern the. manner and -

direction those vessels. may rightly. -
move upon the waters.” When a- -
colligion occurs or a ship founders.. -

at sea, the Jaw of admiralty looks:
to those rules to determine -fault, -
Hiability, and all-other questions-that

Congress and the "courts have
recognized that, becamse of

.ihese differences, adircraft are not . ..
time law.”* Although ... -

gubject to ,
dangers of wihd and wave faced
" by a plane that has ‘¢rashed on
" hgvigeble 'waters may be supér~
ficially similax thife emcoun-.
‘tered by a sinking sl:jg,l- ‘the plane’s’
* unexpected descént will almost in-
variably have been atiributable to

.-+ a canse unrelated to the sea—Y¥e it

. pilot errof, défective désigh or man-

may arise from such a catastrophe.. :.

Through long experience; the law of:

- the sea knows how to determine

whether 2 particular ship is sea-
worthy, and it knows the nature of

maintenance and cure, It is con~ -

cerned with maritime liens, the gen-
eral average, captures and prizes,
Timitation of Hability, cargo damage,

~ and daims for salvage.

{4-6] Rules 4nd concepts such as

", of legislation® It could be axgued, . .

these are wholly alien to air com- -

merce, whose valiicles operate in a

totally different lement, unhindered’ -

by geographical boundaries and ex-
empt from the savigatioral rules of -
the maritime voad. - The matters °
with which admiralty is basieally -
concerned have no conceivable bear-
ing on the operation of aireraft,
whether over land or water. In-
deed, in contexts other than tort,.

18. Moreover, if the mere happenstance
that an afreraft falls ints navigable
waters creates & maritime relationship be-
cause of the maritime dangers to 2 sink-
ing plane, then the maritime-relationship
test would be the same ag the petitioners’
view of the maritime locality test, with
the same inherent fortnity.

;9. See supra, at 261-262, 34. L Ed 2d
463.

(1]

ufacture of airframe or engine, exror -
of a traffic controller at an airport,

- or some other cange and the determi- .
_.nation of liability will thus-be based. ., -
on factual and conceptual inquiries .
unfamiliar to the law of admiralty..

It is clear, therefore, that neither
the fact that « plane goes down on -
, navigable waters nor the fact that-
.the megligence “occurs” while a -
- plane is fiying ©+ 7
(408 '0S 21
over such waters is
enough to create such a relationship
1o traditional maritiime ‘activity as
to justify the invocation of admir-
alty jurigdiction. K

[P

[21 We need not decide tdday‘ ,.' y
whether, an aviation-tort éan ever, . .. .

‘under any circimstances, bear a. . .
sufficient. relationship to traditional’ ., .
maritime -activity ‘to come within, .
admiralty jurisdiction in the ahsence

.
R Y

+ for instance, that if a plane flying ... - .

.from New York to London crashed. . - .-

2] 20. Of course, under the Death. on
the High Seas Act, a wxongful-death ac-_
'tion arising out of anairplane crash on” -
‘.the ‘igh seas beyond: 4 mavire league'
from -the shore of a Stdte may clearly be
.brought in a federal admiralty court. .

-

-t

3
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' NIRRTy u-t;n "’ £ et HESD sdss 7 ol '
EXECUEIVE. JET. AVIATIOl ¥ GLEVELAND .
409 US 249, 34 L Ed ,

.
I A e B

in the mid-Atlantis, thae Wotild b

admiralty jurisdiction ovel resulting .. v -

‘tort claims even absent s specific
statute.® An airerafbin: that sttua~

*

. 4,

tion might be thought to' bear 1 - "

significant relationship* ‘tor tradis .
tional maritime activity bécavige it i *
would be performing a function fra~ .

ditionally performed by watérborne
vessels.? Moreover,
f409 Us 2122.

,other factors *

might come into play in, the area'
of international aiy commerce— .
choice-of-forum problems, choice of. .
law problems,”® internationallaw .

nation conventions and tresties, and '
80 on.

[7] But none of these considera-
tions is of concern in the case before
us. The flight of the ‘petitioners’
land-based aireraft was to be from
Cleveland to Portland, Maine, and
thence to White Plains, New York—
a flight that would have been al-
most entirely over land. and within

HIx

problems, problems invélyip'g#mmﬁ% e

21. But see 74 J. Moore, Federal Prac.

tice,
1872)

dmiralty .830151, p 8772 (2d ed

“What possible rational hasis is there,

for instance, in holding that the personal -

2d 464, 93 S CL 498+,

representative of a passenger killed i the
crash of an airplane traveling frem

- Shammon, Ireland t0 Logan Field in Boston

has 2 canse of action within the admiralty
jurisdiction if the plane goes down three.
miles from shore; may have a cause of ac-
tion within the admiralty jurisdiction if
the plane goes down within an area cir-
cumscribed by the shore and the three-
mile Fimit; and will not have a cause of
action within the admiralty jurisdiction if
the plane managed to remain airhorne
until reaching the Massachusetts coast?
And this notwithstanding that in a1l in-
stances the plane may have developed
engine trouble or been the vietim of pilot
error at an identical stte far out over the
Atlantic.”

€ - continental - United  States.

., Atter it struck the flock of seagulls
_ayer- thé runway, the plane de-

scended. and settled in Lake Erie .

vithiin. . the terrjtorial  waters of .
.th,l‘l’.,. «We can find no significant

rela “gig;hip between such an event

* . befalling a land-based plarie flying

from one point in the continental
United States to another, and tra~

difional maritime. activity involving ..
navigation and commerce on’ navi-
- gable waters. ~. . NI

R N : t

L]

.
A

22. Apart from fransoceanii flights, the" ©
Government's brief'suggests that’ anothey" -7

example where admiralty furisdiction
might properly ba fnvoked in an airplane -

accident case on the ground that tha plape. :-.

was performing a .fupction traditionally.
performed by waterboxne vessels, is
shown in Hornsby v Fish Meal Ca, 431
F 2d 865 (CAS 1970), which .involved the
mid-air collision of two light aireraft used,
in spotting schaolsg of fish-and- the cragh
of those aireraft into the Guif of Mexjco:
w!;ithin one marine league of the Louisiana.-
shore, {

ed: :

“Were the maritime law not appiicable; it

is argued that the recovery would depend
upon a confusing -eonsideration of what
substantive law {0 ajpply; L'e., the law of'

the forum, the law of thi ' place where each .

decedent {ov injured .
ticket, the law of the
plane took' off, or, perhaps, the law of the
point of destination.” 74 J. Moore, Fed-
exal Practice, Admiralty A30[5], p 8714
(2d ed 1972). .

¥] turéhased. his

- -

4

. { . .
23. In such a situation, it has heen stat- .

ilace “wheve the

1

arasen o

‘-:ié/i

-
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In the situation before us, which s . .-water, and adapted fo the spec:ﬁc
only fortuitously and incidentally chgractermtfes of air dom&xéree DR

N connected to navigable waters and’ N R

P which bedis no relationship to tra- [ugpii(;znﬂ::e mzm;i az'tagflﬂ;gf LT

e ditional maritime activity, the Ohici™ -’-ﬂ‘% e of leg:lalatloﬁe‘ to the-eams: . - - F

!\ courts could plainly exercisia*juris—"r T ey "fﬂére is no federal admiralty. . : ’# ‘(t. '
. diction over the suit;* and could - mdicﬁﬁn over avigtion tyrtelaims, ...

plainly apply familiar comcepts’ of* - arising from flighis by land-based,. . -
Ohio tort law without amy effect "éircrafb between points mthm hhex o

on maritime endeavors. e édntinental United: States®; ., .. .- - .. -.
Jage feoe o H
[11} ¥ may be, as the petltioners 'ﬁlﬁ Judgment is aﬂil‘l'ﬂéﬂ - ’1 .‘.t‘
argue, that avnatlon -fort-, cases': et S e
by unifoi sub- .
ghould be governed by. uniform -~ eh Highie, <. New york e

stantive and procedural laws, and . wa o Miaﬁhi Flosida o oubt
that such actions should be heard . passigé over “the hi?ﬁ ;ea:“be;m!}'; oo

in the federal courts so as to avoid .~ marine league from the ‘shore of aily v ' i' ¢
divergent results and duplicitous fhtat% ;’ ﬂ';l‘o th'«;1e exi‘-{ex;i;‘ ‘E“‘”}f ':e;‘ms of 41 T w
. . 2 e a2 oan 1 eas! -] e T A RL
l;t’gatl?n m m‘u!ti-party cases. But applicable to such ﬂlgtl;ts,astha.: .Ae:,mzi " cr oy
or this Court to uphold federal . course, is “legislation tg the coutrqry." . o e s
admiralty jurisdiction S S
(408 US 274) : : s
in a few U, Coe e
wholly fortuitons aireraft cases Lt e s
would be a most quixotic way of e a e e
approaching that goal. If federal T .
uniformity is the desired goal with CE e
respect to claims arising from avia- B
tion accidents, Congress is free un- T T
der the Commerce Clause to enact N L i (

- Jegislation applicable to all such acci- ‘ '
dents, whether oceurring on land or

z

24, There Is no divexsity of citizenship .
between patitxonezs and the city afs/e s opnn e
Cleveland. T T SR
[8~10] 25, The United Sﬁates, b - PT R :
spondent Dicken’s employex, con be swed;” - R '
of course, only in federal distriet st R ' ) ,
under the Federal Tori Cldtmg Ack, 287 . - ° e I comer e
- USGC §§1846(b) snd 2674 128 USCS §§ < & - * - L Cel R
1846(b) and 2674). Such an actich pag- -~ = '7 ’ . \ S
been filed by the petitioners here,butdven e : oo T G e
in that suit the federal cotwt will apply ~+ - . A
the substantive tort law of Okio. Thus, ; e ' - o -
Ohio law will not be ousted in this case,
. and the pendency of the action under the ’ .
Tort Claims Act hes no relevanece in déter- - o
. - mining whether the instant case should i :
be heard in admiralty, with its fedéral eoow T el
substagtive law, ' o v T e
The possibility "that the’ pétﬂ:i{mers ’,. . o ' o c
would have to litigate' the’ same cluim i L ot o
two forwins is the same possibilily that .| e oo
would exist if their pldne had stipped om T L S
. the shore of the lake, mstegd of going into : : . Lol
- the water, and is the saie possiﬁ‘hty that *. . ., . B . P
"exists every time a plane goes down on L T YT, Yo
land, negligence of the federal air trafie L ( e
\ controller is alleged, and there is no diver- - ' - . g
: b sity of cifizenship. This problem cannot
. e be solved merely by upho]ding admiralty
.. Jurisdiction in cazes where the plane hap-
\k pens ta fall on navigable waters. .
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. FOREMOST ISURANGE COMPANY et al., Petitioness,

457 US 668, 73 L Ed 24 300,.102 § Ct 2654, reh den {US) MLEd2460,
‘ co S logsceaes T T O -

[No. 80-2134) - .
. Argiéd January 12, 1982. Decided June

Y

9w L L f

Yl OPINION OF THE COURT

" MSTURGEN]) e o
dJustice ' Marshall delivered the -
opinioxj:of:thé“’Qoprt‘l : SRy
Thé issue presented in- this 'cas‘e is -
whether the collision 6f two pleasure.

boats -on” ‘ navigable waters, falls .
within the admiralty juriSdiction...S‘qf .
: USC.. -
) USCS §1333), We granted

the federal courts. See 98
§ 1333, [ I
certiorari to. resolve the confusion, i L.
the lower courts respecting, the. m-
pact of Executive Jet Ayjatign, The. v,
City of Cleveland, 409 .US 249, 34 L

Ed 2d 454,93 § Ct 498 (1972, an.
traditional rules for détermining fod. -
eral admiralty jurisdiction. 454 US

813, 70 L. Ed 24 .81, 102 S. Ct. 88

- v - ..
PANSY F. RICHARDSON et al. .

“t

sk

. L ooa

Appeals, for the Fifth Circuit held
that an'accident between two vessels
in navigablé' waters bears a 'suffi. .-
cient relationship to traditional mar- .
itime "activity” to- fall within' federal .-
admiralty jurisdiction: We affirm.

. .t 1 '

'
Tay

' Tl g

Two pleastire' boats collided oit the”
Amite River in Louisiana, resulti g
in_the death ‘of, Clyde ‘Ridhufiar:
The wifé ‘and children of thié' dect:™
dent brought' this activn™ m"igpiam:
United States District, Court for the |
Middle Distiigt of Louisians;, alleg:
ing, inter'alia, that' petiticher Shir"
ley Eliser had, negligently opetated, -

(1981). The United States Court of . the boat, that ollided wih the vessel &

PY—

~

- A-00020
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FOREMOST INSURANCE CO. v RICHARDSON

O A

occupied’ by the decedent.! Respon-

dents also named petitioner
[457 US 670)

Fore-:-
" most Insurance Co., Eliser's insurer,
as a defendant. Jurisdiction was
claimed under 28 USC § 1833(1) [28
USCS § 1338(1)), which gives federal
district courts exclusive jurisdiction
over “[alny civil case of admiralty or
maritime jurisdiction.” Petitioners
moved to dismiss, arguing that the

complaint did not state a cause of - -

action within the admiralty or mari-
time jurisdiction of the District
Court. -

In ruling onpetitioners’ motion,
the District Court found the follow-
ing facts to be undisputed:?

1) One boat. wes used for plea-
sure boating, such as boat riding

and water skiing, and at.the time. .
of the accident the boat was actu-. ..

457 US 668,78 LjEd 24 300, 102 5 Ct 2654

‘commercial maritime activity’ of
any sort;

* (6} Neither of the two drivers of

the boat were being paid to oper-
«ate the boat nor was this activity
in any way a part of their regular
type of employment; o

_*(6) None of the passengers on

either boat were engaged
[457 US 671)

in any
kind of ‘traditiofial maritime activ-
ity either before or at the time of
the accident;

“(7) Neither of the boats involved
were under hire in any traditional
maritime form; :

- *(8) There is no evidence to indi-

. .cate that any ‘commercial activ-

ity’, even. in the broadest: admi-.
ralty sense, had ever been previ- .
ously engaged in by either of the
boats in question,. and in fact the

. two boats-would have to-be classi-.\ ..
fied a5 ‘purely pleasure craft’.not,:
in any way ‘involved -in ‘somn, -
merce’, and, A
“@9) Thete was o other ingtiu-f - o { -
" mentality involvéd in this adeiddnt:”."" ‘
that *had even & minor ‘relatibiid **:

ally pulling a skier on. a zjp sled;

“(9) The other boat was used ex-
. . clusively for, pleasure fishing and
was: described as a bass bpat; -

«(3f. Neither, host had ever hpen -

used in any ‘commercial miaritime

aictivi "’.ly'e')l"q,x;g. the aegident; " |

“4f’ At "the Gme ‘of, the ackident

neifher boat wes involved in any’

o

ship to' ‘admitalty’ 'or “comimeree’, ¥
i.e. a buay, baige, oil drillifig- Sgpat 1"
ratus, ete.” 470 F Bupp 699,006 i
(1979). R L R

s lh o e

r—— e
L The wife and ‘children of thé decedent
also named respondént diné Allen asia defen-
dant. They alleged that Allen was operating
the vessel at the time of the collision, and
that the decedent’s death was caused by ef-
* ther the negligence of Allen or that of peti-
tioner Bliser. Allen counterclaimed, alleging
that the decedent had been aperating the
boat, and that her injuries were caused by his
negligence. The factual dispute concerning
whether the decedent or Allen was operating

_ the boat is irrelevant fo the jurisdictional
issue. However, because of the divergent in-
terests and claims of respandent Allen and
the respondent family of the decedent below,
we refer only to the decedent’s family when

we usé the term. “respondents” throughout "1~
this opinion. ' T

9, The District Court assumed that the

_Amite River is navigable at the site of the
«collision, Although the issue s not free from

doubt, it appears from the opinion and the
disposition of the Court of Appeals that the
court found that the river is navigahle at this
gite although seldom, if ever, used for com-

ercial traffic. This opinfon i premised on
ot understanding that the river at this point
is navigable, see Brief for Petitioners 20, bul
we leave open the question whether petition-

-ers have preserved the -opportunity. to argue

this issue upon further development of facty
in the District Court.

303
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Y] :~-. ..: ) ) w" " . . ) "‘ .', ‘ ‘ 3 ]
After ‘reviewing détisionis of this " B | { K : T a0
Court and the Fifth Circuit, as wel] - - L L )
as relevant commentary, the Districi ™ _ Prior to our opinion in Executive C A
Court found that there must he some dJet, ‘there was little question that a.-
relationship with traditibnal mari. ' complaint such afsthe one !il;fl'l}:?. .
time activity for an injury sustained stated a cause of action within fed- ;. .. -
on navig?l‘)le,‘watgx to fall "Vyithin eral admiralty jurisdiction. Indeed, '
federal admiralty 'jurisdiction. The | the: ~Executwe Jg!;‘-Cqurt begins its .-
District Courti}'iheld that comx_’xgbciqlr‘.;: :r;:z}:innlg; q@s;:rvmfg f]h,:,-f" (;:xdeg- the
. .. maritime actjvity is necessary to sat - itio rule of admiralty juris-
isfy this ‘reliatig;s!gip, .a‘;;xd granted &ict,io'hi,l“[i}f the V(ronf accurred on
petitioners’ motion to ismiss, the  navigable waters, - the' action - is’
complaint for lick' of subject-maiter . within admiraity jurisdiction.” 409
jurisdiction because"the’ collision of TS, at 263, 34 L Ed 2d 454, 93 S Ct -~
these two pleasure boats did not. 493 (citing Thomas v Lane, 93 F Cag ™ ..
involve any commercial activity. ..~ 957, 960" (No. 13,902) (CC Me 1813)
' ' 4 - .+ (Stoxy, J.,, on Circuit). See also The =~
The Court of Appeals reversed’ g o b ' ot 20, 36, 18 L Ed *
641 F2d .314 (1981). The ngrﬁ ~°f=-.---125= (1868) .(“Every species of tort,
Appeals agreed that: Executive dJet,” hc‘)\'&ever‘occﬁfring, and whether on N
supra, and relevant Fifth Circuit de- ", 0 4" vessel or not, if. upon the-..
T e R e
occurrende of the tort on navigable adm%ralty cognizance”). Under 4 ik
o - rule,: an action arising out of a colli-.: -
waters—that additionally there : , : ‘ !
¢ b ignificant relationship 5197 between two - pleasure boats on
pyust e 2 significant  relationship navigable waters clearly falls within

between the wrong and traditional th - o e P
s suibe m 315,,, the admiralty jurisdiction of the dis-
maritime activity,” 641 F24, at 315"“"tri ct courts. When presented with:: |

It disagieed with ‘the District Court, ;. o e s T . LT
however, on the application of this, “tl]:._us, g:e"zsi 31,%““‘3“. tm't the . past, * - o
principle to the undisputed facts ‘of . this urt has‘found unqgmy
this case. Relying on the fact that 'EVeR ’to dxs(_n_lss -whe‘thez:: i.:he,.‘d“}istr}_c'té' A
the “Rules of thie Road” govern all | COUXt’s aduniralty Jorisdictior’ had" e
boats on navigable waters, and on "-been Propérly ' inyokied, ".‘W@%;a .
the uncertiinty that would accom- Suming the propristy of such: juris- et
pany a finding of nd admiralty juris- *~diction merely l?ecause”tl?e accident, »
diction in this case, the Court of' Pccurred on navigable waters. Levin: =
Appeals held. : e .8on v-Deupree, 345 US 648, 651, 97
' [457 US 6721 © L Ed 1319, 78'S-Ct (1953). See- also '
that “two boaté, re- Justl v Ohambers, 312 US 383, 85 1.
gardless of ‘their intended use, par- ' Ed 908, 61 S Ct 687 (1941) {injury to-
pose, size, and attivity, are engaged . 'guest, from carbion mongxide poison- .
in traditional maritime activity . ing in the cabin of a pldasure boat). -
when a collision between them oc- Cf Coryell-v Phipps, 317 US 406, 87
curs on navigable waters.” Id., at L Ed 368, 63 S Ct 291 (1943); In light . -
3167 of these decisions, we address here :

3. Judge Thornberry, concurring in part  though navigable, did not also function as an
and dissenting in part, argued that federal integral or major “artery of commerce.” 641
admiralty jurisdiction could not be sustained  F2d, at 817,
if the river al the site of the accident, al- .
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* the Court observed that the mechan-

FOREMOST INSURANCE CO. v RICHARDSON
. 457US 668,73 L Ed 24 300, 102.S Ct 2654

only the nartow" question whether tive Jet is carefully limited to the
Executive Jet disapproved these ear- particular facts of that case. How-
lier dedisions sub silentio. ever, the thprough discussion of the .
[457'US 618 . . thepretical and practical problems
In Execntive Jet, this-Court held : inherent in broadly applyiog the tra-
that a suit for propeity damage to a  ditional locality rufe, has prompted
jet aircraft that struck a fock of sea Several pourts and commentators fo,
gulls upon takeoff and sank if the t.constyue Execntive Jet as applying
navigable. waters of-Lake Erie did- .to determinations of federal admi-

not staté a-claim within the admi- ., Jur . ) ¢
ralty jurisr,lic:i;on of the district, of aviation forts. See, e. g, Kelly v

ralty jurisdiction oiitside the context '

courts. In reaching this conclusion, Sinith, 485 F2d 520 (CA5 1973); Ca- '

Jamari, The Wake of Executive Jet—

jcal application of the locality. rule A Major Wave or a' Minor Ripple, 4 "~

whether, there is admiralty jurisdic: that this is a fair construction. Al-

+%. . ., o . " wap
commentators, and that’ the. federal = the unique problems associatéd with
courts axt?d Congreas had Béefx com- extending admiralty jurisdiction to.
pelled to make' exceptiofis  {p ‘thig "aviation.forts, much of the Court’s,
appioach in the ‘interests 'of justice” ratidiiale in rejecting’'a strict locality | *
in order to ihtlude certain torts with’ vtulealso applies to, the' maritime

" as the sole test for .determining Mayitime Law 52 (1979). We beliéve ) -

 tion had, heen widely., criticized by,, though Executive Jet addressed only ™ -~ ~

¥
t

Y

no maritime locality. The Court de- - context. Indeed, ‘the Exeditive Jet'

termined that cldims aiising from’iCourt relied extensively on admi;

- girplane‘accidents: are cogrizable in- ~ralty and maritime decigiongs of this .
“admiralty ‘ only ‘when the" iwrong Court and on congressional action
“bents a significant relationship to-i-extending :

traditional . maritime activity. 409 : , Ay e '
US, at 268; 3¢ 'L Ed 2d 454, 93 S Ct : admiralty juriidiction to -

498, Given the -realities of rhodern- torts.with & significant relatiohhip ; ‘

day air travel, the Executive Jet 0 traditional maritime activity, but;™" -« -

Potat T
EAR

Court held that,. “iii the absence of With no maritime locality.!
legislation to.the. contraxy, there is * 1y 4y We yecognize, as did the ..,

no federal ‘ iralty jurisdiction Court of Appeals, that the Ex ecutive .+ '.

from flights By land-based aircraft. P °. WY
e el ave a significant connection with.
between points) within, the continen-. . 44ional maritime activity. is not, |

over a";”g“ém“ claims arising. ..o yennivement that the wrong .

tal United States.” Id., at 274, 3¢ L, i e e
Q dan * limited to the aviation confext. We

Ed 2d 454,938 Ct.498, ' +¢ algoagree that there is no require-
[1] The express holding of Execu- ! ment -that “the maritime activity be | .

4. In addition to-noting these examples L Ed 2d 484, 93 S CL 493 (disapproving. deci-.
where strict a,pplic,ation of the, locality rule  slons sustainipg admiralty jurisdiction over
would have deprived the courts of admiralty  claims by ewimmers injured by other swim- |
jurisdiction déspite & tlear connection té'thar- ' mers or suberged ébjects in shallow waters
itime activity, ihie Court nioted the difficulties - - near shore); id., at 266-257, 34 L Bd 2d 454,
of extending jurisdiction to torty with-a-mari- . 98 8.Ct 493 (approving decisions requiring
time locality, but absolutely ng connection tg'  some connection with traditional maritime
maritime activity. See 409 US, 'at 256-256, 84 “activity). :

¢
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an exclugively commercial one.” 64]

F2d, at 816 Because the “wrong"

here inyolves the negligent dpera:
tion of a veséel on navigable waters,

U.S. SUPREME COURT REPORTS.

Fom ,“.

73 L Ed 24

form rules of conduct. The failure to

recognize the breadth of this federal .
! interest ignores the potential effect "

of ndncommercial maritime activity” v

[

we believe that it has a sufficiént on maritime commerce. For exam- '

nexus fo traditional maritinié activ-’

ity to sustain admiralty jurisdiction’

in the District Céurt, ‘ '
We are not persuaded by petition

ers’ argiument that a substantial re-*

lationship' with conimgx;cial‘ ,mari
time activity is necessary: bgeause
commerci’al,slgipping is at the heart
of the traditional maritime "activity
sought. to be, protectéd by giving the
federal courts é,::clt,!siv'é\,’jin;is&i‘ci,:i,opr
over all admiralty’ suits, This argu:
ment is premiséd on the fqu}ty‘ a5
sumption that, absent this relation-
ship with commercial activity, the
need for .uniform rules to govern
conduct and liability disappeas, and
“federalism” concerns: dictate that
these torts be litigated in the: state:
courts. T P o

[4a] Although the priniary fogus of
admiralty Jurisdiction is up uestions

ple, if these two hoats, collided at the .
moith of the St. Lawrence Seaway, '

"there would be a substantia) effect
on maritime commerce, without re-
.gard to whether either boat was ac- .
- tively, or had ‘been Previously, en. . .
gaged in commaercial activity. Fur- e
thermore, admiralty Jaw has tradi-. '
. tionally been goncerned with the ‘
s conduct alleged to have caused this:
¢ collision by.. virtue . of itg “naviga:: .
vtional rules—rules that govern the ... . :
manner and:direction those vessels ... . .
may rightly“move-pon-the waters. . .
Executive'Jet, 409.1S, at 270, 34 Lo -

" Ed 2d 454, 98 S Ct 493, The poten-::* ' : ..
tial' disruptive iripact of a collision . v -
between boats on 'navigable waters,

‘when coupled’ with the ‘traditional: ! .0
navigation,’ compels ‘the éiriclusion < -
that this collision bétwesh two plea.”, e

. 'sure hoats on niavigable waters has 47 71

by

.. concern that admiralty law-holds for - ° M

ably the pintectio of marit me com-, Significant " Yélﬁi;i‘?ﬁ'ﬁﬁiﬁh wig {l?!al‘i}'" i

merce, petitioners take too narrow a
view of the federal interest sought fo

be proteoted. The federsl interest i

protecting’ inaritiitie' commerce can-

not be adequately served if admis:

ralty jurisdiction -
[457 US 675)

. . is restrictéd to
those individuals actually -engaged’
in commercial maritithe - activity.
This interest can be fully vindicated
only if all operators of vessels on
navigable waters are subjéct to upi—

time commiérce. '

T e

ot ° e

Yet, under the strict commercial

"rule proffered by,petitioner,,s,,the sta- | -
tus of the boats as “pleasure” boats, .

«'as opposed to . “commercial® boats, .

- would control the existence of admi-
‘ralty jurisdiction. Application of this
_'xule, however, leads to inconsistent

" findings or. denials, of admiralty ju- °
risdiction similar-to those found fa-

*tal fo the locality rule in Executive

'-;et. Under the commercial rule, for'

5. [4b] Not every accident in navigabls
waters that might "disrupt maritime com-
merce will support federal admiralty jurisdic-
tion. In Executive Jet, for example, we con-
cluded that the sinking of the plane in navi-
gable waters did not give rise to a claim in
admiralty even though an aircraft sinking in
the water could create a hazard for the navi.

306

- gation of commercial vessels ip the vicinity, .
However, when this kind of potential hazard
to maritime commerce arises out, of activity
that bears a substantial relationship to tradi.
tional maritime activity, as does the naviga.
tion of the hoats in this case, admiralty juris.
diction is appropriate.

A-00024



. «

o

RS

FOREMOST INSURANCE CO. v RICHARDSON

457 US 668, 73 L Ed 2 300, 102 S Ct 2654-
tuitous circumstantes term “vessel,” for the purpose of
- [457 US 676] ., determinipg the gcope of various

’ such a§
whether ‘the boat was, ot had ever’
been, rented, or whether it had ever
been used for commercial fishing,
control the existence of federal-court

used for' both business and pleasuré’
might be subject to radically differ--
ent rules ‘of liability dépending upon
whether his adtivity ‘at the time of d
collision is found by the ‘court ulti-
mately assuming jurisdiction over
the contioversy to-have been suffi-
ciently “commercial.” We decline to
inject the uncertainty inherent iir

, shipping and. maritime transprta-
tion laws, to include all types of
_waterborne vesséls, without. regard

to whether they engége in commer-

_artificial contrivance used, or capa-
"ble of being used, as a -means of
' transportation on water”). Second,

itrol the existence. o court, . cial activity. See, e. g, 1 USC 8311
jurisdiction. The: gwnér of a vessel'’ JSCS § 8] [* 'Véssel' includés every .
descyiption’ of watercraft of other:, -

the federal “Rules of the Road," de- "' . |

signed for preventing collisions on

navigable waters, see, e. g:h%% aset%t _
ordde Tt SO

"8415, 33 USC § 2001 et seg,
~ Bpp 1) [33 USCS '§ 2001

i

such line-drawing into - marititme.  apply to all vessels, without regard'to | °

transportation. - Moreover;

-smaoth flow- of miaritime ecommerce

is promoted ‘when all. yessel. eperas:

tors are subject to the same' duties.

and liabilities. Adopting *the «strict:
commercial rule would,frustrate the,
goal of promoting.the smoath flow.of
maritime. gommerce, . because . the,
duties and obligations :of., noncom-

" mercial pavigators traversing navir,

geble waters flowing through mdre
than one State would differ “depend;.

ing upon . their . precise -‘!csi%ation.'

within the térritorial jurisdiction of
one state or another.” 641

F2d, at
816, . ... . . .

Finally, éur-interprétation is con-'
sistent with' tongressional activity in
this area. First, Conigressdefines the

¥

o lerusgy T
DU

. caused by ships on naVigable Watérs,

Congress directed thét “{tlhe admi- -
s ralty and maritiing jurisdiotion of « ~ -

the United :States shall éxiend to
and include all cases of damage or
injury ... caused by a vessel on

nayigable’ water. . . .* Extension of - " 1 -
" Admiralty Jurisdiction ‘Acf'62 Stat - -

P, G

46 USC § 740 [46 USCS § 740)7

4

ralty jurisdiction to injufies or land.

the. their'comnercidl or noncommercial. '’

 natures Third, Wher it extended” * -

t'segl |

& -

e
b

[5] In light of the need-for: uniform: -

rules governing. navigation, the po-

miercé when two vessels collide on
- navigdble waters, and the uncer:

8. Petitioners argue that admiralty jurisdic-
tion in the federal courts is wnnecessary fo
ensure the uniform application of the Rules.of
the Road o boat navigation because state
courts ave bound by the construction! federal
courts give to statutes relating to navigationy.
Assuming that petitioners are gorrect, this
fact does not negate the importance that Con-
gress has attached to the federal interest in
having all véssels operating on navigable wa-

ters governed by uniform rules and -dbliga-.

* tions, whichis furthered-by consistent appli-

federal admiralty jutisdiction. .

R

o

Sloeryr 2 '

. catfion of federal maritime legiglation under;

*. 7. We referto this language only to'‘demon.’

strate ‘that Congress did not requive a com-
mercial-activity nexus when it extended admi-
ralty jurisdiétion, We express no opinion on

whether this Act could be canstrued to pro-

* vide an independsnt besis for jurfediction,

P

307

“tentidl impact on . maritime -com- .. ;
4 .

1
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tainty and confusion that would nec-
essarily accompany a jurisdictional
test tied to the commercial use of a

given boat, we hold that a complaint..

sels on navigable waters properly
states a claim within thé admiralty
Jurisdiction of the federal courts.
Therefore, the judgment of the Court

alleging a collision between two ves- of Appeals is affirmed.
SEPARATE OPINION,
Justice Powell, with whom The “compmercial maritime activity”;

Chief dJustice, Justice Rehnquist,
and Justice O’Connor join, dissent-
ing.

No trend of decisions by this Court
has been stronger-for two decades or
more—than that toward expanding
federal jurisdiction at the expense of
state interests and state-court juris-
diction. Of course, Congress also has
moved steadily and expansively to
exercise its Comimerce Clause and
preemptive power to displace state
and local authority. Often decisions
of this Court and congressipnal en-
actments bave been necessary in. the

national interesf. The effect, never- .

theless, L IR SO
wyysem ©

has béen the efosion’ of féd-
eralism—a basic principle of thé
Constitution and our federal Union.

Today's Court -decision, an exam-
ple of this trend, i fiof netésiay to
further any federa] interest, O its
ralty, rather than traditiohal State’
tort law, should apply to an accident
on the Amite River in Loujsiana
between two small boats: “One was
an eighteen foot pleasure boat pow-
ered by a 185 hp Johnson outhoard
motor that was being used for water
skiing purposes at the time of the
accident. The other was a sixteen
foot ‘bass boat’ powered by an out-
board motor that was used exclu-
sively for pleasure fishing.” 470 F
Supp 699, 700 (MD La 1979). ¥t also
is undisputed that both boats were
used “exclusively for pleasure”; that
neither had ever been used in any

0 its, ' courts ar
face, it is inexplicable. The issue,.is - csdses,
whether the ‘fedéral  law. of . admi-

" . State courts are -duty bou

that none-of the persons-ahoard the
hoats had ever been engaged in any
such activity; and that neither of the
boats .was .used for_ hire. Ibid. The
Court of Appeals conceded that “the
place where the accident occuired is
seldom, if ever, used for commercial
activity.” 641 F2d .314, 316 (CA5
1981).

In my view there
is no substantial federal interest
that justifies a rule extending admi-
ralty jurisdiction to-the edge of ab-
surdity. I dissent. .

o 11'@@&!‘388 has provided :'_ éome

rules governing water traffic, just as'

it, has dgne for some land traffic.
23 US

mph speed limit). Yet no.one sug, ... "

- S
needed, to prevent chags igug};‘wmp-, i

)

gests - that federal jurisdiction

bile-traffic, or.that oniy. ederal;

LW e

apply federal as well as Tocal “uni-
form rules of conduct.” See Testa v
Katt, 330 US 386, 91 L Ed 967, 67 S
Ct 810 (1947). The Court does not
suggest that state courts lack compe-
tency to apply federal as well as
state law to this type of water
traffic. And this Court stands ready,
if necessary, to review state deci.
sions to ensure that important, issues
of federal law are resolved correctly.

Federal courts should not displace
state responsibility and choke the
federal judicial docket on the basis

of federal concerns
[457 US 686)

that in truth are
only “imaginary.” In accord with the
teaching of Executive det, I would
not extend federal admiralty juris-
diction beyond its traditional roots
and reason for existence. 1 dissent
from the Court’s decision to sever a
historic doctrine from ijts historic
Justification.

e

§164 [23 USCS §154).155 .

e qualified to try. accident

nd to: -

+

i
1
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U.S. SUPREME COURT REPORTS M LEd2d L
| H97US 00 . Lisbility Act conforved jurfsdiction. |

Everett Sisson wes the owner' of Jn re, Complaint of Sisson, 867 F24 . -

the Ultorian,” a 56foof pleasure . 341 (1980) Wo granted. certiorari,” ..
yacht. On September 24, 1985, while 493 US, 1055, 107 LEd2d 947, 1108 ° .
the Ultorian was dacked at-a marina . 863 (1990), and now reverse. ©
forway  fve o 5 TTGEbS e 1) it recently, § 1398(1) juris- - -
th v&e“s Washer‘ﬂd;yer ik, ’[he ‘,«' diction dver tort acﬁoné wis deter- " -
" Tosion . mitied Jarizely by the application of
ﬁredestmrgﬁdtheMtomanandd:ﬁn‘ Siest, As this Cons statod " -
aged severalneighboring vessels and -} localjty . est, As this N
the marina: In the wakke of the fire;. the-tegt in %g;gg&% 3 Wall 20, °
respondents:filed claims against; Sis. . 96, 18 L. Ed 525 (1868} “Hyery ‘spe-
o for over $975,000 fordemages do: iiea of tort, however occirring, and -
ookt ed the ofher vessels; b8 1 lort, howeve vesgel or not, if '
Invokinig the- provision of the Lim: “upon the High 88as or navigable wa: "’
liability of an owner of a yessel for ., 0 Exectitive Jef Aviation, Inc, v’
any damagé done “without th priv- City of Cleveland, 409 US 219, 253. * -
ity ur knowledge of such, owner”. o, 264, 34 1, EQ 24 454, 99 §' Ct 495 3
the yrlue of the vessel apd 'iis' Skt (deeribitig the locality test), ” *
freight, 46 USC App §183(a) (1982 , Executive Jet marked this Courtls*
ed, Supp V) [46 UsCcs Apva§1q3(a)], first clear départur, O .
Sisson, filed:a petition for d larafory Y
and injunctive relief in Fedgral Dis- cpoay” o o
feict Gourt to Yanit his Habilify 0. gout< off, Jost,
$§00, the sglvage value of the Tlto- - into the nayigah
fian after. the. five: .,Sisspp~:ax:gugdg /Erie, Which lay just :
- that the federal court had.,mar!tiqu the ranway. The owner of the air “ @ﬁ
urisdi ) : aocy  oraft asued. the ity of Cleveland, the .
habihtg*ggﬁon pursudni: to' §1885(1), oumer of .the z;;gort, ‘gn%a?e?&erg] ar .
et Coutt dissigreedy di- ‘court, arguing, fho) §1333(1) -con- - ..
‘issing ﬂ':_eﬁﬁe_h;ion_ for lack of sub- ferred federal jurisdiction .aver . the ..

Plaint of SikGon, 663 FSupp 858 (ND'  withs the locality teat,” id., at 955, 84

. 1 1987), Sisson sought ;e@g‘%lgdfmﬁ., L Ed2d 454, 93 S ¥ 493, we refused
tion on the ground that the Linyited " §, enter into a.debate over whether
Liability Act independently * ¢t the tort occurred where fhe plane
ferred jurisdictioh ‘over the action. had craghed and been destroyed (the
The District Court denied Sisson’s ..navigable waters of Lake Hirie) or
motion, both on the merits and on  where it had struck the sea’

the basis of Sisson’s failure to raise (over land), id,, at 266-267, 34 L Ed
the argument, before the dismissal of 24 454, 93 S Ct 493, Rather, we held
the action, In re Complaint of Sis- that Jurisdiction was lacking becauge _
son, 668.F Supp 1196 (ND 1 1987). “the wrong [did not] bear a signifi-
The Court of Appeals for the Sev. cant relationship to traditional mari- -
enth Circuit affirmed, holding that : time activity.” Id,, at 268, 34 1. ®q
neither §1333(1) nor the Limited 2d 454, 98 St 493, :

axgues that the Admivalty Extension Act, 62 . dent; basis for jurisdiction, We decline to con-
* Stat 496 46 USC App § 740 (1982 ed, Supp V) sider that argument because it was not raised
(48 USCS Appx §740} provides o indepen-  below,
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" A-00028



699, 700°(

. SISSON y RUBY
© (1990) 497 US 958, 111 L Bd 24 292; 110 5C 2692

Although our holding i Executive duct. The failure to recognize the

| Jet was lindi by ite termhs fo casés  breadth of this fedéral’ interest

o : w2 ,_”mts. that (h:ﬂ'e’ " ’, ig-nom ﬂ‘l.e pqtegﬁ‘al'eﬁeeﬁ of non~
“thomugh diwu " ssion of the W‘ * vcomimercial mﬁﬁm acﬁvw on

cal and practial’ problems iohéent . maritini éomimerce. :1.The po-
in broadly ‘spfilying the" tiaditional * fential disruptives impact of a.colli- -

locality rule . . . prompled several  ston ‘etween ‘boats ox; navigable
courts snd ogfgmeptatqrswco true | waters; when coupledwith the tra-
Executive Jet s 4ppiying to detef ditional --concern: . that'-admivalty-
minations of féderal admiralty juris-" jaw holds;dor navigation, coﬁ;)‘ele

diction outside the cpﬁ{aexf.ofavm-“ 4 "the conclusion: that this .cellision . .

tion torts® Foremost Ins. Co. v Ridi=" " ‘between. Awo pleasure. boata on

fays v
ardson, 457 1S 668; 673,79 L Ed 2d. navigable waters has a significant .

300, 102 § Ct, 2654 (1983). In Fore-  ‘relationship with maritime com-
most, we. a) this broader in- ~ mercel. 1d., at 674-675, 73 L Ed 2d

terpretation of . Executive” Jet, 4&'1"‘,‘; 800,102 8.Ct. 2654 (footnote omit- . -

US,;%G?&'ISLEJ?‘@%QQ, Lozsct ted -, -
2654, Foremost invelved a, collision, -
on what we assumed to be navigable

Wafets id-:g_ dt 67“ B. 2, 73. L 2& P) T v dalrd
s, id.y at 670, 1. & 18 L %G 5 i navigable waters that might' dis-.
300, 102, 5 CF, 2654, between an, 18- 0 t% 5"y o o imerci will -

1y

LY

. oo PUPB - g.Ct. 2654 (éiting 'Execitive Jef);

&0, 00 492 mﬁ’f’km&@hﬁ;’ vee - that _whe) 4 “poténtial ‘hathid %o
e it ggagm‘?“ﬁty“ 6y -maritime Sorpifietcd drises ot of ag-

- E9%  tivity ‘fhit bears a-substantidl rela- -

son v Fo%o'st. Ins. Cb. 470 F Supp

 US, st 670671, 73 L E4 2 -360‘"192:;5 . tionship' to" traditional wnaritime ac- -

Ct 2664. —— , tivity, 84 does the ‘navigation “of -

' :=In é'fofithqté wﬂ:d above pas‘sag'e, L
we noted thdt “[nJot every acdident -

Ct, 266
foot. pleasure boat and a 16-foot réc- e lexce W Sup. -
B+

H

3

L

We began aur applicationof boatsin thiss case; admiralty jurisdigs. . «

e .:.3 f:’ - el TR - tion iﬁ’ap'ﬁrépﬁa J‘ 45'7 U&‘ at;‘-ev,s“:“i. 0
ExsoiitiveJot by tejecting “pelition . ' 757/ 5j 241900, 102 5 C6 2664,

ers’ signment that 4 substantial re:

ing of mgeitime jurisdicticin. 457 US,
at 674,78 L Ed 247300, 109°8 [C - ‘torw ‘m

f .
26564 (einiphasis ﬁdd,ed)-'mthou'gh we mten A ’ Buga fire b

Jaticndhip With cominérciab mark  'This case § eh it B
atiopsmp WL - case inyolves a fire that be: ..
time sctivity is necessary™ to a'find<*" ggy ona poneoin mercial vesge lata’
marinia Joeated on a pavigable wa". |

a‘fire’hasa

R

i ¢ P LT Y
tive lmgact” of -

recognized that profecting commier- gy nhmqgommm.#_sxtciqurea o

ralty jurisdiction, we slso notﬁd that: ‘make 'thé” m‘ﬁm; insgecessible ' to

that !‘"‘te, m- . ‘-s;;ch Ye‘ﬁel.st 4 % -ﬂd’é
“capnot, be adequately served ¢ * the wost signiicart Tacar fa
admiralty jurisdiction. is pestricted commereial vesstls. :

1 3 . . .'497 [
to thoge individuais aciually en- O o, v gSouy

gaged, in/ commercial, maritime 8¢ . port Fisheries, dnc. v Saskatchewan

tivity. This interest can be .fully £, Tns 161 8L
vindicated only if all operators of %%% .ﬁf,}.‘?;’; 1,61' ¥ Supp 8L, 83',
vessels on navigable waters are

subject fo uniform rules of con- ‘ (1c, 4] Respondenis’ only argu- .
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ment fo the contrary is that the ports with the way in whleh we:
potential effect on maritime com- chatacterized the potential disrup- . -

merce in this case was minimal be- " tjon of

the' types of' incidents - in-

cause no commiercial vessels. hap' volved in Executive Jet and Fore. .
pened to be docked 3t the suaritia ‘most. This first aspect of the jurisdie. -
when the fire ocertred. This argu: tional test vas satitfied in Executive -
ment misundersiands the nature of Jet because “an aircraft sinking in . -
our inguiry. We determine, the po-.:the water could create a hazard for -
tential fmpact of .a given type of, the favigation of commerdia) vessels

incident by examining. its genera] in ‘the vicinity

ity.” Foremost, 457 US,. -

character. The Jurisdictional inquiry aésﬁzE, I?il?’ ‘7_3 L Ed 2d 300, 102 S Ct»

does not turn on the actual. effects. 2

I Foremost the - - =

on maritime commerce of the fire on .Court -nofed “ftThe potentiallly] dis- )

Sisson’s vessel; nor does it turn on ruptive

the particular facts of the incident boats on navigable waters.” &, at

in this case, such as the source of 675, 73
the fire or the spécific locatjon of the . Indeed,

inipact of a collision between ' - 8
L Ed 2d 300, 102 S Ci 2654, 1. ' -
we supported our finding’of *'- o

yacht af, the marina, that may have potential disruption there with a de-
rendered the fire on the Ultorian; "scription_of the likely effects of a
more or less likely to disrupt com- collision at the mouth of the St~ -

mercial aclivity. Rather, a court, Lawren
must assess the general features of heavily

cé Sedway, ibid, an area
traveled by commercial ves-

the type of incident -involved to de- sels, even though the place, where
termine whether such an incident is, the collision . agtually had occurred ,
likely todistuipt commereial activity: . apparently .was “seldom, if .ever, ..

Here, the general fedtures--a fire on "used for commercial traffic,” ids, at - .. )

a vessel docked at 4 myiria on riavi- * 670; n 2, 73 L Ed 24'300, 102 8.Ct .

ty

gable waters—plainly satisfy the re- 2654, Our cases

quirement of potential distuption 't .

[1d, 5a] Qur approach' here co.m- ' mql.ury

chew the fact-specific jurisdictional - -

t

" [487 VS 364)

4

boged o s by Yeapondonts*

&tSb]'JmﬁwSmﬁ; irgues that, :we‘aiw!ﬂd 1 th; purposes
abandon the b i

. that m,bmli-i; the exercise of h .

I

t that the incident jurisdiction, it has go e tog f Forem S
ol n ‘W:-:[H_ Koremosgt, |

bave the. potentinl for disrapting: paritime

commerce: He argues that, ‘as g.pmcﬁegl‘;.,méundexlying'

Ahat the pur- P

the existensi of foderal mari. .

matter, every fort occurring on 8, vessel in -time jurisdiion 14 'the federal infgredt 1h the

3

navigable waters” ghoild give rise to mart-.. ;protection’ of maritime commerce, and that a
Jurisdiction, post, at 379, 111 L £d 24, af ,gsgxi;‘usl‘.implié’kﬁe that intérest {o give rise |
aluc & ) + ’ -

time
806 (emphasis added), no matter how divorcedl

on, Compare Foremoaet, oy

the incident from the_.ﬁuzposa st give rive  US, 5t 674-675, 73 1. Ed 24 300, 0280254, '
02

fa such jurisdiction,’

tha
, Healia Is'correct  with id, at 679-680, 73 L 1 2 ,102§Gt
that his dppriach would be simplér to apply ,m&wgn. J.,; dis oo @
than the one embraced by ?kequﬁve det and ’débate in .Foremost was whether. th,

Fotemostnndﬂmtg'a!lthmgn al, ¢ wan ¥ing too far fro t puarposs by -
e e s oy o s P
erred, Such-a p ice, in fact, informs our a potentislly, digruptive i ’ : .
refusal to domsider the particulars of the fire mmmemmkaﬁseﬁpmmm:i:ity‘?g?f::

on the Ultorian in determining whether mari.
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SISSON v RUBY
(1990) 497 US 358, 111 L. Bd-2d 202, 1108 C+ 2893

[te, 61 We now turn to thé second
helf of the Foremost test, under
which the party seeking to invoke

maritime jurisdiction. must show a

gubstantial relationship between the
activity giving rise to the incident
and traditional maritime activity. As
a first step, we must define the rele-

vant activity in this case. Our cases
made clear that the relevant

have
“aetivity” is defined not by the par-
ticular circumstances “of . the inci-
dent, but by the general “conduct
from which the incident -arose. In

Executive Jet, for example, the rele-, ‘:eessgl at a marina on navigable wa-~’
. ters) '

" [1f, 7a, 8d] Our final inquiry, then,

vant activity was rio} a plane sink-
ing in Lake Erie, but air travel gen-
erally- '409 US,,.at 2'69'27 0, 34 L Ed
. 2d 464, 93
most, supra, ) :
300, 102 S Ct 2664 (relpvant actiyity
“is navigation of vessels generally).

‘This ,
o7 US 365)

S Gt 493. See also Fore-
at 675677, 13 L Ed 24~

focus on the general character
of the activity. is, indeed, suggested
by, the nature of the jurisdictional
Inquiry. Were

cns more particularly on the causes
of the haim, they would have to

decide to some extent the merits of
‘the causstion issue’ to answer the-

“Jegally and andlytically aufecedent

jurisdictional quebtion. Thus, in this

“case, wé nedd not ascertain the pre-

‘ise cause 'of -the fire to determine

*what “ackivity” Sisson was engaged:

in;' rather, the'relevant activity was,.
thé storage and maintenance of a ..

is 'whether storag and mainte-
nanice of a boat at a marind on

“Kavigablé waters has a substantial = -
relationshiip to a “traditional mari- . -

timge activity” within the mesdning of

Exécutive Jet and Foremost: Re-

9. Tn this' case, all of the instrumentslities

involved i3 the jicident weré engaged in' € -
gimilay agtivity. The' Ultoritn and the other,’
craft demaged by the fire were docked at a

of injury; and traditionsl ooneapts of the role

of -admicalty daw.” Kelly-v.Smith; 485 F2d. . .

520, 25 (1973). In other Circuita, this test hag

s continued to duminate. the landscape.even in

courts reqitired fo fo-

maring, aid the marina itself provided dock- - "the wake of Foremost, 52, e. g, Drake v [P

ing and mlawd servim_ ll‘ha“ : “"fw e Y . o, : ot At
Yive det and Foremogt, slso feveal that all the fcmh’mmﬁslfdw"’“‘%%@ Fsﬁiﬁﬁ':&, s
ey '

relevant éiitities were' engugiéd in a common
v Fah) 9!.,"..
24 464,945, ,i}a (quzf?eenﬁueé invalved in’

1471 (CA9 1987); Lewis Clinfters, Inc. v Hucs.in
ki Yacht Corp, 871 F2d 1046, 1051 (CA11
;‘Seﬂ;;; Tﬁ:enh:lrm“ﬁmut ai:&;onl;s to follow. '
the incident were engaged in nonmaritime ' s well, although how closely is unclear. . .
ecivity §f fabllitsting it teavel; Poresist  Compare Oman v JohnsdMpuville Corpe, 7641 17 .
N Co. v Rictniibots, 457 US 608, 7AL B 2 - F2& 224, 230, and o 3 (CA4.1905) fen bamo) =", o
300, 102'S Ct 654"(1962) (eltit] , * fetating that “a thoroiigh axslyes of the.; .
engeged in liaVigation). Différe may riexus requirément shovld include & consider-: < . .
he raised by a’cade in 'which ‘tne of ‘the + “ation of 'af Jeast fthe Kelly factors]" ;@Pﬁ&" .
inatguﬁﬂemiyiﬁmﬂ flie isbé:é;gegl_ ina “ot',;kgiﬁ:": aﬁgnmé‘fth‘jﬂﬁbla v Bradshbw, 795°F2d; - -
maritime hetivity, but the Gther is not, 9, 4 '1986) Ginplici igting Belly: + -
regolution ‘of such, isSues aweits‘_a';m that Salitara 88 exclﬁa’ivq)).‘ wwﬁ;ﬂ;ﬂf the: -
squarely raised theip. ' ' o Jii ﬂ:&mﬁ Cir&ﬁtmx“gommg alsa:
4. [7h] Tié Circuits have intecpreted thig neloar. Compare Mollett y Perod Huilliog . .
e ¥ abiodictional nqiiry varlously, C0-€25 F2d 1419, 1436 (GAD 1067) Qollett 1)
Abar Executite Jet, but beford Foremost, the - @pplying, inaddition to the Kelly factors; ) - -
Fifth Cirouit adopted a folir-factor” tést for!¢: the impact of the event on maritime shipping: -
deciding whether s dotivity iy Wubstantislly " and commerce (2) thé desirabilily of a wuni.. .
related to tréditibnal Waitiiié activity” The < form national rule to-apply to such mitbers:
factors axé “the functions and ‘folea”of the' ond (3) the need for" admiralty, ‘eipertise’ in -
fhitrimen.  the trial shdl détision of the case”), with

ong
parties; the types of vehicles'and
Mollets v Perivod Drilling Co. 872'F2d 1221,
' 301
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A

i spondents : :
[497 US 366} ; id,, at 675, 78 L. Ed 2d 300, 102 S Ct-

would have us hold that,* 2654, The need for uniform rules of .-
at least in the context of noncom- maritime conduct and Liability is not - ¢ ...,

mercial activity, only navigation can  Jimited to navigation, but extends at
be characterized as substantially re- leagi 10 any other activities tradi-

US. SUPREME COURT REPORTS MILEd2d,,

" subject to uniform rules of conduct,”” -

lated to traditional maritime activ: tionally undertaken by vessels, com- 3

ity. We decline {0 do so. In Fore- mercial or noncoramercial.
most, we identified qayigqti:n as %n .
m;:: ”?mﬁan a:imtasis sl:,%s:;: maintenance of a vessel at a marina

tially related to traditional maritime 0% navigable waters is substantially.
aeﬁl%ﬁy. See 457 US, at 675,n 5, 73 related fo “traditional martime ag-

L Ed 2d 300, 102'S Ct 2654, Indeed, Vity” given the broad: perspective, -:.".

l1g, si»] Clearly, the st‘ox'age and o

demanded by the second, aspect of .

had we intended bo suggest - - the test. Docking a vessel at a ma- .
that nay- ' Tina on a navigable 'waterway is a, ,

{497 US 367]

igation is the ohily activity that is *oPmmOn, if nof indispensable, mars
sufficient to co

could have stated the jurisdiotional - S¢ls are stored for-an extended pe-
test much more clearly ahd economi- - 1iod, docked to obtain fuel or -sup-

cally by stating that maritime jiris. ' Plies, and moved into and out of

- is limited ‘to"torts - Navigation. Indeed, most maritime’ |
diction over tforts is limited 'to' torts » and end with the
raft at. a maring. We .

in which the vessels are in “navigq"-:‘:';. Xooh:; of th; c

tion.” Moreover, a narrow focus on’

g i . 3¢ therefore. conch ,
navigation would hot serve the fed . gation, storing and ARt ing o

Pl £

eral policies thﬂt underlie our Juris- . vessel at a mad ina ‘on a 'nti "E i} l‘é‘ !

dictional test. The fundamental in " arSeiia o

PPy TR Creva ol .+ Waterway is substantially related to
terestgmngrmefnménﬁmejuns-,,, o by i e e e
diction is “the protection’ of mari. ‘raditionel meritime activity.

Hime commerce,” id,, it 674, 79 L B4 " [tn, o] For the ~f§?%>ming xeasons; . ‘.
said that that interesi cannot be has jurisdiction over Sisson’s lmita- -
fully vindicated unléss “all opérators ' tion cldim pursuant to .§1333(1).: -

2d 300, 102 § Ct 2654, and we have 'we conclude that trict-Court

of vessels oni ‘Havigable waters are Neither the District Court nor the

.

1224-1226 (CAS 1989) QMollett IT) (applying  “an'indefensibly narrow reading of Foremost  : . .
the Xelly factors without explicit mention of Iniiwvance,” In re Young, 872 F2d 176, 178 -

the extra factors identified:in Mollett 3j, 179, n 4 (1989), hut hos not set forth in
Otherﬁmitsbn\readopteddiﬁ'emntap- eow_::eﬁ_aﬁermathemtitwauldapply,cr.

prosches. The Seventh Cireult in thiy oy Petersen v Chesapeake & Ohio R. Co. 181 F2d

held ﬂ’;“f an activity ﬁ‘;""?t cither be oomm m 7%2%&1«1 various amici suggest that
m’ vo!ivaﬁ navigatibn ikt m,. :‘me ;ﬁa‘: we resolve this dispute by adopting une of the
Complain 1 1ORGY - Cimuiis'tem(nrmmeotherwstenﬁmly).

mpiaint of Sisson, 867 F24 34 !346(1989). Webelievet!mt,atleastinmminwhicha!l
The Second Circuit directly applies our lam- . oo relevant entities are engpged i similar
gusge requiring a gubstantial relationship to types of activity (of, 3, ‘supra), the formula
traditional marifime activity ?&9“* SPPlY-  initially suggestsd by Exgoutiee Jet and mare

o - F ) ] -

v United States, 531 F2d 144, 11471148 g the fodeny courts, We therefore decline th
(1976). Finally, the Sixth Cirouit has eriticized  invitation to use this enge to refine furthe:
the Seventh Circuit's analysis in this case 83 the test we have developed.
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n?g jurisdiction, we’® time activity, At such a marina, ves- .-

ude that, just as navi-
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SISSON v RUBY
. (1690) 497 US 368, 111 1, Ed 24 202, 110 S Ct 2692
Court of Appeals have addressed the. . is remanded for further proceedmgs
mexits of Sisson's claim, and we consistent with this opinion.

therefore intimate mo view on- that

matter. The judgment..of the Court So ordered.

oprpealsxsreveraed, avd the case -

SEPARATE OPINION ~

[497 US 368}
Justice Scalia, with' whom. Justice.
White joins, concumng m the Judg
ment.

Iagreethatthel‘)xstmtcourthas
jurisdiction over this case under 28

USC § 1833(1).[28 USES§1333(1)},. .

but I do not agreé with the test the

Court applins'to conclude that this is -

go. Prior to Foremost Ins. Co. v Rich- -
ardson, 467 US 668, 73 L kd 2d 300,
102 8 Ct 26564 (1982). our clear case
law extended admiralty junsdictionf

. uocurring on a vessel conductmg

normal maritime activities in navi- < -

gable waters—that is, as a practical
matter, every tort occurring on a
vessel in navigable wateri—falls
within the admiralty jurisdiction of
the federal courts. Foremost is very”
clear that the Executive Jet requive-:

.ment that the wrong bear a' “signifi-
.cant relationship to traditional mavis '

time activity” applies across the

. board. Bat it is pot conclusive as te.

to all torts involvirig vessels on navi- -

gable waters: Foremdst recited ag
applicable to such torts the fest of

- “significant relationship ‘to ‘tradi--
. tional maritime actwity,” which had
. been devised 10 yeats éarlier fof.

Yorts not involyi vessals ged Exec-
utive Jet Aviation,- Ing, v City of
Cleveland, 409 US 249, 268, 34 L Ed

‘94 454, 93 5 Ct 493 (1972). In ‘my

view that test does not.add any new
substantive requirement for vessel-

related torts, but merely explaims-..

wIw all vesseli¢lated torts (which
ipso facto have such a “significant
relationship™)," but only some mon-

vessel-related torts, come within - sisties,

§ 1333(1). The Court’s description of
how, one goes aboutl determining
whether a' vessel-related tort meeis..
the “significant relatxonshlp test
threatens to'sow confusion in what
had been, excépt at the margins, a
settled area of the law.

The sensible, rule to be drawn
from our cases; mcludmg Executive
Jet and Foremost, is’ that a tort

' maritime activi

what is, required to establish guch a

.»velationship in the  case pf torts -

ahoard: vessels, The “wrong™ in Foré-
most, not only .occurred on a vessel
while it was en in traditional ~
(nawggtmg). but, ..
also consisted precxsely of conductr

* ing that .activity in a tortioug fash-

jon—and. the discussion emphasized
. the latter reafity.
 the case did not éstablish

But t}xe holding of .
(and eouli!,
not sines the faets did not present’.”

% uestion) that the former alogse
Woul

vessel it traditionally hed suffl

.and " Foremost gave no
ﬂmt it was revolutmhmng :ﬁ;raitx

Junsdmtion It is noteworthy, move-
over, that a later case, Offshore Lo-
Inc. v Tallentive, 477 US 207, .

- 91 L Ed-2d 174, 106 S.Ct 2485 (1986),- -

descnbed the Executive Jet “rela-’

. tionship” requirement not with ref- -

erence 130 the cayse of the fnjury, but *
with referencé to the activity that

~wasbemgengagedmwhenthe in-

jury occurred: “[Aldmiralty jurisdic-
tion is appropristely invoked here
under traditional principles becduse *
the “accident occurred on the lugll

otsuﬂicalntheqaqeqfq iy
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wirl : (1990) 497 US 358, 111 L Ed 2d 292, 110 S Ct 2892
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seas and in furtherance of an activ-
ity [transporting workers to a drill-
ing platform at sea] bearing a signifi-
cant relationship to_a traditional
maritime’ activity.” 477 US, at 218-
219, 91 L Ed 2d 174, 106 S Ct'2485. 1

would .
" [497 US.3M4)
. hold that a wrong which oc-
curs (1) in navigable waters, (2) on a
vessel, and (3) while that vessel is
engaged in a tiraditional maritime
activity, bears a significant relation-
ship to a traditional maritime activ-
dty. A vessel engages in traditional
maritime activity for these purposes
.when it navigates, as in Foremiost,
-when it lies in dock, as in.the pres-
- ent case, and when it does anything
elsé (e. g, dropping anchor) that
vessels xiormally do in navigable wa-
ters. It would be more straightfor-
ward to jettison the “traditional
maritime activity” analysis entirely,
and to return (for vessels) to the

simple locality test—which in that .

context, as we observed in Executive
Jet, “worked ' quite satisfactorily,”

409 US, at; 254, 34 1, Ed 2d 454, 93 S
Ct 493. But that would eliminate '

what Foremost evidently sought to
achieve—the, elegance of a general
test applicable to all torts. That test
will produce sensible results if inter-
preted in the manner I have sug-
gested. ‘

For these reasons, I concur in the
Jjudgraent.
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NOTES

AdemsionsimilnrtoSissonisJemrneB Grubartfnc V. GreatLakesDredge &DockCo,
51308, 115 Sup. Ct. 1043 (1995) A vessel WOrkmg upﬂinginthe Chncago River could
clnim admn'alty junsdichon for hnntutlon of liability purposes in an instance in which a ‘
i]ingwenttln'oughthetop of a turmel. Theresultwasthnﬂoodingofﬂle Chicago tunnels
bynver water. 'I‘his decision adopts a two-prdng test situs and a connechon with mnntlme

activity. . | . :

Small pleasure cmﬁ have not: been unlversally extended adm:ralty Jurisdiction. HPO
Hou.seboat Vacations, Iic. v. Hermmdez, 103 £.3d 914 (9th ‘Cir. 1996) concemed deaths

' aboardahouseboatmoomdonahkeinAnzom No admxraltyjuﬂsdmﬁonsmcethemthad ’

o nopotanualto dinuptmanﬁmecommerce InMcDonoughv Nolley, '7&9F Supp M(SD

Wash. 1990), dparﬂy as an application of pohoy. a moored pleasme craft thai ‘burned was
not within the mnbxtofadmiralty jimsdaotxonbeoause, “thetaditional Taw orfadnnralywas
not devaloped thh small-eraft pleasm'e vessels in"mind.® Similerly, in Kunvether v.
' Outboard Marie Corp., TISF. Supp! 1304 (ED. Pa. 1949) apmm'i{abnﬁyaoﬁonm

} resultedﬂ'omanindiwdualbemgstruckandhlleddunngmorkelmgbyatwenty—twofoot o
' motorboat admiralty Junsdzction was denied because the plea(hng faiIecf to allege

nmgatlonal error. Alsom YamahaMator Coip V. C’alhom, 516U S. 199 116 S ‘Ct. 619,
133L.Ed. 2d §78 (1996), the court noted admitalty jurisdiction, but held that stato law
conn'olledmadaathaohon ansingfrom aJet sln accxdentwiﬂnnstatetemtoﬁalwam
" Pricev. Price 929 F2d 131 (4th Cir. 1991} the comt sustains adnﬂraltyjtmsdlctlon for
 a reereational bozmng anident oti a man-made reservoir. InRe Amtrak “Sunset Limited,”"
12] F3d 1421 (11t Cir 1997), cert denied 522U.8. 1110 118 S Ct. 1041 140 L. Bd 2d
106 (1998) mvolved 2 passengar  train’s fall from a trestle into a bayou in Alabama. Prior
to ﬂxecasualty,the&estlehadbeen struckbyavessel 'I’he couxtacceptedthemeasmeof
damages satfoﬁh’by Alabama, buttum.ed to the general mantlme law forﬁretheoﬂes of
Hability. The court stated that the body of water was not used for cmnmemial purposes, but
it could be in the future. Contra, see Guillory v. Outboard Motor Corp., 956 F.2d 114 (5th
Cir, 1992), Forthermore, in Sinclair v. Soniform, Inc., 935 F.2d 599 (3d Cir. 1991), the court

00000:016623.1:080408 ’ . ‘ cert
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upheld admiralty jurisdiction for a scuba diver. Ji accord, Neely v. Club Med Managemeni
Services, Inc., 63 F.3d 166, 178-80 (3d Cir. 1995). The requirement of an accident on

, nawgable water js followed by the Fifth Circuit asa Trequisite to admnralty Junsdzctxon You

o focus upon whete the alleged wrong took effect rather than the locus of the tortions conduct.

_ Egrov V. Terr’iberry, Carroll 183 F 3d 453 (5" Cir. 1999) In Bzmge Corp. v. Freeport

“ar

Marine Repair, Inc., 240 F.3d 919 (1 1‘*l Cir. 2001) the court used an , analysis based upon

) ' admualty jul‘lsdlctlon in determmmg that a partxaLv ggmpleted thL was 4 “vesse1” and

‘therefore responsxble for damage to a wharﬁng faclhty that was the conseguence of an
allision.

Cases based on contracts have often more easﬂybeen granted admiralty Junsdlcuon Norfok

- . Southern Ry. Co. V. Kirby 543 US. 14 (2004) held that an intermodal bill of lading Where
' .'the casualty ocourred ﬁom atrmnderaﬂmentwas manhme InFolksamencav Clean Water

of New York Inc, 413 F 3d 307 (2’“’ Cir 2004) the court analyzed a mlxed insurance policy

. m hght of Kzrby to detennme whether the ;poh,cy was sufﬁcxenﬂymantune in nature and held

: that it was, Interpool Ltd v. Char nghMarme Pcmama, 890F 2d 1453 (9th Cir. 1989), the

........

' __ .court stated that a contamer lease quahﬁes as a mantlme contgact ajp.d onee,yon have a

mantune contract federal Iaw govems See a]so Morewztz v. West of England Skizmwners
Mutual Proz‘ectzan &IndemmtyAss n, 896 F. 2d 495 (1 lth Cir. 1990) - court ﬁnds admiralty
Junsdwtxon on. an msurance comract penammg to manhme nsks, and Cooper v. Loper, 923

' "F 2d 1045 (3d Cir. 1991) - court fmds Junsdmtxon for breach of a stevedonng contract;

, N admiralty Junsdlctton Sea ere Bahamas, Lz‘d . Europa Cruzses C’orp . 188 F.3d 1317
1o 1999).

_‘ Commerczal Umon Insurance Co v. Sea Harvest Seafbad Co - 251 F. 3d 1294 (10ﬂl Cir.
- 2001) ~ court sustams jurlsdwtwn for msurance clann for cargp that moved by sea but was

damagcd ashore followmg inland u-ansportauon pursuant toa through bill of lading. Cf.
JAR, Inc V. M/V LADY L UCILLE 963 F. 2d 96 (Sth Cir. 1992) -~ admiralty does not have
Junsdwnon in cases mvolving the nghts ofparties under a contract to sell or to lease a vessel;
Herman Famzly Revooable Trust v. Teddy Bear 254 F. 3d 802 804 (9‘h Cir. 2001) Also,
maritifne rules pertaamng to appeals pertaln to those cases commg w1thm the court’s

1
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roiviF, Supp 374GDSC 1993) T A R LR I RN O

* Hartford Fire Insurance Co, v. Orient Overseas.Container Lines (UK), Ltd., 230F.3d 549,
554-56 (2d Cir: 2000) focuses npon the presence of admiralty jurisdiction.in theinstance of

v . a%mixed-contract,” & contractual agreement covering bothi sea and land transpoirtation. Ifthe

*. tion-admiralty performance is “incidenfal,” the coutt can treat the matter as.one involving

«¢1 iciniralty jurisdictions if ofherw:se, thie plamnﬂ\‘ must rely‘upon dnother basis in order to .

'mvokeacnonbYafederal‘céﬂrt St M g et Tt

L . PR e : vop s
H “ Lot ot . PEAL

“The prevailing view is that-accidents that oceuron.the wharf ‘withb‘ut"the ‘intervention of a

.+ - sivessel are not withinadmiralty jarisdiction. “Florio-v: Olson, 129 F.3d 678 (1st €ir. 1997);

s Gaspar‘d vi dmiérada Hes's C‘orp., 13 F.3d 165 (Sth Cir: 1994); and Higgms v Leland 839

e
Sl et ‘. . te s
"y RS I} . L

An artificially-created lake exclusively \‘;vithin the tetritory of one state cannot form the basis-
“of navigable watets for maritime jurisdiétion: Reeves Mobile Predgivig. & Plimping Co., 26.

" F,3&1247-(3d Cir. 1994). LeBlancv.Cleveland, 198 F.3d 353: (2d it 1999) concerns a

claim for personal injuries resnlting from a collision between a kayak and- 4 tecreational
motorboat in an area of the Hudson River above a dam, with numerous jmpassable rapids
vand falls: The court rejécted a test relying upon.ihe histericakuse:of the river,-and instead

T fotised oﬂ-th‘ewntemp’ifw‘ary‘-?impto‘t;'ed’fstatesa'fl‘heréwaé*ﬁon:ianitime jutisdiction since the

% location of-the collision was ncapible of suppottifig comifiéreial activities. Note also

Weaveéi v. Hollyweod Casinot-'Aurora, Inc,, 255°F.3d 379 (7* Cir. 2001) and Cascianti v.
»" ¢ Prueit, 109 F:-Supp:. 894 QV'D. Tenn: 2000). Hilie body-of water is between two states or

capable ofinterstate commetce, the navigable waters requirement for admiralty and maritime
ismet. Mullenixv. United States, 984 ¥.2d 101 (4th Cir. 1993); Price v. Price, 929F.2d 131

* (4tfi Cir. 1991). .n:Atlarita School of Kayaking, Ine: v. DauglasvilleuDﬁuglas County Water
S8 & Sewer duthority; 981 F, Supp.-1469-(N.D. Ga. 1997), the defendant-argued that the Dog

Riverin Georgia was not “generally and commonly” used for carrying commerce; therefore,
the river was not a navigable waterway.. This argnment was tej ected with the court finding

‘- that the Waterway was capable of bedring Soe formg of commerce,

g P e R . . o . s "oy .
N ‘

i R R . .y e
[ veos . § " d
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6.--.. Rule9(h), FRCP, and theinvocation of admiiralty jurisdiction. Foulkv. Donjon Marine Co. ,
« + » 144F.3d252 (3d Cir. 1998) concluded bymeans of a 2-] vote that the pleading of “admiralty
* rjurisdiction” was sufficient to have.the litigation preceed in admiralty without a Rule oth)

;v - rdesignation set. forth on the pleadings. : Also,. Keene - Bouchard Transportation Co.,

« 9 F. Supp.:2d 764.(S.D. Tex.:1998) holds that a.Rule. 9(h) designation did not deprive the
plaintiff of a jury if addiﬁonal jurisdictional allegations-other than those ofan admiralty and
maritime nature were present. See, also Sanders v. Seal Fleet, Inc., 998 F. Supp. 2d 729

i o (B.D;Tex. 1998)i- Murphy v. Florida:Keys Electric. Co-Op. 4ss’n. Inc:; 329 F.3d 1311 (1 1%

o Cir-2003) concluded thatthe plaintiff’s denomination of an.action as:being of a maritime

@« ..designation.was not siufficient to.gover a third-party defendant’s compulsory connterclaim
that did not have this designation, “Failure to identify a.claim'as, af'admiralty or maritime
claim in these circumstances means that it is not one.”

. R Sy, e o T T I

7 .. Thé coprt sustained admiralty Junsdictlon w1th tespect:to aproducts llabihty <laim brought

+ tu .. by:a passenger that ocourred aboard. a critise ship; Jn Re Horizon Cruises Litigation, 101
oo By Supp 242048 DNY. 2000).., . - anee oo

I R AP K PRI K Co

8. i Eederal ¢ourts have exclusive jurisdiction-of matititne. i rem remedies, and inrem rlghts

v vamust be enforced pursuant to.the court®s admiralty; and maritime jurisdiction. -Further, state

‘statutes:eannot.nodify: substantive matitime remedies.s Digsel “Reporter,” Inc. v. Islander

. Investments, Ltd,, 271 ¥.3d 1318.(11*% Cir. ;2001) Also, acourt sitting in admitalty applies

i federal maritime tules. Federdl Marine Terminals.v, Worchester. Peat Co., 262 F.3d 22 a*
+Cir, 2001). . T T LRSS S cee e,

]
N

9. :*. Some cotnts continve to state that.one ingredient for admiralty jurisdiction is “the-accident
.. must affectmaritinie commerce”, citing Grubart, Delgadoy. ReefResarz‘Ltd 364 F.3d 642,
(AN CIR 2009, ., L b

10.  Taghadomiv. United States, 401 F.3d1080,20035.W.L; 647740 (9% Cir, 2005), a case similar

to dnderson v. United States, discussed supra A-6, concerns a wrongful death claim brought

under the Federal Tort Claims Act (FTCA), where the Coast Guard was both allegedly
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negligent in eatrying out searc‘h énd rescue operations; and also negligent in commumcatmg
+ ‘with local aisthoritiels who wére better equipped to-effect a-rescue) - The Plaintiff was on his
honeymoon in Hawaii with his foreign national wife. Thé couiplé rented 4 kayak and a storm
swept them out onto the open seas. The wife fell overboard where she was attacked and
" Yillsd By o Shark; and: fhie plaibtiff was washed ashort by ansuncharted island and stranded

<. for three days befure he wastétened, - o ’ Lot m L

* The coutt explored’ thehuances wheni the goverrintent is-lidble: by waiving its

-+, goveréign inimutiity; atid disciissed the differerices betweenthe FTCA, the Suitsin Admiralty
st ACt(SAAY andithie Publio Vesels Act (RViA). For the FFCA 10 apply, no other rémedy can
v b1 availabless «Oniel of” the"priiiciple: tuestions - in Taghadomi, was whether admiralty

o jirisdiction applied, : 1t did under a Grubart dtialysis::. Becausé the tott was maritiime, the
v« PV A and SAA Both were available; and cotisequently, flie FTCA was notapplicable; Under
the PVA, there must bé reciprocity betweer tﬁeleofﬂléfbi“eign nationdl®s coimfeyyand the
law of the United States. Because the decedent’s domicile (fran) did not reqognize these

'cl‘éims'; ‘the:girvivors wete baited from brifigingthieir claims wndet thie:PVA. The-court - |

| |
' Q\ % : recogmzed ¥hart the survivorsimight-have hadsa:clairh-tinder the Suits mfAdﬁiﬂalty Act in
) Lt rogatd toshe fnegligenitly cotnmumication” elaiid; - howeverthe SAAhay a tWoryeat statute

oflimitations, and the survivors had net timelyfiled: Eventhough'the claiimantswerqunable-

. i to nsatlic SAA bedause of the statute 6flimitations; the PTCA wasstillinavailable because

R "(‘if"circuitﬁréééﬂen’i‘(f"w’F‘dlgbutﬂaatsj T v! United States, 1975 AM@343,347, 508 F2d

«t 1855, 858 (9" Cit. 1974) (holding thatia’ cldirs mamtamatble«underxthe SAA but barred by the
statute of limitatiohs chiet bebrought under the FTCA) i
Lo ot L Gy et .-“.f’ o }«,:..-(-.,..f N T
* M. Abtv;Dickson Coniparyof Texas;251 Fed, Appx. 2932008 AMC 269 (5" Cit. October
Crt 17,2007) ke ,»;:-*' o s ool S T B A U
oo Abtoperated a Waterfront ctane specifically modified-and - posmonéd to load and
 uhload vessels,  After & véssel depatied; and while the ctane wasbeing moved down the
KRS dock: pattiof the crane with:plaintiff "Abt iy it, fell intorthe $hip channel.. -+

.; [ {
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ot LAbt filed suit ih federal district court pursuant to admiralty jurisdiction, The
~ + Defendant moved to-dismiss' for:lack of subject matter Jmisdlctmn mtzng Executive Jet
RN .Awation, 409 U8 249 (1972) C e
-Thedisttict coutt held the casqsausﬁed the lpcallty test beeause Abtwasinjured once
he hit the water and his injuries were likely exacerbated by the fact he remained in the ,
» channel forthirty minutes. , The sourt also- -determined the ineident could have potentially i
2"y disrupted matitimg commerce. However, the coust concluded:Abt failed to demonstrate his
..-}.. - . actions;at the tite,of the incident were Substantially related. to maritime, activity, : The court
vt 1 indieated that:Abt was merely: moving the erane.from-ongiend ofthe dock to'the.other at the
:+ time.of the aceident, and was not servieing.or even preparing to Service a:vessel, Abt’s
 injurigs while tragic were. “only ‘fontunously and incidentally connected to navigable
o1 + Yeaters, and‘bemr 1o relationship. to draditional maritime | activity,?-... ...
wWATE s EAETE B R N -
g e A Great Amevicandns, €Co.,0f New Yorky. MillenMarine- YachtServices, Inc., 2006
v 1h AUVLEL 2320,(N.D. Fla.2006);was.a claim fer damage suffered to Plaintiff’s » vgséef “{;i‘rhile (‘
‘i 4 i was being prepared-for sale at Défendanils facility. There was. o ‘Written; agreement |
R gevemmgfthe telationship between the'patties. -+, ssponw o w. .o
it v HWhile tigging and preparing the vessel: for,launeh Defendant’s employees mstalled
f-0 0 pdder assembly but appatently did.-not finish-the: instalation. ;: Allegedly due to some
4 oo miscommunication;-the.vesselwas: lannched: beforg the mudder assembly-was completed.
After the lanmch, the vessel sank because the starboard rudder fell ont.:;
'I'helssuewaswhethertheCourthadmanumetortjunsdwtmn The parties disagreed
va . onthe location ofithe alleged tort.. Plaintiffs argued that the tort,ocourred-on the water while
Defendant argued the tort was the incomplete installation of the rudder which occyrred on
. land. TheCourt held;that even though,the installation, of the rudder took place on land, the
. effect of. faulty ingstallation otcritred on navigable waters. The locality test of maritime
Junsdlcnon was satisfied. The Court furtherheld: the:Jocality test'was miet becanse the i injury
could only have happened while the vessel was operating on the water. '
The Court next viewed the nexus test. The Court had no trouble finding the sinking
'~ of a vessel in the slip on navigable water could have an impact on maritime commerce.
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Fmthermofe, the Court held that improperly installed equipment could create a danget 1o
other vessels. Therefore, it was likely it had a potentially disruptive impact on maritime
commerce. ' |
Whether the incident had a substantial relationship to traditional maritime activity
was a closer question. However, since it was conceivable that the proximate cause of the
injury resulted from the launchiﬁg of the vessel and not the construction of the vessel, the
 Court found it likely that adriralty jurisdiction exists: ‘
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