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PROPERTY  

Prof. Sapna Kumar, Fall 2021 

Email: skumar@central.uh.edu 

Assistant: Melissa Fleet (mfleet@uh.edu)  

Overview 
This course covers the basics of property law. We will examine what makes property rights distinctive; 

how property rights are created, transferred, and destroyed; and what the powers and duties of property 

owners are. This course will serve as a foundation for a variety of upper-division courses, including land 

use, environmental law, intellectual property, and commercial law. 

Class will meet on Mondays and Wednesdays 6pm–7:20pm, and Thursdays 7:30pm–8:50pm. By 

virtue of extending class each class period by 10 minutes, we will bank five extra classes worth of time 

and will only need to meet for 35 classes. Assuming that I don’t have to miss for unexpected travel or 

illness, I will be able to cancel some of the Thursday night classes towards the end of the semester. 

Required Reading  
Dukeminier, Krier, Alexander, Schill, Strahilevitz Property (8th ed.). A copy of the book will be 

available on reserve in the library. Please note that we will NOT be using the most recent edition. 

Attendance Policy 
This is a synchronous distance learning class taught via Zoom. Please note that you are responsible for 

managing your absences from class and ensuring that your total number of absences does not exceed 

seven. An absence is an absence, regardless of the reason, except for those covered by the University and 

Law Center religious holiday policy. Students who exceed seven absences will be reported to the 

Associate Dean, and may be dropped from the class or have their final grade lowered. If you need to miss 

class when your panel is on-call, please try to trade with another student. 

Participation  
You will be assigned to one of six panels before the first day of class. When your panel is on-call, you 

are expected to be able to discuss all of the cases. Poor participation may result in a 1/3 of a letter grade 

deduction to your fina\l grade. 

Class Website 
There is a class website on Lexis that will become available at the start of the semester. I will e-mail 

you enrollment instructions closer to the beginning of the semester. Please access the class website early 

in the semester. This is where I post old exams (with model answers and my exam memos), recordings of 

lectures, all of the handouts, and the like.  

Audio Recordings of Lectures 
I will endeavor to record all of the lectures and make them available to you. These recordings are for 

class preparation purposes only, and they are not to be reproduced or redistributed in any manner. Please 

note that technical problems and/or human error may sometimes result in class not being recorded. 

Attendance via Zoom 
This class will be taught via this Zoom link: https://uhlc.zoom.us/j/94339751244. The password will 

be e-mailed and posted to the class website prior to the first day of class (please e-mail me if you don’t 

receive it). To participate, there are several requirements that must be met:  

• You must be logged in with a computer (not a phone) with your video camera turned on and 

microphone muted. If you have extenuating circumstances that require you to turn off video or to 

dial in with your phone, let me know (either in advance or after class). 

https://uhlc.zoom.us/j/94339751244?pwd=TlVZWjUzdVJORkVIUGUxWHgwSHVtdz09
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• When your panel is on call, you need to have a headset that works (i.e., the ear buds + microphone 

that typically come with a cellphone) and may NOT rely on your computer’s built-in microphone. 

• You must identify yourself with your first and last name in the Zoom videoconferencing software. 

• Please do your best to present yourself professionally in the video stream, both in attire and in 

conduct.  

• You must be able to fulfill your responsibilities if your panel is on call.  

• If you have to leave Zoom for more than fifteen minutes during the lecture, you will be counted as 

absent.  

Assessment Method 
Your grade in this class is based on a four-hour open-book in-class final exam. The exam will be part 

multiple choice and part essay. Part III of the class (estates) will be covered exclusively through multiple 

choice. Note that although this class will be taught online, the exam will be at UHLC. If you currently live 

outside of Houston, please make arrangements to be on campus for the exam. There is a rigid curve for 1L 

classes. If I have to break a tie between two exams, and if one exam answer is substantially shorter than 

the other, the shorter exam will get the higher grade. The purpose of this policy is to encourage brevity. 

Office Hours: Mondays, 4pm-5pm 
I encourage everyone to come to office hours, whether to talk about class material, career goals, or 

anything else. If you have a question outside of office hours, feel free to e-mail me. If you have a hard 

conflict that prevents you from attending office hours at 4pm, e-mail me to schedule an appointment. 

Learning Outcomes 
From taking this course, students will be able to answer all of the focus questions in this syllabus and 

engage in legal analysis and reasoning, problem-solving, and written and oral communication relating to 

property law. Students will be able to demonstrate knowledge regarding (1) the theoretical underpinnings 

for property rights, (2) the state and federal governments’ power to take property and local government’s 

authority to zone property, (3) the rules of conveying property, (4) the different types of leaseholds and 

the rights of landlords and tenants, (5) the issues surrounding buying and selling a home, including the use 

of mortgages, and (6) different types of land use controls.  

Names and Pronouns 
Chosen names and preferred pronouns (including non-binary ones such as they/them/their) must be 

respected in my classroom. Please feel free to reach out to me at any time if you want to make me aware 

of your chosen name or preferred pronoun, or if you have concerns about how I or your classmates 

address you. 

Mandatory Notices from UH & UHLC: 
• 1. Counseling and Psychological Services.  

 Counseling and Psychological Services (“CAPS”) can help students who are having difficulties 

managing stress, adjusting to the demands of a professional program, or feeling sad and hopeless. 

You can reach CAPS by calling 713-743-5454 during and after business hours for routine 

appointments or if you or someone you know is in crisis. No appointment is necessary for the “Let’s 

Talk” program, a drop-in consultation service at convenient locations and hours around campus. 

 The Texas Lawyers’ Assistance Program (“TLAP”) also supports law students who are dealing with 

stress, anxiety, depression, substance abuse, and other mental health problems. You can reach 

TLAP at any time at 1-800-343-8527. TLAP’s website includes a page with links to sources about 

mental health that are of interest to law students: https://www.tlaphelps.org/law- students. 

• 2. Anti-Discrimination and Sexual Misconduct Policies 

 UHLC and the University of Houston are committed to maintaining and strengthening an 
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educational, working, and living environment where students, faculty, staff, and visitors are free 

from discrimination and sexual misconduct. If you have experienced an incident of discrimination 

or sexual misconduct, a confidential reporting process is available to you. For more information, 

please refer to the University System’s Anti-Discrimination Policy SAM 01.D.07 and Sexual 

Misconduct Policy SAM 01.D.08. 

 Please be aware that under the sexual misconduct policy, SAM 01.D.08, faculty and other 

University employees are required to report to the University any information received regarding 

sexual misconduct as defined in the policy. Due to this reporting requirement, faculty members and 

other employees are not a confidential resource. The reporting obligations under the sexual 

misconduct policy extends to alleged conduct by University employees and students. 

• Students may not record all or part of class, livestream all or part of class, or make/distribute screen 

captures, without advanced written consent of the instructor. If you have or think you may have a 

disability such that you need to record class‐related activities, please contact the Center for Students 

with DisABILITIES. If you have an accommodation to record class‐related activities, those recordings 

may not be shared with any other student, whether in this course or not, or with any other person or on 

any other platform. Classes may be recorded by the instructor. Students may use instructor’s 

recordings for their own studying and notetaking. Instructor’s recordings are not authorized to be 

shared with anyone without the prior written approval of the instructor. Failure to comply with 

requirements regarding recordings will result in a disciplinary referral to the Dean of Students Office 

and may result in disciplinary action. 

• Due to the changing nature of the COVID‐19 pandemic, please note that the instructor may need to 

make modifications to the course syllabus and may do so at any time. Such modifications may include 

changes to the mode(s) of assessment for the course. Notice of such changes will be announced as 

quickly as possible through (specify how students will be notified of changes). 
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Reading 

All reading is from Dukeminier Property (8th edition) unless otherwise stated.  

Problems refer to the 2021 Property In-Class Problem document posted on the class website.  

 

I: WHO OWNS PROPERTY? 

In this part of the course, we will discuss how property gets acquired other than by purchase. We will 

consider first possession and subsequent possession of property. This part of the course will also 

introduce themes that we will see throughout the semester.  

  

 Class 1. Acquisition by Discovery, Capture. 1–10, 10–12 (notes 2–5), 13–23  

In Johnson v. M’Intosh, we will look at who holds title the land when there are competing interests. 

This case gives us perspective on the roots of our current property rights, raises some of the 

underlying principles animating property law, and allows us to see how the law itself is not based on 

absolutes. 

 

Cases: Johnson v. M’Intosh; Pierson v. Post 

 

Questions: (1) What is the discovery doctrine? (2) Why is the Supreme Court concerned with the 

limits of its power? (3) What is Locke’s Labor Theory? (4) What is the principle of “first in time, 

first in right”? (4) How does this case illustrate that property is more a “bundle of rights” than one 

single right? 

 

 Class 2. Acquisition by Capture. 26–29 (through note 1), 32 note 2 (ratione soli doctrine), 36–40 

(fugitive resources), https://www.texastribune.org/2012/02/24/texas-supreme-court-rules-

landowners-water-case/, read Problems 1 and 2. 

This reading considers who should get a re source when there are competing pursuers. Should it be 

the party one who did all the work or the one with the resource in hand? Pierson v. Post  and Ghen v. 

Rich address this issue in the context of wild animals. We will then see how the rule of capture can 

be applied to natural resources, such as water and oil. 

 

Case: Ghen v. Rich 

 

Questions: (1) How can we distinguish Ghen from Pierson? (2) What is customary rules and when 

should we use them? (3) What is ratione soli? (4) How can we analogize cases regarding animals to 

natural resources? (4) What are riparian rights and how do water laws vary between eastern and 

western states?  

   

 Class 3. Property in One’s Person. 91–104 (skip n.4), Problem 3, Eric Posner “A Moral 

Market,” available at: 

http://www.slate.com/articles/news_and_politics/view_from_chicago/2014/10/kidney_donation_exc

hange_how_to_increase_donated_organs_ethically_and_altruistically.html  

This section examines a current controversy regarding the extent to which we have ownership of 

things that come from our body—whether it is a unique cell line derived from a tumor, our DNA, or 

blood that was removed from the body. 

 

Cases: Moore v. Regents of California 

 

Questions: (1) How to the different opinions in Moore rely on property law to support their 
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positions? (2) Who owns tissue removed from the body? 

 

 Class 4. Acquisition by Find. 125–126, 129– 138 (through note 3, pay attention to the older 

cases discussed in Hannah), Problem 3, 148–50 Adverse Possession handout. 

When does a person acquire title to personal property that he or she found?  The answer depends on 

whether the land where the object was found of a public or private nature and further depends on the 

relationship between the finder and the owner of the land. 

 

Cases: Armory v. Delamirie, Hannah v. Peel, McAvoy v. Medina 

 

Questions: (1) What is the distinction between lost, mislaid, and abandoned property? (2) How does 

the location of where lost property is found impact who gets ownership of the property?  

 

 Class 5. Acquisition by Adverse Possession, Intro. to Eminent Domain. p. 144–145, 162–163, 

164–169, Problem 4, watch I-45 Expansion Project: 

https://www.youtube.com/watch?v=TncYrkcF584, Optional video: How Eminent Domain Can 

be Used in Texas (Texas Tribune), https://www.youtube.com/watch?v=NRapkFLszVo 

Adverse possession is a principle whereby somebody who possesses the land of another for an 

extended period of time may be able to claim legal title to that land. Acquisition by adverse 

possession is grounded in the idea that a property owner should not sleep on his or her rights. 

 

Case: Manillo v. Gorsky 

 

Questions: (1) What are the requirements for adverse possession? (2) What is color of title? (3) What 

are the risks of attempting to adversely possess property? 

 

II: EMINENT DOMAIN AND ZONING 

Federal and state governments often takes aggressive actions to control property use by private 

individuals. Takings and zoning regulations are the strongest weapons that the government has to control 

land use. The use of these tools is widely debated. 

 

 Class 6. Eminent Domain. p. 1110–1127; U.S. Constitution’s Fifth Amend., Problem 5,  

Kelo provides a dramatic example of a local government utilizing eminent domain power to advance 

its own goals. Did the city accomplish what it intended to by condemning Susette Kelo’s property? 

If so, at what cost?  

 

Case: Kelo v. City of New London 

 

Questions: (1) What is eminent domain and why does it exist? (2) What are the three forms of 

public use that O’Connor identifies in her dissent? (3) Where do we draw the line on public use? 

 

 Class 7. Physical Occupations and Regulatory Takings. p. 1131–1153, Problem 6  

Often times, the government won’t condemn an entire property. Rather, it will occupy part of the 

land or will pass regulations drastically affecting a property owner’s use of the land. We will first 

look at how categorical rules (also known as “per se” rules) are used to address these situations. 

 

Cases: Loretto v. Teleprompter Manhattan CATV; Hadacheck v. Sebastian 

 

Questions: (1) What is a regulatory taking? (2) What is an inverse condemnation proceeding? (3) 
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What happens if the government permanently, physically invades someone’s property? (4) What 

happens if a nuisance law causes the value of one’s property to drop? 

 

 Class 8. Rules Based on Measuring and Balancing. pp. 1162–1179, Problem 7 

There are many situations where no categorical rule applies to the physical occupation or regulatory 

taking at issue. In these cases, courts have traditionally applied a balancing test.  

 

Case: Penn Central Trans. v. City of New York 

 

Questions: (1) What is the Penn Central balancing test? (2) When do we apply the Penn. Central 

balancing test?  

 

 Class 9. Regulations Creating Total Economic Loss. pp. 1179–1207, Problem 8 

In the 1992, the Supreme Court changed how we look at harm-preventing legislation that leads to a 

total economic loss. It created a new categorical rule for cases where regulations create total 

economic loss and limited an existing categorical rule. 

 

Cases: Lucas v. S. Carolina Coastal Comm’n; Palazzolo v. Rhode Island 

 

Questions: (1) What are the three categorical rules? (2) Under Lucas, when is there a 100% 

diminution of value in one’s property? (3) After the regulation passed in Lucas, what uses of the 

property were still available to the owner? 

 

 Class 10. Finish Regulatory Takings. pp. 1207–1218, Ark. Game & Fish Comm’n v. U.S. 

(available on class website), Problem 9 

 

Cases: Tahoe-Sierra Preservation Council v. Tahoe Regional Planning; Ark. Game & Fish Comm’n 

v. U.S. 

 

Questions: (1) What is conceptual severance and what does the Supreme Court think about it? (2) 

When can a temporary taking trigger compensation? 

 

 Class 11. Exactions. pp. 1238–1250, Problem 10, 967-971 

 

Exactions are the concessions local governments require of property owners as conditions for the 

issuance of the entitlements that enable the intensified use of real property. We will look at when 

such a concession will be considered a taking. 

 

Cases: Nollan v. Cal. Coastal Comm.; Dolan v. City of Tigard 

 

Questions: (1) How does an exaction differ from a regulatory taking? (2) What is the two-part test 

for determining whether an exaction was impermissible? (3) Why do courts allow exactions at all? 

 

 Class 12. Zoning: Introduction. pp. 971-982 (skip n.2); 987–995 (through n.3)  

States can exercise their police power to regulate development through zoning laws. Zoning 

regulates the size and shape of lots; the size, shape, and placement of buildings; and the type of 

activities that can take place on the lot. Houston is the largest city in the United States that is not 

subject to zoning restrictions. 
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Cases: Euclid v. Ambler; Penn. Nw. Distrib. v. Zoning Hearing Board 

 

Questions: (1) What is Euclidian zoning? (2) Why are some people against zoning? (3) What is a 

non-conforming use? (4) What is amortization and is it permissible? 

 

 Class 13. Variances and Special Exceptions to Zoning. pp. 996–1007 (through n.2), Problem 12. 

The effects of zoning ordinances can be quite harsh, as it affects the rights of individuals who 

purchased land with expectations regarding how they could use it. Variances and special exceptions 

are two methods of adding flexibility to zoning requirements. 

 

Cases: Commons v. Westwood Zoning Board; Cope v. Brunswick, State v. Rochester 

 

Questions: (1) What is a variance? (2) What is the test for receiving a variance? (3) What are special 

exceptions? 

 

III: THE SYSTEM OF ESTATES 

This section focuses on the divisions of ownership that are built into the title of real property. From 

feudalistic times to present, the law has developed various forms of ownership that allow for property 

interests to be divided across time and among multiple parties. Chapters Three and Four will focus on 

present possessory estates and future interests, respectively. Chapter Five will look at the relationship 

among concurrent property owners, and will briefly touch on marital property. This section is heavily 

rule-based and will require outside class time to practice questions in the problem set. Do not be misled 

by the light reading!  

 

For all of the reading in Part III, skip any problems that are in the book. I will go over the useful 

ones in class. The problem set (and solutions) is available on the class website in the “Estates 

Materials” folder.  

 

 Class 14. Possessory Estates—Life Estate/Remainder. Briefly skim 209–214 (historical 

overview). Then read 215–221 (fee simple),  226 (life estate), 240–244 (notes 3-4, seisin, 

leasehold estates). Attempt Estates Problem Set 1 and review the posted answers. [no panel on 

call] 

 

Questions: What is fee simple? What is a life estate? How does one convey a life estate? When does 

waste occur? What is seisin? 

 

 Class 15. Defeasible Estates, Future interests in transferor. 244–247 (defeasible estates); 253–

256 (notes 1, 3, and 5 only), Attempt Estates Problem Set 2 and review the answers, p. 275–279 

(future interests in the transferor) [no panel on call] 

 

Questions: How do you convey land in a fee simple determinable versus a fee simple subject to a 

condition subsequent? How do the two conveyances differ? What happens if an ambiguous 

conveyance is made? 

  

 Class 16 & 17. Future Interests in third parties, Executory interests. 272–73 (Problems 1-4), 

280–286; 290–292  + Attempt Estates Problem Set 3 and 4 and review the answers [no panel on 

call]  

Questions: What is the difference between indefeasibly vested remainders, vested remainders subject 

to open,  contingent remainders, and vested remainders subject to complete divestment? What is the 
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difference between fee simples subject to an executory limitation, shifting executory interests, and 

springing executory interests? 

 

 Class 18. The Rule Against Perpetuities. Problem Set #5 (covers all material), p. 307–315 (skip 

problems). [no panel on call] 

 

Note: You only need to know when RAP is triggered for the exam, though RAP questions do appear 

on the bar exam. 

 

 Class 19. Concurrent Interests. p. 343–354 (you don’t need to know tenancy by the entirety on 

p.345) 

 

Case: Riddle v. Harmon 

 

Questions: (1) What are the factors for creating a tenancy in common? (2) What are the factors for 

creating a joint tenancy? (3) What is the practical difference between a tenancy in common and a 

joint tenancy? 

 

Part IV: Leaseholds [note: syllabus from here on out is tentative] 

 

In this section, we will learn about the various types of leasehold estates and the rights and responsibilities 

of landlords and tenants.  

 

 Class 20. Leasehold Estates, Subleases & Assignments. p. 441–445; 448 n.2 (Orangacre 

question); 449–453; 465–471  

This class covers the different leasehold estates and the structure of a lease and delivery of 

possession. We will look at the distinction between an assignment and a sublease,  and how it effects 

privity of estate. 

 

Case: Ernst v. Conditt 

 

Questions: (1) What is a the term of years? (2) What is a periodic tenancy? (3) What is a tenancy at 

will? (4) What is a tenancy at sufferance? (5) How do you recognize the difference between a 

sublease versus an assignment, and what is the practical difference. 

 

 Subleases & Assignments (cont.); Evictions, Abandonment. p. 482–502 (skip n.2 on 488) (Berg 

v. Wiley; Summer v. Kridel); Problem 13 

We will consider situations in which a landlord can use “self-help” and retake property when a 

tenant is in default of his or her lease. We will also consider whether landlord have a duty to mitigate 

damages when a tenant abandons property.  

 

Questions: (1) What is the common-law rule and modern rule for self-help? (2) What is the 

common-law rule for mitigation of damages caused by a defaulting tenant? (3) When does a landlord 

accept a tenant’s surrender of the lease? 

 

 Implied Warranty of Habitability. p. 504–525 (Village Commons, Hilder); Problem 14 

What rights does a tenant have if a landlord fails to make repairs? We will look at remedies that the 

tenant has against the landlord under theories of constructive eviction and breach of the warranty of 

habitability.  
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Questions: (1) What is the covenant of quiet enjoyment? (2) What is the implied warranty of 

habitability? (3) Why do we have two similar doctrines? 

 

Part V. Land Transactions  

 

In this section, we will study the process for buying and selling real property.  We will also look at the 

various promises that are explicit and implicit in land sales and learn how the recording system works. 

 

 Intro to the Sales Contract. p. 543–544; 559–575 (Licari; Hickey), briefly look over Residential 

Contract and Seller Disclosure (available on class website) 

This class will provide an overview for the process for buying or selling a home, and will cover how 

the Statute of Frauds applies to sales contracts.  

 

Questions: (1) What are the basic steps for buying/selling a house?  (2) What is a Purchase and Sale 

Contract and for how long does it govern? (3) What document transfers the property? (4) How does 

the Statute of Frauds apply to property sales and what exceptions does it have? 

 

 Marketable Title and Duty to Disclose Defects. Marketable Title, Duty to Disclose Defects. 

Skim p. 576–580 (Lohmeyer); read p. 580–593. (Stambovsky; Johnson), Problem 15 

All sales contracts require the seller to be able to provide “marketable title” to the buyer. We will 

explore what this means. We will also look at what duties sellers have with regard to disclosing 

latent and patent defects prior to closing.  

 

Questions: (1) What is marketable title and how does it protect the buyer? (2) How do restrictive 

covenants and municipal ordinances affect marketable title? (3) What is equitable conversion? (4) 

What are the three approaches to the duty to disclose defects? 

 

 Implied Warranty of Quality; Remedies for Breach of the Sales Contract; Intro. to the Deed. 

p. 593–606 (Lempke; Jones) 

After closing, the buyer can generally no longer seek rescission of the property sale. What can a 

buyer do when he or she discovers latent defects after closing? Can the buyer sue the former owner? 

The builder? We will also look at the deed.  

 

Questions: (1) What is merger? (2) What is the implied warranty of quality and when does it apply? 

(3) What are the remedies to breach of the sales contract? (4) If a purchaser defaults, what are the 

seller’s options? (5) What are the elements of a deed and what are the 3 types of deeds?  

 

 Warranties of Title.  p. 614–629 (Brown v. Lober; Frimberger v. Anzellotti), Problem 16. 

Three present covenants and three future covenants continue to provide protection for the buyer after 

the property has closed. However, present covenants provide far less protection than the doctrine of 

marketable title, and future covenants even less so. Moreover, these covenants only allow the buyer 

to sue the seller for cash damages; rescission is not available.  

 

Questions: (1) What are the present and future covenants? (2) When do they respectively apply? 

 

 Introduction to Mortgages. p. 645–668 (Murphy v. Fin. Dev. Corp; Commonwealth v. Fremont) 

Most of us who purchase real estate will do so by borrowing money from a bank. We will look at 

how mortgages are created, what rights the mortgage holders have, and the subprime mortgage 
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crisis. 

 

Questions: (1) How are mortgages created? (2) How does priority work when multiple banks hold 

mortgages on the same property? (3) What is a subprime mortgage? (4) What are some of the factors 

that contributed to the mortgage crisis? 

 

 More mortgages 

 

 The Recording System. p. 693–706 (Luthi); 715–718.   

The recording system allows individuals to determine what the status of title is to a particular piece 

of property. The recording system also tracks easements and other encumbrances. Most states use a 

grantor/grantee index, which has a number of problems with regard to tracing land ownership 

accurately. Moreover, because recording is not a necessary step in conveying property (in almost all 

jurisdictions), problems can arise when there are unrecorded conveyances.  

 

Questions: (1) What is title and how does one search it? (2) What is the difference between a race, 

race-notice, and notice jurisdiction? (3) What are the three types of notice? 

 

 

Part VI. Land Use Controls 

 

Land use controls have arisen as a way of dealing with the externalities associated with land use conflicts. 

We have already discussed two of these mechanisms—zoning and regulatory takings. In the final part of 

the course, we will focus on servitudes.    

 

 Intro to Easements and Easements by Implication. p. 809–811; 820–825 (Holbrook); skim 825-

831 (Van Sandt); read 831-833. 

We will start our discussion of servitudes by examining easements, which are explicit or implied 

agreements allowing a non-owner to enter upon and use a piece of property.   

 

Questions: (1) What is an easement and how is it created? (2) What is the difference between an 

easement appurtenant and an easement in gross? (3) What are the three types of implied easements? 

(4) How is an easement by estoppel created? (5) What are the two types of easements by judicial 

implication and how are they created under the common law?  

 

 Termination of Easements, Easements by Prescription, Negative Easements. 833–842 (Othen); 

844–847 (notes 2–5), 874 (notes 5-7), 887–889 (negative easements), take another look at 

Problem 5. 

A property owner can obtain an easement over a neighboring property owner’s land through a 

process similar to adverse possession. We will also look at how easements can be extinguished.  

 

 Real Covenants Running with the Land. p. 892–898, 917–918 (n.4), Problem 17 [two classes] 

Real covenants are contractual obligations that relate to land. When certain conditions are met, these 

agreements can bind future owners of the property. 

  

Questions: (1) What are the four requirements for establishing a real covenant? (2) How do two 

parties establish horizontal privity? (3) How do parties establish vertical privity? (4) What kind of 

privity is requirement to make a burden run? (5) What kind of privity is required to make a benefit 

run? 
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 Equitable Servitudes, deed restrictions. p. 898–909 (Tulk, Sandborn). 

A covenant is not enforceable as a real covenant if the requirements of horizontal and vertical privity 

is not met. However, such a promise may be enforceable as an equitable servitude, provided that the 

property owner who is violating the covenant had some form of notice that the covenant existed. 

Note that the remedy for equitable servitude violations is an injunction, whereas the remedy for the 

violation of a real covenant is cash damages. [note: this might take two classes] 

 

 Nuisances (if time) 

 

 Exam Review 

The review will be based on questions and topics that you submit to me in advance, plus questions 

that you ask during the review.  
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