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I. General Information for All Requestors
A. What is Deferred Action for Childhood Arrivals?
Over the past several years, this Administration has undertaken an unprecedented effort to transform the immigration enforcement
system into one that focuses on national security, public safety, border security and the integrity of the immigration system. As the
Department of Homeland Security (DHS) continues to focus its enforcement resources on the removal of individuals who pose a
danger to national security or a risk to public safety, DHS will exercise prosecutorial discretion as appropriate to ensure that
enforcement resources are not expended on low priority cases, such as individuals who came to the United States as children and
meet other key guidelines. Individuals who demonstrate that they meet the guidelines below may request consideration of deferred
action for childhood arrivals (DACA) for a period of two years, subject to renewal for a period of two years, and may be eligible for
employment authorization.
You may request consideration of DACA if you:
1. Were under the age of 31 as of June 15, 2012;
2. Came to the United States before reaching your 16th birthday;
3. Have continuously resided in the United States since June 15, 2007, up to the present time;
4. Were physically present in the United States on June 15, 2012, and at the time of making your request for consideration of
deferred action with USCIS;
5. Had no lawful status on June 15, 2012, meaning that:
 You never had a lawful immigration status on or before June 15, 2012, or
 Any lawful immigration status or parole that you obtained prior to June 15, 2012, had expired as of June 15, 2012;
6. Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a General
Educational Development (GED) certificate, or are an honorably discharged veteran of the Coast Guard or Armed Forces of the
United States; and
7. Have not been convicted of a felony, a significant misdemeanor, three or more other misdemeanors, and do not otherwise pose a
threat to national security or public safety.
Individuals can call U.S. Citizenship and Immigration Services (USCIS) at 1-800-375-5283 with questions or to request more
information on DACA. Those with pending requests can also use a number of online self-help tools which include the ability to check
case status and processing times, change your address, and send an inquiry about a case pending longer than posted processing
times or non-delivery of a card or document.
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Q1: What is deferred action?
A1: Deferred action is a discretionary determination to defer a removal action of an individual as an act of prosecutorial discretion. For
purposes of future inadmissibility based upon unlawful presence, an individual whose case has been deferred is not considered to be
unlawfully present during the period in which deferred action is in effect. An individual who has received deferred action is authorized
by DHS to be present in the United States, and is therefore considered by DHS to be lawfully present during the period deferred action
is in effect. However, deferred action does not confer lawful status upon an individual, nor does it excuse any previous or subsequent
periods of unlawful presence.
Under existing regulations, an individual whose case has been deferred is eligible to receive employment authorization for the period
of deferred action, provided he or she can demonstrate an economic necessity for employment. DHS can terminate or renew
deferred action at any time, at the agencys discretion.
Q2: What is DACA?
A2: On June 15, 2012, the Secretary of Homeland Security announced that certain people who came to the United States as children
and meet several key guidelines may request consideration of deferred action for a period of two years, subject to renewal, and would
then be eligible for work authorization.
Individuals who can demonstrate through verifiable documentation that they meet these guidelines will be considered for deferred
action. Determinations will be made on a case-by-case basis under the DACA guidelines.
Q3: Is there any difference between “deferred action” and DACA under this process?
A3: DACA is one form of deferred action. The relief an individual receives under DACA is identical for immigration purposes to the
relief obtained by any person who receives deferred action as an act of prosecutorial discretion.
Q4: If my removal is deferred under the consideration of DACA, am I eligible for employment authorization?
A4: Yes. Under existing regulations, if your case is deferred, you may obtain employment authorization from USCIS provided you can
demonstrate an economic necessity for employment.
Q5: If my case is deferred, am I in lawful status for the period of deferral?
A5: No. Although action on your case has been deferred and you do not accrue unlawful presence (for admissibility purposes) during
the period of deferred action, deferred action does not confer any lawful status.
The fact that you are not accruing unlawful presence does not change whether you are in lawful status while you remain in the United
States. However, although deferred action does not confer a lawful immigration status, your period of stay is authorized by the
Department of Homeland Security while your deferred action is in effect and, for admissibility purposes, you are considered to be
lawfully present in the United States during that time. Individuals granted deferred action are not precluded by federal law from
establishing domicile in the U.S.
Apart from the immigration laws, lawful presence, lawful status and similar terms are used in various other federal and state laws.
For information on how those laws affect individuals who receive a favorable exercise of prosecutorial discretion under DACA, please
contact the appropriate federal, state or local authorities.
Q6: Can I renew my period of deferred action and employment authorization under DACA?
A6: Yes. You may request consideration for a renewal of your DACA. Your request for a renewal will be considered on a case-by-case
basis. If USCIS renews its exercise of discretion under DACA for your case, you will receive deferred action for another two years, and
if you demonstrate an economic necessity for employment, you may receive employment authorization throughout that period.
Return to top.

B. DACA Process
Q7: How do I request consideration of DACA?
A7: To request consideration of DACA (either as an initial request or to request a renewal), you must submit Form I-821D,
Consideration of Deferred Action for Childhood Arrivals to USCIS. Please visit www.uscis.gov/i-821d before you begin the process to
make sure you are using the most current version of the form available. This form must be completed, properly signed and
accompanied by a Form I-765, Application for Employment Authorization, and a Form I-765WS, Worksheet, establishing your
economic need for employment. If you fail to submit a completed Form I-765 (along with the accompanying filing fees for that form,
totaling $465), USCIS will not consider your request for deferred action. Please read the form instructions to ensure that you answer
the appropriate questions (determined by whether you are submitting an initial or renewal request) and that you submit all the required
documentation to support your initial request.
You must file your request for consideration of DACA at the USCIS Lockbox. You can find the mailing address and instructions at

http://www.uscis.gov/humanitarian/consideration-deferred-action-childhood-arrivals-process/freque... 10/17/2014

Frequently Asked Questions | USCIS

Page 3 of 17

www.uscis.gov/i-821d. As of June 5, 2014, requestors must use the new version of the form. After your Form I-821D, Form I-765, and
Form I-765 Worksheet have been received, USCIS will review them for completeness, including submission of the required fee, initial
evidence and supporting documents (for initial filings).
If it is determined that the request is complete, USCIS will send you a receipt notice. USCIS will then send you an appointment notice
to visit an Application Support Center (ASC) for biometric services, if an appointment is required. Please make sure you read and
follow the directions in the notice. Failure to attend your biometrics appointment may delay processing of your request for
consideration of deferred action, or may result in a denial of your request. You may also choose to receive an email and/or text
message notifying you that your form has been accepted by completing a Form G-1145, E-Notification of Application/Petition
Acceptance.
Each request for consideration of DACA will be reviewed on an individual, case-by-case basis. USCIS may request more information
or evidence from you, or request that you appear at a USCIS office. USCIS will notify you of its determination in writing.
Note: All individuals who believe they meet the guidelines, including those in removal proceedings, with a final removal order, or with
a voluntary departure order (and not in immigration detention), may affirmatively request consideration of DACA from USCIS through
this process. Individuals who are currently in immigration detention and believe they meet the guidelines may not request
consideration of deferred action from USCIS but may identify themselves to their deportation officer or Jail Liaison. You may also
contact the ICE Field Office Director. For more information visit ICEs website at www.ice.gov/daca.
Q8: Can I obtain a fee waiver or fee exemption for this process?
A8: There are no fee waivers available for employment authorization applications connected to DACA. There are very limited fee
exemptions available. Requests for fee exemptions must be filed and favorably adjudicated before an individual files his/her request
for consideration of DACA without a fee. In order to be considered for a fee exemption, you must submit a letter and supporting
documentation to USCIS demonstrating that you meet one of the following conditions:
 You are under 18 years of age, have an income that is less than 150 percent of the U.S. poverty level, and are in foster care or
otherwise lacking any parental or other familial support; or
 You are under 18 years of age and homeless; or
 You cannot care for yourself because you suffer from a serious, chronic disability and your income is less than 150 percent of the
U.S. poverty level; or,
 You have, at the time of the request, accumulated $10,000 or more in debt in the past 12 months as a result of unreimbursed
medical expenses for yoursef or an immediate family member, and your income is less than 150 percent of the U.S. poverty level.
You can find additional information on our Fee Exemption Guidance Web page. Your request must be submitted and decided before
you submit a request for consideration of DACA without a fee. In order to be considered for a fee exemption, you must provide
documentary evidence to demonstrate that you meet any of the above conditions at the time that you make the request. For evidence,
USCIS will:
 Accept affidavits from community-based or religious organizations to establish a requestors homelessness or lack of parental or
other familial financial support.
 Accept copies of tax returns, bank statement, pay stubs, or other reliable evidence of income level. Evidence can also include an
affidavit from the applicant or a responsible third party attesting that the applicant does not file tax returns, has no bank accounts,
and/or has no income to prove income level.
 Accept copies of medical records, insurance records, bank statements, or other reliable evidence of unreimbursed medical
expenses of at least $10,000.
 Address factual questions through Requests for Evidence (RFEs).
Q9: If individuals meet the guidelines for consideration of DACA and are encountered by U.S. Customs and Border
Protection (CBP) or U.S. Immigration and Customs Enforcement (ICE), will they be placed into removal proceedings?
A9: DACA is intended, in part, to allow CBP and ICE to focus on priority cases. Under the direction of the Secretary of Homeland
Security, if an individual meets the guidelines for DACA, CBP or ICE should exercise their discretion on a case-by-case basis to
prevent qualifying individuals from being apprehended, placed into removal proceedings, or removed. If individuals believe that, in
light of this policy, they should not have been apprehended or placed into removal proceedings, contact the Law Enforcement Support
Centers hotline at 1-855-448-6903 (staffed 24 hours a day, 7 days a week).
Q10: Does this process apply to me if I am currently in removal proceedings, have a final removal order, or have a voluntary
departure order?
A10: This process is open to any individual who can demonstrate he or she meets the guidelines for consideration, including those
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who have never been in removal proceedings as well as those in removal proceedings, with a final order, or with a voluntary departure
order (as long as they are not in immigration detention).
Q11: If I am not in removal proceedings but believe I meet the guidelines for consideration of DACA, should I seek to place
myself into removal proceedings through encounters with CBP or ICE?
A11: No. If you are not in removal proceedings but believe that you meet the guidelines, you should submit your DACA request to
USCIS under the process outlined below.
Q12: Can I request consideration of DACA from USCIS if I am in immigration detention under the custody of ICE?
A12: No. If you are currently in immigration detention, you may not request consideration of DACA from USCIS. If you think you may
meet the guidelines of this process, you should identify yourself to your deportation officer or Jail Liaison. You may also contact the
ICE Field Office Director. For more information, visit ICEs website at www.ice.gov/daca.
Q13: If I am about to be removed by ICE and believe that I meet the guidelines for consideration of DACA, what steps should
I take to seek review of my case before removal?
A13: If you believe you can demonstrate that you meet the guidelines and are about to be removed, you should immediately contact
the Law Enforcement Support Centers hotline at 1-855-448-6903 (staffed 24 hours a day, 7 days a week).
Q14: What should I do if I meet the guidelines of this process and have been issued an ICE detainer following an arrest by a
state or local law enforcement officer?
A14: If you meet the guidelines and have been served a detainer, you should immediately contact the Law Enforcement Support
Centers hotline at 1-855-448-6903 (staffed 24 hours a day, 7 days a week).
Q15: If I accepted an offer of administrative closure under the case-by-case review process or my case was terminated as
part of the case-by-case review process, can I be considered for deferred action under this process?
A15: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of DACA even if you have
accepted an offer of administrative closure or termination under the case-by-case review process.
Q16: If I declined an offer of administrative closure under the case-by-case review process, can I be considered for deferred
action under this process?
A16: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of DACA even if you declined
an offer of administrative closure under the case-by-case review process.
Q17: If my case was reviewed as part of the case-by-case review process but I was not offered administrative closure, can I
be considered for deferred action under this process?
A17: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of DACA even if you were not
offered administrative closure following review of your case as part of the case-by-case review process.
Q18: Can I request consideration of DACA under this process if I am currently in a nonimmigrant status (e.g. F-1, E-2, H-4) or
have Temporary Protected Status (TPS)?
A18: No. You can only request consideration of DACA under this process if you currently have no immigration status and were not in
any lawful status on June 15, 2012.
Q19: Will the information I share in my request for consideration of DACA be used for immigration enforcement purposes?
A19: Information provided in this request is protected from disclosure to ICE and CBP for the purpose of immigration enforcement
proceedings unless the requestor meets the criteria for the issuance of a Notice To Appear or a referral to ICE under the criteria set
forth in USCIS Notice to Appear guidance (www.uscis.gov/NTA). Individuals whose cases are deferred pursuant to DACA will not be
referred to ICE. The information may be shared with national security and law enforcement agencies, including ICE and CBP, for
purposes other than removal, including for assistance in the consideration of DACA, to identify or prevent fraudulent claims, for
national security purposes, or for the investigation or prosecution of a criminal offense. The above information sharing policy covers
family members and guardians, in addition to the requestor. This policy, which may be modified, superseded, or rescinded at any time
without notice, is not intended to, does not, and may not be relied upon to create any right or benefit, substantive or procedural,
enforceable by law by any party in any administrative, civil, or criminal matter.
Q20: If my case is referred to ICE for immigration enforcement purposes or if I receive an NTA, will information related to my
family members and guardians also be referred to ICE for immigration enforcement purposes?
A20: If your case is referred to ICE for purposes of immigration enforcement or you receive an NTA, information related to your family
members or guardians that is contained in your request will not be referred to ICE for purposes of immigration enforcement against
family members or guardians. However, that information may be shared with national security and law enforcement agencies,
including ICE and CBP, for purposes other than removal, including for assistance in the consideration of DACA, to identify or prevent
fraudulent claims, for national security purposes, or for the investigation or prosecution of a criminal offense.
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This policy, which may be modified, superseded, or rescinded at any time without notice, is not intended to, does not, and may not be
relied upon to create any right or benefit, substantive or procedural, enforceable at law by any party in any administrative, civil, or
criminal matter.
Q21: Will USCIS verify documents or statements that I provide in support of a request for DACA?
A21: USCIS has the authority to verify documents, facts, and statements that are provided in support of requests for DACA. USCIS
may contact education institutions, other government agencies, employers, or other entities in order to verify information.
Return to top.

C. Background Checks
Q22: Will USCIS conduct a background check when reviewing my request for consideration of DACA?
A22: Yes. You must undergo biographic and biometric background checks before USCIS will consider your DACA request.
Q23: What do background checks involve?
A23: Background checks involve checking biographic and biometric information provided by the individuals against a variety of
databases maintained by DHS and other federal government agencies.
Q24: What steps will USCIS and ICE take if I engage in fraud through the new process?
A24: If you knowingly make a misrepresentation, or knowingly fail to disclose facts, in an effort to obtain DACA or work authorization
through this process, you will be treated as an immigration enforcement priority to the fullest extent permitted by law, and be subject to
criminal prosecution and/or removal from the United States.
Return to top.

D. After USCIS Makes a Decision
Q25: Can I appeal USCIS’ determination?
A25: No. You cannot file a motion to reopen or reconsider, and cannot appeal the decision if USCIS denies your request for
consideration of DACA.
You may request a review of your I-821D denial by contacting USCIS Call Centers at 1-800-375-5283 to have a service request
created if you believe that you actually did meet all of the DACA guidelines and you believe that your request was denied due to one
of the following errors:
 Denied the request based on abandonment, when you actually responded to an RFE or NOID within the prescribed time;
 Mailed the RFE or NOID to the wrong address although you had submitted a Form AR-11, Change of Address, or changed your
address online at www.uscis.gov before USCIS issued the RFE or NOID;
 Denied the request on the grounds that you did not come to the United States prior to your 16th birthday, but the evidence
submitted at the time of filing shows that you did arrive before reaching that age;
 Denied the request on the grounds that you were under age 15 at the time of filing but not in removal proceedings, while the
evidence submitted at the time of filing show that you indeed were in removal proceedings when the request was filed;
 Denied the request on the grounds that you were 31 or older as of June 15, 2012, but the evidence submitted at the time of filing
shows that you were under the age of 31 as of June 15, 2012;
 Denied the request on the grounds that you had lawful status on June 15, 2012, but the evidence submitted at the time of filing
shows that you indeed were in an unlawful immigration status on that date;
 Denied the request on the grounds that you were not physically present in the United States on June 15, 2012, and up through the
date of filing, but the evidence submitted at the time of filing shows that you were, in fact, present;
 Denied the request due to your failure to appear at a USCIS ASC to have your biometrics collected, when you in fact either did
appear at a USCIS ASC to have this done or requested prior to the scheduled date of your biometrics appointment to have the
appointment rescheduled; or
 Denied the request because you did not pay the filing fees for Form I-765, Application for Employment Authorization, when you
actually did pay these fees.
If you believe your request was denied due to any of these administrative errors, you may contact our National Customer Service
Center at 1-800-375-5283 or 1-800-767-1833 (TDD for the hearing impaired). Customer service officers are available Monday  Friday
from 8 a.m.  6 p.m. in each U.S. time zone.
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Q26: If USCIS does not exercise deferred action in my case, will I be placed in removal proceedings?
A26: If you have submitted a request for consideration of DACA and USCIS decides not to defer action in your case, USCIS will apply
its policy guidance governing the referral of cases to ICE and the issuance of Notices to Appear (NTA). If your case does not involve a
criminal offense, fraud, or a threat to national security or public safety, your case will not be referred to ICE for purposes of removal
proceedings except where DHS determines there are exceptional circumstances. For more detailed information on the applicable NTA
policy, visit www.uscis.gov/NTA. If after a review of the totality of circumstances USCIS determines to defer action in your case,
USCIS will likewise exercise its discretion and will not issue you an NTA.
Q27: Can my deferred action under the DACA process be terminated before it expires?
A27: Yes.
DACA is an exercise of prosecutorial discretion and deferred action may be terminated at any time, with or without a Notice of Intent
to Terminate, at DHSs discretion.
Return to top.

II. Initial Requests for DACA
Q28: What guidelines must I meet to be considered for deferred action for childhood arrivals (DACA)?
A28: Under the Secretary of Homeland Securitys June 15, 2012 memorandum, in order to be considered for DACA, you must submit
evidence, including supporting documents, showing that you:
1. Were under the age of 31 as of June 15, 2012;
2. Came to the United States before reaching your 16th birthday;
3. Have continuously resided in the United States since June 15, 2007, up to the present time;
4. Were physically present in the United States on June 15, 2012, and at the time of making your request for consideration of
deferred action with USCIS;
5. Had no lawful status on June 15, 2012;
6. Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a General
Educational Development (GED) certificate, or are an honorably discharged veteran of the Coast Guard or Armed Forces of the
United States; and
7. Have not been convicted of a felony, significant misdemeanor, three or more other misdemeanors, and do not otherwise pose a
threat to national security or public safety.
These guidelines must be met for consideration of DACA. U.S. Citizenship and Immigration Services (USCIS) retains the ultimate
discretion to determine whether deferred action is appropriate in any given case even if the guidelines are met.
Q29: How old must I be in order to be considered for deferred action under this process?
A29:
 If you have never been in removal proceedings, or your proceedings have been terminated before your request for consideration
of DACA, you must be at least 15 years of age or older at the time of filing and meet the other guidelines.
 If you are in removal proceedings, have a final removal order, or have a voluntary departure order, and are not in immigration
detention, you can request consideration of DACA even if you are under the age of 15 at the time of filing and meet the other
guidelines.
 In all instances, you must have been under the age of 31 as of June 15, 2012, to be considered for DACA.
Q30: I first came to the United States before I turned 16 years old and have been continuously residing in the United States
since at least June 15, 2007. Before I turned 16 years old, however, I left the United States for some period of time before
returning and beginning my current period of continuous residence. May I be considered for deferred action under this
process?
A30: Yes, but only if you established residence in the United States during the period before you turned 16 years old, as evidenced,
for example, by records showing you attended school or worked in the United States during that time, or that you lived in the United
States for multiple years during that time. In addition to establishing that you initially resided in the United States before you turned 16
years old, you must also have maintained continuous residence in the United States from June 15, 2007, until the present time to be
considered for deferred action under this process.
Q31: To prove my continuous residence in the United States since June 15, 2007, must I provide evidence documenting my
presence for every day, or every month, of that period?
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A31: To meet the continuous residence guideline, you must submit documentation that shows you have been living in the United
States from June 15, 2007, up until the time of your request. You should provide documentation to account for as much of the period
as reasonably possible, but there is no requirement that every day or month of that period be specifically accounted for through direct
evidence.
It is helpful to USCIS if you can submit evidence of your residence during at least each year of the period. USCIS will review the
documentation in its totality to determine whether it is more likely than not that you were continuously residing in the United States for
the period since June 15, 2007. Gaps in the documentation as to certain periods may raise doubts as to your continued residence if,
for example, the gaps are lengthy or the record otherwise indicates that you may have been outside the United States for a period of
time that was not brief, casual or innocent.
If gaps in your documentation raise questions, USCIS may issue a Request for Evidence to allow you to submit additional
documentation that supports your claimed continuous residence.
Affidavits may be submitted to explain a gap in the documentation demonstrating that you meet the five-year continuous residence
requirement. If you submit affidavits related to the continuous residence requirement, you must submit two or more affidavits, sworn to
or affirmed by people other than yourself who have direct personal knowledge of the events and circumstances during the period as to
which there is a gap in the documentation. Affidavits may only be used to explain gaps in your continuous residence; they cannot be
used as evidence that you meet the entire five-year continuous residence requirement.
Q32: Does “currently in school” refer to the date on which the request for consideration of deferred action is filed?
A32: To be considered currently in school under the guidelines, you must be enrolled in school on the date you submit a request for
consideration of deferred action under this process.
Q33: Who is considered to be “currently in school” under the guidelines?
A33: To be considered currently in school under the guidelines, you must be enrolled in:
 a public, private, or charter elementary school, junior high or middle school, high school, secondary school, alternative program, or
homeschool program meeting state requirements;
 an education, literacy, or career training program (including vocational training) that has a purpose of improving literacy,
mathematics, or English or is designed to lead to placement in postsecondary education, job training, or employment and where
you are working toward such placement; or
 an education program assisting students either in obtaining a regular high school diploma or its recognized equivalent under state
law (including a certificate of completion, certificate of attendance, or alternate award), or in passing a GED exam or other stateauthorized exam (e.g., HiSet or TASC) in the United States.
Such education, literacy, career training programs (including vocational training), or education programs assisting students in
obtaining a regular high school diploma or its recognized equivalent under state law, or in passing a GED exam or other stateauthorized exam in the United States, include, but are not limited to, programs funded, in whole or in part, by federal, state, county or
municipal grants or administered by nonprofit organizations. Programs funded by other sources may qualify if they are administered by
providers of demonstrated effectiveness, such as institutions of higher education, including community colleges, and certain
community-based organizations.
In assessing whether such programs not funded in whole or in part by federal, state, county or municipal grants or administered by
nonprofit organizations are of demonstrated effectiveness, USCIS will consider the duration of the programs existence; the programs
track record in assisting students in obtaining a regular high school diploma or its recognized equivalent, in passing a GED or other
state-authorized exam (e.g., HiSet or TASC), or in placing students in postsecondary education, job training, or employment; and
other indicators of the programs overall quality. For individuals seeking to demonstrate that they are currently in school through
enrollment in such a program, the burden is on the requestor to show the programs demonstrated effectiveness.
Q34: How do I establish that I am currently in school?
A34: Documentation sufficient for you to demonstrate that you are currently in school may include, but is not limited to:
 evidence that you are enrolled in a public, private, or charter elementary school, junior high or middle school, high school or
secondary school; alternative program, or homeschool program meeting state requirements; or
 evidence that you are enrolled in an education, literacy, or career training program (including vocational training) that:
has a purpose of improving literacy, mathematics, or English or is designed to lead to placement in postsecondary education,
job training, or employment and where you are working toward such placement; and
the program is funded in whole or in part by federal or state grants or is of demonstrated effectiveness; or
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 evidence that you are enrolled in an education program assisting students in obtaining a high school equivalency diploma or
certificate recognized under state law (such as by passing a GED exam or other such state-authorized exam (for example, HiSet
or TASC), and that the program is funded in whole or in part by federal, state, county or municipal grants or are administered by
non-profit organizations or, if funded by other sources is of demonstrated effectiveness.
Such evidence of enrollment may include: acceptance letters, school registration cards, letters from a school or program, transcripts,
report cards, or progress reports which may show the name of the school or program, date of enrollment, and current educational or
grade level, if relevant.
Q35: What documentation may be sufficient to demonstrate that I have graduated from high school?
A35: Documentation sufficient for you to demonstrate that you have graduated from high school may include, but is not limited to, a
high school diploma from a public or private high school or secondary school, a certificate of completion, a certificate of attendance, or
an alternate award from a public or private high school or secondary school, or a recognized equivalent of a high school diploma
under state law, or a GED certificate or certificate from passing another such state authorized exam (e.g., HiSet or TASC) in the
United States.
Q36: What documentation may be sufficient to demonstrate that I have obtained a GED certificate or certificate from passing
another such state authorized exam (e.g., HiSet or TASC)?
A36: Documentation may include, but is not limited to, evidence that you have passed a GED exam, or other state-authorized exam
(e.g., HiSet or TASC), and, as a result, have received the recognized equivalent of a regular high school diploma under state law.
Q37: If I am enrolled in a literacy or career training program, can I meet the guidelines?
A37: Yes, in certain circumstances. You may meet the guidelines if you are enrolled in an education, literacy, or career training
program that has a purpose of improving literacy, mathematics, or English or is designed to lead to placement in postsecondary
education, job training, or employment and where you are working toward such placement. Such programs include, but are not limited
to, programs funded, in whole or in part by federal, state, county or municipal grants, or are administered by non-profit organizations,
or if funded by other sources programs of demonstrated effectiveness.
Q38: If I am enrolled in an English as a Second Language (ESL) program, can I meet the guidelines?
A38: Yes, in certain circumstances. Enrollment in an ESL program may be used to meet the guidelines if the ESL program is funded in
whole or in part by federal, state, county or municipal grants, or administered by non-profit organizations, or if funded by other sources
is a program of demonstrated effectiveness. You must submit direct documentary evidence that the program is funded in whole or
part by federal, state, county or municipal grants, administered by a non-profit organization, or of demonstrated effectiveness.
Q39: Will USCIS consider evidence other than that listed in Chart #1 to show that I have met the education guidelines?
A39: No. Evidence not listed in Chart #1 will not be accepted to establish that you are currently in school, have graduated or obtained
a certificate of completion from high school, or have obtained a GED or passed another state-authorized exam (e.g., HiSet or TASC).
You must submit any of the documentary evidence listed in Chart #1 to show that you meet the education guidelines.
Q40: Will USCIS consider evidence other than that listed in Chart #1 to show that I have met certain initial guidelines?
A40: Evidence other than those documents listed in Chart #1 may be used to establish the following guidelines and factual showings if
available documentary evidence is insufficient or lacking and shows that:
 You were physically present in the United States on June 15, 2012;
 You came to the United States before reaching your 16th birthday;
 You satisfy the continuous residence requirement, as long as you present direct evidence of your continued residence in the
United States for a portion of the required period and the circumstantial evidence is used only to fill in gaps in the length of
continuous residence demonstrated by the direct evidence; and
 Any travel outside the United States during the period of required continuous presence was brief, casual, and innocent.
However, USCIS will not accept evidence other than the documents listed in Chart #1 as proof of any of the following guidelines to
demonstrate that you:
 Were under the age of 31 on June 15, 2012; and
 Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a GED certificate,
or are an honorably discharged veteran of the Coast Guard or Armed Forces of the United States.
For example, even if you do not have documentary proof of your presence in the United States on June 15, 2012, you may still be able
to satisfy the guideline. You may do so by submitting credible documentary evidence that you were present in the United States
shortly before and shortly after June 15, 2012, which, under the facts presented, may give rise to an inference of your presence on
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June 15, 2012 as well. However, evidence other than that listed in Chart #1 will not be accepted to establish that you have graduated
high school. You must submit the designated documentary evidence to satisfy that you meet this guideline.
Chart #1 provides examples of documentation you may submit to demonstrate you meet the initial guidelines for consideration of
deferred action under this process. Please see the instructions of Form I-821D, Consideration of Deferred Action for Childhood
Arrivals, for additional details of acceptable documentation.
Chart #1 Examples of Documents to Submit to Demonstrate You Meet the Guidelines

Proof of identity

 Passport or national identity document from your country of origin
 Birth certificate with photo identification
 School or military ID with photo
 Any U.S. government immigration or other document bearing your name and photo

Proof you came to U.S. before your 16th
birthday

 Passport with admission stamp
 Form I-94/I-95/I-94W
 School records from the U.S. schools you have attended
 Any Immigration and Naturalization Service or DHS document stating your date of
entry (Form I-862, Notice to Appear)
 Travel records
 Hospital or medical records
 Rent receipts or utility bills
 Employment records (pay stubs, W-2 Forms, etc.)
 Official records from a religious entity confirming participation in a religious
ceremony
 Copies of money order receipts for money sent in or out of the country
 Birth certificates of children born in the U.S.
 Dated bank transactions
 Automobile license receipts or registration
 Deeds, mortgages, rental agreement contracts
 Tax receipts, insurance policies

Proof of immigration status

 Form I-94/I-95/I-94W with authorized stay expiration date
 Final order of exclusion, deportation, or removal issued as of June 15, 2012
 A charging document placing you into removal proceedings

Proof of presence in U.S. on June 15,
2012

 Rent receipts or utility bills
 Employment records (pay stubs, W-2 Forms, etc.)
 School records (letters, report cards, etc.)
 Military records (Form DD-214 or NGB Form 22)

Proof you continuously resided in U.S.
since June 15, 2007

 Official records from a religious entity confirming participation in a religious
ceremony
 Copies of money order receipts for money sent in or out of the country
 Passport entries
 Birth certificates of children born in the U.S.
 Dated bank transactions

Proof of your education status at the time
of requesting consideration of DACA

 Automobile license receipts or registration
 School records (transcripts, report cards, etc.) from the school that you are currently
 Deeds, mortgages, rental agreement contracts
attending in the United States showing the name(s) of the school(s) and periods of
 Tax
receipts,
insurance
policies
school
attendance
and the
current educational or grade level
 U.S. high school diploma, certificate of completion, or other alternate award
 High school equivalency diploma or certificate recognized under state law
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Chart #1 Examples of Documents to Submit to Demonstrate You Meet the Guidelines

 Evidence that you passed a state-authorized exam, including the GED or other state
-authorized exam (for example, HiSet or TASC) in the United States

Proof you are an honorably discharged
veteran of the U.S. Armed Forces or the
U.S. Coast Guard

 Form DD-214, Certificate of Release or Discharge from Active Duty
 NGB Form 22, National Guard Report of Separation and Record of Service
 Military personnel records
 Military health records

Q41: May I file affidavits as proof that I meet the initial guidelines for consideration of DACA?
A41: Affidavits generally will not be sufficient on their own to demonstrate that you meet the guidelines for USCIS to consider you for
DACA. However, affidavits may be used to support meeting the following guidelines only if the documentary evidence available to you
is insufficient or lacking:
 Demonstrating that you meet the five year continuous residence requirement; and
 Establishing that departures during the required period of continuous residence were brief, casual and innocent.
If you submit affidavits related to the above criteria, you must submit two or more affidavits, sworn to or affirmed by people other than
yourself, who have direct personal knowledge of the events and circumstances. Should USCIS determine that the affidavits are
insufficient to overcome the unavailability or the lack of documentary evidence with respect to either of these guidelines, it will issue a
Request for Evidence, indicating that further evidence must be submitted to demonstrate that you meet these guidelines.
USCIS will not accept affidavits as proof of satisfying the following guidelines:
 You are currently in school, have graduated or obtained a certificate of completion or other alternate award from high school, have
obtained a high school equivalency diploma or certificate (such as by passing the GED exam or other state-authorized exam [for
example, HiSet or TASC]), or are an honorably discharged veteran from the Coast Guard or Armed Forces of the United States;
 You were physically present in the United States on June 15, 2012;
 You came to the United States before reaching your 16th birthday;
 You were under the age of 31 on June 15, 2012; and
 Your criminal history, if applicable.
If the only evidence you submit to demonstrate you meet any of the above guidelines is an affidavit, USCIS will issue a Request for
Evidence, indicating that you have not demonstrated that you meet these guidelines and that you must do so in order to demonstrate
that you meet that guideline.
Q42: Will I be considered to be in unlawful status if I had an application for asylum or cancellation of removal pending before
either USCIS or the Executive Office for Immigration Review (EOIR) on June 15, 2012?
A42: Yes. If you had an application for asylum or cancellation of removal, or similar relief, pending before either USCIS or EOIR as of
June 15, 2012, but had no lawful status, you may request consideration of DACA.
Q43: I was admitted for "duration of status" or for a period of time that extended past June 14, 2012, but violated my
immigration status (e.g., by engaging in unauthorized employment, failing to report to my employer, or failing to pursue a full
course of study) before June 15, 2012. May I be considered for deferred action under this process?
A43: No, unless the Executive Office for Immigration Review terminated your status by issuing a final order of removal against you
before June 15, 2012.
Q44: I was admitted for "duration of status" or for a period of time that extended past June 14, 2012 but "aged out" of my
dependent nonimmigrant status as of June 15, 2012. May I be considered for deferred action under this process?
A44: Yes. For purposes of satisfying the had no lawful status on June 15, 2012," guideline alone, if you were admitted for duration of
status or for a period of time that extended past June 14, 2012 but aged out of your dependent nonimmigrant status, on or before
June 15, 2012, (meaning you turned 21 years old on or before June 15, 2012), you may be considered for deferred action under this
process.
Q45: I was admitted for “duration of status” but my status in SEVIS is listed as terminated on or before June 15, 2012. May I
be considered for deferred action under this process?
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A45: Yes. For the purposes of satisfying the had no lawful status on June 15, 2012, guideline alone, if your status as of June 15,
2012, is listed as terminated in SEVIS, you may be considered for deferred action under this process.
Q46: I am a Canadian citizen who was inspected by CBP but was not issued an I-94 at the time of admission. May I be
considered for deferred action under this process?
A46: In general, a Canadian citizen who was admitted as a visitor for business or pleasure and not issued an I-94, Arrival/Departure
Record, (also known as a non-controlled Canadian nonimmigrant) is lawfully admitted for a period of six months. For that reason,
unless there is evidence, including verifiable evidence provided by the individual, that he or she was specifically advised that his or her
admission would be for a different length of time, the Department of Homeland Security (DHS) will consider for DACA purposes only,
that the alien was lawfully admitted for a period of six months. Therefore, if DHS is able to verify from its records that your last noncontrolled entry occurred on or before Dec. 14, 2011, DHS will consider your nonimmigrant visitor status to have expired as of June
15, 2012 and you may be considered for deferred action under this process.
Q47: I used my Border Crossing Card (BCC) to obtain admission to the United States and was not issued an I-94 at the time
of admission. May I be considered for deferred action under this process?
A47: Because the limitations on entry for a BCC holder vary based on location of admission and travel, DHS will assume that the BCC
holder who was not provided an I-94 was admitted for the longest period legally possible30 daysunless the individual can
demonstrate, through verifiable evidence, that he or she was specifically advised that his or her admission would be for a different
length of time. Accordingly, if DHS is able to verify from its records that your last admission was using a BCC, you were not issued an I
-94 at the time of admission, and it occurred on or before May 14, 2012, DHS will consider your nonimmigrant visitor status to have
expired as of June 15, 2012, and you may be considered for deferred action under this process.
Q48: Do I accrue unlawful presence if I have a pending initial request for consideration of DACA?
A48: You will continue to accrue unlawful presence while the request for consideration of DACA is pending unless you are under 18
years of age at the time of the request. If you are under 18 years of age at the time you submit your request, you will not accrue
unlawful presence while the request is pending, even if you turn 18 while your request is pending with USCIS. If action on your case is
deferred, you will not accrue unlawful presence during the period of deferred action. However, having action deferred on your case will
not excuse previously accrued unlawful presence.
Return to top.

III. Renewal of DACA
Q49: When should I file my renewal request with U.S. Citizenship and Immigration Services (USCIS)?
A49: USCIS encourages you to submit your request for renewal approximately 120 days (or 4 months) before your current period of
deferred action under the Deferred Action for Childhood Arrivals (DACA) process expires. If you have filed approximately 120 days
before your deferred action and Employment Authorization Document (EAD) expire and USCIS is unexpectedly delayed in processing
your renewal request, USCIS may provide deferred action and employment authorization for a short period of time until your renewal
is adjudicated. However, if you file your renewal request more than 150 days prior to the expiration of your current period of deferred
action, USCIS may reject your submission and return it to you with instructions to resubmit your request closer to the expiration date.
Q50: How will USCIS evaluate my request for renewal of DACA:
A50: You may be considered for renewal of DACA if you met the guidelines for consideration of Initial DACA (see above) AND you:
1. Did not depart the United States on or after Aug. 15, 2012, without advance parole;
2. Have continuously resided in the United States since you submitted your most recent request for DACA that was approved up to
the present time; and
3. Have not been convicted of a felony, a significant misdemeanor, or three or more misdemeanors, and do not otherwise pose a
threat to national security or public safety.
These guidelines must be met for consideration of DACA renewal. USCIS retains the ultimate discretion to determine whether
deferred action is appropriate in any given case even if the guidelines are met.
Q51: Do I accrue unlawful presence if I am seeking renewal and my previous period of DACA expires before I receive a
renewal of deferred action under DACA? Similarly, what would happen to my work authorization?
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A51: Yes, if your previous period of DACA expires before you receive a renewal of deferred action under DACA, you will accrue
unlawful presence for any time between the periods of deferred action unless you are under 18 years of age at the time you submit
your renewal request.
Similarly, if your previous period of DACA expires before you receive a renewal of deferred action under DACA, you will not be
authorized to work in the United States regardless of your age at time of filing until and unless you receive a new employment
authorization document from USCIS.
However, if you have filed your renewal request with USCIS approximately 120 days before your deferred action and EAD expire and
USCIS is unexpectedly delayed in processing your renewal request, USCIS may provide deferred action and employment
authorization for a short period of time.
Q52. Do I need to provide additional documents when I request renewal of deferred action under DACA?
A52. No, unless you have new documents pertaining to removal proceedings or criminal history that you have not already submitted
to USCIS in a previously approved DACA request. USCIS, however, reserves the authority to request at its discretion additional
documents, information or statements relating to a DACA renewal request determination.
CAUTION: If you knowingly and willfully provide materially false information on Form I-821D, you will be committing a federal felony
punishable by a fine, or imprisonment up to five years, or both, under 18 U.S.C. Section 1001. In addition, individuals may be placed
into removal proceedings, face severe penalties provided by law, and be subject to criminal prosecution.

IV. Travel
Q53: May I travel outside of the United States before I submit an initial Deferred Action for Childhood Arrivals (DACA)
request or while my initial DACA request remains pending with the Department of Homeland Security (DHS)?
A53: Any unauthorized travel outside of the United States on or after Aug. 15, 2012, will interrupt your continuous residence and you
will not be considered for deferred action under this process. Any travel outside of the United States that occurred on or after June 15,
2007, but before Aug. 15, 2012, will be assessed by U.S. Citizenship and Immigration Services (USCIS) to determine whether the
travel qualifies as brief, casual and innocent. (See Chart #2.)
CAUTION: You should be aware that if you have been ordered deported or removed, and you then leave the United States, your
departure will likely result in your being considered deported or removed, with potentially serious future immigration consequences.
Q54: If my case is deferred under DACA, will I be able to travel outside of the United States?
A54: Not automatically. If USCIS has decided to defer action in your case and you want to travel outside the United States, you must
apply for advance parole by filing a Form I-131, Application for Travel Document and paying the applicable fee ($360). USCIS will
determine whether your purpose for international travel is justifiable based on the circumstances you describe in your request.
Generally, USCIS will only grant advance parole if your travel abroad will be in furtherance of:
 humanitarian purposes, including travel to obtain medical treatment, attending funeral services for a family member, or visiting an
ailing relative;
 educational purposes, such as semester-abroad programs and academic research, or;
 employment purposes such as overseas assignments, interviews, conferences or, training, or meetings with clients overseas.
Travel for vacation is not a valid basis for advance parole.
You may not apply for advance parole unless and until USCIS defers action in your case under the consideration of DACA. You
cannot apply for advance parole at the same time as you submit your request for consideration of DACA. All advance parole requests
will be considered on a case-by-case basis.
If USCIS has deferred action in your case under the DACA process after you have been ordered deported or removed, you may still
request advance parole if you meet the guidelines for advance parole described above.
CAUTION: However, for those individuals who have been ordered deported or removed, before you actually leave the United States,
you should seek to reopen your case before the Executive Office for Immigration Review (EOIR) and obtain administrative closure or
termination of your removal proceeding. Even after you have asked EOIR to reopen your case, you should not leave the United States
until after EOIR has granted your request. If you depart after being ordered deported or removed, and your removal proceeding has
not been reopened and administratively closed or terminated, your departure may result in your being considered deported or
removed, with potentially serious future immigration consequences. If you have any questions about this process, you may contact
U.S. Immigration and Customs Enforcement (ICE) through the local ICE Office of the Chief Counsel with jurisdiction over your case.
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CAUTION: If you travel outside the United States on or after Aug. 15, 2012, without first receiving advance parole, your departure
automatically terminates your deferred action under DACA.
Q55: Do brief departures from the United States interrupt the continuous residence requirement?
A55: A brief, casual and innocent absence from the United States will not interrupt your continuous residence. If you were absent from
the United States, your absence will be considered brief, casual and innocent if it was on or after June 15, 2007, and before Aug. 15,
2012, and:
1. The absence was short and reasonably calculated to accomplish the purpose for the absence;
2. The absence was not because of an order of exclusion, deportation or removal;
3. The absence was not because of an order of voluntary departure, or an administrative grant of voluntary departure before you
were placed in exclusion, deportation or removal proceedings; and
4. The purpose of the absence and/or your actions while outside the United States were not contrary to law.
Once USCIS has approved your request for DACA, you may file Form I-131, Application for Travel Document, to request advance
parole to travel outside of the United States.
CAUTION: If you travel outside the United States on or after Aug. 15, 2012, without first receiving advance parole, your departure
automatically terminates your deferred action under DACA.
Travel Guidelines (Chart #2)
Travel Dates

Type of Travel

Does It Affect Continuous Residence

On or after June 15,
2007, but before Aug.
15, 2012

Brief, casual and
innocent

No

For an extended time

Yes

Because of an order of
exclusion, deportation,
voluntary departure, or
removal
To participate in criminal
activity

On or after Aug. 15,
2012, and before you
have requested
deferred action

Any

On or after Aug. 15,
2012, and after you
have requested
deferred action

Any

Yes. You cannot apply for advance parole unless and until DHS has
determined whether to defer action in your case and you cannot travel until you
receive advance parole.
In addition, if you have previously been ordered deported and removed and
you depart the United States without taking additional steps to address your
removal proceedings, your departure will likely result in your being considered
deported or removed, with potentially serious future immigration
consequences.
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Travel Dates

Type of Travel

Does It Affect Continuous Residence

On or after Aug. 15,
2012 and after
receiving DACA

Any

It depends. If you travel after receiving advance parole, the travel will not
interrupt your continuous residence. However, if you travel without receiving
advance parole, the travel will interrupt your continuous residence.

Q56: May I file a request for advance parole concurrently with my DACA package?
A56: Concurrent filing of advance parole is not an option at this time. DHS is, however, reviewing its policy on concurrent filing of
advance parole with a DACA request. In addition, DHS is also reviewing eligibility criteria for advance parole. If any changes to this
policy are made, USCIS will update this FAQ and inform the public accordingly.
Return to top.

V. Criminal Convictions
Q57: If I have a conviction for a felony offense, a significant misdemeanor offense, or multiple misdemeanors, can I receive
an exercise of prosecutorial discretion under this new process?
A57: No. If you have been convicted of a felony offense, a significant misdemeanor offense, or three or more other misdemeanor
offenses not occurring on the same date and not arising out of the same act, omission, or scheme of misconduct, you will not be
considered for Deferred Action for Childhood Arrivals (DACA) except where the Department of Homeland Security (DHS) determines
there are exceptional circumstances.
Q58: What offenses qualify as a felony?
A58: A felony is a federal, state, or local criminal offense punishable by imprisonment for a term exceeding one year.
Q59: What offenses constitute a significant misdemeanor?
A59: For the purposes of this process, a significant misdemeanor is a misdemeanor as defined by federal law (specifically, one for
which the maximum term of imprisonment authorized is one year or less but greater than five days) and that meets the following
criteria:
1. Regardless of the sentence imposed, is an offense of domestic violence; sexual abuse or exploitation; burglary; unlawful
possession or use of a firearm; drug distribution or trafficking; or, driving under the influence; or,
2. If not an offense listed above, is one for which the individual was sentenced to time in custody of more than 90 days. The sentence
must involve time to be served in custody, and therefore does not include a suspended sentence.
The time in custody does not include any time served beyond the sentence for the criminal offense based on a state or local law
enforcement agency honoring a detainer issued by U.S. Immigration and Customs Enforcement (ICE). Notwithstanding the above, the
decision whether to defer action in a particular case is an individualized, discretionary one that is made taking into account the totality
of the circumstances. Therefore, the absence of the criminal history outlined above, or its presence, is not necessarily determinative,
but is a factor to be considered in the unreviewable exercise of discretion. DHS retains the discretion to determine that an individual
does not warrant deferred action on the basis of a single criminal offense for which the individual was sentenced to time in custody of
90 days or less.
Q60: What offenses constitute a non-significant misdemeanor?
A60: For purposes of this process, a non-significant misdemeanor is any misdemeanor as defined by federal law (specifically, one for
which the maximum term of imprisonment authorized is one year or less but greater than five days) and that meets the following
criteria:
1. Is not an offense of domestic violence; sexual abuse or exploitation; burglary; unlawful possession or use of a firearm; drug
distribution or trafficking; or, driving under the influence; and
2. Is one for which the individual was sentenced to time in custody of 90 days or less. The time in custody does not include any time
served beyond the sentence for the criminal offense based on a state or local law enforcement agency honoring a detainer issued
by ICE.
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Notwithstanding the above, the decision whether to defer action in a particular case is an individualized, discretionary one that is made
taking into account the totality of the circumstances. Therefore, the absence of the criminal history outlined above, or its presence, is
not necessarily determinative, but is a factor to be considered in the unreviewable exercise of discretion.
Q61: If I have a minor traffic offense, such as driving without a license, will it be considered a non-significant misdemeanor
that counts towards the “three or more non-significant misdemeanors” making me unable to receive consideration for an
exercise of prosecutorial discretion under this new process?
A61: A minor traffic offense will not be considered a misdemeanor for purposes of this process. However, your entire offense history
can be considered along with other facts to determine whether, under the totality of the circumstances, you warrant an exercise of
prosecutorial discretion.
It is important to emphasize that driving under the influence is a significant misdemeanor regardless of the sentence imposed.
Q62: What qualifies as a national security or public safety threat?
A62: If the background check or other information uncovered during the review of your request for deferred action indicates that your
presence in the United States threatens public safety or national security, you will not be able to receive consideration for an exercise
of prosecutorial discretion except where DHS determines there are exceptional circumstances. Indicators that you pose such a threat
include, but are not limited to, gang membership, participation in criminal activities, or participation in activities that threaten the United
States.
Q63: Will offenses criminalized as felonies or misdemeanors by state immigration laws be considered felonies or
misdemeanors for purpose of this process?
A63: No. Immigration-related offenses characterized as felonies or misdemeanors by state immigration laws will not be treated as
disqualifying felonies or misdemeanors for the purpose of considering a request for consideration of deferred action under this
process.
Q64: Will DHS consider my expunged or juvenile conviction as an offense making me unable to receive an exercise of
prosecutorial discretion?
A64: Expunged convictions and juvenile convictions will not automatically disqualify you. Your request will be assessed on a case-bycase basis to determine whether, under the particular circumstances, a favorable exercise of prosecutorial discretion is warranted. If
you were a juvenile, but tried and convicted as an adult, you will be treated as an adult for purposes of the DACA process.
Return to top.

VI. Miscellaneous
Q65: Does this Administration remain committed to comprehensive immigration reform?
A65: Yes. The Administration has consistently pressed for passage of comprehensive immigration reform, including the DREAM Act,
because the President believes these steps are critical to building a 21st century immigration system that meets our nations economic
and security needs.
Q66: Is passage of the DREAM Act still necessary in light of the new process?
A66: Yes. The Secretary of Homeland Securitys June 15, 2012, memorandum allowing certain people to request consideration for
deferred action is one in a series of steps that DHS has taken to focus its enforcement resources on the removal of individuals who
pose a danger to national security or a risk to public safety. Deferred Action for Childhood Arrivals (DACA) is an exercise of
prosecutorial discretion and does not provide lawful status or a pathway to citizenship. As the President has stated, individuals who
would qualify for the DREAM Act deserve certainty about their status. Only the Congress, acting through its legislative authority, can
confer the certainty that comes with a pathway to permanent lawful status.
Q67: Does deferred action provide me with a path to permanent resident status or citizenship?
A67: No. Deferred action is a form of prosecutorial discretion that does not confer lawful permanent resident status or a path to
citizenship. Only the Congress, acting through its legislative authority, can confer these rights.
Q68: Can I be considered for deferred action even if I do not meet the guidelines to be considered for DACA?
A68: This process is only for individuals who meet the specific guidelines for DACA. Other individuals may, on a case-by-case basis,
request deferred action from U.S. Citizenship and Immigration Services (USCIS) or U.S. Immigration and Customs Enforcement (ICE)
in certain circumstances, consistent with longstanding practice.
Q69: How will ICE and USCIS handle cases involving individuals who do not satisfy the guidelines of this process but
believe they may warrant an exercise of prosecutorial discretion under the June 2011 Prosecutorial Discretion Memoranda?
A69: If USCIS determines that you do not satisfy the guidelines or otherwise determines you do not warrant an exercise of
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prosecutorial discretion, then it will decline to defer action in your case. If you are currently in removal proceedings, have a final order,
or have a voluntary departure order, you may then request ICE consider whether to exercise prosecutorial discretion.
Q70: How should I fill out question 9 on Form I-765, Application for Employment Authorization?
A70. When you are filing a Form I-765 as part of a DACA request, question 9 is asking you to list those Social Security numbers that
were officially issued to you by the Social Security Administration.
Q71: Will there be supervisory review of decisions by USCIS under this process?
A71: Yes. USCIS has implemented a successful supervisory review process to ensure a consistent process for considering requests
for DACA.
Q72: Will USCIS personnel responsible for reviewing requests for DACA receive special training?
A72: Yes. USCIS personnel responsible for considering requests for consideration of DACA have received special training.
Q73: Must attorneys and accredited representatives who provide pro bono services to deferred action requestors at group
assistance events file a Form G-28 with USCIS?
A73: Under 8 C.F.R. §§ 292.3 and 1003.102, practitioners are required to file a Notice of Entry of Appearance as Attorney or
Accredited Representative when they engage in practice in immigration matters before DHS, either in person or through the
preparation or filing of any brief, application, petition, or other document. Under these rules, a practitioner who consistently violates the
requirement to file a Form G-28 may be subject to disciplinary sanctions; however on Feb. 28, 2011, USCIS issued a statement
indicating that it does not intend to initiate disciplinary proceedings against practitioners (attorneys and accredited representatives)
based solely on the failure to submit a Notice of Entry of Appearance as Attorney or Accredited Representative (Form G-28) in relation
to pro bono services provided at group assistance events. DHS is in the process of issuing a final rule at which time this matter will be
reevaluated.
Q74: When must an individual sign a Form I-821D as a preparer?
A74: Anytime someone other than the requestor prepares or helps fill out the Form I-821D, that individual must complete Part 5 of the
form.
Q75: If I provide my employee with information regarding his or her employment to support a request for consideration of
DACA, will that information be used for immigration enforcement purposes against me and/or my company?
A75: You may, as you determine appropriate, provide individuals requesting DACA with documentation which verifies their
employment. This information will not be shared with ICE for civil immigration enforcement purposes under section 274A of the
Immigration and Nationality Act (relating to unlawful employment) unless there is evidence of egregious violations of criminal statutes
or widespread abuses.
Q76: Can I request consideration for deferred action under this process if I live in the Commonwealth of the Northern
Mariana Islands (CNMI)?
A76: Yes, in certain circumstances. The CNMI is part of the United States for immigration purposes and is not excluded from this
process. However, because of the specific guidelines for consideration of DACA, individuals who have been residents of the CNMI are
in most cases unlikely to qualify for the program. You must, among other things, have come to the United States before your 16th
birthday and have resided continuously in the United States since June 15, 2007.
Under the Consolidated Natural Resources Act of 2008, the CNMI became part of the United States for purposes of immigration law
only on Nov. 28, 2009. Therefore entry into, or residence in, the CNMI before that date is not entry into, or residence in, the United
States for purposes of the DACA process.
USCIS has used parole authority in a variety of situations in the CNMI to address particular humanitarian needs on a case-by-case
basis since Nov. 28, 2009. If you live in the CNMI and believe that you meet the guidelines for consideration of deferred action under
this process, except that your entry and/or residence to the CNMI took place entirely or in part before Nov. 28, 2009, USCIS is willing
to consider your situation on a case-by-case basis for a grant of parole. If this situation applies to you, you should make an
appointment through INFOPASS with the USCIS ASC in Saipan to discuss your case with an immigration officer.
Q77: Someone told me if I pay them a fee, they can expedite my DACA request. Is this true?
A77: No. There is no expedited processing for deferred action. Dishonest practitioners may promise to provide you with faster services
if you pay them a fee. These people are trying to scam you and take your money. Visit our Avoid Scams page to learn how you can
protect yourself from immigration scams.
Make sure you seek information about requests for consideration of DACA from official government sources such as USCIS or the
DHS. If you are seeking legal advice, visit our Find Legal Services page to learn how to choose a licensed attorney or accredited
representative.

http://www.uscis.gov/humanitarian/consideration-deferred-action-childhood-arrivals-process/freque... 10/17/2014
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Q78: Am I required to register with the Selective Service?
A78: Most male persons residing in the U.S., who are ages 18 through 25, are required to register with Selective Service. Please see
link for more information. [Selective Service].
Return to top.

Last Reviewed/Updated: 09/09/2014
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INTRODUCTION AND SUMMARY
The United States submits this brief in response to the
1, 2014. For the reasons set out below, the government respectfully suggests that the
en banc.

not submit proof satisfactory to the department [of transportation]
t. Ann.
§ 28-3153(D). The Arizona Department of Transportation publishes a list of
acceptable documentation for establishing presence authorized under federal law.
That list previously included all employment
authorization documents issued by the federal government.
On August 15, 2012, Arizona Governor Janice Brewer issued an executive
order barring the Arizona Department of Transportation from accepting certain
federal employment authorization documents as evidence that an
in the United States is authorized under federal law. Arizona Executive Order 201206. The order targets beneficiaries of the Deferred Action for Childhood Arrivals
(DACA) policy, under which the U.S. Department of Homeland Security (DHS)
exercises its enforcement discretion to provide deferred action to certain aliens who
came to the United States as children. In light of the executive order, the Arizona
Department of Transportation revised its policy so that it no longer accepts federal
employment authorization documents issued to DACA recipients as proof of
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authorized presence in the United States. During the pendency of this litigation, the
State further revised its policy to preclude the use of federal employment
authorization documents issued to any recipient of deferred action.
The Immigration and Nationality Act and its implementing regulations,
together with the enforcement authority and discretion committed to the Executive
Branch, provide a federal scheme for alien classification and enforcement. A State
enactment or implementation of federal
law as Arizona has made clear it does. But a State may not respond to that
disagreement by conditioning eligibility

on its own notions of
employment

authorization documents for that purpose, at least without a substantial state interest.
Although States have significant discretion in determining what documentation is
appropriate to establish eligibility

the reasons Arizona has given

for denying licenses to DACA recipients and other deferred action grantees do not
reflect substantial state interests in that area of traditional state regulation. The
absence of a substantial state purpose supporting the distinctions Arizona seeks to
draw indicates that its regulation of driver s licenses is a regulation of immigration and
thus preempted by federal law.
The United States is of the view that review by the full Court is unwarranted.
The panel reached the correct result, although the United States bases that conclusion
on preemption principles without addressing the question of equal protection. The
2
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panel s holding does not conflict with decisions of the Supreme Court, this Court, or
any other court of appeals. And the case does not present an issue warranting review
by the full Court. See Fed. R. App. P. 35(a). The interlocutory posture of the appeal
further weighs against en banc review. The preemption and equal protection issues
can be more fully developed on proceedings on a permanent injunction, and the
at
that time.
STATEMENT
1. Federal Law
The Immigration and Nationality Act (INA), Pub. L. No. 82-414, 66 Stat. 163,
as amended (codified at 8 U.S.C. §§ 1101 et seq.)
statutory scheme for regulation of immigration and naturalization and set the terms
and conditions of admission to the country and the subsequent treatment of aliens
Chamber of Commerce of the U.S. v. Whiting, 131 S. Ct. 1968,
1973 (2011) (internal quotation marks and citation omitted). The INA provides a
detailed and complex scheme of alien classification. See, e.g., 8 U.S.C. §§ 1101, 1151 et
seq., 1181 et seq. Regulations further refining these classifications and enforcement
decisions by the Executive Branch are part of the federal scheme. See 8 C.F.R. pt. 214
(establishing classifications); Arizona v. United States,

3
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Reno v. American-Arab Anti-Discrimination Comm., 525 U.S. 471,
483-84 (1999) (same).
Under this scheme, aliens may be removed for having entered the country
without authorization. See 8 U.S.C. §§
officials . .

Arizona,
132 S. Ct. at 2499. One way in which such discretion is exercised is through grants of
deferred action, in which, on a case-by-case basis, the U.S. Department of Homeland
Security may decline to institute removal proceedings, may terminate proceedings, or
may decline to execute a final order of removal. See American Arab Anti-Discrimination
Comm., 525 U.S. at 483-84 (1999). The practice of making such determinations has a
long history, see id. (citing 6 Charles Gordon et al., Immigration Law and Procedure
§ 72.03[2][h] (1998)), and such decisions are an integral part of the federal immigration
framework, Arizona, 132 S. Ct. at 2499.
Pursuant to this authority, on June 15, 2012, DHS announced the Deferred
Action for Childhood Arrivals policy, which directs DHS officials to consider, on a
case-by-case basis, exercising discretion in favor of certain aliens who were brought to
the United States as children and who have resided here for at least five years. See
Memorandum from Secretary Napolitano, Exercising Prosecutorial Discretion with
Respect to Individuals Who Came to the United States as Children, at 1 (June 15,
4
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memorandum states that if the exercise of discretion with

respect to a particular alien is appropriate, DHS officials should not initiate removal
proceedings or should defer for a renewable period of two years any removal
proceedings already initiated. Id. at 2. Qualifying aliens not already in removal
proceedings may also apply for this deferred action status. Id. at 2-3. Individuals
applying for deferred action under the DACA policy are also required to apply for
federal employment authorization. See USCIS Form I-821D, Consideration of
Deferred Action for Childhood Arrivals, http://www.uscis.gov/sites/default/files/
files/form/i-821dinstr.pdf

Form I-821D . . . must also file

Form I-765, Application for Employment Authorization[.] .
2. State Law

not submit proof satisfactory to the department [of transportation]

§ 28-3153(D). A list published by the Arizona Department of Transportation
identifies the documentation that it will accept as establishing authorized presence.

Prior to the announcement of the DACA policy, the Depa

list of

acceptable documents included all employment authorization documents issued by
the federal government. See Slip op. 7. On August 15, 2012, the day the DACA
policy took effect, Arizona Governor Janice Brewer issued an executive order
5
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directing state agencies to bar DACA recipients from obtaining any public benefit or
state identification. Arizona Executive Order 2012-06. Following the issuance of the
executive order, the Arizona Department of Transportation announced that it would
not accept federal employment authorization documents issued to DACA recipients
as proof of authorized presence. See id. at 8. The Department subsequently revised it
policy, see id. at 9-10, to preclude the use of federal employment authorization
documents issued to other recipients of deferred action, see 8 C.F.R. § 274a.12(c)(14).
The Department continues to accept as proof of authorized presence federal
employment authorization documents issued to other aliens, including applicants for
adjustment of status or cancellation of removal, see id. § 274a.12(c)(9)-(10).1
3. Procedural History
Plaintiffs filed suit in the U.S. District Court for the District of Arizona, urging
recipients is preempted by
federal law and inconsistent with principles of equal protection. The district court

1

Eligibility for federal employment authorization documents is not limited to
the above-referenced individuals. Many other aliens may apply for and obtain such
documents, 8 C.F.R. § 274a.12(c), and some individuals are entitled to such
documents as an incident to their immigration status, id. § 274a.12(a). Arizona
continues to accept all federal employment authorization documents as proof of
authorized presence except for those issued to recipients of deferred action or
deferred enforced departure, id. § 274.12(a)(11).

6
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likely to succeed on the merits of their equal protection claim but unlikely to suffer
irreparable harm if the policy remained in effect during the pendency of the litigation.
A unanimous panel of this Court reversed and remanded with instructions to
enter a preliminary injunction. The panel first suggested that plaintiffs could likely
prevail on their preemption claim if they could adequately develop the record. Slip
op. 13-15. It further held that
equal protection because the State has offered no justification for treating DACA
recipients differently from similarly situated individuals with federal employment
authorization documents. Id. at 18-19. Relying on many of the same observations
that underlie
not withstand review because there was no support in federal law for the
disparate treatment of similarly situated aliens. Id. at 21. Instead, Arizona had
despite the
Id.
(quoting Plyler v. Doe, 457 U.S. 202, 225 (1982)

holding that none served to explain the distinction drawn by the State. Id. at 23-25.
After further concluding that the likelihood of irreparable harm and other preliminary

entitled to a preliminary injunction. Id. at 26-28.

7
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Judge Christen filed a concurring opinion stressing that, in her view, plaintiffs
had already demonstrated a likelihood of success on their preemption claim. Slip op.
-crafted definition of
is unmoored from and unsupported by federal law. Id. Arizona has thus
ventured into an area

the creation of immigration classifications that is the

exclusive domain of the federal government. Id. The panel majority indicated its
agreement with the substance of this analysis. See id. at 16-17 n.3.
ARGUMENT
Arizona

s Preempted by Federal Law

The panel reached the correct result in this case. Although the United States
bases that conclusion on preemption principles without addressing equal protection,
much of the panel s equal protection analysis supports a holding for plaintiffs on their
preemption claim. The district court will have the opportunity to consider the
preemption and equal protection arguments further on proceedings on a permanent
injunction. Accordingly, review by the full Court is not warranted at this time.
A.

uthority to establish immigration

classifications is not controverted. See Plyler v. Doe, 457 U.S. 202, 225 (1982); Mathews
v. Diaz, 426 U.S. 67, 81 (1976). That power

committed to the political

Plyler, 457 U.S. at 225 (quoting Mathews, 426

international commerce, and upon the inherent power of a sovereign to close its
8

Ý¿-»æ ïíóïêîìè

ðçñíðñîðïì

×Üæ çîêðïïì

Üµ¬Û²¬®§æ éë

Ð¿¹»æ ïì ±º îì

borders, Congress has developed a complex scheme governing admission to our
Nation

Id.; see, e.g., 8 U.S.C. §§ 1101, 1151 et seq., 1181

et seq. Regulations further refining these classifications, as well as enforcement
decisions by the Executive Branch, are part of the federal scheme. See 8 C.F.R.
pt. 214 (establishing classifications); Arizona v. United States, 132 S. Ct. 2492, 2499
(2012). The Executive Branch has long exercised its discretion to decline to pursue
removal of particular aliens based on humanitarian concerns, resource constraints, and
other policy considerations. See Reno v. American-Arab Anti-Discrimination Comm., 525
U.S. 471, 483-84 (1999).

such matters relevant to legi

Plyler, 457 U.S. at 225 (quoting

Mathews
Id.; Toll v. Moreno
cases have . . . been at pains to note the substantial limitations upon the authority of
; see also Hampton v. Mow Sun
Wong
justify selecti
Accordingly, under the Supremacy Clause, States may not establish classifications that
distinguish among aliens whom the federal government has treated similarly, or that
9
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are not otherwise supported by federal law. See Lopez-Valenzuela v. Cnty. of Maricopa,
719 F.3d 1054, 1070-71 (9th Cir. 2013). Doing so effectively creates a new
classification and intrudes on this exclusively federal prerogative.
It is of course not the case
with aliens is a regulation of immigration and thus per se prepower to regulate immigration. DeCanas v. Bica
alone, the fact that aliens are the subject of a state statute does not render it a
regulation of immigration, which is essentially a determination of who should or
should not be admitted into the country, and the conditions under which a legal
Id. The States retain power to regulate in areas that do not
directly bear on immigration, even when they touch on that subject or in the course of
their administration borrow certain standards from the federal scheme.
When the Supreme Court has sustained state laws that indirectly bear upon
immigration, it has emphasized that the statutes at issue incorporate existing federal
classifications of alien status and do not create new ones. For example, in upholding
an Arizona law that directed courts to suspend or revoke the business licenses of instate employers that employ unauthorized aliens, the Court in Chamber of Commerce of
the United States v. Whiting, 131 S. Ct. 1968, 1981 (2011), emphasized that the State had
been car

Id.; see also
10
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Plyler
In considering whether state regulations are preempted, the Supreme
Court has also looked to the strength of the state interest being vindicated. See, e.g.,
DeCanas, 424 U.S. at 356-57. A state law that serves a substantial state interest in an
area of traditional state concern is less likely to encroach on federal immigration law.
B. States generally enjoy substantial leeway in setting policies for licensing

Whiting, 131 S. Ct. at 1983, and most state regulations
al law. This may be
true even if a state licensing scheme distinguishes among classes of aliens, at least if
the classifications are borrowed from federal law and further a substantial state
purpose. See id. at 1981; cf. Plyler, 457 U.S. at 226. Indeed, federal law contemplates
that States may take federal alien classifications into account in administering their
licensing schemes. See REAL ID Act of 2005, Pub. L. No. 109-13, Div. B., § 202, 119
Stat. 231, 312 (49 U.S.C. § 30301 note).
Where, however, a State makes the operation of its licensing scheme depend on
new alien classifications not supported by federal law, the preemption analysis is
different. The broad authority States enjoy in regulating pursuant to their police
power does not extend to the creation of alien classifications in furtherance of those
interests. Plyler
Because the power to enact alien classifications is exclusive
11
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to the federal government, even State laws relating to matters otherwise within the
core of the police power will generally be preempted where they distinguish among
aliens in ways inconsistent with federal law so as to effectively establish novel
classifications.
Arizona has established classifications that find no support in federal law. As
borrow a federal
op. 29; see id. at 21. Arizona law

ment that the

Stat. Ann. § 28-3153(D). Although the state statute does not define what it means for
Arizona Department of Transportation
policy

Since August 2012, the Department has not accepted
employment authorization documents issued to DACA recipients as proof of
authorized presence, even as it continues to accept employment authorization
documents issued to other aliens, including applicants for adjustment of status or
cancellation of removal, as proof sufficient to make the required showing. By
drawing such distinctions, the State has impermissibly
prerogative of c

p. 21.
12
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The State has urged that its scheme merely incorporates federal law because its
statute conditions eligibility for a license on a
under federal law

-3153(D) (emphasis added).

Arizona has sought to give content to that concept by treating federal
employment authorization documents, among other documentation, as sufficient
evidence of

ut by selectively incorporating aspects of federal

law,

-classification of aliens lacking lawful status into
p. 31 (Christen, J., concurring), and impermissibly intruded on

the exclusive domain of the federal government to make and administer alien
classifications.
C. In considering state laws that touch on immigration, courts also look to the
strength of the state interest being vindicated. See, e.g., DeCanas, 424 U.S. at 356-57.
Where a State law serves a substantial state interest in an area of traditional state
concern, a court is less likely to find that it encroaches on federal immigration law and
its implementation by the Executive Branch. Accordingly, a State wishing to regulate
in this area must identify a substantial state interest and show that its regulation is
Plyler, 457
U.S. at 226 (emphasis and internal quotation marks omitted). Arizona has failed to
make that showing in this case.

13
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licenses to aliens based on their provision of federal employment authorization
documents. The State has failed to identify any reason why the same documents
should not similarly suffice for plaintiffs. As the panel concluded, it is not apparent
why, if such documents are sufficient to establish that some bearers are currently
authorized to be present in the United States, they are not adequate to make that
showing for all bearers. Slip op. 21.
The State endeavors to justify its distinction on the ground that individuals with
pending applications for adjustment of status or cancellation of

on a

path to lawful status, while DACA recipients are not. Slip op. 20. But this
proffered justification simply reflects another state judgment about the classification
of aliens. As the panel observed, the State has not
a meaningful way, id., and certainly not in a way that finds support in federal law.
Individuals with pending applications for adjustment of status or cancellation of
any statutory provision while their
Id. at 18. This Court has previously observed with regard
the submission of an application does not connote that
the very real possibility exists that the
Id. (quoting Vasquez de Alcantar v.
Holder, 645 F.3d 1097, 1103 (9th Cir. 2011)). Arizona has not explained how the
potential for future relief relates to a curr

.
14
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The other bases for the distinction offered by the State similarly fail to
demonstrate that the denial of dri

substantial

state purpose and does not intrude on federal immigration law. Arizona has
suggested that if the DACA policy were rescinded, it might be necessary for the State
to DACA recipients. The State further urges that if
these individuals were subsequently removed from the country, persons injured by
their conduct might be left without recourse. But, as the panel concluded, that logic
applies with equal force to individuals with pending applications for adjustment of
status or cancellation of removal, whose applications may be denied at any time, and
yet the State has determined to provide licenses to such individuals if they can present
federal employment authorization documents. Slip op. 23-24.
Other explanations offered by the State are at odds with the record. For
example, although Arizona expressed concern that DACA recipients may use a
for which they are ineligible, state
officials admitted that they have no basis for believing that might happen. Slip op. 23.

DACA recipients might expose the State to legal liability for 80,000 unauthorized
immigrant drivers. The State has not identified what the basis for legal liability would
be. Although the State has already issued approximately 47,500 licenses to holders of
federal employment authorization documents, it has not identified a single instance in
which it has faced liability for issuing a license to a noncitizen. Id. In addition, the
15
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Arizonans had applied for deferred action under the DACA policy at the time of the
sion. Id.
motivated by disagreement with

The foregoing suggests that

federal immigration policy. This is not a legitimate state interest. Arizona may not

classifications of alien status. This is all the more true in these circumstances, where
Congress, through the REAL ID Act, has expressed its judgment that
deferred acti

is

for

purposes of issuing identification. The Act establishes minimum standards for
participating States to adopt in order for statesecurity criteria. Under the Act, approved deferred action status is listed among the
Pub. L. No. 10913, Div. B., § 202(c)(2)(B) (capitalization omitted). The Act additionally provides that,
for individuals with temporary status, like deferred action grantees, States should issue
a temporary license that

be valid only during the period of time of the

authorized stay in the United

Id. § 202(c)(2)(C)(ii) (emphasis added).

That States are not required to participate in this program does not detract from
for these purposes that deferred action recipients are

circumstances, a State must at the very least advance a substantial justification in an
16
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area of traditional state concern in order to justify classifications different from those
proposed by Congress. Arizona has not done so here.
In sum, the result reached by the panel is correct; its holding does not conflict
with any decision of the Supreme Court, this Court, or another court of appeals; and
the case does not present an issue warranting review by the full Court. The petition
for rehearing en banc therefore should be denied. See Fed. R. App. P. 35(a).
CONCLUSION
For the foregoing reasons, the full Court should not rehear this case.
Respectfully submitted,
JOYCE R. BRANDA
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