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Attorneys for Maricopa County Community College District

1
2
3

6

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

7

IN AND FOR THE COUNTY OF MARICOPA

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

STATE OF ARIZONA ex rel. Attorney
General Thomas C. Horne,

)
)
)
Plaintiff,
)
)
vs.
)
)
MARICOPA COUNTY COMMUNITY
)
COLLEGE DISTRICT BOARD,
)
)
Defendant,
)
)
ABEL BADILLO and BIBIANA
)
VAZQUEZ,
)
)
Intervenor-Defendants.
)
)
ABEL BADILLO and BIBIANA
)
VAZQUEZ,
)
)
Counter-Plaintiff, )
)
vs.
)
)
STATE OF ARIZONA ex rel. Attorney
)
General Thomas C. Horne,
)
)
Counter- Defendant. )

No. CV2013-009093
(Oral Argument Requested)
(Assigned to the Hon. Arthur Anderson)

23
24
25
26

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND RESPONSE TO
ARIZONA’S MOTION FOR JUDGMENT ON THE PLEADINGS

1

Students who have qualified for the federal Deferred Action for Childhood Arrivals

2

(“DACA”) program are eligible for resident tuition pursuant to A.R.S. § 15-1803(B) because

3

they are lawfully present in the United States while they are part of that program and they have

4

the documentation necessary to comply with A.R.S. § 1-502.

5

Section 15-1803(B) was specifically enacted “in accordance” with 8 U.S.C. § 1623,

6

which ties eligibility for resident tuition to lawful presence in the United States. The Attorney

7

General not only ignores that statutory direction, he attempts to capitalize on the fact that the

8

various immigration terms included in Section 15-1803(B) are not defined in either state or

9

federal law and are used interchangeably. In light of that admittedly confusing abyss, the

10

Attorney General has concocted his own definitions for the terms. The result contradicts the

11

“lawful presence” standard in 8 U.S.C. § 1623 and is unsupported by the text, context and

12

history of A.R.S. § 15-1803(B).

13

The Attorney General compounds this error by asserting that DACA students are “not

14

here lawfully.” (See Arizona’s Motion for Judgment on the Pleadings (“AG’s Mot.”) at 2.)

15

This assertion flatly contradicts the federal government’s official pronouncements governing

16

the DACA program and indicating in no uncertain terms that DACA students are indeed

17

lawfully present in the United States. Pursuant to the federal law and A.R.S. § 15-1803(B),

18

those students are therefore eligible for in-state tuition.

19
20

Factual Background
Because the resolution of this matter hinges on statutory construction, information about

21

the relevant state and federal immigration laws, the DACA program, and MCCCD ’s in-state

22

tuition policy is essential to placing the language used in A.R.S. § 15-1803(B) in context.

23
24

Federal and State Immigration Laws
Both federal and state law restricts eligibility for public benefits based on a person’s

25

immigration status in the United States. In August 1996, Congress enacted the Personal

26

Responsibility and Work Opportunity Reconciliation Act (known as “PRWORA”). See 8
1

1

U.S.C. § 1621. PRWORA generally governs a noncitizen’s eligibility for state and local public

2

benefits. One month later, in September 1996, Congress enacted a more specific law that

3

explicitly governs a noncitizen’s eligibility for resident tuition. The tuition provision was part

4

of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (known as

5

“IIRAIRA”), and it ties in-state tuition eligibility to whether a person is lawfully present in the

6

United States.1 See 8 U.S.C. § 1623.
In 2004, Arizona voters approved Proposition 200, which required agencies

7
8

administering state and local public benefits to verify the immigration status of applicants for

9

benefits and report any violations to federal immigration authorities. See A.R.S. § 46-140.01.

10

In enacting Proposition 200, the State declared that “the public interest of this state requires all

11

public agencies within this state to cooperate with federal immigration authorities to discourage

12

illegal immigration.” Proposition 200, Findings and Declaration at § 2 (emphasis added.)

13

Because Proposition 200 did not define the term “state and local public benefits,”

14

confusion arose about its scope. In response to a request from the Director of the Arizona

15

Health Care Cost Containment System Administration, then-Attorney General Terry Goddard

16

issued an Opinion regarding the definition of “state and local public benefits.” The Opinion

17

concluded that Proposition 200 applied only to those programs within Title 46 of Arizona’s

18

Revised Statutes “that qualify as state and local public benefits” pursuant to PRWORA. Ariz.

19

Att’y Gen. Op. I04-010 (entitled “State and Local Public Benefits Subject to Proposition 200”).

20

Based on the belief that the Opinion too narrowly interpreted the scope of Proposition

21

200, in 2005, the Arizona Legislature passed a law that would have restricted benefits to other

22

programs outside of Title 46. See H.B. 2030 (47th Leg., 1st Reg. Sess. 2005); Fact Sheet for

23

H.B. 2030 (explaining that the purpose was to require that “recipients of certain state-funded

24

services are present legally in the United States”); see also Yes on Prop 200 v. Napolitano, 215

25

Ariz. 458, 463 ¶ 3, 160 P.3d 1216, 1221 (App. 2007) (lawsuit alleging that Attorney General

26

1

The key statutes and documents cited in this brief are attached to the Statement of Facts.
2

1

Opinion I04-010 too narrowly interpreted the scope of Proposition 200). Governor Napolitano

2

vetoed that bill, and therefore in 2006, the Legislature submitted Proposition 300 to the voters

3

(via S.C.R. 1031). The language of Proposition 300, which added the statutory provisions

4

relevant to this case, mirrored the language found in vetoed H.B. 2030. Compare H.B. 2030

5

(47th Leg., 1st Reg. Sess. 2005) with A.R.S. § 15-1803(B) (as amended by Proposition 300).

6

Voters passed Proposition 300 in 2006, and included in the Proposition’s provisions was

7

A.R.S. § 15-1803(B), which established that “[i]n accordance with [IIRAIRA],” only citizens,

8

legal residents and persons with lawful immigration status are eligible for resident tuition.

9

Neither Proposition 200 nor Proposition 300 provided guidance on the documentation

10

necessary to prove eligibility for public benefits. In response to a request for guidance on that

11

issue, the Attorney General concluded that there were various methods for verifying

12

immigration status, including written declarations. Ariz. Att’y Gen. Op. I07-005 (entitled

13

“Implementation of Proposition 300 With Regard to Adult Education Services”). The Attorney

14

General also opined that in implementing the applicable portions of Proposition 300, the

15

Arizona Department of Education had to develop procedures to ensure that only “citizens, legal

16

residents, and others lawfully present in the United States receive services. ” Id.

17

That Attorney General Opinion led to further action by the Arizona Legislature. The

18

Legislature enacted a statute that required individuals to provide documentation – rather than

19

just written declarations – to verify lawful presence in the United States. See H.B. 2467 (2007)

20

(codified at A.R.S. § 1-501, et seq.). The Legislature subsequently amended A.R.S. § 1-502 to

21

specify the documents that applicants for state or local public benefits must present to establish

22

their lawful presence in the United States. The list of documents acceptable under state law

23

includes Employment Authorization Documents (“EADs”). (Defendant’s Statement of Facts In

24

Support of Motion for Summary Judgment (“MCCCD’s SOF”) ¶ 7; A.R.S. § 1-502(A)(7).)

25
26

The Deferred Action for Childhood Arrivals Program
On June 15, 2012, the Secretary of the U.S. Department of Homeland Security ( “DHS”)
3

1

issued a memorandum announcing that, effective immediately, certain young people who met

2

several key requirements would be considered for a deferred action program, known as

3

Deferred Action for Childhood Arrivals.2 Memorandum from Janet Napolitano, DHS

4

Secretary, Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the

5

United States as Children (June 15, 2012) (“2012 DACA Memo”); see also AZ Dream Act

6

Coalition v. Brewer, No. 13-16248 at *5-7 (9th Cir. July 7, 2014) (attached hereto as Appendix

7

A) (providing background on Deferred Action for Childhood Arrivals program).3 According to

8

the federal government, DACA recipients are “considered to be lawfully present in the United

9

States” during the period of time their stay in the United States is authorized by DHS.

10

(MCCCD’s SOF ¶ 5.) Although the DACA program does not provide a pathway to obtaining

11

permanent lawful status or citizenship, DACA recipients are entitled to work during their

12

period of deferred action and may obtain EADs from the U.S. Citizenship and Immigration

13

Services (“USCIS”). (MCCCD’s SOF ¶ 6.)
DACA Students’ Eligibility for Resident Tuition

14

After DHS announced the DACA program, MCCCD analyzed whether DACA

15
16

recipients were eligible for resident tuition. Because DACA students had EADs, which are

17

accepted documentation of lawful presence under A.R.S. § 1-502, MCCCD determined that a

18

DACA participant who presents an EAD to establish lawful presence is eligible for resident

19

2

20
21
22
23
24
25
26

To qualify for the DACA program, an individual must show that she (1) came to the United
States under the age of sixteen; (2) has continuously resided in the United States for at least
five years preceding June 15, 2012; (3) currently attends school, has graduated from high
school, has obtained a GED certification, or is an honorably discharged veteran of the Coast
Guard or Armed Forces of the United States; (4) has not been convicted of a felony offense, a
significant misdemeanor offense, multiple misdemeanor offenses, or otherwise poses a threat to
national security or public safety; and (5) is not above the age of thirty. 2012 DACA Memo.
3

AZ Dream Act Coalition v. Brewer concerns the constitutionality of Arizona’s decision to
deny driver’s licenses to DACA recipients. AZ Dream Act Coalition v. Brewer, 945 F. Supp.
2d 1049, 1071 (D. Ariz. 2013) (order denying preliminary injunctive relief); Brewer, No. 1316248 at * 29 (reversing district court’s order denying preliminary injunctive relief and
remanding).
4

1

tuition. (MCCCD’s SOF ¶ 8.)

2
3

Argument
I.

Persons Lawfully Present in the United States Are Eligible for Resident Tuition.

4

The fundamental issue in this case is the statutory interpretation of A.R.S. § 15-

5

1803(B). That statute states:
In accordance with the illegal immigration reform and immigrant responsibility
act of 1996 (P.L. 104-208; 110 Stat. 3009), a person who was not a citizen or
legal resident of the United States or who is without lawful immigration status is
not entitled to classification as an in-state student pursuant to section 15-1802 or
entitled to classification as a county resident pursuant to section 15-1802.01.

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

In determining the voters’ intent in enacting Section 15-1803(B) – included in
Proposition 300 – this Court need look no further than the language of the statute itself, which
specifies that it is to be construed in accordance with IIRAIRA, which in turn links in-state
tuition to an individual’s lawful presence in the United States. But that is not the only
indication of the appropriate interpretation of Section 15-1803(B). The context, purpose, and
background of Proposition 300 all support the conclusion that Section 15-1803(B) allows
people who are lawfully present in the United States, as are DACA students, to qualify for
resident tuition.
A.

Section 15-1803(B) Must Be Construed Consistent With Federal Law.

The goal in interpreting a voter-enacted law is to fulfill the voters’ intent. “If the statute
is subject to only one reasonable interpretation, [the courts] apply it as written without further
analysis. But if the statute is ambiguous, [the courts] consider secondary principles of statutory
interpretation, such as the context of the statute, the language used, the subject matter, its
historical background, its effects and consequences, and its spirit and purpose. ” Ariz. Citizens
Clean Elections Comm’n v Brain, 683 Ariz. Adv. Rep. 43, 322 P.3d 139, 142 ¶ 11(2014)
(internal quotation marks and citation omitted).
Here, the voters’ intent is specified in the statute itself. Section 15-1803(B) expressly
establishes that it was enacted “[i]n accordance with the illegal immigration reform and
5

1

immigrant responsibility act of 1996” (IIRAIRA). (MCCCD’s SOF ¶ 1.) IIRAIRA addresses

2

the question of eligibility for resident tuition in 8 U.S.C. § 1623. Under this federal law, “an

3

alien who is not lawfully present in the United States shall not be eligible on the basis of

4

residence within a State (or a political subdivision) for any postsecondary education benefit

5

unless a citizen or national of the U.S. is eligible for such a benefit . . . . ” 8 U.S.C. § 1623

6

(emphasis added). By indicating that Section 15-1803(B) was enacted “[i]n accordance with”

7

IIRAIRA, Arizona’s statutory language leaves no doubt that it is incorporating the federal

8

“lawfully present” standard for resident tuition established in 8 U.S.C. § 1623.

9

Despite the specific statutory reference to IIRAIRA, the Attorney General completely

10

ignores 8 U.S.C. § 1623 and argues that the relevant federal law is instead PRWORA, 8 U.S.C.

11

§ 1621. Not only is Section 1621 of PRWORA not mentioned in Section 15-1803(B), on its

12

face, it is not the federal law that addresses in-state tuition. Instead, Section 1621 of PRWORA

13

sets forth a qualified alien’s eligibility for state and local public benefits generally. Although

14

the benefits addressed by PRWORA include the payment of certain post-secondary education

15

benefits, such as publicly-funded scholarships or grants, to non-citizens, they do not include

16

requirements for qualifying for in-state tuition. See Equal Access Educ. v. Merten, 305 F.

17

Supp. 2d 585, 605 (E.D. Va. 2004) (noting that 8 U.S.C. § 1621 addresses only post-secondary

18

monetary assistance paid to students). The Attorney General has provided no justification for

19

ignoring the specific language in IIRAIRA governing tuition – the language Section 15-

20

1803(B) itself indicates governs – in favor of another federal statute, and there is none.

21

Moreover, not only does Section 1623 of IIRAIRA specifically address eligibility for

22

in-state tuition, it applies “[n]otwithstanding any other provision of law.” 8 U.S.C. § 1623. It

23

is well-established law that a specific statute will not be controlled by a general one, like 8

24

U.S.C. § 1621. E.g., Morton v. Mancari, 417 U.S. 535, 550-51 (1974) (noting that “[w]here

25

there is no clear intention otherwise, a specific statute will not be controlled or nullified by a

26

general one, regardless of the priority of enactment”).
6

1

The voters provided this Court with a very clear roadmap regarding the interpretation of

2

Section 15-1803(B): In the event of any ambiguity about the statute, IIRAIRA was to provide

3

guidance. IIRAIRA is clear that in-state tuition eligibility is based on lawful presence in the

4

United States, and Section 15-1803(B) must be construed in accordance with that guidance.

5

B.

The Statute’s Context and History Makes Clear That State Law Requires
Lawful Presence for Resident Tuition.

6
7

After incorporating the appropriate federal standard in its opening phrase, Section 15-

8

1803(B) states that a person must be a “citizen” or “legal resident” or have “lawful immigration

9

status” to qualify for resident tuition. The terms “legal resident” and “lawful immigration

10

status” are not defined in state statute, and the Attorney General has offered this Court no

11

definition of these terms. (MCCCD’s SOF ¶ 2.) Nonetheless, the clear statement that Section

12

15-1803(B) was enacted“[i]n accordance with [IIRAIRA]” indicates that the statute must

13

include people who are lawfully present in the United States. This interpretation of the

14

statutory language is further supported by the statutory text, context, purpose and history.
1.

15
16

Interchangeable use of same terms in other statutes.

Other state statutes make clear that the state uses “lawful immigration status,” “lawful

17

presence” and other immigration terms interchangeably and without any meaningful difference

18

to collectively achieve the goal of prohibiting those not lawfully present in the United States

19

from qualifying for resident tuition.

20

For example, state law applicable to universities and community colleges uses the term

21

“lawful immigration status” interchangeably with the terms “lawfully present” and “legal

22

resident,” even in the same statute. (MCCCD’s SOF ¶ 3.) Consider, for example, the use of

23

those terms in A.R.S. § 15-1825, another statute adopted in Proposition 300.

24

i

Subsection (A) of A.R.S. § 15-1825 prohibits a person who is

25

“not a citizen” or

26

without “lawful immigration status”
7

1

from receiving certain financial assistance and tuition waivers.

2

i

3

total number of students not entitled to such assistance “under this section” because

4

the student is

Subsection (B) requires community colleges to report to the Legislature the

5

“not a citizen” or

6

not a “legal resident of the United States” or

7

“not lawfully present in the United States.”

8

Thus, the Legislature has indicated that “without lawful immigration status” (Subsection A)

9

must mean someone who is either “not a legal resident” or is “not lawfully present”

10

(Subsection B). There can be no difference in the meaning of the terms included in

11

Subsections A and B; community colleges are to report those students who are not entitled to

12

assistance because they are not citizens or are without lawful immigration status, either because

13

they are not legal residents or not lawfully present.4
A.R.S. § 15-1781 also supports the conclusion that a person “lawfully present” is

14
15

eligible for in-state tuition. This statute establishes a program for certain loans to students.

16

Section 15-1781(2) defines a “qualified applicant” for the loans as an “Arizona resident who is

17

a citizen or legal resident of the United States or who is otherwise lawfully present in the

18

United States” and “who qualifies for in-state tuition” pursuant to A.R.S. § 15-1802. Section

19

15-1802 provides domicile rules for determining whether an individual qualifies for in-state

20

tuition. The statute therefore indicates that any person lawfully present in the United States is

21

eligible for in-state tuition, if he or she is an Arizona resident.
Similarly, both A.R.S. §§ 15-232 and 46-801, which were amended by Proposition 300,

22
23
24
25
26

provide certain public benefits to individuals who are “otherwise lawfully present” in the
4

The term “legal resident” logically encompasses all persons lawfully present and residing in
Arizona, regardless of the legal basis for their ability to reside in Arizona. Cf. Parra v. Cont’l
Tire N. Am., Inc., 222 Ariz. 212, 214 ¶ 2 n.1, 213 P.3d 361, 363 (App. 2009) (plaintiff in
personal injury case was a Mexican citizen and resident of Yuma County, Arizona).
8

1

United States, without any reference to their “status.”
Even federal cases and statutes use the term “status” loosely to describe either lawful

2
3

presence or similar immigration classifications. E.g., Real-ID Act of 2005, Pub. L. No. 109-13,

4

119 Stat. 302 (2005) (codified at 49 U.S.C. § 30301 note) (referring to “deferred action

5

status”); Arizona v. United States, 132 S. Ct. 2492, 2504 (2012) (generically referring to “work

6

status” and “employment authorization status”). Indeed, even the Attorney General’s current

7

motion loosely uses the term “DACA-status.” (AG’s Mot. at 4.) There is simply no definition

8

or consistent use of the term “status” either in state or federal law, and contextually, it is clear

9

that it can and does encompass “lawful presence.”
2. Interchangeable use of the terms by the Attorney General.

10

Aside from state laws, in construing the scope of Section 15-1803(B), Attorney General

11
12

Horne has himself used the term “lawfully present” to encompass all three terms actually used

13

in the statute: “citizen,” “legal resident,” and “lawful immigration status.” Arizona Attorney

14

General Opinion I11-007, prepared before the DACA program was announced, uses only the

15

term “lawfully present” without any regard to the specific language of statute.5 Ariz. Att’y

16

Gen. Op. I11-007 (entitled “Community Colleges: Student Not Lawfully Present in the U.S.”).
3. Use of other immigration terms by supporters of Proposition 300.

17
18

The Publicity Pamphlet of Proposition 300 makes clear that its proponents targeted

19

“illegals” and not persons lawfully present in this country. See Proposition 300, Publicity

20

Pamphlet at 4. There is also no indication in any of the legislative history related to Proposition

21

300 that a distinction was intended between lawful presence and lawful status. Instead,

22

proponents used various terms interchangeably to discuss the provisions of both the Proposition

23
24
25
26

Although not an official interpretation of the statute, soon after the voters approved
Proposition 300, Russell Pearce, a primary supporter of Proposition 300 and sponsor of the
predecessor legislation that Governor Napolitano had vetoed, used the phrase “lawfully
present” to describe the standard for eligibility for in-state tuition. He too made no distinction
between “lawful presence” and the phrase “lawful immigration status.” See 2/9/07 letter from
Russell Pearce to Bob Bulla.
9
5

1

and the predecessor legislation, with the clear goal of limiting benefits to people who are not

2

lawfully present in this country. E.g., Hearings of House of Representatives’ Appropriations

3

and Education Committees regarding S.C.R. 1031 (supporters of the bill made clear that the

4

provisions of Proposition 300 were intended to prohibit people in the country “illegally” from

5

receiving in-state status); MCCCD SOF ¶ 3 (noting that the terms “lawful immigration status,”

6

“legal resident,” “lawfully present” and “otherwise lawfully present” are used without

7

meaningful difference in state law). These sources confirm that the various terms included in

8

Section 15-1803(B) were used collectively to limit resident tuition to individuals who are

9

lawfully present in the United States – either as citizens, legal residents or otherwise – all “[i]n

10
11
12
13

accordance” with IIRAIRA.
C.

Interpreting Section 15-1803(B) In Accordance With IIRAIRA Avoids
Constitutional Problems.

It is no accident that Section 15-1803(B) references and was enacted in accordance with

14

the relevant federal law. When “Arizona’s statutes do not follow the federal law regarding the

15

treatment of a particular subclass of aliens,” they are subject to constitutional challenges. Kurti

16

v. Biedess, 201 Ariz. 165, 171 ¶21, 33 P.3d 499, 505 (App. 2001); see also Cabell v. Chavez-

17

Salido, 454 U.S. 432, 439 (1982) (holding that state restrictions that primarily affect lawfully

18

resident aliens’ economic interests are subject to heightened judicial scrutiny). State laws that

19

deviate from federal immigration law raise two constitutional problems.

20

The first potential constitutional challenge is federal preemption. The Immigration and

21

Nationality Act (INA) establishes a comprehensive federal statutory regime that regulates the

22

subject of immigration and the status of noncitizens. See Arizona, 132 S. Ct. at 2498

23

(confirming the federal government’s broad power over immigration). State law that conflicts

24

with federal law regarding the treatment of noncitizens is impliedly preempted. Cf. Chamber of

25

Commerce of U.S. v. Whiting, 131 S. Ct. 1968, 1981 (2011) (finding no preemption of state law

26

because “Arizona went the extra mile in ensuring that its law closely tracks [federal law ’s]
10

1

provisions in all material respects”); Toll v. Moreno, 458 U.S. 1, 17 (1982) (holding that

2

university policy barring certain noncitizens from acquiring in-state student status violated the

3

Supremacy Clause); Brewer, No. 13-16248 at *38 (Christen, J., concurring) (noting that

4

“Arizona’s classification of aliens with authorized presence lack[s] a specific anchor in federal

5

law” and that “the primary federal law concerning the status of aliens, the INA, points away

6

from Arizona’s interpretation”). By adopting Section 15-1803(B) “[i]n accordance with

7

IIRAIRA,” Arizona avoided potential preemption problems.

8

Second, the statute’s consistency with IIRAIRA also avoids equal protection problems.

9

Kurti, 201 Ariz. at 171 ¶ 21, 33 P.3d at 505. Arizona’s immigration laws are only in harmony

10

with federal immigration law if those with lawful presence, including those who lack formal

11

“status” (such as DACA grantees), are eligible for in-state tuition. See 8 U.S.C. § 1623. In

12

contrast, the Attorney General proposes to disqualify DACA recipients from resident tuition

13

even though all others who are lawfully present in the United States are eligible and even

14

though the federal standard is “lawful presence.” The Attorney General’s interpretation treats

15

DACA recipients differently than all others who possess EADs or who may be granted another

16

type of federal deferred action. Cf. Brewer, No. 13-16248 at * 25 (holding that plaintiffs

17

showed a likelihood of success on the merits of their equal protection claim, explaining that

18

Arizona’s policy to deny DACA recipients driver’s licenses appears intended to “express

19

animus toward DACA recipients themselves,” and that “such animus . . . is not a legitimate

20

state interest”).
For all of these reasons, Section 15-1803(B) should be interpreted to adopt the federal

21
22

lawful presence standard.

23

II.

24

DACA Recipients Are Lawfully Present in the United States.
Throughout his briefing, the Attorney General states that DACA recipients are “not here

25

lawfully.” (See AG’s Motion at 2, 4.) To the contrary, as a matter of federal law, DACA

26

recipients are lawfully present in the United States during the period of deferred action.
11

1

Brewer, No. 13-16248 at * 7 (confirming that DACA recipients are permitted by DHS to

2

remain in the United States). And because they are lawfully present, they are eligible for in-

3

state tuition pursuant to A.R.S. § 15-1803(B).
In the INA, Congress gave the Secretary of DHS the authority to exercise discretion in

4
5

determining whether to pursue the deportation of an individual. 8 U.S.C. § 1103(a)(1)

6

(authorizing the Secretary of DHS to administer and enforce the INA and all other laws relating

7

to the immigration and naturalization of aliens). DHS and the immigration agencies under its

8

purview, including USCIS, regularly exercise prosecutorial discretion in determining whether

9

to remove a noncitizen from the United States. See, e.g., Arizona, 132 S. Ct. at 2492; see also

10

Reno v. American-Arab Anti-Discrimination Comm., 525 U.S. 471, 484 (1999) (discussing

11

deferred action).
Deferred action is one form of discretionary relief exercised by DHS. (MCCCD SOF ¶

12
13

4.) It is a period of stay in the United States that is authorized by the federal government. 6

14

Under the INA, a noncitizen is deemed to be “unlawfully present” if the person is present in the

15

United States after the expiration of the “period of stay authorized by the Attorney General.” 8

16

U.S.C. § 1182(a)(9)(B)(ii). Conversely, a noncitizen is “lawfully present” during a period of

17

stay authorized by the federal government. In other words, in the exercise of the executive ’s

18

discretionary power, DHS has the authority to make an otherwise undocumented person ’s

19

presence in the United States lawful for a period of time. E.g., Ga. Latino Alliance for Human

20

Rights v. Governor of Ga., 691 F.3d 1250, 1258-59 (11 th Cir. 2012) (a noncitizen “currently

21

classified under ‘deferred action’ status . . . remains permissibly in the United States”); see also

22

8 U.S.C. § 1182(a)(9)(B); 8 C.F.R. § 1.3(a)(4)(vi) (providing that persons in deferred action

23

6

24
25
26

DACA recipients are by no means the only individuals who can receive deferred action. For
example, victims of crime can receive deferred action while their applications for a
nonimmigrant visa are being adjudicated, and domestic violence victims can also receive
deferred action and EADs. For humanitarian reasons, other groups of individuals have been
identified in the past as candidates for deferred action. See, e.g., 28 C.F.R. § 1100.35(b)
(discussing relief for human trafficking victims).
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1

status are lawfully present in the United States for purposes of applying for Social Security

2

benefits).

3

The DACA program is an exercise of DHS’s discretionary power to grant deferred

4

action. DACA recipients may remain in the United States for a renewable period of two years.

5

See 2012 DACA Memo. Their presence, which is known and authorized by DHS, is deemed

6

lawful under federal law. This point is underscored in the USCIS documents implementing

7

DACA, which consistently identify DACA recipients as “lawfully present” in the United

8

States. (See MCCCD’s SOF ¶ 5.)

9

Their lawful presence in this country is further confirmed by two other privileges that

10

DHS confers on DACA recipients that are not otherwise available to individuals unlawfully

11

present in this country:

12

i

13
14
15
16
17

i

The right to apply for an EAD. 8 U.S.C. § 1324a(h); 8 CFR § 274a.12(c)(14);
see also MCCCD’s SOF ¶ 6 (citing USCIS DACA FAQs). An EAD grants the
person the right to obtain a social security number, to be employed, and to pay
employment and income taxes as any U.S. citizen.
The right to receive permission to travel outside the United States and lawfully
re-enter. DACA recipients are granted re-entry by DHS because their presence
in the United States is lawful; they are returning to a lawful residence. See
USCIS Memorandum: Consolidation of Guidance Concerning Unlawful
Presence for Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) (May
2009); accord 8 U.S.C. § 1182(a)(9)(B).

18

In short, a DACA recipient is lawfully present in the United States during the period of

19

deferred action. The Attorney General has cited no authority to the contrary.

20

While ignoring DHS’s statements that indicate with certainty that DACA students are

21

“lawfully present” in the United States, the Attorney General makes much of the fact that the

22

2012 DACA Memo notes that participation in the DACA program does not confer

23

“immigration status or a pathway to citizenship.” (AG’s Mot. at 4.) In federal immigration law

24

parlance, there is a difference between “lawful presence” in the United States, which can be

25

granted by DHS, and “immigrant status,” which can only be granted by Congress. See USCIS,

26

Frequently Asked Questions About Deferred Action for Childhood Arrivals, Q 1, 5, and 6.
13

1

Although it is not defined in federal immigration law, “immigrant status” generally refers to

2

qualifying for the privileges of residing in the United States pursuant to 8 U.S.C. § 1101(a)(15).

3

Id. ¶¶ 67-68.

4

The 2012 DACA Memo therefore correctly notes that the DACA program “confers no

5

substantive right, immigration status or pathway to citizenship” and that “[o]nly the Congress,

6

acting through its legislative authority, can confer these rights.” Because only Congress has the

7

authority to change the categories of individuals who have “immigrant status,” and can

8

therefore become citizens through naturalization, or who have “non-immigrant status,” and

9

have permission both to enter and stay in the United States, the 2012 DACA Memo is simply

10

acknowledging that something more than DACA status is required to obtain those rights. E.g.,

11

Brewer, No. 13-16248 at * 7 (acknowledging that DACA recipients enjoy no formal

12

immigration status but are permitted by DHS to remain in the United States); see also, e.g.,

13

USCIS, Frequently Asked Questions About Deferred Action for Childhood Arrivals, Q 66, 67

14

(confirming that only Congress, acting through its legislative authority, can confer lawful

15

permanent resident status or a path to citizenship). Those statements do not undermine the fact

16

that although deferred action does not provide “immigration status” pursuant to 8 U.S.C. §

17

1101(a)(15), DACA recipients are lawfully present in this country during their authorized stays.

18

III.

19
20

Because DACA Students Are Lawfully Present, They Are Eligible for Resident
Tuition If They Present the Documentation Specified in A.R.S. § 1-502 .
The final step in the necessary analysis of in-state tuition eligibility is the interplay

21

between A.R.S. § 15-1803(B) and A.R.S. § 1-502. While Section 15-1803(B) provides the

22

applicable standard – lawful presence in the United States – Section 1-502 provides a list of the

23

documents that must be used to demonstrate that lawful presence. A.R.S. § 1-502; cf. A.R.S.

24

§ 41-1080(A)(8) (providing a list of documents that applicants for a license may provide to

25

establish citizenship or “alien status”). Among those documents are USCIS-issued EADs,

26
14

1

which DACA recipients may be granted. 7 A.R.S. § 1-501(A)(7). Because DACA students

2

have EADs, they may establish their lawful presence in the United States with documentation

3

specified by state law and thus they establish their eligibility for resident tuition under

4

Section 15-1803(B).
Conclusion

5
6

DACA students are lawfully present in the United States and eligible for resident tuition

7

under A.R.S. § 15-1803(B) if they present the documentation required by A.R.S. § 1-502. The

8

Attorney General’s Motion for Judgment on the Pleadings should be denied, and MCCCD ’s

9

Motion for Summary Judgment should be granted.

10

DATED this 8th day of July, 2014.

11

OSBORN MALEDON, P.A.
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There is no such statutory guidance regarding documents that could be used to establish
“lawful immigration status” or that an individual is a “legal resident.” Indeed, if A.R.S. § 1502 does not apply to in-state tuition decisions, universities and community colleges would
have no state guidance regarding the documentation that could be used to demonstrate that
someone has the appropriate “status” or is a “legal resident.”
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SUMMARY*

Civil Rights
The panel reversed the district court’s denial of a motion
for a preliminary injunction and remanded in an action
challenging an Arizona policy which prohibits recipients of
the federal program called the “Deferred Action for
Childhood Arrivals” from obtaining driver’s licenses by using
Employment Authorization Documents as proof of their
authorized presence in the United States.
The Deferred Action for Childhood Arrivals (DACA)
program authorizes certain immigrants, who came without
permission to the United States as children, to remain in the
United States. The panel stated that although on the current
record, it was unable to resolve whether plaintiffs had
established a likelihood of success on the merits of their
preemption claim, plaintiffs had shown that they were likely
to succeed on the merits of their equal protection claim. The
panel held that even applying a rational basis of review, it
*

This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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could identify no legitimate state interest that was rationally
related to defendants’ decision to treat DACA recipients
disparately from other noncitizens who were permitted to use
their Employment Authorization Documents as proof of their
authorized presence in the United States when applying for
driver’s licenses.
The panel further held that plaintiffs had shown that they
were likely to suffer irreparable harm unless defendants’
policy was enjoined, and that both the balance of equities and
the public interest favored an injunction. The panel remanded
with instructions that the district court enter a preliminary
injunction prohibiting defendants from enforcing any policy
by which the Arizona Department of Transportation refuses
to accept plaintiffs’ Employment Authorization Documents,
issued to plaintiffs under DACA, as proof that plaintiffs are
authorized under federal law to be present in the United
States.
Joining in the majority opinion and concurring as to Part
II.A, Judge Christen stated that she agreed that plaintiffs
demonstrated a likelihood of success on the merits of their
equal protection claim. Judge Christen further agreed that
plaintiffs had shown a likelihood of irreparable injury, and
satisfied the other prerequisites for injunctive relief. She
wrote separately to express her view that plaintiffs had also
demonstrated a likelihood of success on their preemption
claim because Arizona’s policy regulates immigration by
creating a new classification of alien status.
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OPINION
PREGERSON, Circuit Judge:
The federal government has enacted a program called
“Deferred Action for Childhood Arrivals” (“DACA”), which
authorizes certain immigrants who came to the United States
as children, without permission, to remain in the United
States. In response, Arizona officials — Defendants here —
implemented a policy that prevents DACA recipients from
obtaining Arizona driver’s licenses.
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Plaintiffs — five individual DACA recipients living in
Arizona, plus an organization promoting the interests of
young immigrants — sought a preliminary injunction
prohibiting Defendants from enforcing their policy, arguing
that the policy violates the Equal Protection Clause and is
preempted. The district court found that Defendants’ policy
deprives Plaintiffs of driver’s licenses for no rational reason,
and thus violates the Equal Protection Clause. The district
court nonetheless denied the preliminary injunction, because
it found Plaintiffs were not likely to suffer irreparable harm
from this constitutional violation.
We agree that Plaintiffs have demonstrated a likelihood
of success on the merits of their equal protection claim. And
contrary to the district court’s conclusion, we hold that
Plaintiffs are likely to suffer irreparable harm unless
Defendants’ policy is enjoined. The remaining injunction
factors — the public interest and the balance of the equities
— also tip in Plaintiffs’ favor. We therefore reverse the
district court’s denial of a preliminary injunction. We
remand for entry of a preliminary injunction prohibiting
Defendants from enforcing its policy by which the Arizona
Department of Transportation refuses to accept Plaintiffs’
Employment Authorization Documents, issued to Plaintiffs
under DACA, for purposes of obtaining an Arizona driver’s
license.
BACKGROUND
Deferred Action for Childhood Arrivals
Many immigrants come to the United States as children,
without permission, and subsequently remain in this country
as they mature into adults. The Secretary of Homeland

6
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Security has determined that our nation’s immigration laws
were not designed “to remove productive young people to
countries where they may not have lived or even speak the
language” — particularly when “many of these young people
have already contributed to our country in significant ways.”
Memorandum from Janet Napolitano, Sec’y of Homeland
Sec., on Exercising Prosecutorial Discretion with Respect to
Individuals Who Came to the United States as Children (June
15, 2012). On June 15, 2012, the Secretary announced that
her Department would begin exercising prosecutorial
discretion in immigration cases involving these young people.
Specifically, the Department of Homeland Security (DHS)
would offer “certain young people who were brought to this
country as children and know only this country as home” a
form of deferred action, which would allow them to remain
present in the United States without fear of removal. This
policy came to be known as “Deferred Action for Childhood
Arrivals,” or “DACA.”
To be eligible for DACA, immigrants must have come to
the United States before the age of sixteen and have been
under thirty-one years old as of June 15, 2012; they must
have been living in the United States when DACA was
announced and have continuously resided in the United States
for at least the previous five years; and they must have
graduated from high school, or obtained a GED, or have been
honorably discharged from the United States Armed Forces
or the Coast Guard, or be currently enrolled in school.
Additionally, they must not pose any threat to public safety:
anyone who has been convicted of multiple misdemeanors, a
single significant misdemeanor, or any felony offense is
ineligible for DACA.
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Like recipients of other forms of deferred action, DACA
recipients enjoy no formal immigration status. Nevertheless,
DACA recipients are permitted by DHS to remain in the
United States for a renewable two-year period. DHS
considers DACA recipients not to be unlawfully present in
the United States because their deferred action is a period of
stay authorized by the Attorney General. See 8 U.S.C.
§ 1182(a)(9)(B)(ii); 8 C.F.R. 214.14(d)(3); U.S. Immigration
and Naturalization Servs., Adjudicator’s Field Manual Ch.
40.9.2(b)(3)(J). DACA recipients are also eligible to receive
Employment Authorization Documents, allowing them to
work in the United States. Indeed, would-be DACA
recipients are required to apply for employment authorization
when they apply for DACA.
Arizona Law and Defendants’ Policy
Arizona law prohibits the Arizona Department of
Transportation from issuing driver’s licenses to anyone “who
does not submit proof satisfactory to the department that the
applicant’s presence in the United States is authorized under
federal law.” Ariz. Rev. Stat. Ann. § 28-3153(D). Arizona
does not further define “presence . . . authorized under federal
law,” except through an Arizona Department of
Transportation policy listing the documents it accepts as
establishing authorized presence. Ariz. Dep’t of Transp.
Policy 16.1.2. Until August 2012, that policy listed all
Employment Authorization Documents issued by the federal
government as sufficient to establish “that the applicant’s
presence in the United States is authorized under federal law”
within the meaning of this Arizona statute.
On August 15, 2012 — the same day the federal
government’s DACA policy took effect — Arizona Governor

8
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Janice Brewer issued an executive order. Executive Order
2012-06, “Re-Affirming Intent of Arizona Law In Response
to the Federal Government’s Deferred Action Program,”
(Aug. 15, 2012). The executive order warned that, under
DACA, the federal government “plan[ned] to issue
employment authorization documents to certain unlawfully
present aliens . . . .” The order directed state agencies to
prevent DACA recipients from becoming eligible for any
“state identification, including a driver’s license.” Governor
Brewer later explained that her executive order was designed
to ensure that there would be “no driver licenses for illegal
people.” In Governor Brewer’s words, DACA recipients “are
here illegally and unlawfully in the state of Arizona . . . . The
Obama amnesty plan doesn’t make them legally here.”
Pursuant to Governor Brewer’s executive order, the
Arizona Department of Transportation’s Motor Vehicle
Division revised its relevant policy to ensure that DACA
recipients would not become eligible for Arizona driver’s
licenses. Specifically, the Motor Vehicle Division announced
that it would not accept Employment Authorization
Documents issued to DACA recipients — identified by the
category code (c)(33) — as proof “that the applicant’s
presence in the United States is authorized under federal
law,” pursuant to Ariz. Rev. Stat. Ann. § 28-3153(D). At the
time, the Motor Vehicle Division continued to accept all other
federally issued Employment Authorization Documents as
proof of lawful presence.
The Present Case
Plaintiffs are five individual DACA recipients (all of
whom reside in Arizona) and the Arizona DREAM Act
Coalition, an organization that seeks to promote the interests

ARIZONA DREAM ACT COALITION V. BREWER

9

of young immigrants. All five individual Plaintiffs possess
Employment Authorization Documents issued under DACA.
Thus, all five individual Plaintiffs are prevented from
obtaining Arizona driver’s licenses under Defendants’ policy.
Together, Defendants are responsible for implementing
and enforcing the policy by which Plaintiffs are unable to
obtain Arizona driver’s licenses. Plaintiffs sued Defendants
in the U.S. District Court for the District of Arizona.
Plaintiffs alleged that Defendants’ policy violates the Equal
Protection Clause and the Supremacy Clause of the U.S.
Constitution, and sought (inter alia) a preliminary injunction
prohibiting defendants from enforcing their policy.
The district court denied Plaintiffs’ motion for a
preliminary injunction. The district court agreed that
Plaintiffs had established a likelihood of success on their
equal protection claim, but it concluded that Plaintiffs had not
shown a likelihood of irreparable harm. The district court
also concluded that Plaintiffs had not shown a likelihood of
success on their preemption claim, and that neither the public
interest nor the balance of the equities strongly favored either
side. Plaintiffs appealed.
Revision of Defendants’ Policy
While Plaintiffs’ appeal was pending, Defendants revised
their policy. Under Defendants’ revised policy, the Motor
Vehicle Division still refuses to accept Employment
Authorization Documents with category code (c)(33) — i.e.,
Employment Authorization Documents issued under DACA
— as proof of authorized presence. Now, however, the
Motor Vehicle Division also refuses to accept Employment
Authorization Documents with category codes (c)(14) (issued
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to recipients of other forms of deferred action, see 8 C.F.R.
§ 274a.12(c)(14)) and (a)(11) (issued to recipients of deferred
enforced departure, see 8 C.F.R. § 274a.12(a)(11)).
Defendants contend that, as revised, their policy does not
violate the Equal Protection Clause.
JURISDICTION
We have jurisdiction pursuant to 28 U.S.C. § 1292(a)(1).
STANDARD OF REVIEW
We review the district court’s denial of a preliminary
injunction for abuse of discretion. Sw. Voter Registration
Educ. Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003)
(en banc). “A court abuses its discretion when it applies an
incorrect legal rule or relies upon a factual finding that is
illogical, implausible, or without support in inference that
may be drawn from the record.” Valle del Sol Inc. v. Whiting,
732 F.3d 1006, 1014 (9th Cir. 2013) (internal quotation marks
and alterations omitted).
DISCUSSION
“A plaintiff seeking a preliminary injunction must
establish that he [or she] is likely to succeed on the merits,
that he [or she] is likely to suffer irreparable harm in the
absence of preliminary relief, that the balance of equities tips
in his [or her] favor, and that an injunction is in the public
interest.” Winter v. Natural Res. Def. Council, Inc., 555 U.S.
7, 20 (2008). Plaintiffs here have made all four of these
showings.
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Before we discuss the Winter factors, however, we must
decide whether Plaintiffs’ requested injunction is mandatory
or prohibitory.
I. Type of Injunction Sought
Defendants argue that Plaintiffs’ requested injunction is
mandatory, and thus subject to a heightened burden of proof.
Defendants are mistaken.
“A mandatory injunction orders a responsible party to
take action,” while “[a] prohibitory injunction prohibits a
party from taking action and preserves the status quo pending
a determination of the action on the merits.” Marlyn
Nutraceuticals, Inc. v. Mucos Pharma GmbH & Co., 571 F.3d
873, 878–79 (9th Cir. 2009) (internal quotation marks and
alteration omitted). The relevant status quo is that “between
the parties pending a resolution of a case on the merits.”
McCormack v. Hiedeman, 694 F.3d 1004, 1019 (9th Cir.
2012). As this language from McCormack suggests, the
“status quo” refers to the legally relevant relationship
between the parties before the controversy arose. See id. at
1020.
Here, Plaintiffs contest the enforceability of Defendants’
new policy. The status quo before Defendants’ revised their
policy in response to DACA was that Plaintiffs were subject
to a legal regime under which all holders of federal
Employment Authorization Documents were eligible for
Arizona driver’s licenses. By revising their policy in
response to DACA, Defendants affirmatively changed this
status quo.
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The district court erred in defining the status quo ante
litem as a situation in which “Defendants did not issue
driver’s licenses to Plaintiffs.” Plaintiffs do not challenge
any particular refusal to grant driver’s licenses to them as
individuals. Instead, Plaintiffs challenge the Arizona
Department of Transportation’s driver’s license eligibility
standards, in general. The result of an injunction here may be
that, under state law, Arizona will ultimately provide driver’s
licenses to DACA recipients. But an injunction will not
“order[]” Defendants to take this step. See Marlyn
Nutraceuticals, 571 F.3d at 879.
Likewise, it does not matter that DACA recipients only
became eligible for Employment Authorization Documents
pursuant to a new federal policy, or that Defendants timed
their new policy to come into effect before Plaintiffs could
obtain Employment Authorization Documents. An action by
a third party (here, the federal government) that will not be
affected by this litigation cannot define the status quo
between the parties.
Plaintiffs’ requested preliminary injunction is not
mandatory. Instead, like other injunctions that prohibit
enforcement of a new law or policy, Plaintiffs’ requested
injunction is prohibitory. See, e.g., Bay Area Addiction
Research & Treatment, Inc. v. City of Antioch, 179 F.3d 725,
727–30, 732 n.13 (9th Cir. 1999).
II. Likelihood of Success on the Merits
A. Preemption Claim
“A fundamental principle of the Constitution is that
Congress has the power to preempt state law.” Crosby v.
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Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000)
(citing, inter alia, U.S. Const., art. VI, cl. 2; Gibbons v.
Ogden, 9 Wheat. 1 (1824)). Under this principle, “state law
is naturally preempted to the extent of any conflict with a
federal statute.” Id. State law is conflict-preempted when it
is impossible to comply with both state law and federal law.
See, e.g., Fla. Lime & Avocado Growers, Inc. v. Paul,
373 U.S. 132, 142–43 (1963). Additionally, even if it is
possible to comply with both state and federal law, state law
is conflict-preempted whenever it “stands as an obstacle to
the accomplishment and execution of the full purposes and
objectives of Congress.” Arizona v. United States, 132 S. Ct.
2492, 2501 (2012) (quoting Hines v. Davidowitz, 312 U.S. 52,
67 (1941)).
Plaintiffs argue that Defendants’ policy is conflictpreempted because it interferes with Congress’s intent that
the Executive Branch possess discretion to determine when
noncitizens may work in the United States. While we are
unable to resolve this issue conclusively on the record now
before us, we agree that Plaintiffs’ conflict-preemption theory
is plausible.
Congress has given the Executive Branch broad discretion
to determine when noncitizens may work in the United
States.1 See, e.g., 8 U.S.C. § 1324a(h)(3) (defining
“unauthorized alien,” for employment purposes, as an alien
who is neither a lawful permanent resident nor “authorized to
be . . . employed by this chapter or by the Attorney General”);
8 U.S.C. § 1324a(h)(1) (providing that Attorney General is
1

Conversely, determining when noncitizens may work is not within the
states’ traditional police power. See Truax v. Raich, 239 U.S. 33, 42
(1915).
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responsible for certifying aliens’ right to work in the United
States); 8 U.S.C. § 1324a(b)(1)(C)(ii) (providing that a
document is valid as evidence of employment authorization
if “the Attorney General finds [it], by regulation, to be
acceptable” for that purpose); see also 8 U.S.C. § 1103(g)(2)
(authorizing Attorney General to “perform such other acts as
the Attorney General determines to be necessary” to enforce
the nation’s immigration laws); 8 C.F.R. § 274a.12
(establishing classes of noncitizens authorized to work in the
United States). Exercising this discretion, the Executive
Branch has determined that deferred action recipients —
including DACA recipients — are ordinarily authorized to
work in the United States. 8 C.F.R. § 274a.12(c)(14). In fact,
DACA recipients are required to apply for employment
authorization, in keeping with the Executive’s intention that
DACA recipients remain “productive” members of society.
Plaintiffs’ conflict preemption argument is that although
Congress has given the Executive discretion to determine
when noncitizens may work in the United States, and the
Executive has determined that DACA recipients may —
indeed, should — work in the United States, Defendants’
policy obstructs many DACA recipients’ ability to work in
Arizona. By ensuring that DACA recipients are unable to
drive, Plaintiffs maintain, Defendants’ policy severely
curtails DACA recipients’ ability to work.
As a practical matter, the ability to drive may be a virtual
necessity for people who want to work in Arizona. The
record shows that more than eighty-seven percent of
Arizona’s workforce commutes to work by car. (By contrast,
only about two percent of Arizonans commute to work using
public transportation.) Indeed, with one exception, the
individual Plaintiffs in this case — like the vast majority of
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working Arizonans — rely on cars in commuting to work.2
And beyond the need for transportation, the link between
driver’s licenses and the ability to work is heightened by the
fact that some jobs — including jobs for which two Plaintiffs
wished to apply — require driver’s licenses as a condition of
hire. If Plaintiffs can ultimately show adequate proof of the
link between driver’s licenses and the ability to work in
Arizona, we agree that Defendants’ policy would be conflictpreempted.
It does not matter that Defendants’ policy does not
formally prohibit DACA recipients from working.
“[P]reemption analysis must contemplate the practical result
of the state law, not just the means that a state utilizes to
accomplish the goal.” United States v. Alabama, 691 F.3d
1269, 1296 (11th Cir. 2012), cert. denied, 133 S. Ct. 2022
(2013). In considering whether a state law is conflictpreempted, “we ‘consider the relationship between state and
federal laws as they are interpreted and applied, not merely as
they are written.’” Ting v. AT&T, 319 F.3d 1126, 1137 (9th
Cir. 2003) (quoting Jones v. Rath Packing Co., 430 U.S. 519,
526 (1977)). If the practical result of the application of
Defendants’ policy is that DACA recipients in Arizona are
generally obstructed from working — despite the Executive’s
determination, backed by a delegation of Congressional
authority, that DACA recipients throughout the United States
may work — then Defendants’ policy is preempted.
2

One Plaintiff does not commute to work by car only because she does
not work at all: her lack of a driver’s license prevents her from pursuing
employment. Another Plaintiff is compelled to spend four hours each day
commuting via public transportation because he is unable to obtain a
driver’s license. Previously, this same Plaintiff relied on a third party to
drive him to and from work each day. The remaining three individual
Plaintiffs all commute to work by car.
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Likewise, it does not matter that DACA recipients in
Arizona may drive to work illegally, without possessing valid
Arizona driver’s licenses. “[P]re-emption cases ordinarily
assume compliance with the state-law duty in question.”
Geier v. Am. Honda Motor Co., Inc., 529 U.S. 861, 882
(2000) (emphasis omitted). State law is preempted whenever
its application would frustrate the objectives and purposes of
Congress, even if the state law’s own application is frustrated
by individuals’ noncompliance.
If, on the merits, Plaintiffs submit adequate proof that
Defendants’ policy interferes with the DHS Secretary’s
directive that DACA recipients be permitted (and, indeed,
encouraged) to work, they will, in turn, show that
Defendants’ policy interferes with Congress’s intention that
the Executive determine when noncitizens may work in the
United States. In this way, Defendants’ policy would “stand[
] as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress.” Arizona, 132 S.
Ct. at 2501.
We need not rely on Plaintiffs’ preemption claim,
however, in determining whether Plaintiffs have established
a likelihood of success on the merits of their challenge to
Defendants’ policy. As we next explain — and as the district
court held — Plaintiffs have established a likelihood of
success on the merits of their Equal Protection Clause claim.3
3

We need not, and do not, reach Plaintiffs’ other preemption arguments
at this preliminary stage in the litigation. The fact that we do not reach
Plaintiffs’ other preemption arguments, however, does not mean that
Judges Pregerson and Berzon disagree with Judge Christen’s thoughtful
and persuasive concurrence. On the contrary, for the reasons Judge
Christen notes, see Concurring Opinion at 35 n.7, Plaintiffs may well
succeed on their argument that Defendants’ policy is conflict-preempted
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As we also conclude that the other requisites for injunctive
relief are met, we must reverse the district court’s denial of a
preliminary injunction whether or not the record on Plaintiffs’
work authorization conflict preemption theory is now
adequate to establish a likelihood of success on that theory.
B. Equal Protection Claim
“The Equal Protection Clause of the Fourteenth
Amendment commands that no State shall ‘deny to any
person within its jurisdiction the equal protection of the
laws,’ which is essentially a direction that all persons
similarly situated should be treated alike.” City of Cleburne
v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) (citing
Plyler v. Doe, 457 U.S. 202, 216 (1982)). Plaintiffs may
prevail on their equal protection claim by showing “that a
class that is similarly situated has been treated disparately.”
Christian Gospel Church, Inc. v. City and Cnty. of San
Francisco, 896 F.2d 1221, 1225 (9th Cir. 1990).
“The first step in equal protection analysis is to identify
the state’s classification of groups.” Country Classic Dairies,
Inc. v. Milk Control Bureau, 847 F.2d 593, 596 (9th Cir.
1988). “The groups must be comprised of similarly situated
persons so that the factor motivating the alleged
discrimination can be identified.” Thornton v. City of St.
Helens, 425 F.3d 1158, 1167 (9th Cir. 2005). The groups

in that it conflicts with the federal understanding that DACA recipients
enjoy “authorized” presence in the United States. Additionally, Judges
Pregerson and Berzon might well agree with Judge Christen’s insightful
field preemption analysis, if Judges Pregerson and Berzon were convinced
that Plaintiffs had raised this variety of preemption argument as a ground
for preliminary relief.
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need not be similar in all respects, but they must be similar in
those respects relevant to the Defendants’ policy. See
Nordlinger v. Hahn, 505 U.S. 1, 10 (1992).
We agree with the district court that DACA recipients are
similarly situated to other categories of noncitizens who may
use Employment Authorization Documents to obtain driver’s
licenses in Arizona. Even under Defendants’ revised policy,
Arizona issues driver’s licenses to noncitizens holding
Employment Authorization Documents with category codes
(c)(9) and (c)(10). These (c)(9) and (c)(10) Employment
Authorization Documents are issued to noncitizens who have
applied for adjustment of status and cancellation of removal,
respectively. See 8 C.F.R. § 274a.12(c)(9)–(10). As the
district court held, these noncitizens are likely similarly
situated to DACA recipients.
Defendants look to the statutory and regulatory
availability of immigration relief for the (c)(9) and (c)(10)
groups as a point of distinction. But individuals with (c)(10)
employment authorization, for example, are not in the United
States pursuant to any statutory provision while their
applications are pending. With regard to adjustment of status,
we have noted that “the submission of an application does not
connote that the alien’s immigration status has changed, as
the very real possibility exists that the INS will deny the
alien’s application altogether.” Vasquez de Alcantar v.
Holder, 645 F.3d 1097, 1103 (9th Cir. 2011) (quoting United
States v. Elrawy, 448 F.3d 309, 313 (5th Cir. 2006)).
In sum, like DACA recipients, many noncitizens who
have applied for adjustment of status and cancellation of
removal possess no formal lawful immigration status, and
may never obtain any. See Guevara v. Holder, 649 F.3d
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1086, 1095 (9th Cir. 2011). Like DACA recipients,
noncitizens who have applied for adjustment of status and
cancellation of removal often have little hope of obtaining
formal immigration status in the foreseeable future. Indeed,
those with (c)(10) documents are already in removal
proceedings, while many DACA recipients are not —
suggesting that individuals in the (c)(10) category are more,
not less, likely to be removed in the near future than are
DACA recipients. In the relevant respects, then, noncitizens
with (c)(9) and (c)(10) employment authorization documents
are similarly situated to DACA recipients.
Unlike DACA recipients, however, noncitizens holding
(c)(9) and (c)(10) Employment Authorization Documents
may use those documents when applying for Arizona driver’s
licenses to prove — to the satisfaction of the Arizona
Department of Transportation — that their presence in the
United States is authorized under federal law. As the district
court found, these two groups of noncitizens account for more
than sixty-six percent of applicants who obtained Arizona
driver’s licenses using Employment Authorization
Documents during the past seven years. Although DACA
recipients are similarly situated to noncitizens holding (c)(9)
and (c)(10) Employment Authorization Documents, they have
been treated disparately.
Having concluded that Defendants’ revised policy targets
DACA recipients for disparate treatment, as compared to
other persons who are similarly situated, we would ordinarily
determine which standard of scrutiny to apply to Defendants’
policy. See, e.g., Country Classic Dairies, 847 F.2d at 596.
Here, however, we need not decide what standard of scrutiny
applies to Defendants’ policy: as the district court concluded,
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Defendants’ policy is likely to fail even rational basis
review.4
To survive rational basis review, Defendants’ disparate
treatment of DACA recipients must be “rationally related to
a legitimate state interest.” City of Cleburne, 473 U.S. at 440.
Even considering the revisions to Defendants’ policy, we can
identify no legitimate state interest that is rationally related to
Defendants’ decision to treat DACA recipients disparately
from noncitizens holding (c)(9) and (c)(10) Employment
Authorization Documents. Defendants suggest that it is
rational to accept (c)(9) and (c)(10) Employment
Authorization Documents as proof that the holder’s “presence
. . . is authorized under federal law,” Ariz. Rev. Stat. Ann.
§ 28-3153(D), because persons with (c)(9) and (c)(10)
documents “[are] on a path to lawful status,” while DACA
recipients are not. As an initial matter, we are unconvinced
that Defendants have defined “a path to lawful status” in a
meaningful way. After all, noncitizens’ applications for
adjustment of status or cancellation of removal are often
denied, so the supposed “path” may lead to a dead end. But
even if we were to accept the premise of Defendants’
argument, we would still reject the conclusion. Defendants’
policy must be rationally related to a legitimate state interest
in treating noncitizens holding (c)(9) and (c)(10) Employment

4

Though we need not decide what standard of scrutiny to apply here, we
note that the Supreme Court has consistently required the application of
strict scrutiny to state action that discriminates against noncitizens
authorized to be present in the United States. See Nyquist v. Mauclet ,
432 U.S. 1 (1977); Graham v. Richardson , 403 U.S. 365 (1971);
Takahashi v. Fish & Game Comm’n , 334 U.S. 410 (1948). Conversely,
alienage-based discrimination is subject to rational basis review only when
the aliens targeted by that discrimination are “presen[t] in this country in
violation of federal law.” Plyler v. Doe, 457 U.S. 202, 223 (1982).
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Authorization Documents as authorized to be present in the
United States under federal law, while refusing to so treat
Plaintiffs.
We discern no rational relationship between Defendants’
policy and a legitimate state interest. Instead, in purporting
to distinguish between these categories, Arizona assumes for
itself the federal prerogative of classifying noncitizens —
despite the fact that “[t]he States enjoy no power with respect
to the classification of aliens.” Plyler, 457 U.S. at 225.
Unless there is some basis in federal law for viewing
(c)(9) and (c)(10) Employment Authorization recipients as
having federally authorized presence that DACA recipients
lack, Arizona’s attempt at rationalizing this discrimination
fails. See id. We can see no such basis: we see no reason
why Employment Authorization Documents held by (c)(9)
and (c)(10) noncitizens demonstrate federally authorized
presence, while DACA recipients’ Employment
Authorization Documents do not. Defendants assert that
“unlike deferred action recipients, [Employment
Authorization Document] holders with all other codes either
have lawful status, are on a path to lawful status, or have an
[Employment Authorization Document] that is tied to relief
provided for under the [Immigration and Nationality Act].”
But Employment Authorization Documents merely “tied” to
the potential for relief do not indicate that the document
holder has current federally authorized presence, as Arizona
law expressly requires. Ariz. Rev. Stat. Ann. § 28-3153(D).
Nor is it apparent why, if Employment Authorization
Documents held by (c)(9) and (c)(10) noncitizens do establish
that their bearers are currently authorized to be present in the
United States, the same is not true of Plaintiffs’ Employment
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Authorization Documents.
Until (c)(9) and (c)(10)
noncitizens receive the relief that they have applied for, they
are authorized to be present in the United States in the same
sense that DACA recipients are authorized to be here: in both
cases, the federal government has allowed noncitizens to
remain in the United States, has pledged not to remove them
during the designated period, and has authorized them to
work in this country. Defendants’ “enjoy no power with
respect to the classification of aliens,” Plyler, 457 U.S. at
225, so their attempt to distinguish between these noncitizens
on the basis of an immigration classification that has no basis
in federal law is not likely to withstand equal protection
scrutiny.
Defendants advance four other justifications for their
policy, all of which were also raised in — and rejected by —
the district court. These additional justifications purport to
rely on Defendants’ judgment as to the wisdom of granting
driver’s licenses to DACA recipients, to explain Defendants’
differential treatment of otherwise equivalent federal
immigration classifications.
We agree with the district court that Defendants’ other
justifications for their policy are unlikely to survive rational
basis review. The granting or withholding of driver’s licenses
is tangential to the classification before us. Defendants’
“rel[iance] on a classification” — the classification of DACA
recipients as federally unauthorized and noncitizens with
(c)(9) and (c)(10) Employment Authorization Documents as
federally authorized — “whose relationship to an asserted
goal” — limiting access to driver’s licenses — “is so
attenuated as to render the distinction arbitrary or irrational,”
is not likely to withstand rational basis review. City of
Cleburne, 473 U.S. at 446.
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First, Defendants suggest that issuing driver’s licenses to
DACA recipients might expose the Arizona Department of
Transportation to legal liability “for issuing driver’s licenses
to 80,000 unauthorized immigrants.” As the district court
noted, however, “this concern has not been borne out by the
numbers”: as of February 14, 2013, only 14,938 Arizona
residents had applied for DACA. (Meanwhile, between 2005
and 2012, Arizona issued approximately 47,500 driver’s
licenses to holders of non-DACA Employment Authorization
Documents.) Also, as the district court noted, Defendants are
unable to identify instances in which the Arizona Department
of Transportation has faced liability for issuing licenses to
noncitizens not authorized to be present in the United States.
Second, Defendants suggest that issuing driver’s licenses
to DACA recipients might allow DACA recipients to access
state and federal benefits to which they are not entitled. As
the district court observed, however, Defendant Halikowski
(Director of the Arizona Department of Transportation) and
Defendant Stanton (Assistant Director for the Motor Vehicle
Division) testified that they had no basis whatsoever for
believing that a driver’s license alone could be used to
establish eligibility for such benefits. It follows that
Defendants have no rational basis for any such belief.
Third, Defendants suggest that the DACA program might
be canceled, requiring Arizona to revoke DACA recipients’
driver’s licenses.5 If anything, however, it is less likely that

5

In the same vein, Defendants argue for the first time on appeal that
their policy avoids “unduly burdening [the Arizona Department of
Transportation] with processing an extremely large number of license
applications from groups that are not lawfully authorized to be in the
United States . . . .” As noted, the numbers do not bear out this fear,
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Arizona will need to revoke DACA recipients’ driver’s
licenses, compared to driver’s licenses issued to noncitizens
holding (c)(9) and (c)(10) Employment Authorization
Documents. While Defendants’ concern for DACA’s
longevity is purely speculative, applications for adjustment of
status or cancellation of removal are routinely denied.
Fourth, Defendants suggest that DACA recipients may
have their authorized presence revoked at any time, and
thereafter may be quickly removed from the United States,
leaving those they may have injured in automobile accidents
with no financial recourse. Here too, however, Defendants’
professed concern applies with equal force to noncitizens
holding (c)(9) and (c)(10) Employment Authorization
Documents. Noncitizens who have applied for adjustment of
status or cancellation of removal may find their applications
denied at any time, and thereafter may be quickly removed
from the United States, leaving those they may have injured
in automobile accidents with no financial recourse.
Nevertheless, Defendants’ policy allows noncitizens holding
(c)(9) and (c)(10) Employment Authorization Documents to
obtain driver’s licenses, while prohibiting DACA recipients
from doing the same.6

especially when compared to the non-DACA holders of Employment
Authorization Documents who have received licenses.
6

Indeed, Defendants’ professed concern applies to practically every
driver that Arizona now licenses. Any driver — regardless of his or her
citizenship or immigration status — could flee Arizona after an
automobile accident, in an effort to avoid financial responsibility for that
accident.
To mitigate this risk, Arizona already requires every driver to carry
proof of financial responsibility, such as car insurance. See Ariz. Rev.
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The record does suggest one additional reason for
Defendants’ policy, but that reason does not establish that
Defendants’ classification of DACA recipients is rationally
related to a legitimate state interest. Defendants’ policy
appears intended to express animus toward DACA recipients
themselves, in part because of the federal government’s
policy toward them. Such animus, however, is not a
legitimate state interest. “If the constitutional conception of
‘equal protection of the laws’ means anything, it must at the
very least mean that a bare desire to harm a politically
unpopular group cannot constitute a legitimate governmental
interest.” Romer v. Evans, 517 U.S. 620, 634 (1996)
(alterations and ellipsis omitted; emphasis in original).
In short, we agree with the district court that Plaintiffs
demonstrated a likelihood of success on their equal protection
claim. The subsequent revision of Defendants’ policy does
not undermine this conclusion. The current policy continues
to permit the use of Employment Authorization Documents
as proof of authorized presence for two sizeable groups of
noncitizens similarly situated to DACA recipients. The
district court relied, in part, on that comparison in concluding
that the Defendants’ policy likely violates the Equal
Protection Clause. We agree that comparison remains apt,
the partial change in policy notwithstanding.
In short, Defendants’ policy remains likely to violate the
Equal Protection Clause.

Stat. Ann. § 28-4135. In light of this financial responsibility requirement,
we are skeptical of Defendants’ suggestion that DACA recipients’
removal would leave accident victims without financial recourse.
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III. Likelihood of Irreparable Harm

Plaintiffs have also shown that, in the absence of a
preliminary injunction, they are likely to suffer irreparable
harm.
Irreparable harm is traditionally defined as harm for
which there is no adequate legal remedy, such as an award of
damages. See Rent-A-Ctr., Inc. v. Canyon Television &
Appliance Rental, Inc., 944 F.2d 597, 603 (9th Cir. 1991).
Because intangible injuries generally lack an adequate legal
remedy, “intangible injuries [may] qualify as irreparable
harm.” Id.
Plaintiffs in this case have produced ample evidence that
Defendants’ policy causes them to suffer irreparable harm.
In particular, Plaintiffs’ inability to obtain driver’s licenses
likely causes them irreparable harm by limiting their
professional opportunities. Plaintiffs’ ability to drive is
integral to their ability to work — after all, eighty-seven
percent of Arizona workers commute to work by car. It is
unsurprising, then, that Plaintiffs’ inability to obtain driver’s
licenses has hurt their ability to advance their careers.
Plaintiffs’ lack of driver’s licenses has prevented them from
applying for desirable entry-level jobs, and from remaining
in good jobs where they faced possible promotion. Likewise,
one Plaintiff — who owns his own business — has been
unable to expand his business to new customers who do not
live near his home. Plaintiffs’ lack of driver’s licenses has,
in short, diminished their opportunity to pursue their chosen
professions. This “loss of opportunity to pursue [Plaintiffs’]
chosen profession[s]” constitutes irreparable harm. Enyart v.
Nat’l Conference of Bar Exam’rs, Inc., 630 F.3d 1153, 1165
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(9th Cir. 2011); see also Chalk v. U.S. Dist. Ct., 840 F.2d 701,
709–10 (9th Cir. 1988).
The irreparable nature of Plaintiffs’ injury is heightened
by Plaintiffs’ young age and fragile socioeconomic position.
Setbacks early in their careers are likely to haunt Plaintiffs for
the rest of their lives. Thus, “a delay, even if only a few
months, pending trial represents . . . productive time
irretrievably lost” to these young Plaintiffs. Chalk, 840 F.2d
at 710. Plaintiffs’ entire careers may be constrained by
professional opportunities they are denied today.
We are unpersuaded by Defendants’ argument that
Plaintiffs’ ability to drive illegally means they cannot suffer
harm from their inability to obtain driver’s licenses. Laws are
not irrelevant simply because they may be disobeyed. There
can be no serious dispute that Defendants’ policy hinders
Plaintiffs’ ability to drive, and that this (in turn) hinders
Plaintiffs’ ability to work and engage in other everyday
activities.
No award of damages can compensate Plaintiffs’ for the
myriad personal and professional harms caused by their
inability to obtain driver’s licenses. Thus, Plaintiffs are likely
to suffer irreparable harm in the absence of an injunction.
In arriving at a contrary conclusion, the district court
applied the wrong legal standard. The district court required
Plaintiffs to show that the harm they suffered in the absence
of an injunction was “extreme or very serious,” and not
merely that this harm was irreparable. The district court
required this “extreme” level of harm because it incorrectly
believed Plaintiffs’ requested injunction was mandatory.
Plaintiffs’ requested injunction is, in fact, prohibitory. See
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supra, Part I. In this light, the district court erred by
attempting to evaluate the severity of the harm to Plaintiffs,
rather than simply determining whether the harm to Plaintiffs
was irreparable.
When the correct legal standard is applied, the record
makes clear that Plaintiffs are likely to suffer irreparable
harm unless Defendants’ policy is enjoined.
IV. Other Injunction Factors
Finally, by establishing a likelihood that Defendants’
policy violates the U.S. Constitution, Plaintiffs have also
established that both the public interest and the balance of the
equities favor a preliminary injunction. “[I]t is clear that it
would not be equitable or in the public’s interest to allow the
state . . . to violate the requirements of federal law, especially
when there are no adequate remedies available.” Valle del
Sol, 732 F.3d at 1029 (alteration and ellipsis in original). On
the contrary, the public interest and the balance of the equities
favor “prevent[ing] the violation of a party’s constitutional
rights.” Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir.
2012).
CONCLUSION
Plaintiffs have shown that they are likely to succeed on
the merits of their equal protection claim, that they are likely
to suffer irreparable harm unless Defendants’ policy is
enjoined, and that both the balance of the equities and the
public interest favor an injunction. Thus, we REVERSE the
district court’s denial of a preliminary injunction. We
REMAND with instructions to enter a preliminary injunction
prohibiting Defendants from enforcing any policy by which
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the Arizona Department of Transportation refuses to accept
Plaintiffs’ Employment Authorization Documents, issued to
Plaintiffs under DACA, as proof that Plaintiffs are authorized
under federal law to be present in the United States.
REVERSED and REMANDED.

CHRISTEN, Circuit Judge, joining the majority opinion and
concurring as to Part II.A:
For the reasons explained in Judge Pregerson’s opinion,
I agree plaintiffs have demonstrated a likelihood of success
on the merits of their equal protection claim. I further agree
they have shown a likelihood of irreparable injury, and have
satisfied the other prerequisites for injunctive relief. I write
separately to express my view that plaintiffs have also
demonstrated a likelihood of success on their preemption
claim because Arizona’s policy regulates immigration by
creating a new classification of alien status. Arizona
prohibits the issuance of driver’s licenses to anyone who does
not submit proof that his or her presence in the United States
is “authorized under federal law,” yet Arizona’s newlycrafted definition of “authorized presence” is unmoored from
and unsupported by federal law. When it adopted its new
policy regarding driver’s license eligibility, Arizona did not
merely borrow a federal immigration classification; it created
a new one. By doing so, Arizona ventured into an area—the
creation of immigration classifications—that is the exclusive
domain of the federal government.
* * *
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“[T]he ‘power to regulate immigration is unquestionably
. . . a federal power.’” Chamber of Commerce of U.S. v.
Whiting, 131 S. Ct. 1968, 1974 (2011) (quoting De Canas v.
Bica, 424 U.S. 351, 354 (1976)). Though not all state
regulations touching on immigration are preempted, id., states
may not directly regulate immigration, Valle del Sol Inc. v.
Whiting, 732 F.3d 1006, 1023 (9th Cir. 2013), cert. denied,
134 S. Ct. 1876 (2014).
Arizona’s policy does not expressly dictate who may be
present in the United States; it ostensibly regulates who can
get a state driver’s license. But the policy embodies the
State’s independent judgment that recipients of Deferred
Action for Childhood Arrivals (DACA) are not “authorized”
to be present in the United States “under federal law.” Ariz.
Rev. Stat. Ann. § 28-3153(D) (emphasis added). Interpreting
this statutory language and, by necessity, federal law, the
governor of Arizona announced in Executive Order 2012-06,
that: “the Deferred Action program does not and cannot
confer lawful or authorized status or presence” (emphasis
added). The Executive Order also announced the view that
“[t]he issuance of Deferred Action or Deferred Action . . .
employment authorization documents to unlawfully present
aliens does not confer upon them any lawful or authorized
status” (emphasis added).
In accord with the Executive Order, Arizona revised its
driver’s license policy in response to the announcement of the
federal DACA program. Arizona’s revised policy reflects its
position that beneficiaries of three types of relief from
removal—DACA, regular deferred action, and deferred
enforced departure—all lack authorized presence under
federal law. On appeal, defendants forthrightly acknowledge
that this determination does not follow directly from any
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particular federal law, but only from Arizona’s separate
interpretation of the federal immigration scheme. According
to this interpretation: “DACA, regular deferred action, and
deferred enforced departure have no basis in [federal] statute
or regulation but rather reflect the federal executive’s
discretionary decision not to enforce federal law.”1
Paradoxically, Arizona classifies as “authorized” two
other groups of aliens that similarly lack lawful immigration
status under federal law—recipients of (c)(9) and (c)(10)
employment authorization documents—because, defendants
claim, these groups are on a “path to legal status.”2 The terms
“deferred action,” “deferred enforced departure,” and “lawful
immigration status” all expressly appear in federal law. See,
e.g., 8 U.S.C. § 1227(d)(2) (deferred action); 8 C.F.R.
§ 1245.9(g)(4) (deferred enforced departure); 8 C.F.R.
§ 245.1(d)(1) (lawful immigration status). But no federal law
expressly articulates or even implies the distinct concept of a
“path to legal status.” This novel gloss on the federal
immigration scheme underlies Arizona’s sub-classification of
aliens lacking lawful status into two new groups, one of
which it deems authorized to be present, and the other it
deems “not authorized.”
Plaintiffs argue that Arizona’s policy is preempted by the
United States Constitution as an impermissible regulation of
1

The existence of this discretion is recognized in both the United States
Code and the Code of Federal Regulations. See, e.g., 8 U.S.C.
§ 1154(a)(1)(D)(i)(II), (VI); 8 U.S.C. § 1227(d)(2); 8 C.F.R.
§ 245a.2(b)(5).
2

As our opinion notes, recipients of (c)(9) and (c)(10) documents are
noncitizens who have applied for adjustment of status and cancellation of
removal, respectively. See 8 C.F.R. § 274a.12(c)(9)–(10).
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immigration status. They claim that the Constitution reserves
regulation of immigration to the federal government.3
Plaintiffs point to language from the Supreme Court’s
decision in De Canas suggesting that a direct state regulation
of immigration would be “constitutionally proscribed.”
424 U.S. at 356; see id. at 352–56; cf. Toll v. Moreno,
458 U.S. 1, 10 (1982) (“[T]he preeminent role of the Federal
Government with respect to the regulation of aliens. . . .
derives from various sources, including the Federal
Government’s power ‘[t]o establish [a] uniform Rule of
Naturalization,’ U.S. Const., Art. I, § 8, cl. 4, its power ‘[t]o
regulate Commerce with foreign Nations,’ id., cl. 3, and its
broad authority over foreign affairs.”). De Canas described
“a regulation of immigration” as “essentially a determination
of who should or should not be admitted into the country, and
the conditions under which a legal entrant may remain.”
424 U.S. at 355. In Whiting, the Court cited De Canas and
reaffirmed that regulation of immigration is a federal power.
131 S. Ct. at 1974. Even more recently, the Court in Arizona
v. United States recognized that “[t]he federal power to
determine immigration policy is well settled.” 132 S. Ct.
2492, 2498 (2012).
It is unnecessary in this case to resolve whether a
regulation of immigration is preempted under the
Constitution or merely by statutory law. Even if such a
regulation would not be directly preempted by the

3

Arizona mischaracterizes plaintiffs’ position as being that “any state
law touching on immigration is constitutionally preempted.” But plaintiffs
recognize that the mere “fact that aliens are the subject of a state statute
does not render it a regulation of immigration.” See De Canas, 424 U.S.
at 355.
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Constitution,4 it would still be subject to preemption based on
“[t]he comprehensiveness of the [Immigration &
Naturalization Act (INA)] scheme for regulation of
immigration and naturalization.”5 De Canas, 424 U.S. at 359;
see Whiting, 131 S. Ct. at 1973; see also Clare Huntington,
The Constitutional Dimension of Immigration Federalism, 61
Vand. L. Rev. 787, 852 (2008) (arguing that “federal
exclusivity in the admission and removal of non-citizens is
better understood to rest on ordinary statutory preemption”).
The Supreme Court’s immigration jurisprudence
recognizes that the occupation of a regulatory field may be
“inferred from a framework of regulation ‘so pervasive . . .
that Congress left no room for the States to supplement it.’”
Arizona, 132 S. Ct. at 2501 (quoting Rice v. Sante Fe
Elevator Corp., 331 U.S. 218, 230 (1947)). The Supreme
Court has indicated that the INA provides a pervasive
framework with regard to the admission, removal, and
presence of aliens. See Whiting, 131 S. Ct. at 1973 (quoting
De Canas, 424 U.S. at 353, 359); cf. Arizona, 132 S. Ct. at
2499 (“Federal governance of immigration and alien status is
extensive and complex.”). “The States enjoy no power with
respect to the classification of aliens.” Plyler v. Doe,
457 U.S. 202, 225 (1982). The Court continues to recognize
that determinations regarding the presence of aliens in the

4

5

I express no view on this question.

But see Valle del Sol Inc., 732 F.3d at 1023 (stating in dicta that “direct
regulation of immigration” is “constitutionally proscribed”).
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United States “must be made with one voice.”6 Arizona, 132
S. Ct. at 2506–07.
Defendants counter that the State is free to adopt federal
classifications in regulations concerning state matters, such as
driver’s licenses. But this raises the question whether this is
all Arizona’s new policy does, or whether it really amounts
to an “additional or auxiliary regulation[]” of alien status.
See Arizona, 132 S. Ct. at 2502 (quoting Hines v. Davidowitz,

6

The panel majority and I have different views of the scope of the
arguments plaintiffs raised in support of their motion for a preliminary
injunction. There is no doubt that plaintiffs’ memorandum in support of
their motion unambiguously argued Arizona’s policy is an impermissible
regulation of immigration that intrudes upon the exclusive federal power
to classify aliens for purposes of admission, removal, and presence.
District Court Docket No. 30. Plaintiffs did expressly disavow that they
are “asserting that the federal government has occupied the field of
regulation of driver’s licenses .” Pls.’ Opp’n to Defs.’ Mot. to Dismiss,
District Court Docket No. 91 at 8 n.6 (emphasis added). But the
“regulation of immigration” argument addressed here is completely
different, and plaintiffs raised it point-blank. The district court considered
the argument at length, and rejected it. That plaintiffs did not frame their
“regulation of immigration” argument specifically in terms of statutory
preemption is consistent with their position that it is well established the
Constitution directly preempts state regulation of immigration. My
conclusion that plaintiffs’ argument is likely to succeed is not based
strictly on a statutory field preemption analysis. Rather, because this
appeal should be resolved on the narrowest grounds available, it is not
necessary to decide, at the preliminary injunction stage, whether the
proper basis for preemption of Arizona’s policy is statutory or
constitutional. This prudential consideration does not mean I address a
different argument from the one plaintiffs raised; plaintiffs expressly
argued to the district court that Arizona’s policy amounts to a regulation
of immigration. Because the argument was “raised sufficiently for the
trial court to rule on it,” it was not waived. Whittaker Corp. v. Execuair
Corp., 953 F.2d 510, 515 (9th Cir. 1992) (citation and internal quotation
marks omitted).
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312 U.S. 52, 66–67 (1941)). Defendants contend that the
State may employ its concept of a “path to status” to arrange
existing federal classifications into its own definition of
“authorized presence,” so long as this definition does not
stand “in direct conflict with formal immigration statuses and
classifications that the INA expressly created.” But the
classifications in federal immigration law are not Lego pieces
that the State may shape into new patterns in an exercise of
regulatory bricolage. “Where Congress occupies an entire
field, . . . even complementary state regulation is
impermissible.”7 Id.
Even a law ostensibly addressing a traditional subject of
state concern, like driver’s licenses, may effect an
impermissible regulation of immigration. This conclusion is
consistent with Supreme Court precedent and decisions from
other jurisdictions. In Toll, for example, the Court held that
preemption principles applied to a state policy concerning the
imposition of tuition charges and fees at a state university on
the basis of immigration status. 458 U.S. at 16–17. Also, the
Third Circuit recently held that municipal laws preventing
unauthorized aliens from renting housing constituted an
7

That this case involves classes of aliens the Executive has permitted to
remain in the country pursuant to its discretion is a further consideration
weighing against allowing a complementary state regulation of
immigration here. The Supreme Court has emphasized that “[a] principal
feature of the removal system is the broad discretion exercised by
immigration officials.” Arizona, 132 S. Ct. at 2499. And the Court has
specifically recognized that federal statutes contemplate and protect the
discretion of the Executive Branch when making determinations
concerning deferred action. See Reno v. Am.-Arab Anti-Discrimination
Comm., 525 U.S. 471, 484–86 (1999). The discretion that is built into
statutory removal procedures suggests that auxiliary state regulations
regarding the presence of aliens in the United States would be particularly
intrusive on the overall federal statutory immigration scheme.
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impermissible regulation of immigration and were field
preempted by the INA. Lozano v. City of Hazleton, 724 F.3d
297, 317 (3d Cir. 2013), cert. denied, 134 S. Ct. 1491 (2014)
(emphasis added). Though these housing laws did not
directly dictate who should or should not be admitted to this
country, the Third Circuit concluded that they nonetheless
“intrude[d] on the regulation of residency and presence of
aliens in the United States.” Id. (emphasis added). Similarly,
the Fifth Circuit recently held that an ordinance “allow[ing]
state courts to assess the legality of a non-citizen’s presence”
in the United States was preempted because it “open[ed] the
door to conflicting state and federal rulings on the question.”
Villas at Parkside Partners v. City of Farmers Branch,
726 F.3d 524, 536 (5th Cir. 2013), cert. denied, 134 S. Ct.
1491 (2014). The Fifth Circuit’s decision was based on its
recognition that “[t]he federal government alone . . . has the
power to classify non-citizens.” Id. Here, the practical
effects of Arizona’s policy most directly relate to the
regulation of state driver’s licenses, but this does not shield
the policy from preemption if the policy also functions as a
regulation of immigration, i.e., a separate determination of
alien status. See United States v. Alabama, 691 F.3d 1269,
1292–96 (11th Cir. 2012), cert. denied, 133 S. Ct. 2022
(2013) (holding that a state law prohibiting courts from
recognizing contracts involving unlawfully present aliens was
preempted as “a thinly veiled attempt to regulate immigration
under the guise of contract law”).
Defendants are conspicuously unable to point to any
federal statute or regulation that justifies classifying
applicants for adjustment of status and cancellation of
removal as authorized to be present, while excluding
recipients of deferred action or deferred enforced departure.
All of these groups similarly lack formal immigration status
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but are allowed to live and work in the country for a period of
time by the federal government. Lacking a specific
foundation in federal statutory or regulatory law, defendants
cite other sources to show that Arizona’s definition of
“authorized presence” at least tracks the federal scheme, but
these efforts are equally unpersuasive.
First, defendants point to the “Frequently Asked
Questions” (FAQ) section of the website for the United States
Citizenship and Immigration Services. The answer to one of
the questions states that although DACA recipients “do not
accrue unlawful presence (for admissibility purposes) during
the period of deferred action, deferred action does not confer
any lawful status.” But the position articulated on this
website is entirely consistent with the Executive’s
discretionary authority to defer prosecution of some
individuals without changing their formal immigration status.
The “answer” in the FAQ section lends no support to Arizona
because the terms “presence” and “status” are terms of art in
the scheme of federal immigration law, and they are not
necessarily interchangeable. See Chaudhry v. Holder,
705 F.3d 289, 291 (7th Cir. 2013) (“The Board [of
Immigration Appeals has] acknowledged that ‘unlawful
presence’ and ‘unlawful status’ are distinct concepts.”);
Dhuka v. Holder, 716 F.3d 149, 154–59 (5th Cir. 2013)
(accepting the Board’s distinction between presence and
status and rejecting argument that an authorized stay pursuant
to 8 U.S.C. § 1182(a)(9)(B)(ii) is equivalent to lawful status).
More fundamentally, of course, it cannot be disputed that the
FAQ section of a federal website is not a source of “federal
law,” nor would an interpretation announced there be subject
to deference by a court.
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Defendants also point to a Congressional Research
Service Memorandum remarking that “[m]any observers
characterize foreign nationals with relief from removal who
obtain temporary work authorizations as ‘quasi-legal’
unauthorized migrants.” The Memorandum states that such
persons “may be considered ‘lawfully present’ for some very
narrow purposes under the INA . . . but are otherwise
unlawfully present.” But the Memorandum cites no statutory
or regulatory provision in support of this statement, and a
research memorandum, like a website, is not federal law. It
should also be noted that if Arizona were actually relying on
the Memorandum’s purported classification of “quasi-legal”
unauthorized migrants, Arizona would not have made driver’s
licenses accessible to noncitizens with (c)(9) and (c)(10) work
authorizations, because these noncitizens would also appear
to fall under the purported “quasi-legal” classification.8
Not only does Arizona’s classification of aliens with
authorized presence lack a specific anchor in federal law, but
the primary federal law concerning the status of aliens, the
INA, points away from Arizona’s interpretation. For
purposes of determining the admissibility of aliens other than
those lawfully admitted for permanent residence, the INA
states that if an alien is present in the United States beyond a
“period of stay authorized by the Attorney General” or
without being admitted or paroled, the alien is “deemed to be
unlawfully present in the United States.” 8 U.S.C.
§ 1182(a)(9)(B)(ii) (emphases added). The administrative
regulations implementing this section of the INA, to which

8

Under the classification suggested by the Memorandum, recipients of
(c)(9) and (c)(10) authorizations are, like DACA recipients, “foreign
nationals with relief from removal who obtain temporary work
authorizations.”
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we owe deference, establish that deferred action recipients do
not accrue “unlawful presence” under § 1182(a)(9)(B) for
purposes of calculating when they may seek admission to the
United States.
8 C.F.R. § 214.14(d)(3), 28 C.F.R.
§ 1100.35(b)(2). Because such recipients are present without
being admitted or paroled, their stay must be considered
“authorized by the Attorney General,” at least for purposes of
§ 1182(a)(9)(B).9
Defendants argue that the INA’s definition of “unlawful
presence” applies only “for the narrow purpose of stopping
the accrual of unlawful presence used to calculate future bars
to admissibility.” They claim that, under the federal
immigration scheme, DACA recipients may be “authorized”
for some purposes but not others.10 From there, defendants
assert that Arizona “could separately and validly determine
DACA recipients do not have authorized or lawful presence
for purposes of Arizona’s driver’s license statute, without
running afoul of any federal immigration laws” (emphasis
added). But as discussed, where Congress has created a
9

Another federal statute, the REAL ID Act, is also consistent with the
INA’s definition of “unlawful presence.” REAL ID Act of 2005, Pub. L.
No. 109-13, div. B, 119 Stat. 231. This law provides that states may issue
a driver’s license or identification card to persons who can demonstrate an
“authorized stay in the United States.” Id. § 202(c)(2)(C)(i)–(ii). Persons
with “approved deferred action status” are expressly identified as being
present in the United States during a “period of authorized stay,” for the
purpose of issuing state identification cards. Id. § 202(c)(2)(B)(viii),
(C)(ii). The REAL ID Act further weighs against Arizona’s efforts to
justify its classification under federal law.
10

For example, Arizona notes that a Department of Health and Human
Services regulation has carved out DACA recipients from the definition
of “lawful presence” for purposes of eligibility for certain benefits under
the Affordable Care Act. 45 C.F.R. § 152.2(8).
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pervasive regulatory scheme, such as for the classification of
alien status, a state may not “supplement” federal law.
Arizona, 132 S. Ct. at 2501.
In sum, defendants offer no plausible foundation for an
interpretation of federal law that classifies individuals with
(c)(9) and (c)(10) work authorization documents as having
“authorized presence,” but not DACA recipients. At the
same time, defendants ignore the use of the terms
“authorized” and “presence” in the INA, the statute that
provides the most comprehensive scheme relating to the
admissibility and status of aliens. See Whiting, 131 S. Ct. at
1973. Finally, defendants appear to have conflated the
statutory terms “presence” and “status,” while also applying
them inconsistently.
Plaintiffs are therefore likely to succeed in their argument
that Arizona’s policy for issuing driver’s licenses is an
impermissible regulation of immigration status because the
policy relies on Arizona’s separate and unsupported
determination of who is authorized to be present in the United
States under federal law. It is unnecessary at this stage to
decide whether the appropriate basis for the preemption of
state regulation of immigration lies in the federal constitution
or in the comprehensive statutory scheme for the
determination of alien status. Our panel is only called upon
to gauge whether plaintiffs are entitled to preliminary
injunctive relief. Because the Supreme Court has consistently
cautioned that the regulation of immigration is an exclusively
federal function, and because plaintiffs have persistently and
persuasively argued that Arizona’s revised policy creates a
new classification of alien status, I conclude that plaintiffs are
entitled to preliminary injunctive relief under this theory.

