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STATE OF ARIZONA ex re. Attorney
General Thomas C. Home,
Plaintiff
VS.

MARICOPA COUNTY COMMUNITY
COLLEGE DISTRICT BOARD;
Defendant,
ABEL BADILLO and BIBIANA
VAZQUEZ,
Defendant-Inter~enors.

CASE NO. 2013-009093
DEFENDANT-INTERVENORS’
MOTION FOR SUMMARY JUDGMENT
AND RESPONSE TO ARIZONA’S
MOTION FOR JUDGMENT ON THE
PLEADINGS
(Oral Argument Requested)
(Assigned to the Hon. Arthur Anderson)
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ABEL BADILLO, a single individual;
BIBIANA VAZQUEZ, a single
individual; and, BIBIANA CANALES, a
single individual,
Counter-Plaintiffs,
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VS.

STATE OF ARIZONA ex rel. Attorney
General Thomas C. Home,
Counter-Defendant.
I.

INTRODUCTION
Defendant-Intervenors Bibiana Vasquez and Abel Badillo ("Student-Intervenors") are

deferred action recipients under the federal Deferred Action for Childhood Arrivals
("DACA") program. As DACA recipients, Ms. Vasquez and Mr. Badillo are lawfully
present in the United States for the remainder of their authorized stay. They have received
Employment Authorization Documents ("EADs") and Social Security Numbers ("SSN"). In
addition, and as a result of their lawful presence under DACA, Student-Intervenors qualify
for in-state tuition under (1) 8 U.S.C. § 1623, which provides that an noncitizen who is
lawfully present is eligible for higher-education benefits on the basis of residence within a
State, and (2) under Proposition 300’s ("Prop. 300") A.R.S. § 15-1803(B), which specifically
incorporates § 1623’s federal standard. Student-Intervenors satisfied these state and federal
requirements by using their EADs as proof of lawful presence, in compliance with A.R.S. §
1-502, Arizona’s benefits statute declaring EADs sufficient to demonstrate lawful presence.
Before DACA was instituted, Arizona correctly concluded that A.R.S. § 15-1803(B)
had to be read in compliance with § 1623, and that lawfully present students qualified for instate tuition. After DACA--in a blatant attempt to strip DACA students of in-state tuition-the State of Arizona changed position, asserting for the first time that lawful presence was
not the standard governing residency requirements for tuition, and pointing to irrelevant
federal statutes that do not govern residency requirements for noncitizens. This State policy
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targeting DACA students is based on animus against DACA students and the federal
government’s DACA policy.
Arizona’s policy, which targets only DACA students, is unconstitutional. It is
preempted by federal law because (1) it would allow the state to invalidate rights granted by
federal law and (2) it uses standards different from federal standards to classify noncitizens.
In addition, Arizona’s policy violates the Equal Protection Clause of the United States by
treating DACA recipients differently than all other deferred action recipients.
II. FACTUAL BACKGROUND
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A.

Student-Intervenors are Life-Long Arizona Residents Who Seek To
Become Teachers and Business Owners.

Student-Intervenor Bibiana Vazquez is a 20-year-old resident of Phoenix and student

12

at Phoenix College. At MCCCD, Ms. Vazquez is pursuing an Associates of Arts in

13

Elementary Education and has a 3.875 grade point average. Ms. Vazquez’s dream is to

14

transfer to Arizona State University ("ASU"), attain a Bachelors of Arts in Education, and

15

become a teacher. Ms. Vasquez has lived in Maricopa County since she was one years old.

16

She has been granted deferred action under DACA, and has received an EAD and a SSN.

17

Student-Intervenor Abel Badillo is a 19-year-old resident of Phoenix and a student at

18

Glendale Community College. Mr. Baldillo plans to transfer to ASU to pursue a Bachelors

19

of Arts in Business Marketing. He hopes to one day launch his own marketing company.

20

Mr. Badillo has lived in Maricopa County since he was about four years old. He has been

21

granted deferred action under DACA, and has received an EAD and a SSN.

22

If the state prevails against Ms. Vazquez and Mr. Baldillo, the cost of a typical 15-unit

23

semester would increase from $1,214 to $4,744. This increases tuition for a year by a total

24

of $7,080. By nearly quadrupling the cost of their community college education, Arizona

25

would force Ms. Vasquez and Mr. Baldillo to make difficult decisions regarding how to pay

26

for their education. They would be forced to work more hours, allowing fewer hours for
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study. Compounding this injury, they would not be able to afford to take the same number
of units each year, which would substantially delay their efforts to transfer to ASU. Thus,
even assuming that these increased costs meant only a delay in years rather than blocking
their dreams outright, the local community would be denied a teacher and small business
owner for the period that they toiled to pay these higher (and inappropriate) tuition rates.
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B.

Applicable Federal and State Law.
1.

In 1996, IIRAIRA Provided that Lawfully Present Students Qualify
for In-State Tuition; Arizona’s Proposition 300 Incorporates
IIRAIRA.

Congress enacted the Illegal Immigration Reform and Immigrant Responsibility Act

11

of 1996 ("IIRAIRA"), containing a specific provision that governs a noncitizen’s eligibility

12

for in-state tuition based on residence. See 8 U.S.C. § 1623. Under that law, a lawfully

13

present noncitizen qualifies for in-state tuition. Id.

14

In 2006, through Prop. 300, Arizona voters enacted A.R.S. § 15-1803, which provides

15

that a noncititzen’s eligibility for in-state tuition is "[i]n accordance with [IIRAIRA]."

16

A.R.S. § 15-1803(B). Therefore, Arizona laws explicitly applies the "lawfully present"

17

standard found in § 1623 of IIRAIRA to determine whether a noncitizen qualifies for

18

resident tuition. Id.

19
20

2. Beginning in 2006, MCCCD Accepted EADs as Evidence of Lawful Presence
under IIRAIRA and Prop 300.

21

"Immediately following the passage of Proposition 300 in 2006, Maricopa

22

Community Colleges established the policy of accepting ... employment authorization as

23

evidence of lawful presence under [IIRAIRA]." See Fidel Deck, Ex. A (Residency and

24

Citizenship Information - Statement by MCCCD Regarding DACA). This includes EADs

25

issued to DACA recipients. See 8 C.F.R. § 274a. 12(c)(14). Student-Intervenors are DACA

26

recipients with EADs.
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3.

2

In 2009, the Arizona Legislature Further Clarified that a Noncitizen
Could Prove Lawful Status Through an EAD, Consistent with the
Federal Law and MCCCD’s Practice.

3

In 2009, Arizona enacted A.R.S. § 1-502, which provides that a noncitizen can

4

demonstrate lawful presence and eligibility for state and local benefits by submitting an

5

EAD. MCCCD has accepted EADs as proof of lawful presence since 2006, consistent with

6

the federal law. See Fidel Decl., Ex. A (Statement by MCCCD Regarding DACA).
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In 2011, Attorney General Thomas Horne Affirmed that Lawfully
Present Noncitizens Qualify for In-State Tuition, Consistent with
Federal Law.

On September 12, 2011, prior to DACA, Attorney General Home issued a memo
concluding that under Prop. 300, unlawfully present noncitizens do not qualify for in-state
tuition. See Fidel Decl., Ex. B (Ariz. Att’y Gen. Op. I11-007, entitled "Community
Colleges: Student Not Lawfully Present in the U.S.") ("Home Opinion"). Attorney General
Home specifically applied Prop. 300 to § 1623 of IIRAIRA to show that Arizona law was in
compliance with the federal law. Id. at 6 n.2. He repeatedly insisted throughout the memo
that in-state tuition was restricted to students who are not unlawfully present. Id. at 2-11.
5.

In June 2012, the Federal Government Announced the DACA
Program that Grants Some Immigrants Deferred Action Status
Sufficient to Obtain In-State Tuition.

19

On June 15, 2012, the Secretary of the U.S. Department of Homeland Security

20

("DHS") announced the DACA program, which made certain young people brought to the

21

United States as children eligible for deferred action if they meet specified criteria. See Fidel

22

Decl., Ex. C (Memo. from Janet Napolitano, DHS Secretary, Exercising Prosecutorial

23

Discretion with Respect to Individuals Who Came to the United States as Children (June 15,

24

2012). The federal government explained that "[a]n individual who has received deferred

25

action is authorized by the [DHS] to be present in the United States, and is therefore

26

considered by DHS to be lawfully present during the period deferred action is in effect." See
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Fidel Decl. Ex. D (U.S. Citizenship and Immigrations Services, Frequently Asked Questions,
About Deferred Action for Childhood Arrivals ("USCIS, FAQ, About DA CA"), Q 1). The
federal government clarified that "[DACA] is one form of deferred action" and "[t]he relief
an individual received pursuant to the [DACA] process is identical for immigration purposes
for the relief obtained by any person who receives deferred action as an act of prosecutorial
discretion." Id. at Q7.
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6.

After DACA Was Implemented, the State of Arizona Targeted
DACA Recipients to Strip Away Their In-State Tuition.

Prior to the DACA program, the State of Arizona did not allege that deferred action

10

recipients lacked lawful presence, authorized presences, and legal permission from the

11

federal government to remain in the United States, nor did it attempt to deny them in-state

12

tuition. From 2006 through 2013, the State of Arizona did nothing to prevent MCCCD from

13

accepting EADs as proof of lawful presence. After the DACA program was instituted, the

14

State changed its position.

15

On June 15, 2012, the same day the DACA program was announced, Governor Janice

16

Brewer called a press conference to publicly announce her opposition to the DACA program.

17

Governor Brewer publicly denounced the DACA program as "backdoor amnesty." See Fidel

18

Decl. ¶ 7 (CNN "Brewer: Obama immigration ’outrageous,’" June 15, 2012 (video)). When

19

Governor Brewer announced the Executive Order, she referred to DACA recipients as

20

"illegal people." See Fidel Decl. ¶ 8 (Arizona Channel 12 News Video, "Why Did Brewer

21

Issue ’Dreamer’ Order?" Aug. 15, 2012 (video)). Governor Brewer believes that DACA

22

recipients are not authorized to be present in the United States, a position that the Attorney

23

General has now adopted. See Fidel Deck, Ex. E (Executive Order 2012-06).

24
25
26

On June 25, 2013, Attorney General Home, at the direction of Governor Brewer1,
1 Governor Brewer sent Attorney General Home a letter where she "specifically authorize[d]
the filing of this action, ratifie[d] the actions taken to date, and direct[ed] that it be continued
to its conclusion." See State of Arizona’s Response to MCCCD’s Motion for Judgment on

1
2
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4
5

filed this lawsuit against MCCCD for allowing DACA students to obtain in-state tuition.
The lawsuit only targets DACA recipients, but not other deferred action recipients. See
Complaint. In this lawsuit, Attorney General Home reversed the views he published in his
September 12,2011 memo, before DACA was created. See Fidel Decl., Ex. B (Home
Opinion at 2).
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ARGUMENT
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A.

IIRAIRA’s § 1623 Governs Resident Tuition Eligibility for DACA
Students in Maricopa Community Colleges.

The United State Supreme Court has held that "a specific statute will not be controlled

10

or nullified by a general one, regardless of the priority of enactment." Morton v. Mancari,

11

417 U.S. 535, 550-51 (1974); see also Bulova Watch Co. v. United States, 365 U.S. 753

12

(1961) (listing U.S. Supreme Court cases holding same).

13

Here, IIRAIRA provides the criteria for whether a noncitizen attending college is

14

eligible for resident tuition. 8 U.S.C. § 1623. Under § 1623(A), "In]or withstanding any

15

provision of law, an alien who is not lawfully present in the United States shall not be

16

eligible on the basis of residence within a State (or a political subdivision) for any

17

postsecondary education benefit unless a citizen or national of the United States is eligible

18

for such a benefit." Thus, the federal government has defined that those "not lawfully

19

present" are the only individuals restricted from receiving a post-secondary education benefit

20

based on residence. Id.

21

Here, DACA recipients are entitled to in-state tuition based on their residency within

22

Arizona and because the federal government has deemed them lawfully present. Id.; see also

23

infra III.D. Prior to DACA’s enactment, the Attorney General even agreed that § 1623(A)

24

was the governing law to determine whether noncitizens qualify for resident tuition. See

25

Fidel Decl., Ex. B (Home Opinion at 2).

26
the Pleadings at 2.
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The State may not reverse its position that § 1623 of IIRAIRA governs simply
because DACA has been instituted. Since DACA’s implementation, the State misconstrues
the law by claiming that a less relevant and more general federal statute governs, 8 U.S.C. §
1621 of the Personal Responsibility and Work Opportunity Reconciliation Act
("PRWORA"). This argument fails because PRWORA’s § 1621 makes no mention of state
residency requirements for secondary education benefits, and because § 1621 only governs
funds that are "paid in whole or in part with state monies." See § 1621(B). In contrast,
IIRAIRA’s § 1623 refers to residency requirements for noncitizens seeking in-state tuition,
and that is precisely the fact pattern in this case. Thus, IIRAIRA’s § 1623 governs.
Mancari, 417 U.S. at 550-51.
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B. The Text of Prop. 300 Affirms that § 1623 of the IIRAIRA Governs he Question
of Resident Tuition for DACA Students.
In 2006, though Prop. 300, Arizona voters enacted A.R.S. § 15-1803, regarding
"[a]lien in-state student status," which states that "[i]n accordance with [IIRAIRA]," only "a
citizen," "legal resident," or a person with "lawful immigration status" is entitled to in-state
tuition. A.R.S. § 15-1803(B) (emphasis added). In IIRAIRA, § 1623 is the provision that
addresses a noncitizen’s eligibility for in-state tuition at college, and A.R.S. § 15-1803 must
be read "[i]n accord[]" with it. The State’s (recent) argument that § 1621 of PRWORA is
governing law directly contravenes both the plain language of A.R.S. § 15-1803 and the
Attorney General’s own guidance and practice predating DACA. See Gomez Decl. Home
Opinion at 2-3) (looking to 8 U.S.C. § 1623 of IIRAIRA to interpret Prop. 300).

22
23

C.

Prop. 300’s Scope Includes Lawfully Present DACA Students Among
Appropriate Recipients of In-State Tuition.

24
1.
25
26

Prop. 300’s immigration categories do not conflict with IIRAIRA’s
§ 1623 because Arizona law uses "lawful immigration status"
interchangeably with "lawful presence."

Prop. 300’s A.R.S. § 15-1803 provides that a student who is "not a citizen" or "legal

resident" or "who is without lawful immigration status" is not entitled to in-state tuition. As
noted above, the meaning of these three terms must be in keeping with the federal law
because A.R.S. § 15-1803 is "[i]n accordance with [IIRAIRA]." See A.R.S. § 15-1803(b).
Here, "citizen," "legal resident," and "lawful immigration status" are ambiguous
5
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because these terms are not defined under either state law or the Immigration and Nationality
Act. See 8 USCA § 1101; see also A.R.S. § 15-803. According to the Arizona Supreme
Court, "where a statute is ambiguous or unclear," a court is "at liberty to resort to the rules of
statutory interpretations." See State v. Sweet, 143 Ariz. 266, 269 (1985). "[L]egislative
intent therefor must be ascertained not alone from the literal meaning of the wording of the
statute but also from the view of the whole system of related statutes ... even where the
statutes were enacted at different times, and contain no reference one to the other." Id. at
271.
Reading A.R.S. § 15-1803 in conjunction with relevant statutes, including other
portions of Prop. 300, it allows all lawfully present noncitizens to obtain in-state tuition.
Under Prop. 300, the voters enacted A.R.S. § 15-1825 regarding financial assistance to
noncitizens. Section 15-1825(a) provides that "a person ... who is without lawful
immigration status" is not entitled to state monies. See A.R.S. § 15-1825(a) (emphasis
added). Section 15-1825(b) is the recording provision for subsection (a), and it states that
"each community college ... shall report ... the total number of students who were not
entitled to [the monies under § 15-1825(a)] ... because the student was ... not lawfully
present in the United States." See A.R.S. § 15-1825(b) (emphasis added). In doing so, the
statute equates "without lawful immigration status" in subsection (a) with "not lawfully
present" in subsection (b). As with A.R.S. § 15-1825, the term "without lawful immigration
status" in A.R.S. § 15-1803 is to be used interchangeably with "not lawfully present."
Similarly, A.R.S. § 15-1781 defines that a "qualified student" for certain student loan
programs "means an Arizona resident ... who is otherwise lawfully present in the United
9
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States." See A.R.S. § 15-1781(2); § 15-1782 (emphasis added).
Throughout its statutory scheme Arizona has used various terms to describe
individuals with authorized presence or those lawfully present, and Prop. 300 is another
example of Arizona’s general practice. These terms including "without lawful immigration
status," "not lawfully present," and "otherwise lawfully present" all describe the same
individuals, those lawfully or unlawfully present individuals described in § 1623.
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2.

9
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Attorney General Horne determined that § 1623’s "lawful
presence" standard governed the question of resident tuition for
noncitizens under Prop. 300.

That the Arizona law includes lawfully present students within A.R.S. § 15-803 is

11

further supported by Attorney General Home’s 2011 Opinion. See Fidel Decl., Ex. B (Home

12

Opinion). In the Opinion, Home clarified that "Legislative statements about Proposition 300

13

and the materials provided to the voters form a unified narrative that clearly demonstrates an

14

intention to require persons not lawfully present in the United States to pay out-of-state

15

tuition rates." Id. at 7 (emphasis added). Throughout the memo, Attorney General Home

16

emphasized that Prop. 300 does not allow persons who are "not lawfully present" to obtain

17

in-state tuition. See, e.g., id. at 2-11.2 He clarified that "[t]his interpretation is consistent

18

with federal law [under 8 U.S.C. 1623(A)]." See ido at 6, n.2.

19
20

3.

After Prop. 300, A.R.S. § 1-502 further affirmed the "lawful
presence" standard.

In 2009, Arizona enacted A.R.S. § 1-502, which provides that a noncitizen can
21
demonstrate lawful presence sufficient to qualify for in-state benefits by submitting an EAD.
22
As noted above, MCCCD was accepting EADs as proof of lawful presence since 2006,
23
24

2 Here, the DACA recipients are no different than the other lawfully present persons that

25

Attorney General Home described to in this pre-DACA memo. USCIS has emphasized that
"[t]he relief an individual received pursuant to the [DACA] process is identical for
immigration purposes for the relief obtained by any person who receives deferred action as
an act ofprosecutorial discretion." See Fidel Deck, Ex. D (USCIS, FAQ, About DACA, Q7

26
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consistent with the federal law, and Arizona confirmed this practice through A.R.S. § 1-502.
The State attempts to argue that A.R.S. § 1-502 has no application to Prop. 300, but this
argument makes no sense. The State ignores an extensive statutory scheme for establishing
eligibility for Arizona benefits and instead argues that the Arizona state colleges must each
decide for themselves what the terms "citizen," "legal resident," and "lawful immigration
status" mean under state and federal law. But A.R.S. § 1-502 plainly applies on its face and
there is no exception for Prop. 300 listed in the statute.
D. Under Federal Law, DACA Students Can Establish Lawful Presence.
Under the 1NA, "an alien is deemed to be unlawfully present in the United States if
the alien is present in the United States after the expiration of the period of stay authorized
by the Attorney General." 8 U.S.C. § 1182(a)(9)(B)(ii) (emphasis added). Under this
definition, DACA students are not unlawfully present, but rather are lawfully present,
because deferred action recipients are present under a "period of stay authorized by the
Attorney General." See, Fidel Decl. Ex. F (Memo. of Donald Neufeld, Acting Assoc. Dir.,
USCIS, Consolidation of Guidance Concerning Unlawful Presence for Purposes of Sections
212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act, May 2009, at 6-7, 42; accord 8 C.F.R. §
214.14(d)(3); 8 U.S.C. § 1182(a)(9)(B)). This conclusion is further supported under USCIS
guidance, federal case law, Board of Immigration Appeals ("BIA") law, and congressional
treatment of deferred action recipients.
USCIS provides that under the DACA program, "[a]n individual who has received
deferred action [under DACA] is ... therefore considered by DHS to be lawfully present
during the period deferred action is in effect." See Fidel Decl., Ex. D (USCIS, FAQ, About
DACA at Q1).
Under DHS regulations, DACA recipients are eligible for EADs. See id. at 1; see also
8 C.F.R. § 274a. 12(c)(14). The granting of work authorization to deferred action recipients
reinforces that DHS understands them to have legal permission to be in the United States.
11
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Similarly, for the purposes of determining eligibility for Title II Social Security benefits,
DHS regulations explain that an "alien[] currently in deferred action status" is an alien
"lawfully present" and "permitted to remain in" the United States. 8 C.F.R. 1.3(a)(4)(iv); see
also Fidel Decl. Ex. G (Social Security Admin., Social Security Number - Deferred Action
for Childhood Arrivals).
The BIA has long held that "deferred action status is ... permission to remain in this
country." Matter of Quintero, 18 I&N Dec. 348,349 (BIA 1982); see also, e.g., Matter of
Pena-Diaz, 20 I&N Dec. 841,846 (BIA 1994) (deferred action status "affirmatively
permit[s] the alien to remain").
Federal courts have similarly recognized that deferred action reflects authorization or
permission to remain in the United States. See, e.g., Ga. Latino Alliance for Human Rights
v. Governor of Ga., 691 F.3d 1250, 1258-59 (1 lth Cir. 2012) (a noncitizen "currently
classified under ’deferred action’ status ... remains permissibly in the United States" "[a]s a
result of this status"). Congress has also specifically indicated that "approved deferred
action status" constitutes "a period of... authorized stay in the United States" for the
purpose of issuing driver’s licenses that are valid as federal identification. See REAL ID
Act, 49 U.S.C. § 30301 note, Sec. 202(c)(2)(B)(viii), (C)(ii).
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E.

MCCCD’s Reading of Prop. 300 is the Only Reading that Avoids
Constitutional Issues.

Prop. 300 should be construed in conformity with the federal law, not only because

21

the statute provides it, but also to avoid any constitutional violations under the Supremacy

22

Clause and the Equal Protection Clause. Crowell v. Benson, 285 U.S. 22, 62 (1932) ("[E]ven

23

if a serious doubt of constitutionality is raised, it is a cardinal principle that this Court will

24

first ascertain whether a construction of the statute is fairly possible by which the question

25

may be avoided[.]"); Fox v. Washington, 236 U.S. 273,277 (1915) (state laws will be

26

construed to avoid doubtful constitutional questions by the state courts).
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The State’s interpretation of Arizona law violates the Supremacy
Clause.

The United States Supreme Court has confirmed that "state laws are preempted when
they conflict with federal law, including when they stands ’as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.’" Arizona v.
United States, 132 S. Ct. 2492, 2493 (2012) (internal citation omitted).
Here, Arizona’s reading of Prop. 300 is preempted because it ignores and conflicts
with the federal immigration law determining eligibility for resident tuition, which plainly
extends to DACA recipients. This straightforward conflict with the INA would render a
state law unenforceable. See Arizona, 132 S. Ct. at 2506-2507. Arizona’s reading of Prop
300 would invalidate the federal government’s decision to give in-state tuition to lawfully
present noncitizens that are otherwise qualified, including all deferred action recipients.
Arizona’s reading of Prop. 300 creates a classification scheme that is further
preempted because it usurps the exclusive federal power to classify noncitizens and creates
its own idiosyncratic state law immigration categories in the benefits context. As a federal
court in Alabama explained, section 8 of Alabama’s H.B. 56 was preempted because it
impermissibly created a state definition of"lawful presence" for purposes of admission to
public higher education that excluded numerous categories of noncitizens who were in fact
lawfully present under federal law--including deferred action recipients. Hispanic Interest
Coal. ofAla, v. Bentley, No. 5:11-CV-2484-SLB, 2011 WL 5516953, at *23 (N.D. Ala.
Sept. 28,2011).
2. The State’s interpretation of Arizona law violates the Equal
Protection Clause.
The United States Constitution provides that the states may not "deny to any person
with its jurisdiction the equal protection of the law." Dandamudi v. Tisch, 686 F.3d 66, 72
(2d Cir. 2012) (citing U.S. Const. amend. XIV, § 1). "There is no question that the
Fourteenth Amendment applies to all aliens." Plyler v. Doe, 457 U.S. 202, 215 (1982).
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"Because Arizona’s statues do not follow the federal law regarding the treatment of a
particular subclass of aliens, the challenged eligibility requirements are subject to strict
scrutiny." Kurti v. Maricopa County, 33 P.3d 499,505 ¶21, 201 Ariz. 165, 171 (App. 2001)
(citing Graham v. Richardson, 403 U.S. 365,376-80 (1971)). Strict scrutiny is also
applicable because discrimination against any subclass of authorized noncitizens is subject to
strict scrutiny. See Dandamudi, 686 F.3d at 79.
"Under the strict scrutiny standard, the state must "demonstrate that its classification
has been precisely tailored to serve a compelling governmental interest. ’" Kurti, 33 P.3d at
505 ¶22, 201 Ariz. at 171 (citingPlyler, 457 U.S. at 217).
The State of Arizona cannot provide any compelling government interest for ignoring
federal eligibility requirements regarding a noncDitizens’ eligibility for resident tuition. In
Kurti, the Arizona Court of Appeals held that the state laws regarding public benefits to
noncitizens violated the Equal Protection Clause because the "Arizona’s statutes [were] more
restrictive than the federal law and policy to which they purport to adhere." Id. at 505 ¶25,
¶23,201 Ariz. at 171. The same is true here because under Arizona’s reading of Prop. 300,
lawfully present DACA recipients would be prohibited from obtaining what the federal law
provides. Id. Moreover, Arizona’s policy fails the narrow tailoring test as under-inclusive
because it targets DACA students, but not other individuals with authorized presence. See
Dandamudi, 686 F.3d at 79.
Further, Arizona’s policy cannot even withstand rational basis review. The rational
basis standard requires that a classification "be reasonable, not arbitrary, and must rest upon
some ground of difference having a fair and substantial relation to the object of the
legislation, so that all persons similarly circumstanced shall be treated alike." Reed v. Reed,
404 U.S. 71, 75-76 (1971) (citations omitted). Importantly, "[a] bare ... desire to harm a
politically unpopular group cannot constitute a legitimate governmental interest." Romer v.
Evans, 517 U.S. 620, 634-35 (1996) (quoting Dept. ofAgric, v. Moreno, 413 U.S. 528,534
14
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(1973)); accord Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 446-47 (1985).
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Here, the State has no rational reasons for attempting to deny DACA recipients the instate tuition that other deferred action recipients receive. Governor Brewer’s statements
regarding Executive Order 2012-06 makes clear that Arizona’s policy was motivated by an
illegitimate intent to defy federal immigration policy and to discriminate against a disfavored
group. Governor Brewer has denounced the DACA program as "backdoor amnesty" and a
"desperate political pandering by a president desperate to shore up his political base." The
Attorney General’s about-face on his interpretation of Prop. 300 to singularly exclude
DACA recipients from in-state tuition further establishes this animus. Such political
disagreement with federal immigration law and policy is not a legitimate basis for the state to
target and exclude a disfavored subgroup from its programs. See, e.g., Romer, 517 U.S. at
634-35.3

13
IV.

CONCLUSION

14
For the forgoing reasons, Student-Intervenors respectfully request that the Court deny
15
the Attorney General’s Motion for Judgment on the Pleadings, and grant MCCCD’s and
16
Student-Intervenors’ Motions for Summary Judgment.
17

DATED this 16th day of May, 2014.
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3 Student-Intervenors also request the opportunity to do discovery on this claim if the Court
is inclined to grant the State’s motion for judgment on the pleadings.
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