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ABEL BADILLO, a single individual;
BIBIANA VAZQUEZ, a single
individual; and, BIBIANA CANALES, a
single individual,
Counter-Plaintiffs,
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VS.

STATE OF ARIZONA ex rel. Attorney
General Thomas C. Home,
Counter-Defendant.
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I, Nathan J. Fidel, being first duly sworn, declare and state:
1.

I am an attorney in good standing licensed to practice before the courts of the

State of Arizona. I am an attorney at the law firm of Haralson, Miller, Pitt, and Feldman &
McAnally, PLC, counsel for Intervenor-Defendants. I make this declaration in support of the
Defendant-Intervenors’ Motion for Summary Judgment and Response to Arizona’s Motion
for Judgment on the Pleadings. I have personal knowledge of the facts set forth below and,
if called upon to do so, could testify to these matters.
2.

Attached here as Exhibit ("Ex.") A is a true and correct copy of Maricopa

Community Colleges’ post on "Residency and Citizenship Information - Statement by
MCCCD Regarding DACA." Available at
http://www.maricooa.edu/residency/statement.~.
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3.

General Opinion I 11-007, entitled "Community Colleges: Student Not Lawfully Present in
the U.S."
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4.

9

Who Came to the United States as Children (June 15, 2012).
5.

Childhood Arrivals.
6.
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7.
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h_~_~p://www.cnn.com/video/#/video/bestoftv/2012/06/15/btsimmigrationjan-brewer-reax.cnn.
8.
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The video link to Arizona Channel 12 News Video, Why Did Brewer Issue

"Dreamer" Order?, released on Aug. 15, 2012, is available at
~-h~://www.azcentra~.c~m/vide~/#/Why+did+Brewe--~iss-ue-+%27dreamer% 27÷9rd-er~3-F/~ 7
87777903001.
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The video link to CNN "Brewer: Obama immigration ’outrageous,’" released

on June 15, 2012, is available at
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Attached here as Ex. E is a true and correct copy of Jan Brewer’s Executive

Order 2012-06.
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Attached here as Ex. D is a true and correct copy of United States Citizenship

and Immigrations Services, Frequently Asked Questions, About Deferred Action for

10
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Attached here as Ex. C is a true and correct copy of Memorandum from Janet

Napolitano, DHS Secretary, Exercising Prosecutorial Discretion with Respect to Individuals

7
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Attached here as Ex. B is a true and correct copy of the Arizona Attorney

9.

Attached here as Ex. F is a true and correct copy of Memorandum of Donald

Neufeld, Acting Assoc. Dir., USCIS, Consolidation of Guidance Concerning Unlawful
Presence for Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act, May
2009.
10. Attached here as Ex. G is a true and correct copy of the Social Security
Administration’s "Social Security Number - Deferred Action for Childhood Arrivals."
11. I declare under penalty of perjury that the foregoing is tree and correct under
the laws of the State of Arizona. Executed this 16th day of May, 2014 at Phoenix, Arizona.
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DATED this 16t~ day of May, 2014.
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HARALSON, MILLER, PITT,
FELDMAN &
P.L.C.
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By:.
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Attorneys for the Plaintiff
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Subscribed and swom before me this 16t~ day of May, 2014 by Nathan J. Fidel al
Phoenix, Arizona.
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1 THE FOREGOING has been e-filed and a COPY
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Statement by Maricopa Community Colleges Regarding
Deferred Action for Childhood Arrivals (DACA)
Immediately following the passage of Proposition 300 in 2006, Maricopa Community Colleges
established the policy of accepting the 1-766 employment authorization as evidence of lawful
presence under the Illegal Immigration Reform and Immigrant Responsibility Act. This is the Federal
law which Proposition 300 was intended to enact at the state level. As required by another state law
(HB 2008) passed in 2009, we also accept the 1-766 as evidence of lawful presence for "state and
local benefits," a term defined by that statute to include resident tuition. The law has not changed
since these statutes and policies were put in place, and we have no plans to change our policies.
If any student applying for resident tuition presents us with an 1-766, we will accept it as currently
required.
It is important to remember that evidence of lawful presence alone is not sufficient to prove
residence in Arizona. It merely shows that the student is not subject to the legal restrictions imposed
on those who are not lawfully present in the United States. To qualify for the in-state tuition rate, all
students must go on to show proof of residency by providing various types of documentation, as
shown on the Maricopa.edu website.
Of course, we will follow any significant changes in the law and change our policies if required.
09/12/2012

[Select Language vt
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http://www.maricopa.edu/residency/statement.php
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Exhibit B

STATE OF ARIZONA
OFFICE OF THE ATTORNEY GENERAL

No. I11-007

ATTORNEY GENERAL OPINION

(R11-011)
by
Re: Community Colleges: Student Not
Lawfully Present in U.S.
THOMAS C. HORNE
ATTORNEY GENERAL

September 12, 2011

To:

The Honorable Linda Gray
The Honorable Russell Pearce
Arizona State Senate
Questions Presented
1.

May a community college district classify a person who is not lawfully present in

the United States as an in-state student or a county resident for tuition purposes?

2.

If this classification is improper, what penalties does a community college district

face for providing such classifications?
3.

May a community college district create separate tuition levels to circumvent the

provisions of Proposition 300?
Summary, Answers
1.

No.

Proposition 300 prohibits a community college district from classifying a

person who is not lawfully present in the United States as an in-state student or a county resident
for tuition purposes.
2.

By violating Proposition 300, a community college board and its members risk

exposure to several adverse consequences, including litigation and potential liability for foregone
monies.
3.

No. A community college district may neither (1) create separate tuition levels

for persons who are not lawfully present in the United States that are lower than the out-of-state
tuition rate, nor (2) use individual financial assistance to achieve the same result.
Background
Historically, persons not lawfully present in the United States could establish domicile in
Arizona and pay in-state tuition rates while attending State universities or community colleges.
See Ariz. Att’y Gen. Op. I87-139. In 2004, the voters passed Proposition 200 to require State
agencies to verify that applicants for "state and local public benefits" are lawfully present in the
United States. See Adz. Rev. Stat. ("A.R.S.") § 46-140.01. Proposition 200 did not define the
phrase "state and local public benefits," and this office concluded that this section applied only to
Title 46. See Ariz. Att’y Gen. Op. I04-010. Because some proponents of Proposition 200
disagreed with this interpretation, the State Legislature referred Proposition 300 to the voters in
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order to prevent persons not lawfully present in the United States from receiving in-state tuition
rates. See Minutes of House Comm. On Appropriations, 47th Legis., 2nd Reg. Sess. (March 29,
2006) (statement of Sen. Dean Martin, Proposition 300 Sponsor). In 2006, Arizona voters
passed Proposition 300 with 71.4% approval. See Janice K. Brewer, State of Arizona Official
Canvass, 2006 General Election 16 (2006). Proposition 300 added two sections relevant to this
opinion. First, A.R.S. § 15-1803(B) was added, providing as follows:
In accordance with the illegal immigration reform and immigrant responsibility
act of 1996 (P.L. 104-208; 110 Stat. 3009), a person who was not a citizen or
legal resident of the United States or who is without lawfifl immigration status is
not entitled to classification as an in-state student pursuant to § 15-1802 or
entitled to classification as a county resident pursuant to § 15-1802.01.
Second, A.R.S. § 15-1825(A) was added, providing as follows:
A person who is not a citizen of the United States, who is without lawful
immigration status and who is enrolled as a student at any university under the
jurisdiction of the Arizona board of regents or at any commtmity college under
the jurisdiction of a community college district in this state is not entitled to
tuition waivers, fee waivers, grants, scholarship assistance, financial aid, tuition
assistance or any other type of financial assistance that is subsidized or paid in
whole or in part with state monies.
Proposition 300 also contained provisions: (1) preventing persons not lawfully present in the
United States from participating in adult education classes provided by the Arizona Department
of Education; (2) preventing persons not lawfiflly present in the United States from receiving
childcare funding assistance; (3) requiring enforcement of Proposition 300’s provisions without
regard to race, religion, gender, ethnicity, or national origin; and (4) requiring State agencies
administering these provisions to report various statistics on Proposition 300’s enforcement. See
Legislative Council, Proposition 300: Analysis by Legislative Council, in Publicity Pamphlet:
Ballot Propositions & Judicial Performance Review, General Election, November 7, 2006 19697 ("Proposition 300: Analysis by Legislative Council").

nalys!s
I.

Community College Districts May Not Classify a Person Who Is Not Lawfully
Present in the United States as an In-State Student or a County Resident for Tuition
Purposes.
Under A.R.S. § 15-1802.01(B), community college districts must adopt policies

classifying students "for nonresident or resident tuition purposes."’ Before Proposition 300,
community colleges could classify persons not lawfiflly present in the United States as in-state
students for tuition purposes. See Adz. Att’y Gen. Op. 187-139. Since the passage of
Proposition 300, however, community college districts may not classify a person who is not
lawfully present in the United States as an in-state student or a county resident for tuition
purposes. Section 15-1803(B) specifically precludes any such classification. This conclusion is
consistent with Proposition 300’s intent. See Proposition 300: Analysis by Legislative Council;
see also House of Representatives, Summary: S.C.R. 1031 (June 22, 2006) ("[p]rohibits a person
who is not a United States citizen, a legal resident or without lawfial immigration status pursuant
to federal law from classification as an in-state student or county resident pursuant to statute").
II.

By Disregarding Proposition 300, a Community. College Board and Its Individual
Members Risk Adverse Consequences such as a Special Action Suit to Compel
Compliance or a Suit by the Attorney General or Taxpayers Requiring
Reimbursement for Unlawful Payment of Public Monies.
Because Proposition 300 contains no specific penalties or enforcement mechanisms, it is

enforceable only through generally available enforcement mechanisms. Enforcement of its
provisions in some circumstances will turn on a court’s conclusion that the provisions are
mandatory, not discretionary or directory. See, e.g., Department of Revenue v. Southern Union
Gas Co., 119 Ariz. 512, 514, 582 P.2d 158, 160 (1978); Bilke v. State, 221 Adz. 60, 63 ¶ 12, 209
P.3d 1056, 1059 (App. 2009). For example, special actions may be brought under certain
circumstances against government entities, such as community college districts, to "compel the
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performance of an act which the law specially imposes as a duty." A.R.S. § 12-2021; Ariz. R.P.
Special Actions 1. Violating a court’s order to do so is a class 3 misdemeanor and is subject to
court-ordered penalties such as fines and payment of attorney fees. See A.R.S. §§ 12-2029 to 2030. Additionally, under A.R.S. § 35-212(A), the Attorney General may "bring an action in the
name of the state to enjoin the illegal payment of public monies.., or if the monies have been
paid, to recover such monies plus twenty per cent of such amount together with interest and
costs, including reasonable attorney fees." If the Attorney General declines to bring such a suit,
a taxpayer may bring the suit and may recover attorney fees if successful. A.R.S, § 35-213.
Likewise, under the common law, a taxpayer residing in a community college district may have
standing to sue to enjoin the district’s unlawful payment of public money. See Smith v. Graham
Cnty. Cmty. Coll. Dist., 123 Ariz. 431,432-33,600 P.2d 44, 45-46 (App. 1979).
Suits may be brought against a commtmJty college district board as an entity. A.R.S. §
15-1444(B)(3). Individual members of a community college district board may also be
personally liable; however, they "are immune from personal liability with respect to all acts done
and actions taken in good faith within the scope of their authority." A.R.S. § 15-1443(C). Thus,
the Attorney General or private citizens may bring suit to enforce Proposition 300, and several
different penalties for violations may be available.
IlL

Community College Districts May Not Circumvent Proposition 300 by Charging
Less than Out-of-State Tuition for Persons Who Are Not Lawfully Present in the
United States.
Proposition 300 does not allow community college districts to create tuition

classifications lower than the out-of-state tuition level in order to circumvent the prohibition on
charging in-state tuition levels to persons not lawfully present in the United States.
Unambiguous statutes -- those subject to only one reasonable meaning -- are applied as written,

but if ambiguity is present, statutes are interpreted in light of their context, language, subject
matter, historical background, effects, and intent. Arizona Early Childhood Dev. & Health Bd v.
Brewer, 221 Ariz. 467, 470 ¶ 10, 212 P.3d 805, 808 (2009); see also State v. Gomez, 212 Adz.
55, 57 ¶ 11, 127 P.3d 873, 875 (2006). Here, Arizona law, as made clear by Proposition 300’s
intent and the statutory context,1 does not afford persons who are .not lawfully present in the
United States eligibility for tuition rates lower than out-of-state tuition.2
A.

Proposition 300 was intended to require that persons not lawfully present in
the United States must pay out-of-state tuition rates.

The primary objective in construing propositions adopted by the people is to give effect
to the intent of the electorate. See Gomez, 212 Ariz. at 57 ¶ 11,127 P.3d at 875; see also A.R.S.
§ 1-211 (B) ("Statutes shall be liberally construed to effect their objects and to promote justice.").
To determine the intent for a proposition referred to the voters by the Legislature, both the intent
of"’those who framed the provision and.., the intent of the electorate that adopted it’" must be
examined. See Hernandez v. Lynch, 216 Ariz. 469, 472 ¶ 8, 167 P.3d 1264, 1267 (App. 2007)
(quoting Calik v. Kongable, 195 Ariz. 496, 498 ¶ 10, 990 P.2d 1055, 1057 (1999)). Thus, in
addition to the usual indicators of legislative intent such as committee minutes and fact sheets,
1 Because the legislative intent and statutory context confirm a reasonable interpretation of the
statutory language added by Proposition 300, it is not necessary to opine as to whether additional
reasonable interpretations are possible. See State ex rel. Ariz. Dep’t of Revenue v. Cochise
Airlines, 128 Adz. 432, 435, 626 P.2d 596, 599 (App. 1980) (reviewing legislative history
"[w]ithout characterizing [the statute] as ambiguous").
2 This interpretation is consistent with federal law. See 8 U.S.C. 1623(A) ("[persons] not
lawfully present in the United States shall not be eligible on the basis of residence.., for any
postseeondary education benefit unless [U.S. citizens are] eligible for [the same] benefit . . .
without regard to [residency]"); see also Martinez v. Regents of the Univ. of Cal., 241 P.3d 855,
868-69 (Cal. 2010) (finding no preemption of state’s ability to set postsecondary tuition rates for
persons not lawfully present in the United States); Equal Access Educ. v. Merten, 305 F. Supp.
2d 585, 603 (E.D. Va. 2004) ("there is no Supremacy Clause bar to a state admissions policy that
denies admission to illegal aliens, provided that in doing so, the institutions implementing the
policy adopt federal immigration standards").
6

materials provided to the electorate may also be considered. See id at 474 ¶¶ 15-16, 167 P.3d at
1269. Some important indicators of intent are found in the publicity pamphlet, including the
Legislative Council’s analysis and arguments for or against the proposition submitted by the
public. See Ruiz v. Hull, 191 Adz. 441,450-51 ¶ 36, 957 P.2d 984, 993-94 (1998); see also
Calik, 195 Adz. at 500-01 ¶¶ 17-18, 990 P.2d at 1059-60 (relying on the legislative council’s
analysis).
Legislative statements about Proposition 300 and the materials provided to the voters
form a unified narrative that clearly demonstrates an intention to require persons not lawfully
present in the United States to pay out-of-state tuition rates. According to its legislative sponsor,
Proposition 300 "does not mean illegal immigrants cannot obtain an education. It simply means
taxpayers will not subsidize their education just as taxpayers do not subsidize California
residents who attend Arizona State University, for example." See Minutes of House Comm. on
Appropriations, 47th Legis., 2nd Reg. Sess. (March 29, 2006) (statement of Sen. Dean Martin,
Proposition 300 sponsor) (emphasis added). Likewise, in another hearing, a committee member
stated that he did "not believe the students are being penalized by not being able to get a taxpayer
subsidy. The students can go to college, but have to pay out-of-state tuition." See Minutes of
House Comm. On K-12 Educ., 47th Legis., 2nd Reg. Sess. (March 29, 2006) (statement of Rep.
Eddie Famsworth, Member, H. Comm. on K-12 Educ.) (emphasis added). Nothing in the
legislative record contradicts this sentiment.
The legislative intent is echoed in the publicity pamp~det by the Legislative Council’s
analysis and the arguments of Proposition 300’s proponents. Legislative Council summarized
Proposition 300’s effect as providing "that a state university or community college student who
is not a United States citizen and who does not otherwise possess lawful immigration status in
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this country is not entitled to waivers, grants or any other financial assistance paid in whole or
part with state funds." See Proposition 300: Analysis by Legislative Council. Likewise, the
bill’s sponsor, Sen. Martin, argued for passage of Proposition 300 because
US citizens from other states attending Arizona schools have to pay the fi~l cost
of tuition. However, citizens of foreign countries, who break the law to enter
Arizona illegally, are given taxpayer subsidized tuition.
It’s not fair; it’s not right. Vote YES on Prop 300 to save taxpayers millions in
subsidies for illegals.
Senator Dean Martin, Argument "for" Proposition 300, in Publicity Pamphlet: Ballot
Propositions & Judicial Performance Review, General Election, November 7, 2006 197.
Another proponent of Proposition 300 argued, "It is indefensible that we should be charging
students who come to Arizona for education from other states a large amount of money more
than we charge students who have defied our laws by their illegal presence in our state." Don
Goldwater, Argument "’for" Proposition 300, in Publicity Pamphlet( Ballot Propositions &
Judicial Performance Review, General Election, November 7, 2006 197. Thus, Proposition 300
must be construed to prohibit community college districts from setting tuition rates for persons
not lawfully present in the United states lower than tuition rates for out-of-state students.
B.

Section 15-1803(B) prohibits tuition rates for persons not lawfully present in
the United States that are lower than out-of-state tuition rates.

Statutes must be construed so as to avoid absurd results. State v. Barr, 217 Ariz. 445,
450 ¶ 20, 175 P.3d 694, 699 (App. 2008); MailBoxes v. Indus. Comm’n of Ariz., 181 Ariz. 119,
172, 888 P.2d 777, 780 (1995) ("we must define [statutory terms] in a way that avoids absurdity
and fulfills the legislature’s purpose"). Likewise, courts must "’avoid construction of statutes
which would render them meaningless or of no effect.’" Grafv. Whitaker, 192 Ariz. 403, 407,
966 P02d 1007, 1011 (App. 1998) (quoting State v. Clifton Lodge No. 1174, Benevolent &

Protective Order of Elks, 20 Ariz. App. 512, 513, 514 P.2d 265, 266 (1973)), Proposition 300
prohibits community college districts from charging "in-state student" or "county resident"
tuition rates for persons not lawfully present in the United States. A.R.S. § 15-1803(B). This
provision would be rendered meaningless and an absurd result would occur if community college
districts could simply set up a new fee classification equal to or slightly higher than in-state or
resident tuition levels but still substantially lower than out-of-state tuition rates. The clear intent
of Proposition 300 was to raise the ttfition level for persons not lawfully present in the United
States to the same tuition level that out-of-state students pay and to avoid giving persons not
lawfully present in the United States an advantage over lawfully present students from other
states. As such, A.R.S. § 15-180303) prohibits community college districts from setting up
tuition classifications outside Arizona’s statutory tripartite in-state/resident/out-of-state tuition
classification system3 in order to circumvent Proposition 300’s mandate.4
C.

Section 15-1825(A) prevents community college districts from using
individual financial assistance to circumvent the out-of-state tuition
requirement for persons not lawfully present in the United States.

Under A.R.S. § 15-1825(A), community college districts may not give "tuition waivers,
fee waivers, grants, scholarship assistance, financial aid, tuition assistance or any other type of
financial assistance that is subsidized or paid in whole or in part with state monies" to persons
unlawfully present in the United States. When interpreting such provisions, "the commonsense
canon of noscitur a sociis . . . counsels that a word is given more precise content by the
3 This opinion does not decide whether Arizona’s statutory scheme prohibits alternative tuition
classifications (e.g., classifications based on reciprocal residency agreements that differentiate
between residents of various out-of-district Arizona counties) for persons lawfully present in the
United States.
4 In addition to fulfilling Proposition 300’s purpose and avoiding an absurd result, this
interpretation is also consistent with Proposition 300’s other relevant provision- A.1LS. § 151825(A) -- which prohibits individual deviations from normal tuition rates as discussed below.
9

neighboring words with which it is associated." US. v. Williams, 553 U.S. 285, 294 (2008);
accord Norgord v. State ex rel. Berning, 201 Ariz. 228, 231 ¶ 12, 33 P.3d !166, 1169 (App.
2001). Likewise, "[t]he ejusdem generis canon of construction ’provides that general words
which follow the enumeration of particular classes of persons or things should be interpreted as
applicable only to persons or things of the same general nature or class.’" Nielson v. Hicks, 225
Ariz. 451,453 ¶ 10, 240 P.3d 276, 278 (App. 2010) (quoting State v. Barnett, 142 Adz. 592,
596, 691 P.2d 683, 687 (1984)). To determine statutory meaning, courts will also examine
"related statutes" that "may shed light on the proper interpretation of the statutes in question."
State v. Diaz, 224 Ariz. 322, 324 ¶ 10, 230 P.3d 705, 707 (2010).
Here, A.R.S. § 15-1825(A) complements A.R.S. § 15-180303) by prohibiting community
colleges from using various types of financial assistance to circumvent the out-of-state tuition
requirement for persons not lawfully present in the United States. All of the listed terms in
A.R.S. § 15-1825(A) refer to individualized assistance. By including the terms "tuition
assistance" and "other financial assistance," Proposition 300 prohibits any individualized
assistance that is subsidized or paid with state monies, including assistance not otherwise
specified such as subsidized loans, tuition discounts, or work-study programs. Consequently,
this interpretation is consistent with the evidence of Proposition 300’s intent.

10

Conclusion
Community college districts may not charge rates lower than out-of-state tuition for
students not lawfully present in the United States, and Proposition 300 precludes creating special
tuition classifications or awarding individualized financial assistance to circumvent this
requirement. Violating these provisions may subject community college districts and members
of community college boards to litigation, financial liability, and other penalties.

Thomas C. Home
Arizona Attorney General
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Exhibit C

UoS, Department of Homeland Securi~
W~shing~or~, DC 20528

Homeland
Security
June 15, 2012

MEMORANDUM FOR:

David V. Aguilar
Acting Commissioner, U.S. Customs and Border Protection
Alejandro Mayorkas
Director, U.S. Citizenship and Immigration Services
John Morton
Director, U.S. Immigration and Customs Enforcement

FROM:

Janet Napolitano
Secretary of Hom~ggecurlty ~

SUBJECT:

Exercising Prose{z~orial Discretion with Respect to Individuals
Who Came to the~United States as Children

By this memorandum, I am setting forth how, in the exercise of our prosecutorial discretion, the
Department of Homeland Security (DHS) should enforce the Nation’s immigration laws against
certain young people who were brought to this country as children and know only this country as
home. As a general matter, these individuals lacked the intent to violate the law and our ongoing
review of pending removal cases is already offering administrative closure to many of them.
However, additional measures are necessary to ensure that our enforcement resources are not
expended on these low priority cases but are instead appropriately focused on people who meet
our enforcement priorities.
The following criteria should be satisfied before an individual is considered for an exercise of
prosecutorial discretion pursuant to this memorandum:
came to the United States under the age of sixteen;
has continuously resided in the United States for a least five years preceding the date of
this memorandum and is present in the United States on the date of this memorandum;
is currently in school, has graduated from high school, has obtained a general education
development certificate, or is an honorably discharged veteran of the Coast Guard or
Armed Forces of the United States;
has not been convicted of a felony offense, a significant misdemeanor offense, multiple
misdemeanor offenses, or otherwise poses a threat to national security or public safety;
and
is not above the age of thirty.

~ ww.dhs.gov

Our Nation’s immigration laws must be enforced in a strong and sensible manner. They are not
designed to be blindly enforced without consideration given to the individual circumstances of
each case. Nor are they designed to remove productive young people to countries where they
may not have lived or even speak the language. Indeed, many of these young people have
already contributed to our country in significant ways. Prosecutorial discretion, which is used in
so many other areas, is especially justified here.
As part of this exercise of prosecutorial discretion, the above criteria are to be considered
whether or not an individual is already in removal proceedings or subject to a final order of
removal. No individual should receive deferred action under this memorandum unless they first
pass a background check and requests for relief pursuant to this memorandum are to be decided
on a case by case basis. DHS cannot provide any assurance that relief will be granted in all
cases.
1. With respect to individuals who are encountered by U.S. Immigration and Customs
Enforcement (ICE), U.S. Customs and Border Protection (CBP), or U.S. Citizenship and
Immigration Services (USCIS):
With respect to individuals who meet the above criteria, ICE and CBP should
immediately exercise their discretion, on an individual basis, in order to prevent low
priority individuals from being placed into removal proceedings or removed from the
United States.
USCIS is instructed to implement this memorandum consistent with its existing guidance
regarding the issuance of notices to appear.
2. With respect to individuals who are in removal proceedings but not yet subject to a final order
of removal, and who meet the above criteria:
ICE should exercise prosecutorial discretion, on an individual basis, for individuals who
meet the above criteria by deferring action for a period of two years, subject to renewal,
in order to prevent low priority individuals from being removed from the United States.
ICE is instructed to use its Office of the Public Advocate to permit individuals who
believe they meet the above criteria to identify themselves through a clear and efficient
process.
ICE is directed to begin implementing this process within 60 days of the date of this
memorandum.
ICE is also instructed to immediately begin the process of deferring action against
individuals who meet the above criteria whose cases have already been identified through
the ongoing review of pending cases before the Executive Office for Immigration
Review.
3. With respect to the individuals who are not currently in removal proceedings and meet the
above criteria, and pass a background check:
USCIS should establish a clear and efficient process for exercising prosecutorial
discretion, on an individual basis, by deferring action against individuals who meet the
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above criteria and are at least 15 years old, for a period of two years, subject to renewal,
in order to prevent low priority individuals from being placed into removal proceedings
or removed from the United States.
The USCIS process shall also be available to individuals subject to a final order of
removal regardless of their age.
USCIS is directed to begin implementing this process within 60 days of the date of this
memorandum.
For individuals who are granted deferred action by either ICE or USCIS, USCIS shall accept
applications to determine whether these individuals qualify for work authorization during this
period of deferred action.
This memorandum confers no substantive right, immigration status or pathway to citizenship.
Only the Congress, acting through its legislative authority, can confer these rights. It remains for
the executive branch, however, to set forth policy for the exercise of discretion within the
framework of the existing law. I have done so here.
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U.S. Citizenship
and Immigration
Services

Frequently Asked Questions
FAQs updated January 18, 2013
Over the past three years, this Administration has undertaken an unprecedented effort to transform the immigration enforcement
system into one that focuses on public safety, border security and the integrity of the immigration system. As the Department of
Homeland Security (DHS) continues to focus its enforcement resources on the removal of individuals who pose a danger to national
security or a risk to public safety, including individuals convicted of crimes with particular emphasis on violent criminals, felons, and
repeat offenders, DHS will exercise prosecutorial discretion as appropriate to ensure that enforcement resources are not expended on
low priority cases, such as individuals who came to the United States as children and meet other key guidelines. Individuals who
demonstrate that they meet the guidelines below may request consideration of deferred action for childhood arrivals for a period of two
years, subject to renewal, and may be eligible for employment authorization.
You may request consideration of deferred action for childhood arrivals if you:
1. Were under the age of 31 as of June 15, 2012;
2. Came to the United States before reaching your 16th birthday;
3. Have continuously resided in the United States since June 15, 2007, up to the present time;
4. Were physically present in the United States on June 15, 2012, and at the time of making your request for consideration of
deferred action with USCIS;
5. Entered without inspection before June 15, 2012, or your lawful immigration status expired as of June 15, 2012;
6. Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a general education
development (GED) certificate, or other equivalent State-authorized exam in the United States, or are an honorably discharged
veteran of the Coast Guard or Armed Forces of the United States; and
7. Have not been convicted of a felony, significant misdemeanor, three or more other misdemeanors, and do not otherwise pose a
threat to national security or public safety.
Individuals can call USCIS at 1-800-375-5283 with questions or to request more information on the deferred action for childhood
arrivals process or visit www.uscis.gov.
View the Consideration of Deferred Action for Childhood Arrivals Process Video

About Deferred Action for Childhood Arrivals
Guidelines for Requesting Consideration of Deferred Action For Childhood Arrivals
* Education
* Travel
* National Security and Public Safety
Miscellaneous
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Filing Process
Evidence
Decisions and Renewals
Cases in Other Immigration Processes
Avoiding Scams and Preventing Fraud

About Deferred Action for Childhood Arrivals
New ~ Q1 : What is deferred action?
A1: Deferred action is a discretionary determination to defer removal action of an individual as an act of prosecutorial discretion. For
purposes of future inadmissibility based upon unlawful presence, an individual whose case has been deferred is not considered to be
unlawfully present during the period in which deferred action is in effect. An individual who has received deferred action is authorized
by the Department of Homeland Security (DHS) to be present in the United States, and is therefore considered by DHS to be lawfully
present during the period deferred action is in effect. However, deferred action does not confer lawful status upon an individual, nor
does it excuse any previous or subsequent periods of unlawful presence.
Under existing regulations, an individual whose case has been deferred is eligible to receive employment authorization for the period
of deferred action, provided he or she can demonstrate "an economic necessity for employment." DHS can terminate or renew
deferred action at any time, at the agency’s discretion.
Q2: What is deferred action for childhood arrivals (DACA)?
A2: On June 15, 2012, the Secretary of Homeland Security announced that certain people who came to the United States as children
and meet several key guidelines may request consideration of deferred action for a period of two years, subject to renewal, and would
then be eligible for work authorization.
Individuals who can demonstrate through verifiable documentation that they meet these guidelines will be considered for deferred
action. Determinations will be made on a case-by-case basis under the guidelines set forth in the Secretary of Homeland Security’s
memorandum.
Q3: If my removal is deferred pursuant to the consideration of deferred action for childhood arrivals process, am I eligible for
employment authorization?
A3: Yes. Pursuant to existing regulations, if your case is deferred, you may obtain employment authorization from USCIS provided you
can demonstrate an economic necessity for employment.
Q4: Does this process apply to me if I am currently in removal proceedings, have a final removal order, or have a voluntary
departure order?
A4: This process is open to any individual who can demonstrate he or she meets the guidelines for consideration, including those who
have never been in removal proceedings as well as those in removal proceedings, with a final order, or with a voluntary departure
order (as long as they are not in immigration detention). If you are not in immigration detention and want to affirmatively request
consideration of deferred action for childhood arrivals, you must submit your request to USCIS - not ICE - pursuant to the procedures
outlined below. If you are currently in immigration detention and believe you meet the guidelines you should not request consideration
of deferred action from USCIS but should identify yourself to your detention officer or contact the ICE Office of the Public Advocate
through the Office’s hotline at 1-888-351-4024 (staffed 9 a.m. - 5 p.m., Monday - Friday) or by email at
E ROPublicAdvocate@ice.dhs.gov.
New - Q5: Do I accrue unlawful presence if I have a pending request for consideration of deferred action for childhood
arrivals?
A5: You will continue to accrue unlawful presence while the request for consideration of deferred action for childhood arrivals is
pending, unless you are under 18 years of age at the time of the request, if you are under 18 years of age at the time you submit your
request, you will not accrue unlawful presence while the request is pending, even if you turn 18 while your request is pending with
USCIS. If action on your case is deferred, you will not accrue unlawful presence during the period of deferred action. However, having
action deferred on your case will not excuse previously accrued unlawful presence.
New ~ Q6: If my case is deferred, am I in lawful status for the period of deferral?
A6: No. Although action on your case has been deferred and you do not accrue unlawful presence (for admissibility purposes) during
the period of deferred action, deferred action does not confer any lawful status.
The fact that you are not accruing unlawful presence does not change whether you are in lawful status while you remain in the United
States. However, although deferred action does not confer a lawful immigration status, your period of stay is authorized by the
Department of Homeland Security while your deferred action is in effect and, for admissibility purposes, you are considered to be
lawfully present in the United States during that time.
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Apart from the immigration laws, "lawful presence", "lawful status" and similar terms are used in various other federal and state laws.
For information on how those laws affect individuals who receive a favorable exercise of prosecutorial discretion under DACA, please
contact the appropriate federal, state or local authorities.
New o Q7: Is there any difference between "deferred action" and "deferred action for childhood arrivals" under this process?
A7: Deferred action for childhood arrivals is one form of deferred action. The relief an individual receives pursuant to the deferred
action for childhood arrivals process is identical for immigration purposes to the relief obtained by any person who receives deferred
action as an act of prosecutorial discretion.
Q8: Does deferred action provide me with a path to permanent residence status or citizenship?
A8: No. Deferred action is a form of prosecutorial discretion that does not confer lawful permanent resident status or a path to
citizenship. Only the Congress, acting through its legislative authority, can confer these rights.
Qg: If my case is deferred, will I be eligible for premium tax credits and reduced cost sharing through Affordable Insurance
Exchanges starting in 2014?
A9: No. The Departments of Health and Human Services and the Treasury intend to conform the relevant regulations to the extent
necessary to exempt individuals with deferred action for childhood arrivals from eligibility for premium tax credits and reduced cost
sharing. This is consistent with the policy under S. 3992, the Development, Relief, and Education for Alien Minors (DREAM) Act of
2010.
Q10: Can I be considered for deferred action even if I do not meet the guidelines to be considered for deferred action for
childhood arrivals?
At0:This process is only for individuals who meet the specific guidelines announced by the Secretary of Homeland Security. Other
individuals may, on a case-by-case basis, request deferred action from USCIS or ICE in certain circumstances, consistent with
longstanding practice.
Qll : Will the information I share in my request for consideration of deferred action for childhood arrivals be used for
immigration enforcement purposes?
A11 : Information provided in this request is protected from disclosure to U.S. Immigration and Customs Enforcement (ICE) and U.S.
Customs and Border Protection (CBP) for the purpose of immigration enforcement proceedings unless the requestor meets the criteria
for the issuance of a Notice To Appear or a referral to U.S. Immigration and Customs Enforcement under the criteria set forth in
USCIS’s Notice to Appear guidance (www uscis.gov/NTA). Individuals whose cases are deferred pursuant to the consideration of
deferred action for childhood arrivals process will not be referred to ICE. The information may be shared with national security and law
enforcement agencies, including ICE and CBP, for purposes other than removal, including for assistance in the consideration of
deferred action for childhood arrivals request, to identify or prevent fraudulent claims, for national security purposes, or for the
investigation or prosecution of a criminal offense. The above information sharing policy covers family members and guardians, in
addition to the requestor.
This policy, which may be modified, superseded, or rescinded at any time without notice, is not intended to, does not, and may not be
relied upon to create any right or benefit, substantive or procedural, enforceable by law by any party in any administrative, civil, or
criminal matter.
Q12: If my case is referred to ICE for immigration enforcement purposes or if I receive an NTA, will information related to my
family members and guardians also be referred to ICE for immigration enforcement purposes?
A12: If your case is referred to ICE for purposes of immigration enforcement or you receive an NTA, information related to your family
members or guardians that is contained in your request will not be referred to ICE for purposes of immigration enforcement against
family members or guardians. However, that information may be shared with national security and law enforcement agencies,
including ICE and CBP, for purposes other than removal, including for assistance in the consideration of the deferred action for
childhood arrivals request, to identify or prevent fraudulent claims, for national security purposes, or for the investigation or
prosecution of a criminal offense.
This policy, which may be modified, superseded, or rescinded at any time without notice, is not intended to, does not, and may not be
relied upon to create any right or benefit, substantive or procedural, enforceable at law by any party in any administrative, civil, or
criminal matter.
Q13: Does this Administration remain committed to comprehensive immigration reform?
A13: Yes. The Administration has consistently pressed for passage of comprehensive immigration reform, including the DREAM Act,
because the President believes these steps are critical to building a 21 st century immigration system that meets our nation’s economic
and security needs.
Q14: Is passage of the DREAM Act still necessary in light of the new process?
A14: Yes.The Secretary of Homeland Security’s June 15th memorandum allowing certain people to request consideration for deferred
action is the most recent in a series of steps that DHS has taken to focus its enforcement resources on the removal of individuals who
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pose a danger to national security or a risk to public safety. Deferred action does not provide lawful status or a pathway to
citizenship. As the President has stated, individuals who would qualify for the DREAM Act deserve certainty about their status. Only
the Congress, acting through its legislative authority, can confer the certainty that comes with a pathway to permanent lawful status.
Q15: Can I request consideration of deferred action for childhood arrivals under this process if I am currently in a
nonimmigrant status (e.g. F-l, E-2, H-4) or have Temporary Protected Status (TPS)?
A15: No. You can only request consideration of deferred action for childhood arrivals under this process if you currently have no
immigration status and were not in any lawful status on June 15, 2012.
Return to top

Guidelines for Requesting Consideration of Deferred Action For Childhood Arrivals
QI: What guidelines must I meet to be considered for deferred action for childhood arrivals?
AI: Pursuant to the Secretary of Homeland Security’s June 15, 2012 memorandum, in order to be considered for deferred action for
childhood arrivals, you must submit evidence, including support documents, showing that you:
Were under the age of 31 as of June 15, 2012;
Came to the United States before reaching your 16th birthday;
Have continuously resided in the United States since June 15, 2007, up to the present time;
Were physically present in the United States on June 15, 2012, and at the time of making your request for consideration of
deferred action with USCIS;
5. Entered without inspection before June 15, 2012, or your lawful immigration status expired as of June 15, 2012;
6. Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a General
Education Development (GED) certificate, or other equivalent State-authorized exam in the United States, or are an honorably
discharged veteran of the Coast Guard or Armed Forces of the United States; and;
7. Have not been convicted of a felony, significant misdemeanor, three or more other misdemeanors, and do not otherwise pose a
threat to national security or public safety.

1.
2.
3.
4.

These guidelines must be met for consideration of deferred action for childhood arrivals. USCIS retains the ultimate discretion on
whether deferred action is appropriate in any given case.
Q2: How old must I be in order to be considered for deferred action under this process?
A2:
¯ If you have never been in removal proceedings, or your proceedings have been terminated before your request for consideration
of deferred action for childhood arrivals, you must be at least 15 years of age or older at the time of filing and meet the other
guidelines.
¯ If you are in removal proceedings, have a final removal order, or have a voluntary departure order, and are not in immigration
detention, you can request consideration of deferred action for childhood arrivals even if you are under the age of 15 at the time of
filing and meet the other guidelines.
¯ In all instances, you cannot be the age of 31 or older as of June 15, 2012, to be considered for deferred action for childhood
arrivals.
Return to top
Education
Q1 : Does "currently in school" refer to the date on which the request for consideration of deferred action is filed?
AI: To be considered "currently in school" under the guidelines, you must be enrolled in school on the date you submit a request for
consideration of deferred action under this process.
Q2: Who is considered to be "currently in school" under the guidelines?
A2: To be considered "currently in school" under the guidelines, you must be enrolled in:
¯ a public or private elementary school, junior high or middle school, high school, or secondary school;
¯ an education, literacy, or career training program (including vocational training) that is designed to lead to placement in
postsecondary education, job training, or employment and where you are working toward such placement; or
¯ an education program assisting students either in obtaining a regular high school diploma or its recognized equivalent under state
law (including a certificate of completion, certificate of attendance, or alternate award), or in passing a General Educational
Development (GED) exam or other equivalent state-authorized exam.
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Such education, literacy, or career training programs include, but are not limited to, programs funded, in whole or in part, by federal or
state grants. Programs funded by other sources may qualify if they are administered by providers of demonstrated effectiveness, such
as institutions of higher education, including community colleges, and certain community-based organizations.
In assessing whether such an education, literacy or career training program not funded in whole or in part by federal or state grants is
of demonstrated effectiveness, USCIS wilt consider the duration of the program’s existence; the program’s track record in assisting
students in obtaining a regular high school diploma or its recognized equivalent, in passing a GED or other state-authorized exam, or
in placing students in postsecondary education, job training, or employment; and other indicators of the program’s overall quality. For
individuals seeking to demonstrate that they are "currently in school" through enrollment in such a program, the burden is on the
requestor to show the program’s demonstrated effectiveness.
Q3: How do I establish that I am currently in school?
A3: Documentation sufficient for you to demonstrate that you are currently in school may include, but is not limited to:
¯ evidence that you are enrolled in a public or private elementary school, junior high or middle school, high school or secondary
school; or
¯ evidence that you are enrolled in an education, literacy, or career training program (including vocational training) that is designed
to lead to placement in postsecondary education, job training, or employment and where you are working toward such placement,
and that the program is funded in whole or in part by federal or state grants or is of demonstrated effectiveness; or
¯ evidence that you are enrolled in an education program assisting students either in obtaining a regular high school diploma or its
recognized equivalent under State law (including a certificate of completion, certificate of attendance, or alternate award), or in
passing a General Educational Development (GED) exam or other such state-authorized exam, and that the program is funded in
whole or in part by federal or state grants or is of demonstrated effectiveness.
Such evidence of enrollment may include: acceptance letters, school registration cards, letters from school or program, transcripts,
report cards, or progress reports showing the name of the school or program, date of enrollment, and current educational or grade
level, if relevant.
Q4: What documentation may be sufficient to demonstrate that I have graduated from high school?
A4: Documentation sufficient for you to demonstrate that you have graduated from high school may include, but is not limited to, a
high school diploma from a public or private high school or secondary school, or a recognized equivalent of a high school diploma
under state law, including a General Education Development (GED) certificate, certificate of completion, a certificate of attendance, or
an alternate award from a public or private high school or secondary school.
Q5: What documentation may be sufficient to demonstrate that I have obtained a General Education Development (GED)?
A5: Documentation sufficient for you to demonstrate that you have obtained a GED may include, but is not limited to, evidence that
you have passed a GED exam, or other comparable state-authorized exam, and, as a result, you have received the recognized
equivalent of a regular high school diploma under state law.
Q6: If I am enrolled in a literacy or career training program, can I meet the guidelines?
A6: Yes, in certain circumstances. You may meet the guidelines if you are enrolled in an education, literacy, or career training program
that is designed to lead to placement in postsecondary education, job training, or employment and where you are working toward such
placement. Such programs include, but are not limited to, programs funded by federal or state grants, or administered by providers of
demonstrated effectiveness.
Q7: If I am enrolled in an English as a Second Language (ESL) program, can I meet the guidelines?
A7: Yes, in certain circumstances. You may meet the guidelines only if you are enrolled in an ESL program as a prerequisite for your
placement in postsecondary education, job training, or employment and where you are working toward such placement. You must
submit direct documentary evidence that your participation in the ESL program is connected to your placement in postsecondary
education, job training or employment and that the program is one of demonstrated effectiveness.
Q8: Will USCIS consider circumstantial evidence that I have met the education guidelines?
A8: No. Circumstantial evidence will not be accepted to establish that you are currently in school, have graduated or obtained a
certificate of completion from high school, or have obtained a general education development certificate. You must submit direct
documentary evidence to satisfy that you meet the education guidelines.
Qg: If I am currently in school and USCIS defers action in my case, what will I have to demonstrate if I request that USCIS
renew the deferral after two years?
Ag: If you are in school at the time of your request and your case is deferred by USCIS, in order to have your request for an extension
considered, you must show at the time of the request for renewal either (1) that you have graduated from the school in which you were
enrolled and, if that school was elementary school or junior high or middle school, you have made substantial, measurable progress
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toward graduating from high school, or, (2) you have made substantial, measurable progress toward graduating from the school in
which you are enrolled.
If you are currently in an education program that assists students either in obtaining a high school diploma or its recognized equivalent
under state law, or in passing a GED exam or other equivalent state-authorized exam, and your case is deferred by USCIS, in order to
have your request for an extension considered, you must show at the time of the request for renewal that you have obtained a high
school diploma or its recognized equivalent or that you have passed a GED or other equivalent state-authorized exam.
If you are currently enrolled in an education, literacy, or career training program (including vocational training) that is designed to lead
to placement in postsecondary education, job training, or employment, and your case is deferred by USCIS, in order to have your
request for an extension considered, you must show at the time of the request for renewal that you are enrolled in postsecondary
education, that you have obtained the employment for which you were trained, or that you have made substantial, measurable
progress toward completing the program.
Specific details on the renewal process will be made available at a later date.
Return to top
Travel
New o Q1 : Do brief departures from the United States interrupt the continuous residence requirement?
AI: A brief, casual and innocent absence from the United States will not interrupt your continuous residence. If you were absent from
the United States, your absence will be considered brief, casual and innocent if it was on or after June 15, 2007, and before Aug. 15,
2012, and:
1. The absence was short and reasonably calculated to accomplish the purpose for the absence;
2. The absence was not because of an order of exclusion, deportation or removal;
3. The absence was not because of an order of voluntary departure, or an administrative grant of voluntary departure before you
were placed in exclusion, deportation or removal proceedings; and
4. The purpose of the absence and/or your actions while outside the United States were not contrary to law.
New ~ Q2: May I travel outside of the United States before USCIS has determined whether to defer action in my case?
A2: No. After Aug. 15, 2012, if you travel outside of the United States before USCIS has determined whether to defer action in your
case, you wilt not be considered for deferred action under this process. If USCIS defers action in your case, you will be permitted to
travel outside of the United States only if you apply for and receive advance parole from USCIS.
Any travel outside of the United States that occurred on or after June 15, 2007, but before Aug. 15, 2012, will be assessed by USCIS
to determine whether the travel qualifies as brief, casual and innocent. (See below.)
You should be aware that if you have been ordered deported or removed, and you then leave the United States, your departure will
likely result in your being considered deported or removed, with potentially serious future immigration consequences.
Travel Guidefines
Travel Dates

Type of Travel

On or after June 15,
2007, but before Aug.
15, 2012

Brief, casual
and innocent

For an extended time

Does it Affect Continuous Residence
No

Yes

Because of an order of
exclusion, deportation,
or removal
To participate in
criminal activity
After Aug. 15, 2012,
and before you have Any
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Does it Affect Continuous Residence
Yes. You cannot travel while your request is under review. You cannot apply for
advance parole unless and until DHS has determined whether to defer action in
your case.

Any

In addition, if you have previously been ordered deported and removed and you
depart the United States without taking additional steps to address your removal
proceedings, your departure will likely result in your being considered deported or
removed, with potentially serious future immigration consequences.

New o Q3: If my case is deferred pursuant to the consideration of the deferred action for childhood arrivals process, will I be
able to travel outside of the United States?
A3: Not automatically. If USCIS has decided to defer action in your case and you want to travel outside the United States, you must
apply for advance parole by filing a Form 1-131, Application for Travel Document and paying the applicable fee ($360). USCIS will
determine whether your purpose for international travel is justifiable based on the circumstances you describe in your request.
Generally, USCIS will only grant advance parole if your travel abroad will be in furtherance of:
¯ humanitarian purposes, including travel to obtain medical treatment, attending funeral services for a family member, or visiting an
ailing relative;
¯ educational purposes, such as semester-abroad programs and academic research, or;
¯ employment purposes such as overseas assignments, interviews, conferences or, training, or meetings with clients overseas.
Travel for vacation is not a valid basis for advance parole.
You may not apply for advance parole unless and until USCIS defers action in your case pursuant to the consideration of the deferred
action for childhood arrivals process. You cannot apply for advance parole at the same time as you submit your request for
consideration of deferred action for childhood arrivals. All advance parole requests will be considered on a case-by-case basis.
If USCIS has deferred action in your case under the deferred action for childhood arrivals process after you have been ordered
deported or removed, you may still request advance parole if you meet the guidelines for advance parole described above. However,
once you have received advance parole, and before you actually leave the United States, you should seek to reopen your case before
the Executive Office for Immigration Review (EOIR) and obtain administrative closure or termination of your removal proceeding.
Even after you have asked EOIR to reopen your case, you should not leave the United States until after EOIR has granted your
request. If you depart after being ordered deported or removed, and your removal proceeding has not been reopened and
administratively closed or terminated, your departure may result in your being considered deported or removed, with potentially
serious future immigration consequences. If you have any questions about this process, you may contact the ICE Office of the Public
Advocate through the Office’s telephone hotline at 1-888-351-4024 (staffed 9 a.m. to 5 p.m., Monday through Friday) or by email at
EROPublicActvocate@ice.dhs.gov.
National Security and Public Safety
Q1: If I have a conviction for a felony offense, a significant misdemeanor offense, or multiple misdemeanors, can I receive an
exercise of prosecutorial discretion under this new process?
A1: No. If you have been convicted of a felony offense, a significant misdemeanor offense, or three or more other misdemeanor
offenses not occurring on the same date and not arising out of the same act, omission, or scheme of misconduct, you wilt not be
considered for deferred action under the new process except where DHS determines there are exceptional circumstances.
Q2: What offenses qualify as a felony?
A2: A felony is a federal, state, or local criminal offense punishable by imprisonment for a term exceeding one year.
Q3: What offenses constitute a significant misdemeanor?
A3: For the purposes of this process, a significant misdemeanor is a misdemeanor as defined by federal law (specifically, one for
which the maximum term of imprisonment authorized is one year or less but greater than five days) and that meets the following
criteria:
1. Regardless of the sentence imposed, is an offense of domestic violence; sexual abuse or exploitation; burglary; unlawful
possession or use of a firearm; drug distribution or trafficking; or, driving under the influence; or,
2. If not an offense listed above, is one for which the individual was sentenced to time in custody of more than 90 days. The sentence
must involve time to be served in custody, and therefore does not include a suspended sentence.
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The time in custody does not include any time served beyond the sentence for the criminal offense based on a state or local law
enforcement agency honoring a detainer issued by U.S. Immigration and Customs Enforcement (ICE). Notwithstanding the above, the
decision whether to defer action in a particular case is an individualized, discretionary one that is made taking into account the totality
of the circumstances. Therefore, the absence of the criminal history outlined above, or its presence, is not necessarily determinative,
but is a factor to be considered in the unreviewable exercise of discretion. DHS retains the discretion to determine that an individual
does not warrant deferred action on the basis of a single criminal offense for which the individual was sentenced to time in custody
of 90 days or less.
Q4: What offenses constitute a non-significant misdemeanor?
A4: For purposes of this process, a non-significant misdemeanor is any misdemeanor as defined by federal law (specifically, one for
which the maximum term of imprisonment authorized is one year or less but greater than five days) and that meets the following
criteria:
1. Is not an offense of domestic violence; sexual abuse or exploitation; burglary; unlawful possession or use of a firearm; drug
distribution or trafficking; or, driving under the influence; and
2. Is one for which the individual was sentenced to time in custody of 90 days or less. The time in custody does not include any time
served beyond the sentence for the criminal offense based on a state or local law enforcement agency honoring a detainer issued
by ICE.
Notwithstanding the above, the decision whether to defer action in a particular case is an individualized, discretionary one that is made
taking into account the totality of the circumstances. Therefore, the absence of the criminal history outlined above, or its presence, is
not necessarily determinative, but is a factor to be considered in the unreviewable exercise of discretion.
Q5: If I have a minor traffic offense, such as driving without a license, will it be considered a non-significant misdemeanor
that counts towards the "three or more non-significant misdemeanors" making me unable to receive consideration for an
exercise of prosecutorial discretion under this new process?
A5: A minor traffic offense will not be considered a misdemeanor for purposes of this process. However, your entire offense history
can be considered along with other facts to determine whether, under the totality of the circumstances, you warrant an exercise of
prosecutorial discretion.
It is important to emphasize that driving under the influence is a significant misdemeanor regardless of the sentence imposed.
Q6: Will offenses criminalized as felonies or misdemeanors by state immigration laws be considered felonies or
misdemeanors for purpose of this process?
A6: No. Immigration-related offenses characterized as felonies or misdemeanors by state immigration laws will not be treated as
disqualifying felonies or misdemeanors for the purpose of considering a request for consideration of deferred action pursuant to this
process.
QT: Will DHS consider my expunged or juvenile conviction as an offense making me unable to receive an exercise of
prosecutorial discretion?
A7: Expunged convictions and juvenile convictions will not automatically disqualify you. Your request will be assessed on a case-bycase basis to determine whether, under the particular circumstances, a favorable exercise of prosecutorial discretion is warranted. If
you were a juvenile, but tried and convicted as an adult, you will be treated as an adult for purposes of the deferred action for
childhood arrivals process.
Q8: What qualifies as a national security or public safety threat?
A8: If the background check or other information uncovered during the review of your request for deferred action indicates that your
presence in the United States threatens public safety or national security, you will not be able to receive consideration for an exercise
of prosecutorial discretion except where DHS determines there are exceptional circumstances. Indicators that you pose such a threat
include, but are not limited to, gang membership, participation in criminal activities, or participation in activities that threaten the United
States.
Q9: If I am not in removal proceedings but believe I meet the guidelines for an exercise of deferred action under this process,
should I seek to place myself into removal proceedings through encounters with CBP or ICE?
A9: No. If you are not in removal proceedings but believe that you meet the guidelines you should submit your request for
consideration of deferred action for childhood arrivals to USCIS under the process outlined below.
Return to top

Miscellaneous
New o QI: I first came to the United States before I turned 16 years old and have been continuously residing in the United
States since at least June 15, 2007. Before I turned 16 years old, however, I left the United States for some period of time
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before returning and beginning my current period of continuous residence. May I be considered for deferred action under
this process?
AI: Yes, but only if you established residence in the United States during the period before you turned 16 years old, as evidenced, for
example, by records showing you attended school or worked in the United States during that time, or that you lived in the United
States for multiple years during that time. In addition to establishing that you initially resided in the United States before you turned 16
years old, you must also have maintained continuous residence in the United States from June 15, 2007, until the present time to be
considered for deferred action under this process.
New ~ Q2: I was admitted for duration of status or for a period of time that extended past June 14, 2012, but violated my
immigration status (e.g., by engaging in unauthorized employment, failing to report to my employer, or failing to pursue a full
course of study) before June 15, 2012. May I be considered for deferred action under this process?
A2: No, unless the Executive Office for Immigration Review terminated your status by issuing a final order of removal against you
before June 15, 2012.
New ~ Q3: Can I request consideration for deferred action under this process if I live in the Commonwealth of the Northern
Mariana Islands (CNMI)?
A3: Yes, in certain circumstances. The CNMI is part of the United States for immigration purposes and is not excluded from this
process. However, because of the specific guidelines for consideration of deferred action for childhood arrivals, individuals who have
been residents of the CNMI are in most cases unlikely to qualify for the program. You must, among other things, have come to the
United States before your 16th birthday and have resided continuously in the United States since June 15, 2007.
Under the Consolidated Natural Resources Act of 2008, the CNMI became part of the United States for purposes of immigration law
only on Nov. 28, 2009. Therefore entry into, or residence in, the CNMI before that date is not entry into, or residence in, the United
States for purposes of the deferred action for childhood arrivals process.
USCIS has used parole authority in a variety of situations in the CNMI to address particular humanitarian needs on a case-by-case
basis since Nov. 28, 2009. If you live in the CNMI and believe that you meet the guidelines for consideration of deferred action under
this process, except that your entry and/or residence to the CNMI took place entirely or in part before Nov. 28, 2009, USCIS is willing
to consider your situation on a case-by-case basis for a grant of parole. If this situation applies to you, you should make an
appointment through INFOPASS with the USCIS Application Support Center in Saipan to discuss your case with an immigration
officer.
Return to top

Filing Process
Q1 : How do I request consideration of deferred action for childhood arrivals?
A1 :To request consideration of deferred action for childhood arrivals from USClS, you must submit Form 1-821D, Consideration of
Deferred Action for Childhood Arrivals to USClS. This form must be completed, properly signed and accompanied by a Form 1-765,
Application for Employment Authorization, and a Form 1-765WS, Worksheet, establishing your economic need for employment. If you
fail to submit a completed Form 1-765 (along with the accompanying filing fees for that form, totaling $465), USClS will not consider
your request for deferred action. Please read the form instructions to ensure that you submit all the required documentation to support
your request.
You must file your request for consideration of deferred action for childhood arrivals at the USCIS Lockbox. You can find the mailing
address and instructions on www.uscis.gov/i-821d. After your Form 1-821 D, Form 1-765, and Form 1-765 Worksheet have been
received, USCIS will review them for completeness, including submission of the required fee, initial evidence and supporting
documents, tf it is determined that the request is complete, USCtS wilt send you a receipt notice. USCIS will then send you an
appointment notice to visit an Application Support Center (ASC) for biometric services. Please make sure you read and follow the
directions in the notice. Failure to attend your biometrics appointment may delay processing of your request for consideration of
deferred action, or may result in a denial of your request. You may also choose to receive an email and/or text message notifying you
that your form has been accepted by completing a Form G-1145, E-Notification of Application/Petition Acceptance.
Each request for consideration of deferred action for childhood arrivals will be reviewed on an individual, case-by-case basis. USCIS
may request more information or evidence from you, or request that you appear at a USCtS office. USCIS will notify you of its
determination in writing.
Note: All individuals who believe they meet the guidelines, including those in removal proceedings, with a final removal order, or with
a voluntary departure order (and not in immigration detention), may affirmatively request consideration of deferred action for childhood
arrivals from USCIS through this process. Individuals who are currently in immigration detention and believe they meet the guidelines
may not request consideration of deferred action from USCIS but may identify themselves to their detention officer or to the ICE Office
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of the Public Advocate through the Office’s hotline at 1-888-351-4024 (staffed 9 a.m. - 5 p.m., Monday - Friday) or by email at
E ROPublicAdvocate@ice.dhs.gov.
(12: Will USCI$ conduct a background check when reviewing my request for consideration of deferred action for childhood
arrivals?
A2: Yes. You must undergo biographic and biometric background checks before USCIS will consider whether to exercise prosecutorial
discretion under the consideration of deferred action for childhood arrivals process. If you have been convicted of any felony, a
significant misdemeanor offense, three or more misdemeanor offenses not occurring on the same date and not arising out of the same
act, omission, or scheme of misconduct, or otherwise pose a threat to national security or public safety, you will not be considered for
deferred action for childhood arrivals except where DHS determines there are exceptional circumstances.
Q3: What do background checks involve?
A3: Background checks involve checking biographic and biometric information provided by the individuals against a variety of
databases maintained by DHS and other federal government agencies.
Neff - Q4: Can I obtain a fee waiver or fee exemption for this process?
A4: There are no fee waivers available for employment authorization applications connected to the deferred action for childhood
arrivals process. There are very limited fee exemptions available. Requests for fee exemptions must be filed and favorably adjudicated
before an individual files his/her request for consideration of deferred action for childhood arrivals without a fee. In order to be
considered for a fee exemption, you must submit a letter and supporting documentation to USCIS demonstrating that you meet one of
the following conditions:
¯ You are under 18 years of age, have an income that is less than 150 percent of the U.S. poverty level, and are in foster care
or otherwise lacking any parental or other familial support.
¯ You are under 18 years of age and homeless; or,
¯ You cannot care for yourself because you suffer from a serious, chronic disability and your income is less than 150 percent of the
U.S. poverty level; or
¯ You have, at the time of the request, accumulated $25,000 or more in debt in the past 12 months as a result of unreimbursed
medical expenses for yourself or an immediate family member, and your income is less than 150 percent of the U.S. poverty level.
You can find additional information on our Fee Exemption Guidance Web page. Your request must be submitted and decided before
you submit a request for consideration of deferred action for childhood arrivals without a fee. In order to be considered for a fee
exemption, you must provide documentary evidence to demonstrate that you meet any of the above conditions at the time that you
make the request. For evidence, USCIS will:
¯ Accept affidavits from community-based or religious organizations to establish a requestor’s homelessness or lack of parental or
other familial financial support.
¯ Accept copies of tax returns, bank statement, pay stubs, or other reliable evidence of income level. Evidence can also include an
affidavit from the applicant or a responsible third party attesting that the applicant does not file tax returns, has no bank accounts,
and/or has no income to prove income level.
¯ Accept copies of medical records, insurance records, bank statements, or other reliable evidence of unreimbursed medical
expenses of at least $25,000.
¯ Address factual questions through Requests for Evidence (RFEs).
QS: Will there be supervisory review of decisions by USCIS under this process?
A5: Yes. USCIS will implement a supervisory review process in all four Service Centers to ensure a consistent process for considering
requests for deferred action for childhood arrivals. USCIS will require officers to elevate for supervisory review those cases that
involve certain factors.
Q6: Will USCI$ personnel responsible for reviewing requests for an exercise of prosecutorial discretion under this process
receive special training?
A6: Yes. USCIS personnel responsible for considering requests for consideration of deferred action for childhood arrivals will receive
special training.
Q7: Must attorneys and accredited representatives who provide pro bono services to deferred action requestors at group
assistance events file a Form G-28 with USCIS?
A:. An attorney or accredited representative who provides pro bono assistance to an individual in a workshop setting and who intends
to represent the individual after the workshop must file a Form G-28, Notice of Entry of Appearance as Attorney or Accredited
Representative.
An attorney or accredited representative who provides pro bono assistance to an individual in a workshop setting, but who does not
intend to represent the individual after the workshop, should assess the extent of the relationship with the individual and the nature
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and type of the assistance provided. On that basis, the attorney or accredited representative should determine whether to file a Form
G-28. If a Form G-28 is not filed, the attorney or accredited representative should determine whether it would be appropriate under
the circumstances to provide the individual and USCIS with a letter noting the limited extent of the representation,
Q8: When must an individual sign a Form 1-821D as a preparer?
A8: If someone other than the requestor prepares or helps fill out the Form 1-821 D, that individual must complete Part 5 of the form~
Qg: How should I fill out question 9 on Form 1-765, Application for Employment Authorization?
Ag. When you are filing a Form 1-765 as part of a deferred action childhood arrivals request, question 9 is asking you to list those
Social Security numbers that were officially issued to you by the Social Security Administration.
Return to top

Decisions and Renewals
QI: Can I appeal USClS’s determination?
AI: No. You cannot file a motion to reopen or reconsider, and cannot appeal the decision if USCIS denies your request for
consideration of deferred action for childhood arrivals. USCIS wilt not review its discretionary determinations. You may request a
review using the Service Request Management Tool (SRMT) process if you met all of the process guidelines and you believe that your
request was denied due to one of the following errors:
¯ USCIS denied the request for consideration of deferred action for childhood arrivals based on abandonment and you claim that
you did respond to a Request for Evidence within the prescribed time; or
¯ USCIS mailed the Request for Evidence to the wrong address, even though you had submitted a Form AR-11, Change of
Address, or changed your address online at www.uscis.gov before the issuance of the Request for Evidence.
Q2: If USCIS does not exercise deferred action in my case, will I be placed in removal proceedings?
A2: If you have submitted a request for consideration of deferred action for childhood arrivals and USCIS decides not to defer action in
your case, USCIS will apply its policy guidance governing the referral of cases to U.S. Immigration and Customs Enforcement (ICE)
and the issuance of Notices to Appear (NTA). If your case does not involve a criminal offense, fraud, or a threat to national security or
public safety, your case will not be referred to tCE for purposes of removal proceedings except where DHS determines there are
exceptional circumstances. For more detailed information on the applicable NTA policy visit wvvw.uscis.gov/NTA. If after a review of
the totality of circumstances USCIS determines to defer action in your case, USCIS will likewise exercise its discretion and will not
issue you a Notice to Appear.
Q3: Can I extend the period of deferred action in my case?
A3: Yes. Unless terminated, individuals whose case is deferred pursuant to the consideration of deferred action for childhood arrivals
process will not be placed into removal proceedings or removed from the United States for a period of two years. You may request
consideration for an extension of that period of deferred action. As long as you were not above the age of 30 on June 15, 2012, you
may request a renewal after turning 31. Your request for an extension will be considered on a case-by-case basis.
Q4: If my period of deferred action is extended, will I need to re-apply for an extension of my employment authorization?
A4: Yes. If USCIS decides to defer action for additional periods beyond the initial two years, you must also have requested an
extension of your employment authorization.
Return to top

Evidence
The following chart provides examples of documentation you may submit to demonstrate you meet the guidelines for consideration of
deferred action under this process. Please see the instructions of Form t-821D, Consideration of Deferred Action for Childhood
Arrivals, for additional details of acceptable documentation.
Examples of Documents to Submit to Demonstrate you Meet the Guidelines
Proof of identity

¯ Passport or national identity document from your country of origin
¯ Birth certificate with photo identification
¯ School or military ID with photo
¯ Any U.S. government immigration or other document bearing your name and
photo
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Examples of Documents to Submit to Demonstrate you Meet the Guidelines
Proof you came to U.S. before your 16th
¯ Passport with admission stamp
birthday
¯ Form 1-94/I-95/I-94W
¯ School records from the U.S. schools you have attended
¯ Any Immigration and Naturalization Service or DHS document stating your date of
entry (Form t-862, Notice to Appear)
¯ Travel records
¯ Hospital or medical records

Proof of immigration status

Proof of Presence in U.S. on June 15,
2012
Proof you continuously resided in U.S.
since June 15, 2007

Proof of your student status at the time of
requesting consideration of deferred action
for childhood arrivals

Proof you are an honorably discharged
veteran of the U.S. Armed Forces or the
U.S. Coast Guard

¯ Form 1-94/I-95/I-94W with authorized stay expiration date
¯ Final order of exclusion, deportation, or removal issued as of June 15, 2012
¯ A charging document placing you into removal proceedings
¯
¯
¯
¯
¯

Rent receipts or utility bills
Employment records (pay stubs, W-2 Forms, etc.)
School records (letters, report cards, etc.)
Military records (Form DD-214 or NGB Form 22)
Official records from a religious entity confirming participation in a religious
ceremony
¯ Copies of money order receipts for money sent in or out of the country
¯ Passport entries
¯ Birth certificates of children born in the U.S.
¯ Dated bank transactions
¯ Social Security card
¯ Automobile license receipts or registration
¯ Deeds, mortgages, rental agreement contracts
¯Ix ce~ J su oo~a re ip_ts ’n rance licies
~5cilool records(transcripts, report cards, etc.)from the school that you are
currently attending in the United States showing the name(s) of the school(s) and
periods of school attendance and the current educational or grade level
¯ U.S. high school diploma or certificate of completion
¯ U.S. GED certificate or other equivalent State-authorized exam in the United
States
¯
¯
¯
¯

Form DD-214, Certificate of Release or Discharge from Active Duty
NGB Form 22, National Guard Report of Separation and Record of Service
Military personnel records
Military health records

Q1 : May I file affidavits as proof that I meet the guidelines for consideration of deferred action for childhood arrivals?
A1: Affidavits generally will not be sufficient on their own to demonstrate that you meet the guidelines for USCIS to consider you for
deferred action for childhood arrivals.
However, affidavits may be used to support meeting the following guidelines only if the documentary evidence available to you is
insufficient or lacking:
¯ A gap in the documentation demonstrating that you meet the five year continuous residence requirement; and
¯ A shortcoming in documentation with respect to the brief, casual and innocent departures during the five years of required
continuous presence.
If you submit affidavits related to the above criteria, you must submit two or more affidavits, sworn to or affirmed by people other than
yourself, who have direct personal knowledge of the events and circumstances. Should USCIS determine that the affidavits are
insufficient to overcome the unavailability or the lack of documentary evidence with respect to either of these guidelines, it wilt issue a
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Request for Evidence, indicating that further evidence must be submitted to demonstrate that you meet these guidelines.
USCIS will not accept affidavits as proof of satisfying the following guidelines:
¯ You are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a general
education development certificate, or are an honorably discharged veteran from the Coast Guard or Armed Forces of the United
States;
¯ You were physically present in the United States on June 15, 2012;
¯ You came to the United States before reaching your 16th birthday;
¯ You were under the age of 31 on June 15, 2012; and
¯ Your criminal history, if applicable.
If the only evidence you submit to demonstrate you meet any of the above guidelines is an affidavit, USCIS will issue a Request for
Evidence, indicating that you have not demonstrated that you meet these guidelines and that you must do so in order to demonstrate
that you meet that guideline.
Q2: Will USCIS consider circumstantial evidence that I have met certain guidelines?
A2: Circumstantial evidence may be used to establish the following guidelines and factual showings if available documentary evidence
is insufficient or lacking and shows that:
¯ You were physically present in the United States on June 15, 2012;
¯ You came to the United States before reaching your 16th birthday;
¯ You satisfy the five year continuous residence requirement, as long as you present direct evidence of your continued residence in
the United States for a portion of the required five-year period and the circumstantial evidence is used only to fill in gaps in the
length of continuous residence demonstrated by the direct evidence; and
¯ Any travel outside the United States during the five years of required continuous presence was brief, casual, and innocent.
However, USCIS wilt not accept circumstantial evidence as proof of any of the following guidelines to demonstrate that you:
¯ Were under the age of 31 on June 15, 2012; and
¯ Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a General
Education Development (GED) certificate, or are an honorably discharged veteran of the Coast Guard or Armed Forces of the
United States.
For example, if you do not have documentary proof of your presence in the United States on June 15, 2012, you may nevertheless be
able to satisfy the guideline circumstantially by submitting credible documentary evidence that you were present in the United States
shortly before and shortly after June 15, 2012, which under the facts presented may give rise to an inference of your presence on
June 15, 2012 as well. However, circumstantial evidence will not be accepted to establish that you have graduated high school. You
must submit direct documentary evidence to satisfy that you meet this guideline.
Q3: To prove my continuous residence in the United States since June 15, 2007, must I provide evidence documenting my
presence for every day, or every month, of that period?
A3: To meet the continuous residence guideline, you must submit documentation that shows you have been living in the United States
from June 15, 2007 up until the time of your request. You should provide documentation to account for as much of the period as
reasonably possible, but there is no requirement that every day or month of that period be specifically accounted for through direct
evidence.
It is helpful to USCtS if you can submit evidence of your residence during at least each year of the period. USCIS will review the
documentation in its totality to determine whether it is more likely than not that you were continuously residing in the United States for
the period since June 15, 2007. Gaps in the documentation as to certain periods may raise doubts as to your continued residence if,
for example, the gaps are lengthy or the record otherwise indicates that you may have been outside the United States for a period of
time that was not brief, casual or innocent.
If gaps in your documentation raise questions, USCIS may issue a Request for Evidence to allow you to submit additional
documentation that supports your claimed continuous residence.
Affidavits may be submitted to explain a gap in the documentation demonstrating that you meet the five-year continuous residence
requirement. If you submit affidavits related to the continuous residence requirement, you must submit two or more affidavits, sworn
to or affirmed by people other than yourself who have direct personal knowledge of the events and circumstances during the period as
to which there is a gap in the documentation. Affidavits may only be used to explain gaps in your continuous residence; they cannot
be used as evidence that you meet the entire five-year continuous residence requirement.
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Q4: If I provide my employee with information regarding his or her employment to support a request for consideration of
deferred action for childhood arrivals, will that information be used for immigration enforcement purposes against me and/or
my company?
A4: You may, as you determine appropriate, provide individuals requesting deferred action for childhood arrivals with documentation
which verifies their employment. This information will not be shared with ICE for civil immigration enforcement purposes pursuant
to section 274A of the Immigration and Nationality Act unless there is evidence of egregious violations of criminal statutes or
widespread abuses.
Return to top

Cases in Other Immigration Processes
Q1 : Will I be considered to be in unlawful status if I had an application for asylum or cancellation of removal pending before
either USCIS or the Executive Office for Immigration Review (EOIR) on June 15, 20127
AI: Yes. If you had an application for asylum or cancellation of removal, or similar relief, pending before either USCIS or EOIR as of
June 15, 2012, but had no lawful status, you may request consideration of deferred action for childhood arrivals.
Q2: Can I request consideration of deferred action for childhood arrivals from USCIS if I am in immigration detention under
the custody of ICE?
A2: No. If you are currently in immigration detention, you may not request consideration of deferred action for childhood arrivals from
USCIS. If you think you may meet the guidelines of this process, you should identify yourself to your detention officer or contact the
ICE Office of the Public Advocate so that ICE may review your case. The ICE Office of the Public Advocate can be reached through
the Office’s hotline at 1-888-351-4024 (staffed 9 a.m. - 5 p.m., Monday - Friday) or by email at EROPublicAdvocate@ice.dhs.gov
Q3: If I am about to be removed by ICE and believe that I meet the guidelines for consideration of deferred action for
childhood arrivals, what steps should I take to seek review of your case before removal?
A3: tf you believe you can demonstrate that you meet the guidelines and are about to be removed, you should immediately contact
either the Law Enforcement Support Center’s hotline at 1-855-448-6903 (staffed 24 hours a day,’7 days a week) or the ICE Office of
the Public Advocate through the Office’s hotline at 1-888-351-4024 (staffed 9 a.m. - 5 p.m., Monday - Friday) or by email at
E ROPublicAdvocate@ice.dhs.gov.
Q4: If individuals meet the guidelines for consideration of deferred action for childhood arrivals and are encountered by
Customs and Border Protection (CBP) or ICE, will they be placed into removal proceedings?
A4: This policy is intended to allow CBP and ICE to focus on priority cases. Pursuant to the direction of the Secretary of Homeland
Security, if an individual meets the guidelines of this process, CBP or ICE should exercise their discretion on a case-by-case basis to
prevent qualifying individuals from being apprehended, placed into removal proceedings, or removed. If individuals believe that, in
light of this policy, they should not have been placed into removal proceedings, contact either the Law Enforcement Support Center’s
hotline at 1-855-448-6903 (staffed 24 hours a day, 7 days a week) or the ICE Office of the Public Advocate through the Office’s hotline
at 1-888-351-4024 (staffed 9 a.m. - 5 p.m., Monday - Friday) or by email at EROPublicAdvocate@ice.dhs.gov.
Q5: If I accepted an offer of administrative closure under the case-by-case review process or my case was terminated as part
of the case-by-case review process, can I be considered for deferred action under this process?
A5: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of deferred action for childhood
arrivals even if you have accepted an offer of administrative closure or termination under the case-by-case review process. If you are
in removal proceedings and have already been identified as meeting the guidelines and warranting discretion as part of ICE’s case-bycase review, ICE already has offered you deferred action for a period of two years, subject to renewal.
Q6: If I declined an offer of administrative closure under the case-by-case review process, can I be considered for deferred
action under this process?
A6: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of deferred action for childhood
arrivals from USCIS even if you declined an offer of administrative closure under the case-by-case review process.
Q7: If my case was reviewed as part of the case-by-case review process but I was not offered administrative closure, can I be
considered for deferred action under this process?
A7: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of deferred action for childhood
arrivals from USCIS even if you were not offered administrative closure following review of you case as part of the case-by-case
review process.
Q8: How will ICE and USCIS handle cases involving individuals who do not satisfy the guidelines of this process but believe
they may warrant an exercise of prosecutorial discretion under the June 2011 Prosecutorial Discretion Memoranda?
A8: If USCIS determines that you do not satisfy the guidelines or otherwise determines you do not warrant an exercise of prosecutorial
discretion, then it will decline to defer action in your case. If you are currently in removal proceedings, have a final order, or have a
voluntary departure order, you may then request ICE consider whether to exercise prosecutorial discretion under the ICE June 2011
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Prosecutorial Discretion Memoranda through any of the established channels at ICE, including through a request to the ICE Office of
the Public Advocate or to the local Field Office Director. USCIS will not consider requests for review under the ICE June 2011
Prosecutorial Discretion Memoranda.
Qg: What should I do if I meet the guidelines of this process and have been issued an ICE detainer following an arrest by a
state or local law enforcement officer?
A9: If you meet the guidelines and have been served a detainer, you should immediately contact either the Law Enforcement Support
Center’s hotline at 1-855-448-6903 (staffed 24 hours a day, 7 days a week) or the ICE Office of the Public Advocate either through the
Office’s hotline at 1-888-351-4024 (staffed 9 a.m. - 5 p.m, Monday - Friday) or by emait at EROPublicAdvocate@ice.dhs gov.
Return to top

Avoiding Scarns and Preventing Fraud
QI: Someone told me if I pay them a fee, they can expedite my deferred action for childhood arrivals request, is this true?
AI: No. There is no expedited processing for deferred action. Dishonest practitioners may promise to provide you with faster services
if you pay them a fee. These people are trying to scam you and take your money. Visit our Avoid Scams page to learn how you can
protect yourself from immigration scams.
Make sure you seek information about requests for consideration of deferred action for childhood arrivals from official government
sources such as USCIS or the Department of Homeland Security. If you are seeking legal advice, visit our Find Legal Services page to
learn how to choose a licensed attorney or accredited representative.
Q2: What steps will USCIS and ICE take if I engage in fraud through the new process?
A2: If you knowingly make a misrepresentation, or knowingly fail to disclose facts, in an effort to have your case deferred or obtain
work authorization through this new process, you will be treated as an immigration enforcement priority to the fullest extent permitted
by law, and be subject to criminal prosecution and/or removal from the United States.
Return to top
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Executive Order 2012-06
Re-Affirming Intent of Arizona l_mw In Response to the Federal Government’s Deferred Action Program
WHEREAS, United States Citizenship and Immigration Services (USCIS) plans to issue employment
authorization documents to certain unlawfully present aliens who are granted Deferred Action under federal
immigration laws; and
WttEREAS, the USCIS has confirmed that the Deferred Action program does not and cannot confer lawful or
authorized status or presence upon the unlawful alien applicants; and
WIll.AS, unless otherwise made available under applicable law, 8 United States Code § 1621 provides that
aliens unlawfully present in the United States are not eligible for any state or local public benefit - as defined in
both federal and Arizona law; and
WttEREAS, 8 United States Code § 1622 authorizes states to determine eligibility for any state public benefits
for most classes of aliens, including unlawfully present aliens with Deferred Action; and
WHEREAS, the Deferred Action program is purportedly an act of prosecutorial discretion and the program
does not provide for any additional public benefit to unlawfully present aliens beyond the delayed enforcement
of United States immigration laws and the possible provision of employment authorization; and
WHEREAS, Arizona Revised Statutes § 1-501 and § 1-502 limit access to public benefits to persons
demonstrating lawful presence in the United States; and
WltEREAS, Arizona Revised Statutes § 28-3153 prohibits the Arizona Department of Transportation (ADOT)
from issuing a drivers license or nonoperating identification license unless an applicant submits proof
satisfactory to ADOT that the applicant’s presence in the United States is authorized under federal law; and
WHEREAS, the federal executive’s policy of Deferred Action and the resulting federal paperwork issued could
result in some unlawfully present aliens inappropriately gaining access to public benefits contrary to the intent
of Arizona voters and lawmakers who enacted laws expressly restricting access to taxpayer funded benefits and
state identification; and
.WHEREAS, allowing more than an estimated 80,000 Deferred Action recipients improper access to state or
local public benefits, including state issued identification, by presenting a USCIS employment authorization
docunaent that does not evidence lawful, authorized status or presence will have significant and lasting impacts
on the Arizona budget, its health care system and additional public benefits that Arizona taxpayers fund,
NOW TttEREFORE, I, Janice K. Brewer, Governor of the State of Arizona, by virtue of the authority vested
in me by the Constitution and laws of the State of Arizona, do hereby order and direct as follows:
The issuance of Deferred Action or Deferred Action USCIS employment authorization documents to
unlawfully present aliens does not confer upon them any lawful or authorized status and does not entitle
them to any additional public benefit.
State agencies that provide public benefits, as defined in 8 United States Code § 1621 shall conduct a
full statutory, rule-making and policy analysis and, to the extent not prohibited by state or federal law,
initiate operational, policy, rule and statutory changes necessary to prevent Deferred Action recipients
from obtaining eligibility, beyond those available to any person regardless of lawful status, for any
taxpayer-funded public benefits and state identification, including a driver’s license, so that the intent of
Arizona voters and lawmakers who enacted laws expressly restricting access to taxpayer funded benefits
and state identification are enforced.
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All state agencies that confer taxpayer-fimded public benefits and state issued identification shall
undergo emergency rule making to address this issue if necessary.
IN WITNESS WHEREOF, I have hereunto set my hand and
caused to be affixed the Great Seal of the State of Arizona.

RNOR
DONE at the Capitol in Phoenix on this 15t~’ day of August in
the Year Two Thousand Twelve and of the Independence of
the United States of America the Two Hundred and Thh’tyATTEST:

SECRETARY OF STATE

U.S. Department of Homeland Security
20 Massachusetts Ave., NW
Washington, DC 20529

U,S. Citizenship
and Immigration
Services

Interoffice Memorandum
To: Field Leadership
From: Donald Neufeld/s/
Acting Associate Director
Domestic Operations Directorate
From: Lori Scialabba/s/
Associate Director
Refugee, Asylum and International Operations Directorate
From: Pearl Chang/s/
Acting Chief
Office of Policy and Strategy
Date: May 6, 2009
Consolidation of Guidance Concerning Unlawful Presence for Purposes of Sections
212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act
Revision to and Re-designation of Adjudicator’s FieM Manual (AFM) Chapter 30.1 (d) as
Chapter 40.9 (AFMUpdate AD 08-03)
1. Purpose
Chapter 30.1 (d) of the Adjudicator’s FieM Manual consolidates USCIS guidance to adjudicators
for determining when an alien accrues unlawful presence, for purposes of inadmissibility under
section 212(a)(9)(B) or (C) of the Immigration and Nationality Act. This memorandum redesignates Chapter 30.1(d) of the AFMas chapter 40.9 of the AFM. This memorandum also
revises newly re-designated Chapter 40.9 to clarify the available guidance, and to incorporate
into Chapter 40.9 prior guidance that was issued after adoption of former Chapter 30. l(d) but not
incorporated into former Chapter 30.1 (d).
USCIS intends AFMChapter 40.9 to provide comprehensive guidance to adjudicators
concerning the accrual of unlawful presence and the resulting inadmissibility. Since Chapter
40.9 provides comprehensive guidance, the following prior memoranda are rescinded in their
entirety:

www.uscis.gov
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Date
Subject
September 19, 1997 Section 212(a)(9)(B) Relating to Unlawful Presence
March 3, 2000

Period of stay authorized by the Attorney General after 120-day
tolling period for purposes of section 212(a)(9)(B) of the
Immigration and Nationality Act (the Act) (AD 00-07)

June 12,2002

Unlawful Presence

April 2, 2003

Guidance on Interpretation of "Period of Stay Authorized by the
Attorney General" in Determining "Unlawful Presence" under
Section 212(a)(9)(B)(ii) of the Immigration and Nationality Act (Act)

Also, the following memoranda are rescinded, insofar as they dealt with inadmissibility under
section 212(a)(9)(B) or (C) of the Act.
Date

Subject

March 31, 1997

Implementation of section 212(a)(6)(A) and 212(9) grounds of
Inadmissibility

June 17,1997

Additional Guidance for Implementing Sections 212(a)(6) and
212(a)(9) of the Immigration and Nationality Act (Act)

Also rescinded is any other USCIS memorandum (or legacy INS memorandum) that addresses
inadmissibility under section 212(a)(9)(B) or (C) of the Act, to the extent that any other such
memorandum is inconsistent with AFM Chapter 40.9.
2. Background
The three- and ten-year bars to admissibility of section 212(a)(9)(B)(i) of the Act and the
permanent bar to admissibility of section 212(a)(9)(C)(i)(I) of the Act were added by the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (Div. C of PL 104-208
(September 30, 1996)) (IIRIRA). The amendments enacting sections 212(a)(9)(B) and (C)
became effective on April 1, 1997.
Section 212(a)(9)(B)(i)(I) of the Act renders inadmissible those aliens who were unlawfully
present for more than 180 days but less than one (1) year, who voluntarily departed the United
States prior to the initiation of removal proceedings and who seek admission within three (3)
years of the date of such departure or removal from the United States. Section 212(a)(9)(B)(i)(II)
of the Act renders inadmissible those aliens unlawfully present for one (1) year or more, and who
seek admission within ten (10) years of the date of the alien’s departure or removal from the
United States. Finally, section 212(a)(9)(C)(i)(I) of the Act renders inadmissible any alien who
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has been unlawfully present in the United States for an aggregate period of more than one (1)
year, and who enters or attempts to reenter the United States without being admitted.
Section 212(a)(9)(B)(ii) of the Act specifies that "unlawful presence" can accrue during any
period in which an alien, other than a Legal Permanent Resident, is present in the United States
without having been admitted or paroled, or after the expiration of the period of stay authorized
by the Secretary of Homeland Security. As discussed in AFM Chapter 40.9.2, there are other
situations in which an alien who is actually in an unlawful immigration status is, nevertheless,
protected from the accrual of unlawful presence.
Over the last ten (10) years, the determination of what constitutes "unlawful presence" has been
the subject of various interpretations, in part because of legislation amending the rights of aliens
seeking immigration benefits. Legacy Immigration and Naturalization Service (INS) and the
United States Citizenship and Immigration Services (USCIS) have issued several memoranda on
this issue; however, sometimes, the AFM was not updated. Therefore, this revised and redesignated section 40.9.2 in the AFM consolidates the information contained in these memoranda
and updates the AFM.
In general, the consequences of accruing unlawful presence depend on the immigration status of
an individual, the particular type of benefit or relief sought, and whether the denial of the benefit
is subject to administrative and judicial revie~v. The details are set forth in the field guidance
below.
3. Field Guidance and AFM Update
The adjudicator is directed to comply with the guidance provided in the AFM as amended by this
memorandum. Additionally, overseas adjudication officers can also find guidance on this issue,
tailored to the overseas context, in the International Operations "Procedures for Adjudication of
Form 1-601 for Overseas Adjudication Officers" dated July 30, 2008 or subsequent revisions.
The AFM is updated as follows:
Chapter 30.1 (d) of the AFM entitled "Unlawful Presence Under Section
212(a)(9) of the Act" is re-designated as Chapter 40.9 and
Chapter 40.9 and is amended as follows:
40.9 Aliens Previously Removed and Unlawfully Present (Section 212(a)(9) of the
Act)
Section 212(a)(9) of the Act renders certain aliens inadmissible based on prior violations
of U.S. immigration law. Section 212(a)(9) of the Act has three major subsections.
Under Section 212(a)(9)(A) of the Act, an alien, who was deported, excluded or
removed under any provision of law, is inadmissible if the alien seeks admission to the
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United States during the period specified in section 212(a)(9)(A) of the Act, unless the
alien obtains consent to reapply for admission during this pedod.
Under section 212(a)(9)(B) of the Act, an alien is inadmissible if the alien has accrued a
specified period of unlawful presence, leaves the United States after accruing the
unlawful presence, and then seeks admission during the period specified in section
212(a)(9)(B)(i) (either 3 years or 10 years after the departure, depending on the duration
of the accrued unlawful presence).
Under Section 212(a)(9)(C)(i) of the Act, an alien is inadmissible if the alien enters or
attempts to enter the United States without admission after having been removed or
after having accrued more than one year (in the aggregate) of unlawful presence.
AFM Chapter 40.9.2 provides an overview of USCIS’ policy concerning the accrual of
unlawful presence and the resulting inadmissibility under section 212(a)(9)(B) or section
212(a)(9)(C)(i)(i) of the Act.
40.9.1 Inadmissibility Based on Prior Removal (Section 212(a)(9)(A) of the Act)or
Based on Unlawful Return after Prior Removal (Section 212(a)(9)(C)(i)(11) of the
Act)) [Reserved]
40.9.2 Inadmissibility Based on Prior Unlawful Presence (Sections 212(a)(9)(B)
and (C)(i)(i) of the Act)
Table of Contents
(a) General Overview
(1) Outline of Sections 212(a)(9)(S)(i) and 212(a)(9)(C)(i)(I) of the Act
(2) Distinction Between "Unlawful Status" and "Unlawful Presence"
(3) Definition of Unlawful Presence and Explanation of Related Terms
(A) Unlawful Presence
(B) Period of Stay Authorized (Authorized Stay)
(C) Admission
(D) Parole
(4) General Considerations when Counting Unlawful Presence Time under
Sections 212(a)(9)(B) and 212(a)(9)(C)(i)(I) of the Act
(A) Unlawful Presence for Purposes of the 3-Year and 10-Year Bars Is Not
Counted in the Aggregate
(B) Unlawful Presence for Purposes of the Permanent Bar Is Counted in the
Aggregate
(C) Specific Requirements for Inadmissibility under Section 212(a)(9)(B)(i)(l) of
the Act (The 3-Year Bar)
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(D) Specific Requirements for Inadmissibility under Section 212(a)(9)(B)(i)(ll) of
the Act (The 10-Year Bar)
(E) Specific Requirements for Inadmissibility under Section 212(a)(9)(C)(i)(I) of
the Act (The Permanent Bar)
(i) General Requirements
(ii) Special Note on the Effects of an Alien’s Entry on Parole After Having
Accrued More Than One (1) Year of Unlawful Presence
(5) Triggering the Bar by Departing the United States
(6) Triggering the 3-Year and the 10-Year Bar but not the Permanent Bar When
Departing with Advance Parole or with a Refugee Travel Document
(A) Travel on Advance Parole Issued to Applicants for Adjustment of Status on
Form 1-512, Authorization for Parole of An Alien into The United States, pursuant
to 8 CFR 212.5(f) and 8 CFR 245.2(a)(4)
(B) Special Note on the Effect of an Alien’s Entry on Parole after Having Accrued
More Than One (1) Year of Unlawful Presence
(C) Travel on a Valid Refugee Travel Document Issued pursuant to Section
208(c)(1 )(C) of the Act and 8 CFR 223.2
(7) Multiple Grounds of Inadmissibility and the Relationship Between Sections
212(a)(S)(B)(i)(I), (B)(i)(ll), and (C)(i)(I) of the Act
(8) Benefits That May Be Available Despite Inadmissibility under Section
212(a)(9)(B)(i)(I), (B)(i)(ll), or (C)(i)(I) of the Act
(9) Effective Date of Sections 212(a)(9)(B) and (C)(i)(I) of the Act
(A) Effective Date
(B) The Child Status Protection Act and its Influence on Unlawful Presence
(b) Determining When an Alien Accrues Unlawful Presence
(1) Aliens Present in Lawful Status or as Parolees
(A) Lawful Permanent Residents (LPRs)
(B) Lawful Temporary Residents (Section 245A(b) of the Act and 8 CFR 245a)
(C) Conditional Permanent Residents under Sections 216 and 216A of the
Act
(D) Aliens Granted Cancellation of Removal or Suspension of Deportation
(E) Lawful Nonimmigrants
(i) Nonimmigrants Admitted until a Specific Date (Date Certain)
(ii) Nonimmigrants Admitted for Duration of Status (D/S)
(iii) Non-controlled Nonimmigrants (e.g. Canadian B-l/B-2)
(F) Other Types of Lawful Status
(i) Aliens in Refugee Status
(ii) Aliens Granted Asylum
(iii) Aliens Granted Temporary Protected Status (TPS) pursuant to Section
244 of the Act
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(G) Aliens Present as Parolees
(2) Aliens Present in Unlawful Status Who Do Not Accrue Unlawful Presence by
Statute for Purposes of Section 212(a)(9)(B) of the Act (Statutory Exceptions)
(A) Minors Who Are under 18 Years of Age
(B) Aliens with Pending Asylum Applications (Including Children Aging Out and
Dependents of Asylum Applicants)
(C) Aliens Physically Present in the United States with pending Forms 1-730
(D) Beneficiary of Family Unity Protection (FUP) Granted pursuant to Section 301
of the Immigration Act of 1990; 8 CFR 236.15
(E) Certain Battered Spouses, Parents, and Children
(F) Victims of Severe Form of Trafficking in Persons
(G) Nonimmigrants with Pending Requests for Extension of Status (EOS) or
Change of Status (COS] ("Tolling")
(3) Aliens Present in Unlawful Status Who Do Not Accrue Unlawful Presence By
Virtue of USClS Policy for Purposes of Sections 212(a)(9)(B) and (C)(i)(I) of the
Act
(A) Aliens with Properly Filed Pending Applications for Adjustment of Status or
Registry (Sections 209, 245, 245(i), and 249 of the Act, Sections 202 of Public
Law 99-603 Cuban Haitian Adjustment, Section 202(b) of the Nicaraguan
Adjustment and Central Amedcan Relief Act (NACARA), section 902 of the
Haitian Refugee Immigration Fairness Act of 1998 (HRIFA))
(B) Nonimmigrants with Pending Requests for Extension of Status (EOS) or
Change of Status (COS)("Tolling")
(C) Nonimmigrants with Pending Requests for Extension of Status (EOS) or
Change of Status (COS) Who Depart the United States During the Pendency
(D) Nonimmigrants - Effect of a Decision on the Request for Extension of Status
(EOS) or Change of Status (COS) on Unlawful Presence
(i) Approved Requests
(ii) Denials Based on Frivolous Filings or Unauthorized Employment
(iii) Denials of Untimely Applications
(iv) Denials for Cause of Timely Filed, Non-Frivolous Applications for EOS
or COS
(v) Motion to Reopen/Reconsider
(vi) Appeal to the Administrative Appeals Office (AAO) of the Underlying
Petition Upon Which an EOS or COS is Based
(vii) Nonimmigrants - Multiple Requests for EOS or COS ("Bridge Filings")
and Its Effect on Unlawful Presence
(E) Aliens with Pending Legalization Applications, Special Agricultural Worker
Applications, and LIFE Legalization Applications
(F) Aliens granted Family Unity Program Benefits under Section 1504 of the
LIFE Act Amendments of 2000
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(G) Aliens with Pending Applications for Temporary Protected Status (TPS)
pursuant to Section 244 of the Act
(H) Aliens Granted Voluntary Departure pursuant to Section 240B of the Act
(i) Aliens Granted Stay of Removal
(J) Aliens Granted Deferred Action
(K) Aliens Granted Withholding of Removal under Section 241(b)(3) of the Act or
Withholding of Deportation under Former Section 243 of the Act
(L) Aliens Granted Withholding of Removal or Deferral of Removal under the
United Nations Convention Against Torture Pursuant to 8 CFR 208.16 and 8
CFR 208.17
(M) Aliens Granted Deferred Enforced Departure (DED)
(N) Aliens Granted Satisfactory Departure under 8 CFR 217.3
(4) Effect of the Protection from the Accrual of Unlawful Presence on Previously
Accrued Unlawful Presence: Protection from the Accrual of Unlawful Presence
Does Not Cure Previously Accrued Unlawful Presence
(5) Effect of Removal Proceedings on Unlawful Presence
(A) Initiation of Removal Proceedings
(B) Effect of Filing an Appeal or Petition for Review on Unlawful Presence
(6) Effect of an Order of Supervision pursuant to 8 CFR 241,5 on Unlawful
Presence
(c) Relief from Inadmissibility under Section 212(a)(9)(B)(i)(I) and (il), and Section
2121’a)(9)(C)(i)(I) of the Act
(1) Waiver of the 3-Year Bar or the 10-Year Bar under Section 212(a)(9)(B)(i) of the
Act
(A) Nonimmigrants
(B) Immigrants and Adjustment of Status Applicants Who Are the Spouses,
Sons, or Daughters of U.S. Citizens or LPRs, and Fiance(e) of U.S. Citizens
(C) Asylees and Refugees Applying for Adjustment of Status
(D) TPS Applicants
(E) Legalization under the CSS LULAC and NWRIP Class Settlement
Agreements, and Legalization Applicants pursuant to 8 CFR 245a.2(k) and 8
CFR 245a.18
(2) Wavier of the Permanent Bar under Section 212(a)(9)(C)(i)(I) of the Act
(A) HRIFA and NACARA Applicants
(B) Legalization, SAW, LIFE Act Legalization, and Legalization Class Settlement
Agreement Applicants
(C) TPS Applicants
(D) Certain Battered Spouses, Parents, and Children
(E) Asylee and Refugee Adjustment Applicants under Section 209(c) of the Act
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(a) General Overview
If an alien, other than an alien lawfully admitted for permanent residence, accrues
unlawful presence in the United States, he or she may be inadmissible pursuant to
section 212(a)(9)(B)(i)(Three-year and Ten-year bars) or 212(a)(9)(C)(i)(I) of the Act
(Permanent bar).
(1) Outline of Section 212(a)(9)(B)(i) and Section 212(a)(9)(C)(i)(I) of the Act
(A) Section 212(a)(9)(B)(i) of the Act :,The 3-Year and the 10-Year Bars. Section
212(a)(9)(B)(i) is broken into two (2) sub-groups:
= Section 212(a)(9)(’B)(i)(’l) of the Act (’3-year bar). This provision renders
inadmissible for three (3) years those aliens, who were unlawfully present for
more than 180 days but less than one (1) year, and who departed from the
United States voluntarily prior to the initiation of removal proceedings.
= Section 212(a)(9)(B)(i)(ll) of the Act (10-year bar). This provision renders
inadmissible an alien, who was unlawfully present for one (1) year or more, and
who seeks again admission within ten (10)years of the date of the alien’s
departure or removal from the United States.
Both bars can be waived pursuant to section 212(a)(9)(B)(v) of the Act.
(B) Section 212(a)(9)(C~(i~(!) of the Act - The Permanent Bar. This provision renders
an individual inadmissible, if he or she has been unlawfully present in the United States
for an aggregate period of more than one (1) year, and who enters or attempts to
reenter the United States without being admitted. An alien, who is inadmissible under
section 212(a)(9)(C)(i)(I) of the Act is permanently inadmissible; however, after having
been outside the United States for at least ten (10) years, he or she may seek consent
to reapply for admission pursuant to section 212(a)(9)(C)(ii) of the Act and 8 CFR 212.2.
A waiver is also available for certain Violence Against Women Act (VAWA) selfpetitioners under section 212(a)(9)(C)(iii) of the Act. The 10-year absence requirement
does not apply to a VAWA self-petitioner who is seeking a waiver under section
212(a)(9)(C)(iii) of the Act, rather than seeking consent to reapply under section
212(a)(9)(C)(ii) of the Act.
A DHS regulation at 8 CFR 212.2 addresses the filing and adjudication of an application
for consent to reapply (filed on Form 1-212). As stated by the Board of Immigration
Appeals (BIA) in Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 2006), however, the
consent to reapply regulation at 8 CFR 212.2 predates the enactment of section
212(a)(9)(C) of the Act and the related consent to reapply provision in section
212(a)(9)(A)(iii) of the Act. Thus, although the filing procedures in 8 CFR 212.2 are stilt
in effect, the substantive requirements of section 212(a)(9) of the Act govern during the
adjudication of Form 1-212, Application for Permission to Reapply for Admission into the
United States After Deportation and Removal. A USCIS adjudicator must consider the
specific requirements of section 212(a)(9)(C)(ii) of the Act when adjudicating Form 1-212
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that is filed by an alien who is inadmissible under section 212(a)(9)(C)(i) of the Act.
That is, because of the 10-year absence requirement for consent to reapply, section
2"12(a)(9)(C)(i)(I) of the Act is a permanent bar for which neither the retroactive nor the
prospective grant of consent to reapply is possible. The regulatory language at 8 CFR
2"12.2(i) and (j) is not applicable, see Torres-Garcia, at 875, and the alien has to be
physically outside the United States for a period of at least ten years since his or her
last departure before being eligible to be granted consent to reapply. See id., at 876.
Finally, the regulatory language referring to the 5-year and the 20-year limitation on
consent to reapply does not apply to section 212(a)(9)(C) of the Act; these limitations
refer to former sections 212(a)(6)(A) and (B), the predecessors of current section
212(a)(9)(A) of the Act. See id. at 874 (for a historical analysis).
Also, an adjudicator should pay special attention to the possibility that an alien who is
inadmissible under section 212(a)(9)(C)(i)(11) of the Act (because the alien entered or
attempted to enter without admission after having been removed) may be subject to the
reinstatement provision of section 241 (a)(5) of the Act (reinstatement of removal
orders).
(2) Distinction Between "Unlawful Status" and "Unlawful Presence"
To understand the operation of sections 212(a)(9)(B) and 212(a)(9)(C)(i)(I) of the Act, it
is important to comprehend the difference between being in an unlawful immigration
status and the accrual of unlawful presence ("period of stay not authorized"). Although
these concepts are related (one must be present in an unlawful status in order to accrue
unlawful presence), they are not the same.
As discussed in chapters 40.9.2(b)(2) and (3), there are situations in which an alien who
is present in an unlawful status nevertheless does not accrue unlawful presence. As a
matter of prosecutorial discretion, DHS may permit an alien who is present in the United
States unlawfully, but who has pending an application that stops the accrual of unlawful
presence, to remain in the United States while that application is pending. In this sense,
the alien’s remaining can be said to be "authorized." However, the fact that the alien
does not accrue unlawful presence does not mean that the alien’s presence in the
United States is actually lawful.
Example 1: An alien is admitted as a nonimmigrant, with a Form 1-94 that
expires on January 1,2009. The alien remains in the United States after the
Form 1-94 expires. The alien’s status becomes unlawful, and she begins to
accrue unlawful presence, on January 2, 2009. On May 10, 2009, the alien
properly files an application for adjustment of status. The filing of the adjustment
application stops the accrual of unlawful presence. But it does not "restore" the
alien to a substantively lawful immigration status. She is still amenable to
removal as a deportable alien under section 237(a)(1 )(C) of the Act because she
has remained after the expiration of her nonimmigrant admission.
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Example 2: An alien is admitted as a nonimmigrant, with a Form 1-94 that
expires on January 1,2009. On October 5, 2008, he properly files an application
for adjustment of status. He does not, however, file any application to extend his
nonimmigrant stay, which expires on January 1, 2009. The adjustment of status
application is still pending on January 2, 2009. On January 2, 2009, he becomes
subject to removal as a deportable alien under section 237(a)(1 )(C) of the Act
because he has remained after the expiration of his nonimmigrant admission.
For purposes of future inadmissibility, however, the pending adjustment
application protects him from the accrual of unlawful presence.
The application of section 245(k) of the Act is a Rood example of the importance of
clearlY distin,quishin.q unlawful status from the accrual of unlawful presence. Guidance
concerning section 245(k) may be found in chapter 23.5(d) of the AFM. If the
requirements of section 245(k) are met, this provision relieves certain employmentbased immigrants of ineligibility under section 245(c)(2), (c)(7) or (c)(8) of the Act for
adjustment of status. For example, an alien who failed to maintain a lawful status after
any entry is, ordinarily, ineligible for adjustment of status under section 245(c)(2) of the
Act. Departure from the United States and return does, ordinarily, not relieve the alien
of this provision. 8 CFR 245.1(d)(3). For an alien who is eligible for the benefit of
section 245(k) of the Act, however, only a failure to maintain status since the last lawful
admission is considered in determining whether the alien is subject to section 245(c)(2),
(c)(7) or (c)(8) of the Act. AFM Chapter 23.5(d)(4). Unless the alien, since the last lawful
admission failed to maintain lawful status for at least 181 days, section 245(k) of the Act
relieves the alien of ineligibility under section 245(c)(2), (c)(7) or (c)(8) of the Act.
As stated in chapters 40.9.2(b)(2) and (3), some aliens who are actually present in an
unlawful status, are, nevertheless, protected from accruing unlawful presence. But if
their unlawful status continues for more than 180 days, in the aggregate, they would be
ineligible for the benefit of section 245(k) of the Act, even if they have accrued no
unlawful presence for purposes of section 212(a)(9)(B) of the Act.
Example 3: An alien is admitted for "duration of status" as an F-1 nonimmigrant
student. One year later, the alien drops out of school, and remains in the United
States for one year after dropping out. The alien’s status became unlawful when
she dropped out of school. Neither USCIS nor an IJ ever makes a finding that
the alien was out of status; therefore, she never accrues any unlawful presence
for purposes of section 212(a)(9)(B) of the Act. Chapter 40.9.2(b)(1)(E)(ii). The
alien eventually leaves the United States and returns lawfully as a nonimmigrant.
While in nonimmigrant status, a Form 1-140 is approved and the alien applies for
adjustment of status. Because the alien failed to maintain a lawful status for
more than 180 days during her prior sojourn, she is ineligible for adjustment
under section 245(c)(2) of the Act, and section 245(k) of the Act does not relieve
her of this ineligibility. Under section 245(k) of the Act, the alien is still eligible for
adjustment, since the prior failure to maintain status does not apply to make the
alien ineligible under section 245(c) of the Act. Also, the alien did not accrue
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unlawful presence despite the prior unlawful status, and so the alien is not
inadmissible under section 212(a)(9)(B) of the Act.
Example 4: The alien is admitted as a lawful nonimmigrant, and, while still in
status, applies for adjustment of status on the basis of an approved I-140. While
the Form 1-485 is pending, the alien’s EAD expires, and the alien fails to apply for
a new EAD. Nevertheless, the alien continues to work after the EAD expires. The
period of unauthorized employment exceeds 180 days. The alien would not be
inadmissible under section 212(a)(9)(B) of the Act, since the pendency of the 1485 stopped the accrual of unlawful presence. Also, there has been no
"departure" to trigger section 212(a)(9)(B) of the Act. Section 245(k) of the Act
does not relieve the alien of ineligibility under section 245(c)(2) of the Act since
the alien engaged in unauthorized employment for more than t80 days..
An alien who is present in a lawful status will not accrue unlawful presence as long as
that lawful status is maintained.
(3) Definition of Unlawful Presence and Explanation of Related Terms
(A) Unlawful Presence. Section 212(a)(9)(B)(ii) of the Act defines "unlawful presence"
for purposes of sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act to mean that an
alien is deemed to be unlawfully present in the United States, if the alien is:
¯ present after the expiration of the period of stay authorized by the Secretary
of Homeland Security; or
° present without being admitted or paroled.
(B) Period of Stay Authorized (Authorized Stay). When nonimmigrants are admitted
into the United States, the period of stay authorized is generally noted on Form 1-94,
Admission/Departure Record. Additionally, by policy, USCIS has designated other
statuses - including some that are not actually lawful - as "periods of stay authorized."
Please see the more detailed analysis in sections (b) and (c), below.
(C) Admission, The Illegal Immigration Reform and Immigrant Responsibility Act of
1996 (IIRIRA) (Div. C of Departments of Commerce, Justice, and State, and the
Judiciary Appropriations Act of 1997, PL 104-208 (September 30, 1996)) amended
section 101 (a)(13) of the Act by removing the definition of the term "entry," and by
replacing it with a definition of the terms "admission" and "admitted." Section
101 (a)(13)(A) of the Act now defines "admission" and "admitted" as "the lawful entry of
the alien into the United States after inspection and authorization by an immigration
officer." See section 101 (a)(13)(A) of the Act. Section 101 (a)(13)(B) of the Act
furthermore clarifies that parole is not admission, and that an alien crewman, who is
permitted to land temporarily in the United States, shall not be considered to have been
admitted. See section 101(a)(13)(B) of the Act.
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(D) Parole: Parole is the discretionary decision, under section 212(d)(5)(A) of the Act,
to permit an inadmissible alien to leave the inspection facility free of official custody, so
that, although the alien is not admitted, the alien is permitted to be physically present in
the United States. By statutory definition, parole is not admission. See section
101(a)(13)(B) of the Act. An alien, who has been paroled under section 212(d)(5)(A) of
the Act "[is] still in theory of law at the boundary line and [has] gained no foothold in the
United States." Leng MayMa v. Barber, 357 U.S. 185, 188-189 (1958), quoting Kaplan
v. Tod, 267 U.S. 228 (1925).
Parole may be granted on a case-by-case basis for urgent humanitarian reasons
(h umanitarian parole) or for significant public benefit. See section 212(d)(5)(A) of the
Act and 8 CFR 212.5. Deferred-inspection and advance parole are parole, as are
individual port of entry paroles and paroles authorized while a person is overseas.
Section 212(a)(9)(B)(ii) of the Act makes clear that an alien, who has been paroled,
does not accrue unlawful presence as long as the parole lasts. For purposes of unlawful
presence, the reason for the grant of parole is irrelevant. For more information on parole
pursuant to section 212(d)(5) of the Act, see chapter 54 of the AFM.
Only parole under section 212(d)(5)(A) of the Act qualifies as parole for purposes of
section 212(a)(9) of the Act. In an April 1999 memorandum and an August 1998 legal
opinion (Legal Opinion No. 98-10, August 21, 1998), former INS suggested that a
release under section 236 of the Act (conditional parole) could also be considered
"parole" for purposes of adjustment of status under the Cuban Adjustment Act. The
Board of Immigration Appeals (BIA) has rejected this interpretation in at least one
unpublished decision. See Matter of Ortega-Cervantes, 2005 WL 649116 (BIA, January
6, 2005). The Ninth Circuit confirmed the BIA’s decision and held that release under
section 236 of the Act was not "parole" for purposes of adjustment of status. See
Ortega-Cervantes v. Gonzales, 501 F.3d 1111 (9th Cir. 2007). DHS/Office of the
General Counsel reconsidered that aspect of the 1999 memorandum, and the related
1998 legal opinion. On September 28, 2007, it issued a memorandum stating that
release under section 236 of the Act is not deemed to be a form of parole under section
212(d)(5) of the Act. See September 28, 2007 Memorandum, Office of the General
Counsel of the Department of Homeland Security, Clarification of the Relation Between
Release Under Section 236 and Parole Under Section 212(d)(5) of the Immigration and
Nationality Act. As of the release of this AFM chapter, the Ninth Circuit is the only circuit
that has decided this issue, although several circuits have cases outstanding. If the
adjudicator encounters the issue, he or she is advised to inquire with the USCIS Office
of the Chief Counsel (Adjudications Law Division) about the status of any pending
litigation or further developments.
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(4) General Considerations when Counting Unlawful Presence Time Under
Sections 212(a)(9)(B) and 212(a)(9)(C)(!)(I) of the Act
(A) Unlawful Presence for Purposes of the 3-Year and 10-Year Bars is Not
~Counted in the A_eLlre.elate. Section 212(a)(9)(B)(i) of the Act only applies to an alien,
who has accrued the required amount of unlawful presence during any single stay in the
United States; the length of the alien’s accrued unlawful presence is not calculated by
combining periods of unlawful presence accrued during multiple unlawful stays in the
United States. If, during any single stay, an alien has more than one (1) period during
which the alien accrues unlawful presence, the length of each period of unlawful
presence is added together to determine the total period of unlawful presence time
accrued during that single stay.
Reminder: The statutory provisions of the 3-year and the 10-year bars became effective
on or after April 1, 1997. An alien, who was unlawfully present in the United States prior
to April 1, 1997, started to accrue unlawful presence on April 1, 1997, if he or she
remained present in the United States at that time. An alien, who was unlawfully present
in the United States prior to April 1, 1997, but departed prior to April 1, 1997, did not
accrue any unlawful presence for purposes of section 212(a)(9)(B) of the Act.
Example 1: An alien’s status becomes unlawful, and the alien begins to accrue
unlawful presence on April 1,2004. On September 1, 2004 (150 days after April 1,
2004), the alien files an adjustment of status application. The alien does not accrue
unlawful presence while the adjustment application is pending. See section (b)(3)(A)
of this AFM chapter. The adjustment application is denied on October 15, 2006
(administratively final decision). After the denial, the alien continues to remain in the
United States unlawfully; the accrual of unlawful presence resumes on October 16,
2006, a day after the application is denied. The alien leaves the United States on
January 1, 2007. At that time, the individual had accrued unlawful presence from
April 1, 2004 to September 1, 2004, and again from October 16, 2006 to January 1,
2007. The total period of unlawful presence time accrued during this single unlawful
stay exceeds 180 days. By departing the United States on January 1, 2007, the alien
triggered the three-year bar and is inadmissible under section 212(a)(9)(B)(i)(I) of
the Act.
Example 2: An alien’s status becomes unlawful, and the alien begins to accrue
unlawful presence on April 1, 2004. On September 1,2004, the alien leaves the
United States. The alien returns unlawfully on October 15, 2006. He departs the
United States again on January 1, 2007. Although the alien has been unlawfully
present in the United States for more than 180 days in the aggregate, the unlawful
presence was accrued during two (2) separate stays in the United States; during
each of these stays, the alien accrued less than 180 days of unlawful presence.
Thus, the alien is not inadmissible under section 212(a)(9)(B)(i)(l) of the Act.
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(B) Unlawful Presence for Purposes of the Permanent Bar Is Counted in the
A_Cl.clre.clate. Under section 212(a)(9)(C)(i)(I) of the Act, the alien’s unlawful presence is
counted in the aggregate, i.e. the total amount of unlawful presence time is determined
by adding together all periods of time during which an alien was unlawfully present in
the United States on or after April 1, 1997. Therefore, if an alien accrues a total of more
than one (1) year of unlawful presence time, whether accrued during a single stay or
d__urin,q multiple stays, departs the United States, and subsequently reenters or attempts
to reenter without admission, he or she is subject to the permanent bar of section
212(a)(O)(C)(i)(i) of the Act.
Example: An alien enters the United States unlawfully on April 1, 2004, and leaves
on September 1, 2004. The alien has accrued about 150 days of unlawful presence
at this time. She reenters the United States unlawfully on January 1, 2005 and stays
until November 1, 2005. This time, the alien has accrued 300 days of unlawful
presence. Although neither period of unlawful presence exceeds one (1) year, the
aggregate period of unlawful presence does exceed one (1) year by totaling 450
days of unlawful presence, which the alien accrued during both stays. If the alien
ever returns or attempts to return to the United States without being admitted, he or
she will be inadmissible under section 212(a)(9)(C)(i)(I) of the Act.
(C) Specific Requirements for Inadmissibility under Section 212(a)(9)(B)(i)(I) of the
Act (The 3-Year Bar). For the three-year bar to apply, the individual must have
accrued at least 180 days but less than one (1) year of unlawful presence, and
thereafter, must have departed voluntarily prior to the commencement of removal
proceedings. Any pedod of unlawful presence accrued prior to April 1, 1997, does not
count for purposes of section 212(a)(9)(B)(i)(I) of the Act.
The alien does not need a formal grant of voluntary departure by DHS for his or her
departure to be considered voluntary. However, if DHS grants voluntary departure, the
departure is still voluntary because removal proceedings have not yet commenced.
The statutory language of section 212(a)(9)(B)(i)(l) of the Act specifically requires that
the alien must have departed the United States ~rior to the commencement of removal
proceedings. Removal proceedings commence with the filing of the Notice to Appear
(NTA) with the immigration court following service of the NTA on the alien. See 8 CFR
1003.14. An alien, who departs the United States afte_._E the NTA has been filed with the
immigration court, therefore, is not subject to the three-year bar according to the
statutory language. To avoid future inadmissibility, however, the alien must leave before
he or she has accrued more than one year of unlawful presence, and becomes
inadmissible under section 212(a)(9)(B)(i)(ll) of the Act, rather than section
212(a)(9)(A)(i)(I) of the Act. This provision provides the alien with an incentive to end
his or her unlawful presence by leaving the United States, rather that contesting
removal.
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The burden is on the applicant to establish that the NTA had already been filed by the
time the applicant had departed. The record of proceedings before the immigration
court will generally indicate when the NTA was actually filed, and the filing date shown
in the court’s record will be controlling.
Even if the applicant is not subject to the three-year or the ten-year bar, there may be
other grounds of inadmissibility that apply based on the fact that the removal
proceedings were initiated and the alien departed the United States during the
proceedings. For example, a conviction that made the alien subject to removal as a
deportable alien may also make the alien inadmissible.
(D) Specific Requirements for Inadmissibility under Section 212(a)(9)(B)(i)(ll) of
the Act (The 10-Year Bar). An alien, who voluntarily departs the United States or who
was removed from the United States after having been unlawfully present for more than
one (1) year, triggers the 10-year bar to admission under section 212(a)(9)(B)(i)(ll) of
the Act. Any period of unlawful presence accrued prior to April 1, 1997 does not count
for purposes of section 212(a)(9)(B)(i)(li) of the Act.
Unlike the 3-year bar, the 10-year bar applies even if the alien leaves after removal
proceedings have commenced; the individual will be inadmissible, even if he or she
leaves after the NTA has been filed with the immigration court. Moreover, filing the NTA
does not stop the accrual of unlawful presence. 8 CFR 239.3.
(E) Specific Requirements for Inadmissibility under Section 212(a)(9)(C)(i)(I) of the
A,c, ~, (The Permanent Bar)
(i) General Requirements. To be permanently inadmissible under section
212(a)(9)(C)(i)(I) of the Act, an alien must have accrued more than one (1)year of
unlawful presence in the aggregate, must have left the United States thereafter, and
must then have entered or attempted to reenter the United States without being
admitted. Any unlawful presence accrued prior to April 1, 1997, or any unlawful entry or
attempted reentry into the United States prior to April 1, 1997, does not count for
purposes of inadmissibility under section 212(a)(9)(C)(i)(I) of the Act.
(ii) Special Note On the Effect of An Alien’s Entry on Parole After Having Accrued More
Than One (1) Year Of Unlawful Presence
Is an alien, who had accrued more than one (1) year of unlawful presence, and who is
paroled into the United States but not admitted, subject to section 212(a)(9)(C)(i)(I) of
the Act?
An alien’s inadmissibility under section 212(a)(9)(C)(i)(I) of the Act is fixed at the time of
the alien’s unlawful entry or attempted reentry.
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An alien who had accrued more than one (1) year of unlawful presence, and who has
never returned or attempted to return without admission after that unlawful presence,
and who is paroled into the United States pursuant to section 212(d)(5) of the Act, but
not admitted, is not subject to inadmissibility under section 212(a)(9)(C)(i)(I) of the Act.
It is the Department of Homeland Security’s (DHS) policy that for purposes of section
212(a)(9)(C)(i)(i) inadmissibility, an alien’s parole is not deemed to be an "entry or
attempted reentry without being admitted," even though parole is not considered
admission. See section 101 (a)(13)(B) and section 212(d)(5)(A) of the Act. This
conclusion reflects the legal principle that, although a parolee is actually allowed to
physically enter the United States, a parolee is deemed to be at a port of entry, pending
a final decision on whether to admit the alien or not. See Leng May Ma v. Barber, 357
U.S. 185, 188-189 (1958), quoting Kaplan v.Tod, 267 U.S. 228 (1925).
As noted, however, an alien’s inadmissibility for returning unlawfully after accruing
sufficient unlawful presence is fixed at the time of the alien’s unlawful return or attempt
to return. Paroling an alien who is already inadmissible does not relieve the alien of
inadmissibility. For example, if an alien who is already present in the United States
without being admitted because he or she entered without inspection, and who, in the
past, had accumulated unlawful presence in excess of one (1) year, is taken into
custody, and then later paroled pursuant to section 212(d)(5) of the Act, the alien’s
parole would not relieve the alien of inadmissibility under section 212(a)(9)(C)(i) of the
Act.
For a more detailed explanation and examples, please see (a)(6)(B) of this subsection,
below.
(5) Triggerin~ ,the Bar by Departing the United States
An alien must leave the United States after accruing more than t80 days or one (1) year
of unlawful presence in order to trigger the 3-year or 10-year bar to admission under
section 212(a)(9)(B) of the Act. This includes departures made while traveling after
having approved advance parole or with a valid refugee travel document. See section
(a)(6) of this chapter.
Note: By granting advance parole or a refugee travel document, USCIS does not
authorize the alien’s departure from the United States; it merely provides a means for
the alien to return to the United States, regardless of admissibility. Therefore, even if the
alien has an advance parole document, the alien’s actual departure from the United
States will still trigger the bar to inadmissibility under section 212(a)(9)(B) of the Act.
Section 212(a)(9)(C)(i)(I) of the Act does not explicitly mention "departure" as a
prerequisite for the bar to apply. However, according to the wording of the statute, an
alien with the requisite period of unlawful presence must "enter or attempt to enter
without admission" in order to incur inadmissibility. Thus, the alien cannot violate the
provision unless the alien leaves the United States and then returns or attempts to
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return. See Matter of Rodarte-Roman, 23 I&N Dec. 905 (BIA 2006)(Departure triggers
the bars; the IJ erred when denying adjustment of status because of the individual’s
accrual of unlawful presence in excess of one (1) year without departure.).
(6) Triqqerinq the 3-Year and the 10-Year Bars But Not the Permanent Bar When
Del~arting with Advance Parole or with a Refugee Travel Document
(A) Travel on Advance Parole Issued to Applicants for Adjustment of Status on
Form 1-512, Authorization For Parole Of An Alien into The United States, pursuant
to 8 CFR 212.5(f) and 8 CFR 245.2(a)(4). An alien with a pending adjustment of status
application, who has accrued more than 180 days of unlawful presence time, will trigger
the bars to admission, if he or she travels outside the United States subsequent to the
issuance of an advance parole document. When the alien presents the advance parole
document at a port of entry, he or she may be permitted to return to the United States
as a parolee because aliens who request parole into the United States are not required
to establish admissibility under section 212(a) of the Act. However, the fact that the
alien is permitted to return to the United States as a parolee does not confer a waiver of
inadmissibility under section 212(a)(9)(B)(i)(I) and (11) of the Act. Consequently, a waiver
under section 212(a)(9)(B)(v) of the Act would be required when determining the alien’s
eligibility to adjust status to lawful permanent residence.
(B) A Special Note on the Effect on Section 212(a)(9)(C) of the Act of an Alien’s
Entry on Parole After Having Accrued More Than One ,(1) Year Of Unlawful
Presence. Parole is not admission. See section 101(a)(13)(B) of the Act. An individual
is subject to section 212(a)(9)(C)(i)(I) of the Act, if he or she has accrued more than one
(1) year of unlawful presence in the United States during a single stay or during multiple
stays, who departs, and subsequently enters or attempts to reenter "without being
admitted." The statutory language omits the word "parole" and makes it unclear
whether an alien, who enters on parole, triggers the bar to inadmissibility under section
212(a)(9)(C) of the Act. Therefore, if an alien is paroled into the United States pursuant
to section 212(d)(5)(A) of the Act after having accrued more than one (1) year of
unlawful presence, is he or she inadmissible under section 212(a)(9)(C)(i)(I) of the Act
because the alien was not "admitted"? The answer is "no" for the following reason:
An alien’s inadmissibility pursuant to section 212(a)(9)(C)(i)(I) of the Act is fixed as of
the date of the alien’s entry or attempted reentry without being admitted. If an alien, who
has accrued unlawful presence in excess of one (1) year, came to a port of entry and
applied for admission to the United States or asked to be paroled into the United States,
the alien will not be deemed to have attempted to enter the United States without "being
admitted," if DHS actually paroles the alien. The significant point is that the alien will
have arrived at a port of entry- and presented himself or herself for inspection. If the
alien is paroled, the alien will continue to be considered an applicant for admission, and
so cannot be said to have entered or attempted to enter without admission. Thus, if
DHS paroles the alien under section 212(d)(5) of the Act, the alien’s departure and
subsequent return as a parolee does not trigger the section 212(a)(9)(C)(i)(I)-bar for
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purposes of a subsequent admissibility determination by DHS (such as at the time of
the adjustment of status adjudication). This conclusion reflects the legal principle that,
although a parolee is actually allowed to physically enter the United States, a parolee is
deemed to be at a port of entry, pending a final decision on whether to admit the alien or
not. See Leng May Ma v. Barber, 357 U.S. 185, 188-189 (1958), quoting Kaplan v. Tod,
267 U.S. 228 (1925).
Example: An alien enters the United States on a B visa. The status
expires on January 1, 2000. On January 2, 2000, the individual commences
to accrue unlawful presence as having overstayed his or her pedod of admission
The alien applies for adjustment of status on January 1, 2005. The individual is in
authorized stay during the pendency of the adjustment of status application and
does not accrue unlawful presence. See section (b)(3)(A) of this AFM chapter.
Based on the pending adjustment application, the alien applies for advance
parole (Form !-131), which is approved. The alien then leaves the United States
on April 1, 2005; at this time, the alien has triggered the 10-year bar to
admission to the United States because the alien had accrued unlawful
presence in excess of one (1) year (from January 2, 2000, to January 1, 2005).
On April 15, 2005, the alien returns to the United States through a port of entry,
presents his advance parole document, and is paroled into the United States.
The alien will not be considered to have triggered inadmissibility under section
212(a)(9)(C)(i)(I) of the Act. Because the alien is currently a parolee, the alien is
deemed to still be at the port of entry. At the time of the adjudication of the
adjustment of status application, the alien’s request for admission (through the
adjustment of status application) will be decided. Thus, the
individual is a parolee, he or she is not deemed to have "entered or
attempted to reenter without being admitted." (Note: The alien still may be
inadmissible under section 212(a)(9)(B) of the Act at the time of the
adjustment of status application.)
By contrast, the parole of an alien after the alien had already become inadmissible
under section 212(a)(9)(C)(i) would not relieve the alien of inadmissibility under section
212(a)(9)(C)(i) of the Act.
Example: An alien enters the United States on a B visa. The status expires
on January 1,2000. On January 1,2000, the alien commences to accrue
unlawful presence for having overstayed his or her period of admission. The alien
applies for adjustment of status on January 1, 2005. The alien departs the United
States and returns illegally by crossing the border 30 miles west of the nearest
port of entry on April 15, 2005. The alien is now inadmissible under section
212(a)(9)(C)(i)(I) of the Act. (An additional consequence, unrelated to the illegal
entry, is that the alien also abandoned his or her adjustment application). Even if
the alien were later taken into custody and paroled under section 212(d)(5) of the
Act, or were to later travel and return on a grant of advance parole, the alien
would remain inadmissible under section 212(a)(9)(C)(i)(I) of the Act since the
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alien did, in fact, enter without admission after having accrued the requisite
period of unlawful presence.
The instructions to Form 1-131, Application for Travel Document, and Form 1-485,
Application to Register Permanent Residence or Adjust Status, as well as the standard
Form 1-512, Authorization for Parole of an Alien into the United States, include language
warning the alien that traveling abroad and returning to the United States by using Form
I-512 may make the alien inadmissible under section 212(a)(9)(B) of the Act.
(C) Travel on a Valid Refugee Travel Document Issued pursuant to Section
208(c)(1)(C) of the Act and 8 CFR 223. An asylee who had accrued more than 180
days of unlawful presence time prior to having filed the bona fide asylum application, will
trigger the bar to admission, if he or she departs the United States while traveling on a
valid refugee travel document. When the asylee presents the travel document at a port
of entry, he or she can be permitted to reenter the United States to resume status as an
asylee; however, the asylee will be inadmissible when he or she applies to adjust status
to lawful permanent resident, and a waiver would be required at that time.
(7) Multiple Grounds of Inadmissibility and the Relationship Between Sections
212(a)(9)(B)(i)(I), (B)(i)(ii), and (C)(i)(l) of the Act
Sections 212(a)(9)(B)(i)(I), (B)(i)(ll), and (C)(i)(I) of the Act establish different grounds of
inadmissibility based on prior unlawful ~resence. Whether a specific ground applies to
an alien depends on an analysis of the facts of the person’s case in light of that specific
ground.
it is possible that the alien’s immigration history makes the alien inadmissible under
both section 212(a)(9)(B) of the Act and section 212(a)(9)(C)(i)(l) of the Act.
Example: An alien with more than one (1) year of unlawful presence leaves the
United States, thus triggering the 10-year bar to admissibility under section
212(a)(9)(B)(i)(ll) of the Act. Three (3) years after the alien’s last departure, the
alien returns to the United States and enters illegally, thus without having been
admitted. The alien is now inadmissible under sections 212(a)(9)(B)(i)(ll) and
212(a)(9)(C)(i)(I) of the Act.
Also, an alien with sufficient unlawful presence who is removed from the United States,
may be inadmissible under section 212(a)(9)(A), as well as section 212(a)(9)(B)(i)(ll)
and/or section 212(a)(9)(C)(i) of the Act depending on the circumstances of the
individual case.
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(8) Benefits That May Be Available Despite Inadmissibility under Section
2--12(a)(9)fB)fi)0), (B)fi)(ll), or (C)(’i)(I)of the Act
Section (c) of this chapter specifies forms of relief from inadmissibility under sections
212(a)(9)(B)(i)(I), (B)(i)(ll), and (C)(i)(I) of the Act ("Waivers"). Even without a grant of a
waiver, aliens who are subject to these grounds of inadmissibility, may still obtain
certain benefits as outlined below in (b)(2) and (b)(3), if otherwise eligible.
(A) Under Section 212(a)19)(B)0)ll)or (11) of the Act. An alien, who is inadmissible
under section 212(a)(9)(B)(i) of the Act may apply for and receive, if eligible, a grant of:
¯ Registry under section 249 of the Act;
= Adjustment of status under section 202 of NACARA;
= Adjustment of status under section 902 of HRIFA;
¯ Adjustment of status under section 245(h)(2)(A) of the Act;
¯ Change to V nonimmigrant status under 8 CFR 214.15 (but the alien may
need a waiver to obtain adjustment of status to LPR after having acquired V
nonimmigrant status);
,, LPR status pursuant to the LIFE Legalization Provision: A Legalization
applicant under section 1104 of the LIFE Act may travel with authorization
during the pendency of the application without triggering inadmissibility
under section 212(a)(9)(B) of the Act. See 8 CFR 245a.13(e)(5).
(B) Under Section 212(a)(9)(C)(i)(I) of the ACt. An alien who is inadmissible under
section 212(a)(9)(C)(i)(I) of the Act may apply for and receive, if eligible, a grant of:
¯ Registry under section 249 of the Act.
(C) Special Concerns Regardin.cl Section 245(i) - Applications. The USCIS position
is that inadmissibility under section 212(a)(9)(B) or (C) of the Act makes an alien
ineligible for adjustment of status under section 245 of the Act, regardless of whether
the alien applies under section 245(a) or section 245(i) of the Act. The BIA has
endorsed this view. In Matter of Briones, 24 I&N Dec. 355 (BIA 2007), the Board held
that an alien who is inadmissible under section 212(a)(9)(C)(i)(I)of the Act is not eligible
for adjustment under section 245(i) of the Act. An alien who is inadmissible under
section 212(a)(9)(B) of the Act is also ineligible for section 245(i) adjustment. Matter of
Lemus, 24 I&N Dec. 373 (BIA 2007).
USClS adjudicators will follow Matter of Briones and Matter of Lemus in all cases,
regardless of the decisions of the 9th Circuit in Acosta v. Gonzales, 439 F.3d 550 £9th
Cir. 2006) or of the 10th Circuit in Padilla-Caldera v. Gonzales, 453 F.3d 1237 (10 Cir.
2005). Following these Board cases, rather than Acosta and Padilla-Caldera, will allow
the Board to reexamine the continued validity of these court decisions.
USClS adjudicators should also be aware that the 9th Circuit has held that the Board’s
decision in Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 2006) is entitled to judicial
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deference, and that the decision in Perez-Gonzales v. Ashcroft, 379 F.3d 783 (9th Cir.
2004), is no longer good law. Gonzales v. Department of Homeland Security, 508 F.3d
1227 (9th Cir. 2007).
(9) Effective Date of Sections 212(a)(9)(B) and (C)(i)(I) of the Act
(A) Effective Date. Only periods of unlawful presence spent in the United States after
the April 1, 1997, effective date of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (Div. C of Departments of Commerce, Justice, and State, and
the Judiciary Appropriations Act of 1997, PL 104-208 (September 30, 1996))(llRIRA),
count towards unlawful presence for purposes of section 212(a)(9)(B) and (C)(i)(I) of the
Act.
For purposes of section 212(a)(9)(C)(i)(I) of the Act, one (1) full year of unlawful
presence must have accrued. Therefore, the earliest an individual could have been
subjected to this ground of inadmissibility was Apdl 2, 1998.
(B) The Child Status Protection Act and Its Influence on Unlawful Presence. On
August 6, 2002, the Child Status Protection Act (CSPA) (PL 107-208, August 6, 2002)
was enacted to provide relief to certain children, who "aged-out" during the processing
of certain applications. The CSPA applies to derivative children of asylum and refugee
applicants, children of United States citizens, children of Lawful Permanent Residents
(LPRs), and derivative beneficiaries of family-based, employment-based, and diversity
visas. The CSPA changes how a child’s age should be calculated for purposes of
eligibility for certain immigration benefits; it does not change the definition of "child"
pursuant to section 101(b)(1) of the Act.
The CSPA was effective on August 6, 2002. In general, its provisions are not
retroactive: Any qualified petition or application that was pending on the effective date is
subject to the provisions of the CSPA. For detailed information, please consult the
policy memorandum, Domestic Operations, April 30, 2008, Revised Guidance for the
Child Status Protection Act (AD07-04), or AFM Chapter 21.2(e).
Calculation of Unlawful Presence, if the CSPA Is Applicable: Any derivative beneficiary
child who is in a "period of stay authorized" because of a pending application or petition,
does not accrue unlawful presence merely because of his or her "aging-out," if the
requirements and conditions of the CSPA are met. For more information about the
applicability of the CSPA, see AFM sections describing individual types of immigration
benefits and Chapter 21.2(e).
The CSPA applies only to those benefits expressly specified by the statute. Nothing in
the CSPA provides protection for nonimmigrant visa holders (such as K or V
nonimmigrants), or to NACARA, HRIFA, Family Unity, Cuban Adjustment Act, and
Special Immigrant Juvenile Applicants, and/or derivatives. However, there may be
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limited coverage for K-2 and K-4 individuals. See Chapter 21.2(e). This list is not
exhaustive.
(b) Determinin_l When an Alien Accrues Unlawful Presence
(1) Aliens Present in Lawful Status or as Parolees
An alien does not accrue unlawful presence, if he or she is present in the United States
under a period of stay authorized by the Secretary of Homeland Security, or if he or she
has been inspected and paroled into the United States and the parole is still in effect.
An alien who is present in the United States without inspection accrues unlawful
presence from the date of the unlawful arrival, unless the alien is protected from the
accrual of unlawful presence as described in this AFM chapter. Note that an alien, who
arrived at a port of entry and obtained permission to come into the United States by
making a knowingly false claim to be a citizen, is present in the United States without
having been inspected and admitted. See Matter of S--, 9 I&N Dec. 599 (BIA 1962).
(A) Lawful Permanent Residents (LPRs). An alien lawfully admitted for permanent
residence will not accrue unlawful presence unless the alien becomes subject to an
administratively final order of removal by the IJ or the BIA (which means that during the
course of proceedings, the alien was found to have lost his or her LPR status), or if he
or she is otherwise protected from the accrual of unlawful presence. Unlawful presence
will start to accrue the day after the order becomes administratively final, and not on the
date of the event that made the alien subject to removal.
(B) Lawful Temporary Residents (Section 245A(b) of the Act and 8 CFR 245a). A
lawful temporary resident must file an application to adjust from temporary to permanent
resident status before the beginning of the 43rd month from the date he or she was
granted lawful temporary resident status. See 8 CFR 245a.3(a)(2). However, unlike
conditional permanent residents, the status of a lawful temporary resident does not
automatically terminate, if the alien fails to file a timely application, and the DHS needs
to advise the alien of its intent to terminate his or her Temporary Residence Status. See
section 245A(b)(2) of the Act, and 8 CFR 245a.2(u)(2). The same procedures apply, if
the alien’s status is terminated for the reasons specified in section 245A(b)(2) of the Act.
Lawful Temporary Resident status also terminates upon the entry of a final order of
deportation, exclusion, or removal. See 8 CFR 245.2(u)(2).
If the DHS advises the alien of its intent to terminate lawful temporary resident status,
the alien continues to be a lawful temporary resident and does not accrue unlawful
presence until a notice of termination is issued. If the termination is appealed, the period
of authorized stay continues through the administrative appeals process. The
termination of an alien’s lawful temporary resident status cannot be reviewed in removal
proceedings before an immigration judge. The alien would accrue unlawful presence
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time during removal proceedings or while a petition for review is pending in Federal
court.

(C) Conditional Permanent Residents under Sections 216 and 216A of the Act
(i) Termination upon the Entry of an Administratively Final Order of Removal. As is the
case with other LPRs, an alien lawfully admitted for permanent residence on a
conditional basis under section 216 or 216A of the Act begins to accrue unlawful
presence upon the entry of an administratively final order of removal. A conditional LPR
will also accrue unlawful presence before the entry of an administratively final removal
order, if USCIS terminates the alien’s conditional LPR status, as described below.
(ii) Automatic Termination. Pursuant to section 216 or section 216A of the Act, an alien,
who was granted conditional permanent resident status must properly file a petition to
remove the conditions placed on his or her status within the 90-day period immediately
preceding the second anniversary of the date on which lawful permanent resident status
on a conditional basis was granted. See Sections 216(c)(1 ) and 216A(c)(1) of the Act.
The petition is filed on Form 1-751, Petition to Remove Conditions of Residence, or on
Form 1-829, Petition by Entrepreneur to Remove Conditions. See 8 CFR 216.4 and 8
CFR 216.6. Failure to do so results in the automatic termination of conditional resident
status and the initiation of removal proceedings at the expiration of the 90-day period,
unless the parties can establish good cause for failure to file the petition. See section
216(c)(2) and 8 CFR 216.4(a)(6); section 216A(c)(2) and 8 CFR 216.6(a)(5); section
216(c)(4) and 8 CFR 216.5. The alien begins to accrue unlawful presence as of the date
of the second anniversary of the alien’s lawful admission for permanent residence. See
id. Also, failure to appear for the personal interview that may be required by USCIS in
relation to the 1-751 or 1-829 petition results in the automatic termination of the
conditional legal permanent resident status, unless the parties establish good cause for
the failure to appear. See section 216(c)(2)(A) of the Act and 8 CFR 216.4(b)(3); section
216A(c)(2)(A) of the Act and 8 CFR 216.6(b)(3).
(iii) Late Filings of the Petition to Remove the Conditional Basis Of LPR Status by the
Alien. Current regulations at 8 CFR 216.4(a)(6) and 8 CFR 216.6(a)(5) allow a
conditional resident to submit a late filing to USCIS, if jurisdiction has not yet vested with
the immigration judge, and if certain requirements are met. If the late filed petition is
accepted and approved, no unlawful presence time will be deemed to have accrued. If
jurisdiction has already vested with the immigration judge, the judge may terminate
removal proceedings upon joint motion by the alien and DHS. Consequently, if a late
filing is accepted and approved while the alien is in proceedings, the alien will not
accrue unlawful presence time. If, however, the late filing is rejected, the alien begins to
accrue unlawful presence time on the date his or her status as a conditional resident
automatically terminated.
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(iv) Termination on Notice. If the DHS advises the alien of its intent to terminate
conditional permanent resident status, the alien continues to be a conditional permanent
resident and does not accrue unlawful presence until a notice of termination is issued.
The alien begins to accrue unlawful presence on the day after the notice of termination
is issued, unless the alien seeks review of the termination in removal proceedings. See
8 CFR 216.3.
(v) Review in Removal Proceedin.qs. If the alien seeks review of the termination in
removal proceedings, DHS bears the burden of proving that the termination was proper.
Thus, the alien will be deemed not to accrue unlawful presence unless the immigration
judge affirms the termination. See 8 CFR 216.3. If the immigration judge affirms the
termination, the alien will begin to accrue unlawful presence on the day after the
immigration judge’s removal order becomes administratively final.
(D) Aliens Granted Cancellation of Removal or Suspension of Deportation.
Section 240A of the Act provides for two (2) different types of cancellation of removal:
cancellation of removal for an alien who has been admitted for permanent residence
(section 240A(a) of the Act), and cancellation of removal and adjustment of status for
certain aliens who have been present in the United States for a period of not less than
ten (10) years (section 240A(b) of the Act). Therefore, the effect of a grant of
cancellation of removal on the accrual of unlawful presence (or of suspension of
deportation under former section 244 of the Act) depends on the alien’s status
immediately before relief was granted, and as outlined below:
if an alien who has already acquired LPR status becomes subject to removal
but applies for and receives a grant of cancellation of removal under section
240A(a) of the Act, or a grant of suspension of deportation under former
section 244 of the Act, the alien retains his or her LPR status. No period of
unlawful presence will have accrued because the grant of cancellation or
suspension prevents the loss of LPR status.
If an alien who is not already an LPR obtains a grant of cancellation of
removal under section 240A(b) of the Act, or a grant of suspension of
deportation under former section 244 of the Act, the alien becomes an alien
lawfully admitted for permanent residence as of the date of the final decision
granting relief. As such, the alien will no longer accrue unlawful presence
after cancellation of removal or suspension of deportation is granted.
Moreover, given the special nature of these forms of relief, any unlawful
presence that may have accrued before the grant of cancellation of removal
or suspension of deportation will be eliminated for purposes of any future
application for admission.
Example: An alien had accrued ten (10) years of unlawful presence in the
United States, and is subsequently granted cancellation of removal. The

Unlawful Presence, sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act (AFM Update AD 08-03)
HQDOMO 70/21.1
Page 25

alien is now an LPR. If, after becoming an LPR, the alien travels abroad
and returns to the United States through a port of entry, none of the pregrant unlawful presence will be considered in determining the alien’s
admissibility. Section 212(a)(9)(B)(i) of the Act does not apply to LPRs.
(E) Lawful Nonimmi,qrants. The period of authorized stay for a nonimmigrant may end
on a specific date or may continue for "duration of status (D/S)." Under current
USCIS policy, nonimmigrants begin to accrue unlawful presence as follows:
(i) Nonimmi.qrants Admitted until a Specific Date (Date Certain). Nonimmigrants
admitted until a specific date will generally begin to accrue unlawful presence the day
following the date the authorized period of admission expires, as noted on Form 1-94,
Arrival/Departure Record. If USCIS finds, during the adjudication of a request for
immigration benefit, that the alien has violated his or her nonimmigrant status, unlawful
presence will begin to accrue either the day after Form 1-94 expires or the day after
USCIS denies the request, whichever is earlier. If an immigration judge makes a
determination of nonimmigrant status violation in exclusion, deportation or removal
proceedings, unlawful presence begins to accrue the day after the immigration judge’s
order or the day after the Form !-94 expired, whichever is earlier. It must be emphasized
that the accrual of unlawful presence neither begins on the date that a status violation
occurs, nor on the day on which removal proceedings are initiated. Removal
proceedings have no impact on whether an individual is accruing unlawful presence.
See 8 CFR 239.3.
Example: An individual is admitted in H-1B status until September 20, 2007, as
evidenced on Form 1-94, Arrival/Departure Record. On January 1, 2007, an NTA
is issued and the individual is placed in removal proceedings. The individual will
not start to accrue unlawful presence unless the immigration judge holds that the
alien had violated his or her nonimmigrant status, or until his or her Form 1-94
expires, whichever is earlier.
(ii) Nonimmi.qrants Admitted for Duration of Status (D/S). If USCIS finds a nonimmigrant
status violation while adjudicating a request for an immigration benefit, unlawful
presence will begin to accrue on the day after the request is denied. If an immigration
judge makes a determination of nonimmigrant status violation in exclusion, deportation,
or removal proceedings, unlawful presence begins to accrue the day after the
immigration judge’s order. It must be emphasized that the accrual of unlawful presence
neither begins on the date that a status violation occurs, nor on the day on which
removal proceedings are initiated. See 8 CFR 239.3.
(iii) Non-controlled Nonimmi.qrants (e..q. Canadian B-I/B-2). Nonimmigrants, who are
not issued a Form 1-94, Arrival/Departure Record, are treated as nonimmigrants
admitted for D/S for purposes of determining unlawful presence.
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(F) Other Types of Lawful Status
(i) Aliens in Refugee Status. In general, the period of authorized stay begins on the date
the alien is admitted to the United States in refugee status. If refugee status is
terminated, unlawful presence will start to accrue the day after the refugee status is
terminated.
If the individual is a derivative refugee, either by accompanying or by following to join
the principal, the alien will commence to accrue unlawful presence as follows:
- If the derivative refugee is outside the United States: The period of stay authorized
begins on the date the alien either enters as an accompanying or following-to-join
refugee pursuant to section 207(c)(2) of the Act and 8 CFR 207.7.
- If the derivative refugee is inside the United States: The accrual of unlawful presence
ceases when USCIS accepts the filing of a bona fide Asylee/Refugee Relative Petition
(Form 1-730) on the individual’s behalf. USCIS interprets the language of section
212(a)(9)(B)(iii)(ll) of the Act to apply to refugees and asylees alike. Therefore, once the
bona fide Form 1-730 petition is filed on behalf of the individual, the individual will be
protected from the accrual of unlawful presence. No period of time during which the
bona fide petition is pending shall be taken into account in determining the period of
unlawful presence, if the petition is subsequently denied, the individual will again begin
to accrue unlawful presence, if the individual has previously accrued unlawful presence.
- Because filing a Form 1-730 stops the accrual of unlawful presence, but does not cure
any unlawful presence that has already accrued, an individual who departs the United
States during the pendency of the petition, with or without advance parole, will trigger
the 3-year or the 10-year bar. In this case and because an individual seeking refugee
status has to be admissible as an immigrant pursuant to section 207 of the Act, the
individual will be required to file Form 1-602, Application by Refugee For Waiver of
Grounds of Excludability, to overcome the bars to admissibility before the
Asylee/Refugee Relative Petition can be approved. If the alien is not permitted to
reenter the United States, the individual will have to seek the waiver through the U.S.
consulate where the approved 1-730 is processed.
(ii) Aliens Granted Asylum. The period of authorized stay begins on the date the alien
files a bona fide application for asylum. See section 212(a)(9)(B)(iii)(ll) of the Act; see
also section (b)(2)(B) of this chapter. This includes aliens, who entered the United
States illegally but who were subsequently granted asylum, if asylum status is
terminated, unlawful presence starts to accrue the day after the date of termination. A
grant of asylum does not eliminate any prior periods of unlawful presence.
An individual who is included in the principal’s asylum application (Form 1-589) as a
derivative beneficiary is in a period of stay authorized as of the date the principal
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applicant is in a period of stay authorized (unless he or she works without authorization
or it is deemed that the application for the derivative individual is not bona fide).
However, if it is determined that the asylum application is not bona fide for reasons
other than the ones to be attributed to the derivative beneficiary, the individual is in a
period of stay authorized until the determination is made that the application by the
principal was not bona fide. Also, if the principal works without authorization, the
derivative beneficiary only commences to accrue unlawful presence at the time the
determination is made that the principal had worked without authorization.
Finally, a derivative beneficiary, who is physically present in the United States, but who
was not included on the asylum application, is protected from the accrual of unlawful
presence once the qualifying asylee files an Asylee/Refugee Relative Petition on behalf
of the individual. DHS interprets the language of section 212(a)(9)(B)(iii)(ll) of the Act to
apply to all applicants for asylum, including derivative beneficiaries, who obtain their
status through an Asylee/Refugee Relative Petition.
(iii) Aliens Granted Temporary Protected Status (TPS) pursuant.to
Section 244 of the Act. If an alien’s TPS application has been granted,
the alien is deemed to be in lawful nonimmigrant status for the duration of
the grant. See section 244(f) of the Act. Please see (b)(3)(G) of this
section of this AFM chapter for the effect of a violation of TPS status on
the accrual of unlawful presence, and for the effect of a pending TPS
application on the accrual of unlawful presence.
If an alien is granted TPS, he or she is, while the grant is in effect, deemed to be in
lawful nonimmigrant status for purposes of adjustment of status and change of status
according to section 244(0 of the Act.
A grant of TPS does not, however, cure any unlawful presence that may have accrued
before the grant of TPS. If the alien was present without inspection and admission or
parole, the alien remains an alien who has not been inspected and admitted or paroled,
despite the grant of TPS. See INS General Counsel Opinion, 91-27, March 4, 1991.
Therefore, if before TPS is granted, the applicant had previously accrued unlawful
presence sufficient to trigger the bars, and the applicant travels outside the United
States after having obtained advance parole, his or her departure triggers the bars for
purposes of an adjustment of change of status application; that is, the individual may be
ineligible to adjust despite the wording of section 244(f) of the Act, and depending on
the basis upon which the alien seeks adjustment. Also, if a waiver was granted for
inadmissibility under section 212(a)(9)(B) or (C) of the Act for purposes of the TPS
application, the alien is still inadmissible for purposes of adjustment of status because
the standard of the waiver granted for TPS status is different than the one granted in
relation to an immigrant benefits application (although both are filed on Form 1-601,
Application for Waiver of Grounds of Inadmissibility).
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((3) Aliens Present as Parolees. Section 212(a)(O)(B)(ii) of the Act makes clear that an
alien, who has been paroled, does not accrue unlawful presence as long as the parole
lasts. For purposes of the accrual of unlawful presence, the specific type of parole and
the reasons for the grant of parole do not matter; however, conditional parole pursuant
to section 236 of the Act cannot be considered parole for purposes of section
212(a)(9)(B)(ii) of the Act. See section 40.9.1(a)(3)(D) of this AFM chapter.
An alien, who has been paroled into the United States does, however, begin to accrue
unlawful presence as follows:
When a parolee remains in the United States beyond the period of parole authorization,
unlawful presence begins to accrue the day following the expiration of the parole
authorization.
Example: The alien’s parole expires January 1, 2007, and the alien does
not depart. January 2, 2007 will be the alien’s first day of unlawful
presence.
If the parole authorization is revoked or terminated prior to its expiration date, unlawful
presence begins to accrue the day after the revocation or termination.
An alien paroled for the purpose of removal proceedings will begin to accrue unlawful
presence the day after the date the removal order becomes administratively final, or
unless the alien is otherwise protected from the accrual of unlawful presence.
(2) Aliens Present in Unlawful Status Who Do not Accrue Unlawful Presence by
Statute for Purposes of Section 212(a)(9)(B) of the Act (Statutory Exceptions)
As noted in section (a)(2) of this AFM chapter, an alien must be in the United States in
an unlawful status in order to accrue unlawful presence; however, there are some
situations in which unlawful presence does not accrue despite unlawful status. The alien
may be protected from accruing unlawful presence by section 212(a)(9)(B) of the Act
itself, or by USCIS policy. This section (b)(2) deals with individuals, who are actually in
unlawful status but who, by statute, do not accrue unlawful presence for purposes of
section 212(a)(9)(B) of the Act.
The exceptions listed in this section (b)(2) apply only to grounds of inadmissibility listed
in section 212(a)(9)(B) of the Act, and do not apply for purposes of inadmissibility under
section 212(a)(9)(C) of the Act. There are two reasons for this conclusion: 1) The terms
of sections 212(a)(9)(B)(iii) and (iv) of the Act refer only to specific subsections of
section 212(a)(9)(B)(i) of the Act; and 2) Inadmissibility under section 212(a)(9)(C)(i)(I)
of the Act rests on a more serious immigration violation than simple unlawful presence:
To be inadmissible under section 212(a)(9)(C)(i)(I) of the Act, the alien must not only
have accrued sufficient unlawful presence but also returned or attempted to return to
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the United States without admission. Since the precise language of sections
212(a)(9)(B)(iii) and (iv) of the Act clearly make them apply only to inadmissibility under
section 212(a)(9)(B) of the Act and not to inadmissibility under section 212(a)(9)(C)(i)(I)
of the Act, and because violations of section 212(a)(9)(C)(i)(I) of the Act are more
culpable than mere unlawful presence, USCIS has concluded that these statutory
exceptions do not apply to section 212(a)(9)(C)(i)(I) cases. See June 17, 1997, Office of
Programs memorandum- Additional Guidance for Implementing Sections 212(a)(6)
and 212(a)(9) of the Immigration and Nationality Act (Act); see also Section (b)(3) below
for the same remark.
(A) Minors Who Are under 18 Years of Age. An alien whose unlawful status begins
before his ~; 2h(~r)~9~ ~B~ iortfhtdhaeYAdcO?uSn~i~ lhbee~ ianyt~ffaeCrCl~se oUrn~ae rWflU; ~ ~r~; ~OL~rsP uU ~Pn~ ~oes
t
of section
section 212(a)(9)(B)(iii)(I) of the Act.
(B) Aliens with Pending Asylum,Applications (including Children Aging Out and
Dependents of Asylum Applicants)
(i) Principal Applicant. An alien, whose bona fide application for asylum is pending, is in
an authorized period of stay and does not accrue unlawful presence for purposes of
section 212(a)(9)(B) of the Act unless the alien is employed without authorization while
the application is pending. See section 212(a)(9)(B)(iii)(ll) of the Act. It does not matter
whether the application is or was filed affirmatively or defensively.
DHS has interpreted the phrase "bona fide asylum application" to mean a properly filed
asylum application that has a reasonably arguable basis in fact or law, and is not
frivolous. If this is the case, unlawful presence does not accrue while the application is
pending unless the alien engages in unauthorized employment. DHS considers the
application for asylum to be pending during any administrative or judicial review
(including review in Federal court).
A denial of an asylum claim is not determinative of whether the claim was bona fide for
purposes of section 212(a)(9)(B)(iii)(ll) of the Act. Similarly, the abandonment of an
application for asylum does not mean that the application was not bona fide. The
Asylum Division within the Refugee, Asylum, and International Operations Directorate at
USCIS’ HQ can provide guidance regarding whether a filing of an asylum application
can be deemed "bona fide" based on the specific facts of the case and should be
contacted, if there are any questions as to the determination.
(ii) Depen.d.ents in General.
An individual who is included in the principal’s asylum application (Form 1-589) as a
derivative beneficiary is in a period of stay authorized as of the date the principal
applicant is in a period of stay authorized (unless he or she works without authorization
or it is deemed that the application for the derivative individual is not bona fide).
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However, if it is determined that the asylum application is not bona fide for reasons
other than the ones to be attributed to the dependent, the individual is in a period of stay
authorized, for example until the determination is made that the application was not
bona fide. Also, if the principal works without authorization, the derivative beneficiary
only commences to accrue unlawful presence at the time the determination is made that
the principal had worked without authorization.
A dependent’s asylum case is no longer considered pending if the principal asylum
applicant notifies USCIS that the dependent is no longer part of the principal’s
application, or if USCIS determines that the dependent relationship no longer exists (for
example because of divorce, or if the individual is no longer considered a "child"). In
such cases, USCIS will remove the individual from the pending asylum application; the
individual must file his or her own asylum application as a principal applicant within a
reasonable amount of time. The individual will commence to accrue unlawful presence
from the time USCIS has removed the dependent from the principal’s application.
Individuals, who do file a bona fide application within a reasonable period of time, will be
deemed to have a pending application and they do not accrue unlawful presence from
the time the new bona fide application is pending.
Finally, a derivative beneficiary, who is physically present in the United States but who
was not included on the asylum application, is in a period of stay authorized at the time
the qualifying asylee files an Asylee/Refugee Relative Petition on behalf of the
individual. DHS interprets the language of section 212(a)(9)(B)(iii)(ll) of the Act to apply
to all applicants for asylum, including derivative beneficiaries who obtain their status
through an Asylee/Refugee Relative petition.
Adjudicators should keep in mind that if the principal asylum applicant’s dependent is
not yet 18 years old, then the dependent will be protected from accrual of unlawful
presence under section 212(a)(9)(B)(iii)(I) of the Act.
(iii) Children Who A,qe Out and The Child Status Protection Act (CSPA). The CSPA
amended section 208(b)(3)(B) of the Act to allow continued classification as a child for
an unmarried son or daughter, who was under 21 years of age on the date the parent
filed for asylum, provided that the son or daughter turned 21 years of age while the
application remained pending. Therefore, if the requirements of the CSPA are met (the
alien is present in the United States, named in the asylum application of his or her
parent, and the application was pending on or after August 6, 2002) the individual may
continue to be classified as a "child" and can be considered to have a pending
application. Thus, unlawful presence does not accrue in such cases.
Ex. amp. le: Form 1-589, Application for Asylum and for Withholding of Removal, was filed
on February 7, 2000, listing a 20-year old derivative son in the United States. The son
turned 21 on October 1, 2000. The application remained pending through August 6,
2002, and continues to be pending. For purposes of the asylum application, the son
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continues to be a "child" because the application was filed prior to his 21st birthday. The
son will not start to accrue unlawful presence until and unless the application is denied.
(C) Aliens Physically Present in the United States with pending Forms 1-730
Accrual of unlawful presence stops upon the filing of a bona fide Asylee/Refugee
Relative Petition (Form i-730). USCIS interprets the language of section
212(a)(9)(B)(iii)(ll) of the Act to apply to refugees and asylees alike. Therefore, once the
bona fide petition is properly filed on behalf of the individual, the individual will no longer
accrue unlawful presence.
If the alien was already accruing unlawful presence when the Form 1-730 was filed, and
the Form 1-730 is subsequently denied, the individual will again begin to accrue unlawful
presence on the day after the denial of the petition. If, at the time of the filing of the
Form !-730, the alien was protected from the accrual of unlawful presence (for example,
was in lawful status or had another application pending), but the other basis for
protection expired while the Form 1-730 was pending, then the alien will begin to accrue
unlawful presence on the day after the denial of the Form 1-730.
No period during which the bona fide Form 1-730 was pending will be counted in
determining the accrual of unlawful presence. Since the filing of a Form 1-730 does not
cure any unlawful presence that has already accrued, if the individual departs during the
pendency of the petition, the individual will trigger the 3-year and the 10-year bar, if,
prior to the filing of the petition, the individual has already accrued sufficient unlawful
presence. Because a refugee has to be admissible as an immigrant pursuant to section
207 of the Act, the individual, upon his return to the United States, will be required to file
Form !-602, Application By Refugee For Wavier of Grounds of Excludability, to
overcome the bars to admissibility before Form 1-730 can be granted to confer
derivative refugee status. If the alien departs without advance parole, the individual will
have to seek the waiver through the U.S. consulate where the approved
Asylee/Refugee Relative Petition will be processed.
(D) Beneficiary of Family Unity Protection (FUP) Granted pursuant to Section 301
of the Immigration Act of 1990; 8 CFR 236.15. No period of time in which an alien is
a beneficiary of FUP shall be taken into account in determining the period of unlawful
presence in the United States, for purposes of section 212(a)(9)(B) of the Act. If the
FUP application (Form 1-817) is approved, the accrual of unlawful presence will be
deemed to have stopped as of the date of the filing of Form 1-817, Application for Family
Unity Benefits, and will continue through the period the alien retains FUP protection.
The grant of FUP protection does not, however, erase prior unlawful presence.
The filing of Form 1-817, by itself, does not stop the accrual of unlawful presence. If the
Form 1-817 is denied, the individual will continue to accrue unlawful presence as if no
Form !-817 had been filed.
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Section 212(a)(9)(B)(iii)(lll) of the Act, by its terms, applies only to Family Unity Program
benefits under section 301 of the Immigration Act of 1990. Congress provided similar
benefits under section 1504 of the LIFE Act Amendments of 2000. As a matter of
policy, USCIS treats section 1504 FUP cases the same as section 301 FUP cases, for
purposes of the accrual of unlawful presence. See AFM chapter 40.9.2(b)(3)(F), below.
(E) ~rtain Battered Spouses, Parents, .and Childre..n... An approved VAWA selfpetitioner and his or her child(ten) can claim an exception from inadmissibility under
section 212(a)(9)(B)(i) of the Act, if he or she can establish a substantial connection
between the abuse suffered, the unlawful presence, and his or her departure from the
United States. He or she claims this exception by submitting evidence of such
substantial connection with his or her adjustment application. If the exception is granted,
the individual is deemed to not be inadmissible under section 212(a)(9)(B)(i) of the Act
for purposes of future immigration benefits. This exception does not apply to
inadmissibility under section 212(a)(9)(C)(i) of the Act, which has its own VAWA waiver
in section 212(a)(9)(C)(iii) of the Act.
(F) Victims of Severe Form of Trafficki.ng in Persons. Section 212(a)(9)(B)(i) of the
Act does not apply to certain victims of severe forms of trafficking. See section
212(a)(9)(B)(iii)(V) of the Act. Similar to the battered spouses, a victim of a severe form
of trafficking in persons may claim an exception to inadmissibility under section
212(a)(9)(B)(i) of the Act, if he or she can demonstrate that the severe form of trafficking
(as that term is defined in section 7102 of Title 22 U.S.C.) was at least one central
reason for the alien’s unlawful presence in the United States. An individual can claim the
exception by submitting evidence of the central reason with Form 1-914, Application for
T Nonimmigrant Status, or, at the time of the adjustment, when filing Form 1-485,
Application to Register Permanent Residence or Adjust Status. 8 CFR 214.11;8 CFR
245.23 If the exception is granted by USCIS, the individual will be deemed to have
never accrued any unlawful presence for purposes of the current nonimmigrant benefits
application or any future benefits application.
If the exception is not granted, the individual may apply for a discretionary waiver of the
ground of inadmissibility. If seeking T nonimmigrant status, the alien would apply under
section 212(d)(3)(A) or 212(d)(13) of the Act by filing Form 1-192, Advance Permission
to Enter as Nonimmigrant. See 8 CFR 212.16. If the alien is already a T nonimmigrant,
and is seeking adjustment of status, the alien would file Form 1-601, Application for
Waiver Grounds of Inadmissibility. See 8 CFR 212.18.
(G) Nonimmklrants with Pending Requests for Extension of Status (EOS) Qr
Chan_cle of Status (cos)("Tollincj"). Pursuant to section 212(a)(9)(B)(iv) of the Act, a
nonimmigrant, who has filed a timely request for extension of nonimmigrant status
(EOS) or change of nonimmigrant status (COS), is protected from accruing unlawful
presence during the pendency of the application for up to 120 days (the accrual of
unlawful presence is "tolled"). Section 212(a)(O)(B)(iv) of the Act is only applicable to the
three-year bar of section 212(a)(9)(B)(i)(I) of the Act, and is also referred to as the
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"tolling-provision." However, unlawful presence for purposes of the 3-year bar will only
be tolled, if
1) the alien has been lawfully admitted or paroled into the
United States, and
2) the application for EOS or COS is timely filed, and not frivolous,
and
3) the alien does not engage and/or has not been
engaging in unauthorized employment. See section 212(a)(9)(B)(iv) of the
Act.
By policy, USCIS has extended the 120-day statutory tolling period to cover the entire
period during which an application for EOS or COS is pending; this extension is valid for
the 3-year and the 10-year bars. For a more detailed description of this extension and
guidance concerning whether unlawful presence accrues after the 120-day period
specifiedby the statute, please see section 3(C) below.
(3) Aliens Present in Unlawful Status Who Do not Accrue Unlawful Presence by
Virtue of USCIS Policy for Purposes of Sections 212(a)(9)(B) and (C)(i)(I) of the

Ac.__tt
As noted in section (a)(2) of this AFM chapter, there are some circumstances in which
an alien whose status is actually unlawful is, nevertheless, protected from the accrual of
unlawful presence. As a matter of policy, USCIS has determined that an alien whose
status is actually unlawful does not accrue unlawful presence in the situations described
in this subsection. These exceptions are based on policy, unlike the statutory
exceptions listed in sections 212(a)(9)(B)(iii) and (iv) of the Act that were discussed in
section (b)(2) of this AFM chapter. It is USCIS’ policy that these exceptions apply to
unlawful presence accrued for purposes of sections 212(a)(9)(B) an__.d_d (C)(i)(I) of the Act
unless otherwise noted in this section.
(A) Aliens with Properly Filed P#nding Applications for Adjustment of Status or
Re_qistrv (Sections 209~ 245~ and 245(i) of the Act~ sections 202 of Public Law 996~03 (Cuban-Haitian Adjustment), section 202(b) of NACARA, section 902 of
HRIFA~ and aliens with properly filed, Dendin¢l Registry applications under
section 249 of the Act). Accrual of unlawful presence stops on the date the application
is properly filed pursuant to 8 CFR 103 and the regulatory filing requirements governing
the particular type of benefit sought. Note that, if the application is properly filed
according to the regulatory requirements, the applicant will not accrue unlawful
presence, even if it is ultimately determined that the applicant was not eligible for the
benefit in the first place. The accrual of unlawful presence is tolled until the application
is denied.
Example: An alien, who has been unlawfully in the United States for 90 days,
and who had worked without authorization during the 90 days, applies for
adjustment of status based on an approved I-130, Petition for Alien Relative. The
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application for adjustment of status is properly filed, that is, the application is fully
executed, signed, and the applicant pays the proper fee. See 8 CFR 103.2(a)(7).
Also, with the application package, the alien provides a copy of Form 1-797,
Notice of Approval for the Alien Relative Petition, and a copy of the newest Visa
Bulletin, demonstrating that a visa number is immediately available in his or her
preference category. See 8 CFR 245.2. Therefore, USCIS accepts the
application and stamps it as received and properly filed as of January 1, 2007.
What is not readily apparent from the initial review of the application is that the
alien had previously worked without authorization, and therefore, he or she is not
eligible to apply for adjustment of status pursuant to section 245(c) of the Act.
However, because the application was accepted by USCIS as (technically)
properly filed, the applicant is now in authorized stay and does not accrue any
unlawful presence during the pendency of the properly filed application for
adjustment of status.
At the time of the interview, on April 1, 2007, the applicant’s adjustment of status
application is denied based on section 245(c) of the Act, for having been
employed without authorization. On April 2, 2007, the alien’s accrual of unlawful
presence resumes because he or she no longer has a pending application for
adjustment of status. The alien departs the United States on May 1, 2007, after
having secured an immigrant visa interview at the US Embassy/consular section
in his or her home country. In assessing the alien’s inadmissibility under section
212(a)(9) of the Act, the consular officer will count the alien’s 90 days of unlawful
presence that accrued prior to the filing of the adjustment of status application,
and the 30 days of unlawful presence that accrued after the adjustment of status
application was denied. However, the consular officer will not count the time
period during which the adjustment of status application was pending because
the individual was in a period of stay authorized and did not accrue unlawful
presence during the pendency of the adjustment application. In total, the alien
had accrued 120 days of unlawful presence in the United States; the alien is not
inadmissible under section 212(a)(9)(B) of the Act.
Except in the case of a NACARA or HRIFA application, the application must have been
filed affirmatively (with USCIS) rather than defensively (before the immigration judge as
a form of relief from removal) for it to toll the accrual of unlawful presence; that is, an
alien, who files an application for adjustment of status after being served with a Notice
to Appear (NTA) in removal proceedings, is not protected from the accrual of unlawful
presence. Accrual of unlawful presence resumes the day after the application is denied.
However, if the application that was filed with USCIS is denied, and the alien has a legal
basis upon which to renew the application in proceedings before an immigration judge,
the protection against the accrual of unlawful presence will continue through the
administrative appeal. See for example for adjustment of status applications under
section 245 of the Act: 8 CFR 245.2(a)(5)(ii) and 8 CFR 1245.2(a)(5)(ii).
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(B) Nonimmigrants with Pending Requests for Extension of Status (EOS) or
Chancle of Status (COS)("Tolling’.’). As noted in 40.9.2(b)(2)(G) of this AFM chapter,
by statute, an alien does not accrue unlawful presence for up to 120 days while a nonfrivolous EOS or COS application is pending, provided that the alien does not work
and/or has not worked unlawfully. This is referred to as "tolling:" while the application is
pending after having been properly filed, the alien will not accrue unlawful presence.
The above described statutory exception applies to section 212(a)(9)(B)(i)(I) of the Act;
it does not apply to section 212(a)(9)(B)(i)(ll) or (C)(i)(I) of the Act.
However, according to USCIS policy, an alien does not accrue unlawful presence (the
accrual of unlawful presence is tolled), and is considered in a period of stay authorized
for purposes of sections 212(a)(9)(B)(i)(I), (B)(i)(ll), and (C)(i)(I) of the Act during the
entire period a properly filed EOS or COS application is pending, if the EOS or COS
application meets the following requirements:
the non-frivolous request for EOS or COS was filed timely. To be considered
timely, the application must have been filed with USCIS, i.e. be physically
received (unless specified otherwise, such as mailing or posting date) before the
previously authorized stay expired. See 8 CFR 103.2(a)(7); 8 CFR 214.1(c)(4); 8
CFR 248.1(b). An untimely request may be excused in USCIS’ discretion
pursuant to 8 CFR 214.1(c)(4) and 8 CFR 248.1(b); and
the alien did not work without authorization before the application for EOS or
COS was filed or while the application is pending; and
the alien has not failed to maintain his or her status prior to the filing of the
request for EOS or COS.
If these requirements are met, the period of authorized stay covers the 120-day
tolling period described in section 212(a)(9)(B)(iv) of the Act and extends to the
date a decision is issued on the request for EOS or COS.
A request for EOS or COS may be filed on Form 1-539, Application to
Extend/Change Nonimmigrant Status, or may be included in the filing of Form
1-129, Petition for a Nonimmigrant Worker.
Please see Section 40.9.2(b)(2)(G) of this AFM chapter for a detailed description of the
statutory tolling provision under section 212(a)(9)(B)(iv) of the Act, covering only
inadmissibility under section 212(a)(9)(B)(i)(I) of the Act.
(C) Nonimmigrants with Pending Requests for Extension of Status (EOS) or
Chan_cle of Status (COS) Who Depart the United States During the Pendenc¥.
Departure from the United States while a request for EOS or COS is pending, does not
subject an alien to the 3-year, 10-year, or permanent bar, if he or she departs after the
expiration of Form 1-94, Arrival/Departure Record unless the application was frivolous,
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untimely, or the individual had worked without authorization. D/S nonimmigrants, who
depart the United States while an application for COS or EOS is pending, generally do
not trigger the 3-year, 10-year, or permanent bar under sections 212(a)(9)(B)(i) or
212(a)(9)(C)(i)(I) of the Act.
Evidentiary Considerations: If the applicant subsequently applies for a
nonimmigrant visa abroad, the individual has to establish to the satisfaction of
the consular officer that the application was timely filed and not frivolous. The
requirement that the application was timely may be established through the
submission of evidence of the date the previously authorized stay expired,
together with a copy of a dated filing receipt, a canceled check payable to USCIS
for the EOS or COS application, or other credible evidence of a timely filing.
Determination by a Consular Officer that the Application Was Non-Frivolous: To
be considered non-frivolous, the application must have an arguable basis in law
and fact, and must not have been filed for an improper purpose (such as to
prolong one’s stay to pursue activities inconsistent with one’s status). In
determining whether an EOS or COS application was non-frivolous, DOS has
instructed consular posts that it is not necessary to make a determination that
USCIS would have ultimately ruled in favor of the alien. See 9 Foreign Affairs
Manual (FAM) 40.92 Notes, Note 5c.
(D) Nonimmigrants - Effect of a Decision on the Request for Extension of Status
(EOS) or Change of Status (COS) on Unlawful Presence. The following information
pertains to applications requesting EOS or COS, or petitions that include requests for
EOS or COS.
(i) Approved Request..s. If a request for EOS or COS is approved, the alien will be
granted a new period of authorized stay, retroactive to the date the previous period of
authorized stay expired. This applies to aliens admitted until a specific date and aliens
admitted for D/S.
(ii) Denials Based on Frivolous Filings or Unauthorized Employment. If a request for
EOS or COS is denied because it was frivolous or because the alien engaged in
unauthorized employment, any and all time after the expiration date marked on
Form i-94, Arrival/Departure Record, will be considered unlawful presence time, if the
alien was admitted until a specific date. However, if the alien was admitted for D/S,
unlawful presence begins to accrue on the date the request is denied.
(iii) Denials of Untimely Applications. If a request for EOS or COS is denied because it
was not timely filed, unlawful presence begins to accrue on the date Form 1-94 expired.
If, however, the alien was admitted for D/S, unlawful presence begins to accrue the day
after the request is denied.
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(iv) Denials for Cause of Timely Eiled, Non-Frivolous Applications for EOS or CO,q. If a
timely filed, non-frivolous request for EOS or COS is denied for cause, unlawful
presence begins to accrue the day after the request is denied.
(v) Motion to Reopen/Reconsider. The filing of a motion to reopen or reconsider does
not stop the accrual of unlawful presence. See 8 CFR 103.5(a)(iv) (Effect of motion or
subsequent application or petition). However, if the motion is successful and the benefit
granted, the grant is effective retroactively. The alien will be deemed to not have
accrued unlawful presence. If DHS reopens proceedings, but ultimately denies the
petition or application again, the petition or application will be considered to have been
pending since the initial filing date. Thus, unlawful presence will accrue as specified in
paragraphs (ii), (iii) or (iv). In the case of a timely, non-frivolous application, unlawful
presence will accrue from the date of the last denial of the petition or application, not
from the earlier, reopened decision.
(vi) Appeal to the Administrative Appeals Office (AAO) of the Underlyin.q Petition Upon
Which an EOS or COS Is Based. If an individual applies for an EOS or COS as part of
an 1-129, Petition for Nonimmigrant Worker, the adjudicator has to adjudicate two
requests: The petition seeking a particular classification, and the request for an EOS or
COS.
The denial of an EOS or COS cannot be appealed. See 8 CFR 214.1(c)(5) and
248.3(g). However, the denial of the underlying petition for the status classification can,
in general, be appealed. The filing of an appeal to the AAO for the denial of the
underlying petition, however, has no influence on the accrual of unlawful presence.
Unlawful presence starts to accrue on the day of the denial of the request for EOS or
COS regardless of whether the applicant or the petitioner appeals the denial of the
petition to the AAO. However, if the denial of the underlying petition is reversed on
appeal, and the EOS or COS subsequently granted, the individual is not deemed to
have accrued any unlawful presence between the denial of the petition and request for
EOS or COS, and the subsequent grant of the EOS or COS.
(vii) Nonimmi,qrants - Multiple Requests for EOS Or COS (’iBrid.qe Filin.qs") and Its Effect
on Unlawful Presence. The terms "authorized status" (authorized period of admission
or lawful status) and "pedod of stay authorized by the Secretary of Homeland Security"
are not interchangeable. They do not carry the same legal implications. See Section
(a)(2) of this AFM chapter. An alien may be in a period of stay authorized by the
Secretary of Homeland Security but not in an authorized status.
An alien whose authorized status expires while a timely filed request for EOS or COS is
pending, is in a period of stay authorized by the Secretary of Homeland Security. The
alien does not accrue unlawful presence as long as the timely filed request is pending.
However, the filing of a request for EOS or COS does not put an individual into valid
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and authorized nonimmigrant status, i.e. he or she is not in authorized status.
Therefore, if an individual has filed an initial application for EOS or COS and
subsequently files additional (untimely) requests for EOS or COS, the subsequently filed
request will not stop the individual from accruing unlawful presence, if the initial request
is denied.
(E) Aliens with Pending Legalization Applications, Special Agricultural Worker
J_SAW) Applications, and LIFE Legalization ADglications. An alien who properly filed
an application under section 245A of the Act (including an applicant for Legalization
under any Legalization-related Class Settlement Agreements), section 210 of the Act, or
section 1104 of the LIFE Act, is in a period of authorized stay as long as the application
remains pending. Accrual of unlawful presence stops on the date the application is filed
and resumes the day after the application is denied. However, if the denial is appealed,
the period of authorized stay continues through the administrative appeals process.
Denied applications cannot be renewed before an immigration judge. Therefore, the
period of authorized stay does not continue through removal proceedings or while a
petition for review is pending in Federal court.
(F) Aliens granted Family Unity Program Benefits under section 1504 of the LIFE
Act Amendments of 2000
Section 212(a)(9)(B)(lll)(iii) of the Act, by its terms, applies only to Family Unity Program
(FUP) benefits under section 301 of the Immigration Act of 1990. Congress provided
similar benefits under section 1504 of the LIFE Act Amendments of 2000. As a matter
of policy, USCIS treats section 1504 FUP cases the same as section 301 FUP cases,
for purposes of the accrual of unlawful presence.
As with section 301 FUP cases, if the Form 1-817 is approved, then the alien will be
deemed not to accrue unlawful presence from the Form 1-817 filing date throughout the
period of the FUP grant.
A grant of FUP benefits under section 1504 does not, however, erase any unlawful
presence accrued before the grant of FUP benefits under section 1504 of the LIFE Act
Amendments of 2000.
Also, as with section 301 FUP cases, the filing of Form 1-817, by itself, does not stop the
accrual of unlawful presence. If the Form 1-817 is denied, the individual will continue to
accrue unlawful presence as if no Form 1-817 had been filed.
(G) Aliens with Pending Applications for Tempora .ry Protected StatHs (TPS)
pursuant to Section 244 of the Act. The period of authorized stay begins on the date
a pdma facie application for TPS is filed, provided the application is ultimately approved.
If the application is approved, the pedod of authorized stay continues until TPS status is
terminated. If the application is denied, or if prima facie eligibility is not established,
unlawful presence accrues as of the date the alien’s previous period of authorized stay
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expired. The application for TPS can be renewed in removal proceedings pursuant to 8
CFR 244.11 and 8 CFR 1244.11, and the period of authorized stay continues through
removal proceedings.
(H) Aliens Granted Voluntary Departure pursuant to Section 240B of the Act
Voluntary departure is a discretionary relief that allows certain favored aliens to leave
the country willingly. Voluntary departure can either be granted by DHS, by the
immigration judge, or the Board of Immigration Appeals (BIA). The length of the
voluntary departure period that can be granted depends on the stages of proceedings
the alien is in. If the alien is not in removal proceedings, DHS can grant voluntary
departure for up to 120 days. ,See section 240B(a) and 8 CFR 240.25. The denial of
voluntary departure at this stage, cannot be appealed; however, the denial is without
prejudice to the alien for a later application of voluntary departure in removal
proceedings. See 8 CFR 240.25(e).
If the alien is in removal proceedings but these proceedings are not yet completed, or if
the alien’s proceedings are at the conclusion, the immigration judge or the judge at the
BIA, may grant voluntary departure. See section 240B(a) or (b) of the Act; 8 CFR
1240.26. If the IJ denies voluntary departure, the denial can be appealed to the BIA. 8
CFR 1240.26(g). The time period granted can be up to 120 days if granted prior to
completion, or up to 60 days if granted at the conclusion of proceedings. See 8 CFR
1240.26(e). Under certain circumstances, the voluntary departure period can be
extended, or voluntary departure reinstated. Voluntary departure is always granted in
lieu of removal proceedings or a final order of removal. Therefore, if an alien timely
departs according to the voluntary departure period, the alien is not subject to a final
order of removal. However, if the alien fails to depart, and there was an alternate order
of removal, the alternate order will be become effective upon the alien’s failure to
depart. See 8 CFR 1240.26(d).
On December 18, 2008, the Department of Justice amended the voluntary departure
rule; the changes became effective on January 20, 2009 and apply prospectively only.
73 FR 76927 (December 18, 2008). The new rules clarified the relationship between
voluntary departure and the filing of a motion to reopen/reconsider or petition for review.
It also clarified the impact of the failure to post bond on voluntary departure and the
alternate order of removal.
General Rule for the Accrual of Unlawful Presence in Connection With A Grant of
Voluntary Departure: Accrual of unlawful presence stops on the date an alien is
granted voluntary departure and resumes on the day after voluntary departure expires,
if the alien has not departed the United States according to the terms of the grant of
voluntary departure.
(i) Voluntary Departure Granted by DHS..pursuant to 8 CFR 240.25 (Incl.udin.q Extension
of Volunta.ry Dep~.rture.).. If DHS grants voluntary departure before initiation of removal
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proceedings, time spent in voluntary departure does not add to an alien’s unlawful
presence. A grant of voluntary departure prior to the initiation of removal proceedings
may not exceed 120 days. See section 240B(a)(2) of the Act. Pursuant to 8 CFR
240.25, voluntary departure may be extended at the discretion of the Field Office
Director, except that the total period allowed, including any extensions, may not exceed
the 120-day limit. Courts may not extend voluntary departure but they may reinstate
voluntary departure.
(ii) Voluntary Departure Granted Pursuant to Section 240B of the Act after the Initiation
of Removal Proceedin.qs. If a person is granted voluntary departure after
commencement of removal proceedings, unlawful presence ceases to accrue with the
grant, and resumes after the expiration of the voluntary departure period. Voluntary
departure after the initiation of removal proceedings is governed by section 240B(b) of
the Act and 8 CFR 1240.26.
If the immigration judge grants voluntary departure, the alien is not subject to the 3-year
bar because of the wording of section 212(a)(9)(B)(i)(I) of the Act. However, the fact that
proceedings commenced does not stop the accrual of unlawful presence time for
purposes of the 10-year and the permanent bar. See 8 CFR 239.3.
(iii) Reversal of a Denial of Voluntary Departure. If the denial of voluntary departure by
the Immigration Judge is reversed on appeal by the BIA, the time from the denial to the
reversal will be considered authorized stay in the United States (Remember: A denial of
voluntary departure by USCIS cannot be appealed.)
(iv) Reinstatement of Voluntary Departure by the Board Of Immigration Appeals. (BIA) o.r
the Immigration Jud.qe. An immigration judge or the BIA may reinstate voluntary
departure in a removal proceeding that has been reopened for a purpose other than
solely making an application for voluntary departure, and if reopening was granted prior
to the expiration of the original period of voluntary departure. See 8 CFR 1240.26(h). In
no event can the reinstatement of voluntary departure result in a total period of time,
including any reinstatement, exceeding the 60 or the I20 days of voluntary departure
stated in section 240B of the Act. If voluntary departure is reinstated by the BIA or by
the immigration judge, the time from the expiration of the grant of voluntary departure to
the grant of reinstatement is not considered authorized stay. However, the time of the
reinstated voluntary departure to the ending period of this voluntary departure, is
considered authorized stay. Reinstatement of voluntary departure is regulated at
8 CFR 1240.26(h).
(v) Effect of a Petition for Review. In a case involving a grant of voluntary departure
before January 20, 2009, if a Federal court with jurisdiction to review the removal order
stays the running of the voluntary departure period while the case is pending, the alien
will continue to be considered to be under a grant of voluntary departure and will not
accrue unlawful presence.
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For any EOIR grant of voluntary departure on or after January 20, 2009, however, the
filing of a petition for review terminates a grant of voluntary departure and makes the
alternate removal order immediately effective. 8 CFR 1240.26(i). If the alien files a
petition for review, therefore, the alien will no longer be protected from the accrual of
unlawful presence based on the voluntary departure grant. If the alien remains in the
United States while the petition is pending, the accrual of unlawful presence will begin
the day after the petition for review is filed. This regulation, however, gives the alien 30
days after filing the petition for review in order to leave the United States voluntarily. If
the alien leaves within this 30-day period, the alien will continue to be protected from the
accrual of unlawful presence up to the date of the alien’s actual departure.
(vi) Voluntary Departure and the Filinq of A Motion to Reopen To the Board of
Irnmi.qra.tion Appeals (BIA)
A motion to reopen is a form of procedural relief that asks the BIA to change its decision
in light of newly discovered evidence or a change in circumstances since the hearing.
See Dada v. Mukasey, 128 S.Ct. 2307, 2315 (2008). In general, a motion to reopen has
to be filed within 90 days. See 240(c)(7) of the Act. Therefore, an alien granted
voluntary departure for a period of up to 60 days is either faced with the choice of
departing according to the voluntary departure order, or to make use of his or her
statutory right to file the motion to reopen and to await the result of the adjudication of
the motion.
In 2008, the Supreme Court addressed the issue and held that to safeguard the right to
pursue a motion to reopen for voluntary departure recipients, the alien must be
permitted to withdraw, unilaterally and without regards to the underlying merits of the
motion to reopen, a voluntary departure request before expiration of the departure
period. See Dada v. Mukasey, 128 S.Ct. 2307, 2320 (2008). As a result, the alien has
the option either to abide by the terms and receive the agreed upon benefits of
voluntary departure; or, alternatively, to forego those benefits and remain in the United
States to pursue an administrative motion.
Therefore, if an alien was initially granted voluntary departure by the immigration judge
or the Board of Immigration Appeals before January 20, 2009, but the alien later
requests withdrawal of the voluntary departure order, the alien will commence to accrue
unlawful presence at the time of the administratively final order of removal unless the
alien is otherwise protected from the accrual of unlawful presence (such as the grant of
a stay of removal by the BIA). The motion to reopen does not toll voluntary departure. If
the alien requests a withdrawal of the voluntary departure order, the alien will accrue
unlawful presence as if voluntary departure had never been granted even if the request
for withdrawal is made, for example, on the last day of the voluntary departure period.
The Dada decision does not apply, however, to any EOIR grant of voluntary departure
that is made on or after January 20, 2009. Under 8 CFR 1240.26(b)(3)(iii), filing a

Unlawful Presence, sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act (AFM Update AD 08-03)
HQDOMO 70/21.1
Page 42

motion to reopen or reconsider during the voluntary departure period automatically
terminates the grant of voluntary departure, and makes the alternative removal order
effective immediately. Thus, for a grant of voluntary departure on or after January 20,
2009, the alien will no longer be protected from the accrual of unlawful presence
beginning the day after the date the alien files a motion to reopen or to reconsider.
(I) Aliens Granted Stay of Removal. A stay of removal is an administrative or judicial
remedy of temporary relief from removal. The grant of a stay of removal can be
automatic or discretionary. See sections 240(b)(5) and 241(c)(2) of the Act; 8 CFR
241.6, 8 CFR 1241.6, 8 CFR 1003.6, and 8 CFR 1003.23(b)(1)(v). During a grant of
stay of removal, DHS is prevented from executing any outstanding order of removal,
deportation, or exclusion. Therefore, an alien granted stay of removal does not accrue
unlawful presence dudng the period of the grant of stay of removal. A stay of removal
does not erase any previously accrued unlawful presence.
If an individual is ordered removed in absentia pursuant to section 240(b)(5)(A) of the
Act, and he or she challenges the order in a motion to rescind the in absentia order
pursuant to section 240(b)(5)(C) of the Act, the alien’s removal order will be stayed
automatically until the motion is decided. See section 240(b)(5)(C) of the Act. The order
will be stayed through a possible appeal to the Board of Immigration Appeals (BIA) or
Federal court. See Matter of Rivera-Claros, 21 I&N Dec. 232 (BIA 1996). For purposes
of section 212(a)(9)(B) and (C)(i)(I) of the Act, an individual, who filed a motion to
rescind an in absentia order of removal pursuant to section 240(b)(5)(C) of the Act, will
not accrue unlawful presence during the pendency of the motion, including any stages
of appeal before the BIA or Federal court.
(J) Aliens Granted Deferred Action. A DHS field office director may, in his or her
discretion, recommend deferral of (removal) action, an act of administrative choice in
determining, as a matter of prosecutorial discretion, to give some cases lower
enforcement priority. Deferred action is, in no way, an entitlement, and does not make
the alien’s status lawful. Deferred action simply recognizes that DHS has limited
enforcement resources and that every attempt should be made administratively to utilize
these resources in a manner which will achieve the greatest impact under the
immigration laws. There is no specific authority for deferred action codified in law or
regulation although certain types of benefits refer to a grant of deferred action. For
more information on Deferred Action, please see Detention and Removal Operations
Policy and Procedure Manual (DROPPM), Chapter 20.8.
Accrual of unlawful presence stops on the date an alien is granted deferred action and
resumes the day after deferred action is terminated. The granting of deferred action
does not eliminate any prior periods of unlawful presence.
(K) Aliens Granted Withholding of Removal under Section 241(b)(3), of the Act or
Deportation under Former Section 243 of the Act. Accrual of unlawful presence
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stops on the date that withholding is granted and continuous through the period of the
grant.
(L) Aliens Granted Withholding, of Removal or Deferral of Removal under the
United Nations Convention Against Torture Pursuant to 8 CFR 208.16 and 8 CFR
208.17. Accrual of unlawful presence stops on the date that withholding or deferral is
granted and continuous through the period of the grant.
(M) Aliens Granted Deferred Enforced Departure (DED). The period of authorized
stay begins on the date specified in the Executive Order or other Presidential directive
and ends when DED is no longer in effect.
(N) Aliens Granted Satisfactory Departure under 8 CFR 217.3. Under 8 CFR
217.3(a), a Visa Waiver Program (VWP) alien, who obtains a grant of satisfactory
departure from U.S. Immigration and Customs Enforcement, and who leaves during the
satisfactory departure pedod, is deemed to not have violated his or her VWP admission.
Thus, unlawful presence will not accrue during the satisfactory departure period, if the
alien departs as required. If the alien remains in the United States after the expiration of
the grant of satisfactory departure, unlawful presence will begin to accrue the day after
the satisfactory departure period expires unless some other provision or policy
determination protects the person from accrual of unlawful presence. See section (b) of
this AFM chapter.
(4) Effect of the Protection from the Accrual of Unlawful Presence on Previously
Accrued Unlawful Presence: Protection from the Accrual of Unlawful Presence
Does Not Cure Previously Accrued Unlawful Presence
Unless stated otherwise, protection from the accrual of unlawful presence under any
section of this AFM chapter does not cure any unlawful presence that the alien may
have already accrued before the alien came to be protected.
Example: An alien accrues 181 days of unlawful presence. He or she then
applies for adjustment of status. Although the alien had accrued 181 days
of unlawful presence before he or she applied for adjustment of status, the
alien stops to accrue unlawful presence once the adjustment of status
application is properly filed. However, the already accrued unlawful
presence of 181 days continues to apply to the alien. If the alien departs
after having obtained a grant of advance parole, the individual will be
subject to the 3-year bar under section 212(a)(9)(B)(i)(I) of the Act.
(5) Effect of Removal Proceedings on Unlawful Presence
(A) Initiation of Removal Proceedings. The initiation of removal proceeding has no
effect, neither to the alien’s benefit nor to the alien’s detriment, on the accrual of
unlawful presence. See 8 CFR 239.3. If the alien is already accruing unlawful presence
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when removal proceedings are initiated, the alien will continue to accrue unlawful
presence unless the alien is protected from the accrual of unlawful presence (as
described in these AFM chapters). If the alien is not accruing unlawful presence when
removal proceedings begin, the alien will continue to be protected from the accrual of
unlawful presence until the immigration judge determines that the individual has violated
his or her status, or until Form 1-94, Arrival/Departure Record expires, whichever is
earlier (and regardless of whether the decision is subsequently appealed).
Example 1:An alien, who is present without inspection, is placed in proceedings.
The alien was already accruing unlawful presence when placed in proceedings,
and will continue to do so while in proceedings unless a provision described in
this AFM chapter stops the accrual of unlawful presence.
Example 2: An alien, admitted as an LPR, is placed in removal proceedings
because of a criminal conviction. As an LPR, the alien does not accrue unlawful
presence. The alien will not begin to do so unless the alien becomes subject to a
final order of removal, that is, when LPR status is terminated.
Example 3: An alien, admitted as a nonimmigrant for duration of status, is
placed in removal proceedings. The alien does not accrue unlawful presence
while the proceedings are pending. If the immigration judge rules in the alien’s
favor on the removal charge, no unlawful presence applies to the alien. If the
immigration judge sustains the removal charge, unlawful presence begins to
accrue the day after the immigration judge’s decision becomes administratively
final.
Example 4: An alien is admitted as a nonimmigrant until January 10, 2011. On
March 15, 2009, DHS places the alien in removal proceedings, claiming that the
alien had violated a condition of admission. On May 1, 2010, the immigration
judge sustains the removal charge, and the alien appeals. The Board of
Immigration Appeals affirms the decision. Once the removal order becomes
administratively final, the alien will accrue unlawful presence from May 2, 2010,
the day after the immigration judge’s order.
Example 5: An alien is admitted as a nonimmigrant until January 10, 2011. On
March 15, 2009, DHS places the alien in removal proceedings, claiming that the
alien had violated a condition of admission. On May 1, 2010, the immigration
judge rules in the alien’s favor and dismisses the removal charge. The alien will
not be deemed to have accrued any unlawful presence.
Example 6: An alien in unlawful status properly files with USCIS an adjustment
of status application. USCIS denies the application and places the alien in
proceedings. The alien renews the application before the Immigration Judge.
Because the alien is renewing an affirmative application that had stopped the
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accrual of unlawful presence, the alien does not accrue unlawful presence while
the adjustment application is pending before the IJ.
Example 7: An alien whose nonimmigrant admission ended on November 6,
2008, is placed in removal proceedings. On February 6, 2009, the alien files an
adjustment application with the immigration judge. The alien had never filed with
USCIS. Because the application is not the "renewal" of an affirmative
application, filing the application with the immigration judge does not stop the
accrual of unlawful presence_.
Example 8: Same facts as in Example 7, except that the alien’s application is
under NACARA or HRIFA. in this situation, filing the application does stop the
accrual of unlawful presence.
Example 9: An alien is admitted as a nonimmigrant until January 10, 2011. On
March 15, 2009, DHS places the alien in removal proceedings, claiming that the
alien had violated a condition of admission. Removal proceedings are still
pending on January 11,2011. Regardless of the outcome of the proceedings, the
alien will accrue unlawful presence the day after the 1-94 expires, that is, on
January 11,2011.
The result in Example 9 is consistent with Matter of Halabi, 15 i&N Dec.105 (BIA
1974), where the Board of Immigration Appeals (BIA) held that the expiration of
the alien’s authorized period of stay rendered the alien subject to removal without
the need to resolve the original charge listed in the Notice to Appear (in Halabi,
the individual was originally charged with having violated his status). The BIA
indicated that being able to charge the alien as a visa overstay from the date the
alien’s period of authorized stay expired, although while in removal proceedings,
did not "punish" the alien for contesting the original removal charge. See Halabi,
at 106; see also Reno v. American-Arab Anti-Discrimination Committee, 525 U.S.
471,491 (1999) (Removal of an alien, who has remained longer than authorized,
is not punishment but simply a matter of the alien’s "being held to the terms
under which he was admitted."); cf. Westover v. Reno, 202 F.3d 475 (1st Cir.
2000) (dicta), and Halabi at 107-08 (Roberts, Board Chair, dissenting). The alien
may avoid any accrual of unlawful presence, for example, by offering to settle the
removal proceeding by agreeing to leave the United States no later than the date
his or her status expires in return for dismissal of the charge of having violated
his or her status before that date. See 8 CFR 239.2(a)(4) (notice to appear may
be cancelled, if alien has left the United States). Leaving at the expiration of the
period of authorized stay and the resulting dismissal of removal proceedings
would also avoid the risk of a ruling against the alien on the original charge of
having violated his or her status before it expired.
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(B) Effect of Filing an Appeal or Petition for Review 0n Unlawful Presence. As
noted, the initiation of removal proceedings does not affect the accrual of unlawful
presence. See 8 CFR 239.3. Thus, the fact that an alien or DHS files an appeal to the
Board of Immigration Appeals (BIA) or seeks judicial review of a removal order or the
relief granted, does not affect the alien’s position in relation to the accrual of unlawful
presence, if the Board or a Federal court vacates the removal order, however, the alien
will not be deemed to have accrued unlawful presence solely on the basis of the
vacated removal order. If the Board or the Federal court affirms the removal order, the
alien will be deemed to have accrued unlawful presence from the date of the
immigration judge’s order, unless the alien was already accruing unlawful presence on
that date.
(6) Effect of an Order of Supervision pursuant to 8 CFR 241.5 on Unlawful
Presence
Unless protected by some other provision included in this AFM chapter, an alien present
in an unlawful status continues to accrue unlawful presence despite the fact that the
alien is subject to an order of supervision under 8 CFR 241.5.
(c) Relief from Inadmissibility under Section 212(a)(9)(B)(i)(I) and (11), and Section
212(a)19)(C)(i)(i) of the Act
(1) Waiver of the 3.Year Bar or the 10-Year Bar under Section 212(a)(9)(B)(i) of the

Ac_...t
(A) Nonimmi_clrants. If a nonimmigrant is inadmissible, the nonimmigrant may apply for
advance permission to enter as a nonimmigrant despite his or her inadmissibility
pursuant to section 212(d)(3) of the Act, which is granted in the discretion of the
Secretary of Homeland Security. If the alien is an applicant for a nonimmigrant visa at
the American consulate, the alien will have to apply for this type of temporary
permission through the consulate. The application is adjudicated by the United States
Customs and Border Protection (CBP), Admissibility Review Office (ARO) pursuant to
section 212(d)(3)(A)(i) of the Act. If the alien is an applicant at the U.S. border for
admission because he or she is not required to apply for a visa (other than visa waiver
applicants), the application is filed with a CBP designated port of entry or designated
Preclearance office. See section 212(d)(3)(A)(ii) and 8 CFR 212.4.
If the nonimmigrant status applicant is an applicant for T or U visa status, the applicant
has to file Form 1-192 with USCIS at the Vermont Service Center (VSC).
(B) Immigrants and Adjustment of Status Applicants Who Are the...~pouses, Sons,
or Daughters of U.S. Citiz~.ns or LPRs, and Fian.c~(e)s of U.S. Citizens. DHS has
discretion to waive an alien’s inadmissibility under section 212(a)(9)(B) of the Act if the
alien is applying for an immigrant visa or adjustment of status and the alien is the
spouse, son, or daughter of a U.S. citizen or LPR, or the fiancb(e) of a U.S. citizen (in
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relation to a K-l/K-2 visa). The alien must establish that denying the alien’s admission
to the United States, or removing the alien from the United States would result in
extreme hardship to the alien’s U.S. citizen or LPR spouse, parent, or the K visa
petitioner. See section 212(a)(9)(B)(v) of the Act; see 8 CFR 212.7(a). The application is
filed on Form 1-601, Application for Waiver of Grounds of Inadmissibility, with the
respective fee as stated in 8 CFR 103.7(b). There is no judicial review available, if the
waiver is denied but the denial can be appealed to the Administrative Appeals Office of
USCIS pursuant to 8 CFR 103.
if the alien seeks a waiver in relation to an application for a K-1 or K-2 visa, approval of
the waiver is conditioned on the K-1 ’s marrying the citizen who filed the K nonimmigrant
visa petition within the statutory time of three (3) months from the day of the K-1
nonimmigrant’s admission. The reason for this condition is that, at the time of the
issuance of the K-1 or K-2 nonimmigrant visa, the K-1 and K-2 nonimmigrants are not
yet legally related to the petitioner in the manner required by section 212(a)(9)(B)(v) of
the Act. If the K-1 nonimmigrant does not marry the petitioner, and the K-1 and K-2
nonimmigrants do not acquire LPR status on that basis, USCIS may ultimately deny the
Form i-601.
There is no waiver available to an alien parent if only his or her U.S. citizen or LPR child
experiences extreme hardship on account of the mother’s or father’s removal.
(C) Asylees and Refugees, Seeking Adjustment of Status. Section 212(a)(9)(B)
grounds of inadmissibility can be waived for Asylees and Refugees seeking adjustment
of status pursuant to section 209(c) of the Act. Such aliens must file Form !-602,
Application by Refugee For Waiver of Grounds of Excludability. Under current USCIS
policy, it is within the adjudicator’s discretion to determine whether the waiver can be
granted without requiring the filing of Form 1-602. See AFM chapter 41.6; October 31,
2005, Domestic Operations memorandum - Re: Waiver under Section 209(c) of the
/mmigration and Nationality Act (AFM Update 05-33).
Normally, waiver applications for refugees are handled overseas before a person is
approved for refugee classification. See 8 CFR 207.3(b). However, if a ground of
inadmissibility arose after the alien’s approval for refugee classification, or if the ground
was not known to the officer who made such approval, the waiver may be sought and
adjudicated as part of the refugee adjustment process. See AFM Chapter 23.6 (Asylee
and Refugee Adjustment).
(D) TPS Al~l:)licants. Section 212(a)(9)(B) of the Act may be waived for humanitarian
purposes, to assure family unity, or when it would be in the public interest to grant the
waiver. The waiver is filed on Form 1-601, Application for Waiver of Grounds of
Inadmissibility. See section 244 of the Act; 8 CFR 244.3.
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Granting a waiver to a TPS applicant for purposes of the TPS application does not
waive any grounds of inadmissibility in connection with a subsequent application for
adjustment of status, although both are filed on Form 1-601. This is because the
standard for adjustment of status applicants to have a ground of inadmissibility waived
is generally an "extreme hardship"- standard for section 212(a)(9)(B) of the Act (3-year
and 10-year bars), and not the lesser standard for TPS, i.e. the standard that the waiver
may be granted for "humanitarian purposes, to assure family unity, or public interest."
Therefore, if an adjustment of status applicant, who was previously granted TPS status,
presents an approved Form 1-601 to the adjudicator, the adjudicator should not accept
this approved Form 1-601 as evidence that the alien is not inadmissible under section
212(a)(9)(B) of the Act for purposes of the adjustment of status application. Rather, the
adjudicator should direct the applicant to file a new Form 1-601 to overcome the specific
grounds of inadmissibility for adjustment of status purposes.
(E) Legalization under Section 245A of the Act and Any Legalization-related Class
Settlement Agreements, and Le.gali~.ation Applicants.pursuant to 8 .CFR 245a.2(k.)
and 8 CFR 245a.18. The waiver can be granted for humanitarian purposes, to ensure
family unity, or when the granting of such a waiver is otherwise in the public interest.
The waiver is filed on Form 1-690, Application for Waiver of Grounds of Inadmissibility
pursuant to Section 245A or 210 of the Immigration and Naturalization Act.
(2) Waiver of the Pe.~.anent Bar under Section 212(a)(9)(C)(i)(I) of the Act
Generally, there is no "waiver" of inadmissibility under section 212(a)(9)(C)(i)(I) of the
Act. Rather, an alien who is inadmissible under section 212(a)(9)(C)(i)of the Act must,
generally, obtain consent to reapply for admission under section 212(a)(9)(C)(ii) of the
Act. See AFM chapter 43 concerning Consent to Reapply, which is sought by filing
Form 1-212, Application for Permission to Reapply for Admission into the United States
after Deportation or Removal.
As stated by the Board of Immigration Appeals (BIA) in Matter of Torres-Garcia, 23 I&N
Dec. 866 (BIA 2006), the consent to reapply regulation at 8 CFR 212.2 predates the
enactment of section 212(a)(9)(C) of the Act and the related consent to reapply
provision in section 212(a)(9)(A)(iii) of the Act. Thus, although the filing procedures in 8
CFR 212.2 are still in effect, the substantive requirements of the provisions in section
212(a)(9) of the Act govern during the adjudication of Form 1-212, Application for
Permission to Reapply for Admission into the United States After Deportation and
Removal; a USCIS adjudicator must consider the specific requirements of section
212(a)(9)(C)(ii) of the Act when adjudicating Form 1-212. A Form 1-212 cannot be
approved for an alien who is inadmissible under section 212(a)(9)(C)(i) of the Act unless
the alien has been abroad for at least 10 years. Matter of Torres-Garcia, supra. This
rule applies in the 9th Circuit as well as in other circuits. Gonzales v. Department of
Homeland Security, 508 F.3d 1227 (9t~ Cir. 2007).
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There are, however, some waivers that are also available to certain categories of aliens,
who are inadmissible under section 212(a)(9)(C)(i)(I) of the Act. If an alien is eligible for
one of these waivers, and the waiver is granted, it is not necessary for the alien to
obtain approval of a Form 1-212.
(A) HRIFA and NACARA Applicants. A waiver can be granted at the discretion of
USCIS. The waiver is sought by filing Form 1-601, Application for Waiver of Grounds of
Inadmissibility. See 8 CFR 245.13(c)(2) and 8 CFR 245.15(e)(3). However, the standard
that applies to the adjudication is the same standard as if the alien had filed Form 1-212,
Application for Permission to Reapply for Admission into the United States after
Deportation or Removal. See February 14, 2001 Office of Field Operations
Memorandum, Changes to Section 202 of the Nicaraguan Adjustment and Central
American Relief Act (NACARA), and the Haitian Refugee Immigration Fairness Act of
1998 (HRIFA), based Upon the Provisions of and Amendments to the Legal Immigration
Family Equity Act (LIFE).
(B) Legalization, SAW~ LIFE Act Legalization, and Legalization Class Settlement
A~reement Applicants. A waiver can be granted to such an applicant, if the applicant
establishes that a waiver should be granted based on humanitarian reasons, to ensure
family unity, or because granting the waiver would be in the public interest. The waiver
is filed on Form 1-690, Application for Waiver of Grounds of Excludability under Section
245A or 210 of the Act. See 8 CFR 210.3(e), 8 CFR 245a.2(k), and 8 CFR 245a.18(c).
(C) TPS .Applicants. TPS applicants may obtain waivers for certain grounds of
inadmissibility, including inadmissibility under section 212(a)(9)(C) of the Act. See
section 244(c)(2) of the Act. The permanent bar may be waived for humanitarian
purposes, to assure family unity, or when the granting of the waiver is in the public
interest. See 8 CFR 244.3. The waiver is filed on Form 1-601, Application for Waiver of
Grounds of Inadmissibility. See id.
Granting a waiver to an applicant for purposes of the TPS application does not waive
any grounds of inadmissibility in connection with a subsequent application for
adjustment of status, although both are filed on Form i-601. This is because the
standard for adjustment of status applicants to have waived inadmissibility is different
from the one used for TPS applicants. In order to overcome the permanent bar to
admissibility under section 212(a)(9)(C)(i)(I) of the Act, an applicant for an immigrant
visa has to file Form 1-212, Application for Permission to Reapply for Admission into the
United States after Deportation or Removal, rather than Form 1-601, and no earlier than
ten (10) years after the alien’s last departure. See section 212(a)(9)(C)(ii) of the Act.
Therefore, if an adjustment of status applicant, who was previously granted TPS status,
presents an approved Form 1-601 to the adjudicator, the adjudicator should not accept
this approved Form 1-601 as evidence that the person is not inadmissible under section
212(a)(9)(C)(i)(I) of the Act for purposes of the adjustment of status application. Any
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Form 1-212 that is filed by a TPS applicant would be adjudicated according to same
principles that apply generally to aliens who are inadmissible under section
2"12(a)(9)(C)(i)(!) of the Act, including the requirement that the alien may not obtain
consent to reapply under section 212(a)(9)(C)(ii) unless the alien satisfies the 10-year
absence requirement in the statute.
(D) Certain Battered Spouses, parents, and Children. An approved VAWA selfpetitioner and his or her child(ten) can apply for a waiver from inadmissibility under
section 212(a)(9)(C)(i) of the Act, if he or she can establish a "connection" between the
abuse suffered, the unlawful presence and departure, or his or her removal, and the
alien’s subsequent unlawful entry/entries or attempted reentry/reentries. See section
212(a)(9)(C)(iii) of the Act. The waiver is filed on Form 1-601, Application for Waiver of
Grounds of Inadmissibility, with fee. If the waiver is granted, the ground of inadmissibility
and any relating unlawful presence is deemed to be erased for purposes of any future
immigration benefits applications.
(E) Asylee and Refugee Adjustment Applicants under Section 209() of the Act.
Asylee and Refugee applicants for adjustment of status may obtain a waiver of
inadmissibility in lieu of consent to reapply. The waiver is filed on Form 1-602,
Application by Refugee for Waiver of Grounds of Excludability. See 8 CFR 209.1 and 8
CFR 209.2(b); see also AFM chapter 41.6. Under current USCIS policy, it is within the
adjudicator’s discretion to determine whether the waiver can be granted without
requiring the filing of Form 1-602. See AFM chapter 41.6; October 31, 2005, Domestic
Operations memorandum - Re: Waiver under Section 209(c) of the/mmigration and
Nationality Act (AFM Update 05-33).
Normally, waiver applications for refugees are handled overseas before a person is
approved for refugee classification. See 8 CFR 207.3. However, if a ground of
inadmissibility arose after the alien’s approval for refugee classification, or if the ground
was not known to the officer who made such approval, the waiver may be sought and
adjudicated as part of the refugee adjustment process. See AFM chapter 23.6 (Asylee
and Refugee Adjustment).
Note that the 10-year waiting period normally imposed on applicants for consent to
reapply under this ground of inadmissibility (see section 212(a)(9)(C)(ii) of the Act) does
not apply to refugee and asylee adjustment applicants.
(F) Nonimmigrants. An alien who is inadmissible under section 212(a)(9)(C)(i)(I) may,
as a matter of discretion, be admitted as a nonimmigrant under section 212(d)(3) of the
Act. The alien may make the application when applying for the nonimmigrant visa with
the Department of State or, if eligible, file Form I-192 to seek this benefit. Obtaining
relief under section 212(d)(3) does not relieve the alien of the need to obtain consent to
reapply under section 212(a)(9)(C)(ii) of the Act if the alien seeks to acquire permanent
residence.
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AD 08-03 [Date signed]

Chapter 40.9.2

This memorandum
eliminates chapter 30.1(d)
of the Adjudicator’s Field
Manual (AFM), and
redesignates the section as
chapter 40.9.2

4. Us_..~e
This memorandum is intended solely for the training and guidance of USCIS personnel in
performing their duties relative to the adjudication of applications. It is not intended to, does not,
and may not be relied upon to create any right or benefit, substantive or procedural, enforceable
at law or by any individual or other party in removal proceedings, in litigation with the United
States, or in any other form or manner.
5. Contact Information
Operational questions regarding this memorandum may be directed to Roselyn BrownFrei, Office of Policy and Strategy. Inquiries should be vetted through appropriate supervisory
channels.
Distribution List:

Regional Office Directors
District Office Directors (Including Overseas District Office
Directors)
Service Center Directors
Asylum Office Directors
Field Office Directors

Exhibit G

Am ! eligible for a Socia| Security number?
¯ If the U.S. Citizenship and Immigration Services (USCIS) grants you Deferred Action status and
employment authorization, you may be eligible for a Social Security number.
¯ After you receive your Employment Authorization Card (I-766) from USCIS, you can apply for a Social
Security number.

How do ! apply for a Social Security number?
¯ You must visit a Social Security office in person to complete and sign an application for a Social Security
number. Find your local office at www.socialsecurity.gov/locator.
¯ You must bring your USCIS-issued Employment Authorization Card (I-766) and proof of age and identity.

You must show an original document or a certified copy of one of the following as proof of your
age and identity:
¯
¯
¯
¯
¯
¯
¯
¯
¯
¯

Foreign birth certificate;
Foreign passport;
U.S. military record;
U.S. military identification card;
Religious record showing age or date of birth;
U.S. driver’s license;
U.S. state-issued identification card;
School record showing age or date of birth;
School identification card; or
Copy of medical record.

Please note, while you may have provided photocopies of the above documents to USCIS, Social Security
requires original documents or copies certified by the agency that issued them. We cannot accept
photocopies or notarized copies. We must independently verify the documentation you provide.
For more information, visit www.socialsecurity.gov or call toll-free, 1-800-772-1213 (for the deaf or hard of
hearing, call our TTY number, 1-800-325-0778).

www.socialsecurity.gov

1-800-772-1213
1-800-325-0778 (TTY)

