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Most can raise the flowers now,
For all have got the seed.’

INTRODUCTION

Self-replicating technologies, once the subjecthefory and fantasy,
are now upon us. The original self-replicating maeh-the living
organism—has already been harnessed by biotechn@ngineers and,
more to the point, their lawyefs. The next wave of self-replicating
technologies, be they nanorobots or organic comppitare likely not far
behind. Rather than triggering a “gray goo” apopa#] these technologies
are, at present, raising far more prosaic issuaatefiectual property and
antitrust law. In particular, they are challengiogsinesses, lawyers, and
judges to establish a policy framework that willable self-replicating
technologies to be efficiently commercialized foe tenefit of society.

This Article examines recent efforts by the U.Su@mf Appeals for
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the Federal Circuit to deal with the leading ed§és policy challenge in
cases involving the paradigmatic self-replicatiaghinology: the seed. In a
series of cases involving Monsanto’s “Roundup-Rédudybicide-resistant
seed technology, the U.S. Court of Appeals for Heeleral Circuit has
sharply limited the applicability of various defessto patent liability
grounded in antitrust principlésTo justify its holdings, the Federal Circuit
has warned that the only alternative would be tasterate” Monsanto’s
patent€ The Monsanto decisions offer a useful case stidiie complex
economic issues presented by self-replicating teldgres and the efforts to
incentivize their creation and commercializatiorotigh law. 1 will argue
that the Federal Circuit reached the right resulthese cases, but that it
failed to articulate a satisfactory justificatioorfits decisions. That
justification, | claim, is that the policy set byet Federal Circuit is
preferable to alternatives—such as trade secretanitact law—because it
allows for the most efficient allocation of transan costs among the
parties engaged in commercializing self-replicatexchnologies.

This Article proceeds as follows. Part | descritiesscase study of self-
replicating technology provided by the Monsantohtedogy and the
judicial decisions adjudicating Monsanto’s intetlesd property rights with
respect to that technology. Part Il critiques tRederal Circuit’'s
explanation that its rulings were designed to pméVeviscerat[ion]” of
patents in self-replicating technology, by explgritwo alternative policy
regimes under which such technologies might be ceroialized—trade
secret and contract regimes. Part lll then ar¢juegsthe regime imposed by
the Federal Circuit’'s rulings is in fact superiar the two alternatives
presented in Part I, because unlike those alteeswit allows for the most
efficient allocation of transaction costs among f{h&ties engaged in
commercializing self-replicating technologies.
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