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The following article was posted on MyWestTexas.com on Wednesday, June 1, 2011: 

 

Experts feel accommodations could be made if sand dune lizard is listed as endangered 

http://www.mywesttexas.com/business/oil/article_cf44d9b8-a49e-5e88-8b91-

d25f9398ab31.html 

 

Paul Wiseman 

Midland Reporter-Telegram |  

 

With an expected ruling coming in December as to whether the sand dune lizard will be placed 

on the endangered species list, producers with properties in one of the eight Texas and New 

Mexico counties that would be affected are understandably nervous. The main question revolves 

around the amount of restriction on normal oilfield activity should that happen. 

 

Of the eight counties counted as likely habitat for the lizard, two -- Gaines and Andrews -- are, in 

that order, ranked first and second in oil production in the state of Texas, according to the Texas 

Railroad Commission. All of them, including Crane, Ward and Winkler in Texas and Eddy, 

Chaves and Lea in New Mexico, have significant oil production. More than 120 drilling rigs are 

active in those counties at the present time, according to Baker Hughes. 

 

Legacy Reserves, LP, is one producer active in that area. Steven H. Pruett, the company's 

president and chief financial officer said his firm might have no choice but to focus on other 

areas if an endangered species listing for the sand dune lizard were to too greatly restrict their 

activity. "To the extent that we can fulfill our drilling programs in areas that aren't considered 

habitat and aren't restricted, we'll continue on," he said. But he said, for example, if a productive 

area for the company in Lea County were to be restricted, "We would be forced to move our 

capital dollars elsewhere, most likely back to good old Upton or Midland counties or Reagan 

County or Wyoming. We'll redeploy the capital where we're able to." 

 

He continued by articulating the issue faced by most producers. "There is an element of 

regulatory uncertainty that hangs over us that is problematic. Let's say, for example, we initiated 

drilling in an area and initially it wasn't considered habitat (for the sand dune lizard) and later the 

buffer zone is expanded and we're not able to complete our well or not able to lay flow lines, if 

we're anywhere close to that habitat, it may give us pause about investing capital. We may not be 

able to turn that capital into cash flow in a reasonable time frame so we might shy away from it." 

 

Most of Legacy's activity is still somewhere in the Permian Basin, and Pruett said his company's 

only likely change would be to concentrate on other Basin holdings. 

 

Before any ruling is made, studies must be done. The ruling to come in December is really more 

about whether a two-to-five-year period of intensive study of the lizard would be put into place 

to make a final determination about an ESA ruling. But the studies done between now and then 

will be a key part of the ongoing research. 

 

John Davis, interim director for the Texas Parks and Wildlife's Wildlife Diversity Program, has 

been part of meetings involving the U.S. Fish and Wildlife Service (FWS), TPW and leaders 
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from the oil and ranching industries. He sees most of the sand dune lizard's habitat concentrated 

on the New Mexico side of the border, where conservation efforts have been in place for several 

years. "The various industries and conventions (oil and gas, ranching) are operating in New 

Mexico, so there seems to be quite the opportunity there for the two to coexist," he said. 

 

"The other thing that I have seen repeatedly is the actual habitat occupied by the lizard is 

probably quite a bit less than what the overall range map that has been published in some of the 

research would include," he continued. The original maps, he explained, used vegetation layers 

concentrating on the shinnery oak that is one half of the equation for the lizard's habitat. He 

stated that the lizard does not appear to inhabit all areas with suitable vegetation. This could be 

because the maps did not take into account the sand dune blowouts from which the lizard gets its 

name and on which the shinnery oak must be growing to complete the habitat requirements. 

 

Whether that is good news for the industry -- little habitat will be restricted -- or bad news, 

meaning there are fewer of the lizard than thought and an endangered species listing is more 

likely remains to be seen. 

 

Davis said Texas A&M will begin doing studies on the lizard early this month. Their findings 

will be reported to FWS for use in making the expected December ruling. 

 

He noted that, by searching for lizards during the hottest months of the year, when cold-blooded 

creatures will be avoiding the heat of the day, the efficacy of the survey will be less than it would 

have been in milder seasons. 

 

Zachary Bray, assistant professor of law at the University of Houston Law Center has extensive 

experience with the Endangered Species Act and its governing bodies, the EPA and FWS. Bray 

echoes Davis's belief that oil and lizards can coexist. When presented with the question of 

producers: would an endangered species listing for the sand dunes lizard mean a halt to drilling, 

he replied, "I'm not so sure your assumption (of a drilling stoppage) is correct. I don't think it's 

certain that the drilling would be stopped." 

 

He continued, "In order to stop the new drilling in such a case, someone would a) likely have to 

show that the drilling was going to foreseeably cause actual death or injury to particular or 

specific lizards, and b) might need to show that preventing the drilling was essential to the 

overall survival of the lizard, or otherwise had a sufficiently significant negative impact on the 

survival of the species. The content of this test is something that people argue about, so the 

results in practice can be very inconsistent, and therefore very hard to predict." 

 

That test comes from Section 7 of the ESA, which requires all federal agencies, before 

undertaking, funding or approving an action, to make sure that action will not either a) 

jeopardize the continued existence of a listed species or b) destroy critical habitat of a listed 

species, according to Bray. 

 

While he feels it is unlikely that the oil industry will be shut down due to a possible ESA listing 

of the sand dune lizard, "At the same time, I think it's unlikely that listing the lizard will be 

costless. Will the benefits of listing outweigh the costs? It's a good question." 
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Alas, producers like Steve Pruett must still wait until the studies are in and the decisions are 

made before they will have confidence in continuing development in certain areas. And thus will 

this tiny lizard continue to hover near the cutoff valve for some of the most prolific oil producing 

counties in the United States. 

 

Paul Wiseman can be reached at fittoprint@sbcglobal.net. 


