
Professor Schuwerk was quoted in yesterday’s Austin American-Statesman, commenting on the 

impartiality of the judge in the recent Tom DeLay case and his recusal from the trial of DeLay’s 

co-defendants.   

The following article appeared on the website of the Austin American-Statesman on March 13, 

2011. 

 

Sources: DeLay judge's recusal came after he suggested plea bargains 

Defense said actions showed bias, but legal experts say such advice is common. 

By Laylan Copelin 

 

Tom DeLay's co-defendants will get a new judge because of comments DeLay's judge made 

about them during a break at a January sentencing hearing for the former U.S. House majority 

leader, according to several sources. 

 

Senior District Judge Pat Priest , who sentenced DeLay to three years in prison for laundering 

corporate money into political donations, urged the lawyers for Jim Ellis and John Colyandro to 

consider plea negotiations at a status conference, according to sources. 

 

The sources asked that their names not be used because they were commenting on a sealed court 

order. 

 

Sealing a motion to remove a judge is so unusual that it raised red flags about why Priest would 

remove himself in such a high-profile case. But legal experts, including a senior judge, said 

Priest's words to the co-defendants' lawyers, as described by the sources, did not sound out of 

line. 

 

"I personally don't think there is a problem with that," said Senior District Judge Jon Wisser of 

Austin. 

 

On Thursday , Priest agreed to remove himself from the upcoming trial of Ellis and Colyandro 

without explanation in a brief pretrial hearing. The judge, who has spent more than five years 

overseeing the case, declined to comment for this story. 

 

"It is a super-high publicity case," Wisser said. "Judge Priest might just be tired of it." 

 

Removing the judge is a victory for the defense, which made the motion, because Priest had 

disagreed with some of the basic tenets of DeLay's legal arguments that Ellis and Colyandro also 

advanced. Priest also had ordered that DeLay, a Republican from Sugar Land, be tried in Travis 

County despite his objection that he could not get a fair trial because of the county's Democratic 

leanings. 



 

Ellis, of Washington, and Colyandro, of Austin, also want their trials moved. 

 

In November, a Travis County jury deliberated for three days before convicting DeLay of 

conspiring to launder $190,000 of corporate money into political donations during the 2002 

elections. State law prohibits corporations from donating to candidates. 

 

DeLay asked that the judge, not the jury, sentence him. 

 

In January, Priest sentenced DeLay to three years in prison after hearing several hours of 

testimony, including character witnesses on DeLay's behalf. DeLay remains free on bond as he 

appeals the conviction and sentence. 

 

During the lunch break at the January hearing, Priest, a visiting judge from San Antonio, 

convened a status conference with lawyers in the Ellis and Colyandro case in the back hallway. 

(He has no office in the Travis County courthouse complex. ) 

 

Priest urged plea negotiations, noting that Ellis and Colyandro had been mentioned more often in 

the testimony and evidence than DeLay, according to several sources. 

 

In their sealed motion, lawyers for Ellis and Colyandro argued that the judge's comments 

indicated bias against their clients and would have a chilling effect on any attempts to negotiate a 

resolution to the case. The motion included affidavits from witnesses to the conversation, 

according to sources. 

 

Prosecutors responded, in part, by saying they are open to resolving the charges, and they noted 

that they had discussed plea bargains in the past, the sources said. 

 

The order was sealed to avoid potentially tainting the jury pool should Ellis and Colyandro go to 

trial, lawyers said. 

 

By law, a judge should recuse himself if his impartiality might be reasonably questioned or he 

has a personal bias or prejudice about the defendants or the case. 

 

If Priest hadn't agreed to step aside, the defense lawyers could have pressed for a hearing before 

another judge. 

 

Wisser said he didn't see anything unusual in what Priest did in the status conference. "I think 

criminal judges do that all the time," he said. 

 



Lillian Hardwick is a legal consultant in Austin, and Bob Schuwerk is a law professor at the 

University of Houston School of Law. They are co-authors of the Handbook of Texas Lawyer 

and Judicial Ethics. 

 

Neither saw a problem in Priest's actions. 

 

Hardwick said judges tend to take it personally when their impartiality is challenged. She said it 

takes an "exceptional judge" to step outside of himself and consider that a reasonable person 

might perceive that he can't be fair in a case. 

 

Schuwerk said the defense made an interesting point about the judge's remarks affecting the 

ability to settle the case. 

 

"They have an interesting twist on it," he said. 

 

But Schuwerk said the judge's remarks about the evidence in the DeLay case don't necessarily 

mean he couldn't be impartial about the co-defendants. 

 

"Is what he told them just a fact that doesn't bias anybody?" he said. "To say what he did is not 

necessarily bias, in my view. The test is: What would a reasonable person think?" 

 

Priest is not the first judge whose impartiality has been questioned during the DeLay cases. 

 

In 2005, DeLay objected to the original judge, Bob Perkins , an Austin Democrat, because he 

had donated to Democratic causes and MoveOn.org, a frequent DeLay critic. 

 

On the other hand, prosecutors objected to Judge B.B. Schraub , a Seguin Republican, because 

he had given money to Republicans. 

 

Schraub, the region's presiding judge at the time, recused himself before naming a replacement 

for Perkins. 

 

That left it up to Texas Supreme Court Justice Wallace Jefferson , a Republican, to name a trial 

judge. Even Jefferson's impartiality was questioned because DeLay's political committee had 

endorsed him and an unindicted alleged co-conspirator, the Republican National Committee, had 

given him $25,000. 

 

As the state's top lawyer, Jefferson noted that there was no one else left to appoint a judge. He 

named Priest, a Democrat and fellow San Antonian. 

 



Replacing Priest now falls to the presiding judge for the Central Texas region: state District 

Judge Billy Ray Stubblefield, a Williamson County Republican. 

 

He has not indicated when he might name a new judge. 

 


