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Dean Alderman was quoted in an article in the Monday issue of the Texas Lawyer, commenting 
on the recent $58 million awarded in a deceptive trade practices suit against Perry Homes and an 
insurer. 
 
The following article was published in the Texas Lawyer on March 8, 2010: 
 
Volume 25; Issue 49 
 
AFTER 10 YEARS, COUPLE WINS DTPA SUIT AGAINST PERRY HOMES, 
INSURER 
 
MARY ALICE ROBBINS 
 
Almost two years after the Texas Supreme Court vacated an $800,000 arbitration award 
to Robert and Jane Cull and 10 years after they filed their original suit, a Fort Worth jury 
awarded $58 million to the Mansfield couple in their deceptive trade practices suit 
against Perry Homes and an insurer for allegedly not complying with a warranty. But will 
the verdict remain intact? 
 
The award includes punitive damages: $40 million against Perry Homes and $4 million 
against Warranty Underwriters Insurance Co. Both companies are based in Houston. 
 
Richard Alderman, associate dean and director of the Consumer Law Center at the 
University of Houston Law Center, predicts the jury's verdict in Cull and Cull v. Perry 
Homes, et al. will not stand even if the trial judge issues a judgment for the $58 million 
the jury awarded, which Alderman says is unlikely. 
 
"In Texas today, odds of a $58 million judgment, including $44 million in punitives, 
being upheld by our Supreme Court are pretty much slim and none," says Alderman, who 
is not involved in Perry Homes. 
 
But Van Shaw, the Culls' attorney, is confident the jury's verdict will stand. 
 
"We certainly feel we'll be able to recover the full verdict," says Shaw, principal in the 
Law Office of Van Shaw in Dallas. 
 
Shaw says the trial in the decade-old case began Feb. 3 in the 236th District Court. "I 
think justice was done," he says. 
 
Gardere Wynne Sewell shareholder Gregory A. Harwell of Dallas, attorney for 
defendants Perry Homes and Warranty Underwriters Insurance, did not respond to three 
telephone calls and two e-mails seeking comment before presstime on March 4. 
 
Perry Homes spokesman Anthony Holm e-mailed a statement about the verdict, which 
reads: "Jackpot justice continues to be a problem in the Texas court system. And it is not 
just spilled hot coffee lawsuits. This case is proof of that." 
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Holm writes that Perry Homes offered to buy back the Culls' home at full price but the 
Culls continued their suit "in hopes that a jury would make them rich." 
 
Although Shaw declines to discuss what went on in settlement negotiations, he says 
Holm's statement "is not accurate." 
 
Holm indicates in the statement that Perry Homes will address matters with the trial court 
and, if necessary, appeal. 
 
Suzanne Palkovic, vice president of marketing for defendant HOME of Texas, which 
administers and issues the warranties insured by Warranty Underwriters, also e-mailed a 
statement, saying Warranty Underwriters (WUIC) "is reviewing the trial and the verdict 
with its attorneys to determine what action will next be taken. An appeal appears likely." 
 
The case style identifies Homeowners Multiple Equity Inc. d/b/a HOME/RWC of Texas 
as a defendant. The jury awarded the Culls no damages against HOME, which also is 
represented by Harwell. 
 
Perry Homes has had a long and complicated procedural history. The state Supreme 
Court majority opinion in 2008's Perry Homes provides the following background on the 
case: In 1996, the Culls bought a house from Perry Homes for $233,730. They also 
bought a warranty containing an arbitration clause from HOME and Warranty 
Underwriters Insurance Co. The house suffered serious structural and drainage problems 
over the next several years. The Culls contended that Perry Homes and the warranty 
companies spent more effort shifting blame than repairing the home. When the Culls filed 
suit in October 2000, the warranty companies immediately requested arbitration, but the 
Culls opposed it. The Culls changed their minds about litigating 14 months later, after 
most of the discovery was completed and the case was set for trial. At the couple's 
request, the trial court compelled arbitration. On Dec. 24, 2002, the arbitrator awarded the 
Culls $242,759 in restitution for the purchase price of their home, $200,000 for mental 
anguish, $200,000 in exemplary damages and $110,000 in attorney's fees. 
 
In October 2005, Perry Homes and the warranty companies petitioned the Supreme Court 
to review the case. Finding that the Culls waited too long to compel arbitration, the 
Supreme Court vacated the award and remanded the case to the trial court. In August 
2008, the Supreme Court denied a motion for rehearing in the case, and the case returned 
to the 236th District Court. 
 
After Remand 
 
In its second amended answer, filed Jan. 8, Perry Homes denied all of the Culls' 
allegations and asserted as affirmative defenses that the damages the Culls sought to 
recover were caused in whole or in part by their own negligence or by the acts of 
responsible third parties not named in the answer. Perry Homes asserted that alleged 
defects in the Culls' house are the result, in part, of normal wear and tear and normal 
shrinkage due to drying or settlement of construction components. Perry Homes asserted 
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that the Culls failed to take any reasonable action to mitigate the damages. Perry Homes 
also asserted that it provided an express warranty for the foundation defects that the Culls 
alleged their home has and did not breach that warranty. 
 
In their second amended answer, filed Jan. 22, HOME and Warranty Underwriters also 
denied all of the Culls' allegations and asserted affirmative defenses similar to those 
asserted by Perry Homes. HOME and Warranty Underwriters alleged that Perry Homes 
developed and implemented a plan to repair drainage problems at the Culls' home and 
that those repairs were effective. HOME and Warranty Underwriters further assert that 
the Culls asserted a breach of contract claim that is not actionable under the Texas 
Deceptive Trade Practices Act and that the Culls lack standing to sue Warranty 
Underwriters, because Perry Homes, not the Culls, is Warranty Underwriters' insured. 
 
According to answers to the court's charge, the jury found that Perry Homes and 
Warranty Underwriters "knowingly" engaged in a "false, misleading or deceptive act or 
practice" and that the failure by Perry Homes and Warranty Underwriters to comply with 
the warranty was a proximate cause of the Culls' damages. The jury also found that Perry 
Homes and Warranty Underwriters "knowingly" and "intentionally" engaged in the 
conduct and that they both committed fraud — but not statutory fraud — against the 
Culls. 
 
In addition, the jury found that the harm to the Culls resulted from malice on the part of 
Perry Homes and that Perry Homes is 100 percent responsible for the damages caused. 
 
Under the jury's verdict, Perry Homes and Warranty Underwriters each would pay the 
Culls $2 million for mental anguish, $137,877 to cure damages resulting from 
construction defects and $37,700 for the reduction in value of the home. The jury 
awarded $5 million each from Perry Homes and Warranty Underwriters in addition to the 
actual damages because the defendants' conduct was committed knowingly and 
intentionally. The $44 million in punitive damages is in addition to all the other damages 
that the jury awarded. The jury also awarded the Culls $230,000 in attorneys' fees. 
 
Richard Wiseman, chairman of the State Bar of Texas Construction Law Section, says, 
"The plaintiffs' lawyer obviously did a good job of getting the jury mad at Perry Homes." 
 
But Wiseman, a partner in Fort Worth's Brown, Dean, Wiseman, Proctor, Hart & Howell 
who is not involved in Perry Homes but reviewed the jury's answers, says the jury 
awarded the same damages more than once. For example, the jury multiple times 
assessed Perry Homes and Warranty Underwriters each $137,877 for damages to a home 
that the Culls bought for $233,730. 
 
Notes Wiseman, "When the judgment finally comes down, the judgment is going to be 
less, because they [the plaintiffs] can only recover once." 
 
Mary Alice Robbins' e-mail address is mrobbins@alm.com. 


