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A. Title 
The New Lisbon Agreement: Can It Reconcile Geographical Indications and the Common Law? 

B. Abstract 
In May 2015, a Diplomatic Conference will be held under the auspices of the World Intellectual 

Property Organization (WIPO). This is the culmination of years of effort to reopen and revise the 1958 
Lisbon Agreement on the protection of Appellations of Origin (AOs). AOs bring wine and spirits to mind, 
as they should. The current Lisbon register is mostly used by producers of those types of products. The 
discussion concerning Lisbon has been viewed as a debate between “Old World” producers trying to 
capture and protect higher rents coming from the perceived higher quality of traditional products 
associated with the names (or other identifiers) of certain localities, on the one hand, and New World 
producers that try to, but may be prevented from, referring to those names as describing a type of product, 
on the other hand. Champagne comes to mind. The debate has now moved past this binary (Old 
World/New World) perspective, however. Many New World producers now routinely use GIs--though 
they may not call them that. In the United States, this would include Napa Valley producers, Idaho 
potatoes, Vidalia onions (Georgia) and, yes, Wisconsin cheese. 

The 1994 TRIPS Agreement is relevant in this context. It integrated intellectual property into the 
body of world trade rules. TRIPS contains a number of rules that protect not AOs but “Geographical 
Indications” (GIs), a related but partly different notion. Under TRIPS rules, WTO members must protect 
GIs on wines and spirits at a level comparable to Lisbon, that is, even in cases where no consumer 
deception is present and preventing the use of words such as “like” or “style.” Exceptions are possible, 
including to grandfather previous users and to allow the use of previously used trademarks, thus 
preserving the “first in use, first in right” principle of common law trademark protection. 

Can a revised Lisbon bridge the legal-cultural divide? There are two precedents that support an 
affirmative answer to this question. First, the United States and other common law jurisdictions were 
(finally) able to join the Madrid trademark system after a protocol was added to the original (1891) 
Agreement to remove major irritants. Second, very recently the United States joined the Hague system 
(with effect from May 2015), which allows for international protection of industrial designs. The US was 
one of the first common law jurisdictions to do so. This paper examines what it would take for the US to 
be able to join a revised Lisbon Agreement, how this could be done, and whether there are valid reasons 
to do so. 


