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N THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF KANSAS

KRI STEN DAY, et al.

Pl aintiffs,
VS. Case No. 04-4085- RDR

KATHLEEN SEBELI US,
Personal ly and in her
official capacity as
Governor of Kansas, et al.,

Def endant s.

ORDER

On March 2, 2005, the court conducted a tel ephone conference
with the parties to discuss the future proceedings in this case.
The conference was pronpted by the notion for prelimnary
injunction recently filed by the plaintiffs.

After some discussion with counsel for the parties, the
court determ ned that this case is ready to proceed to a final
hearing on the nerits. The court settled on a date of April 25,
2005 at 9:30 a.m At the tinme of the hearing, the court shall
consider the nerits of this case as well as the nmotions to
dismss filed by the defendants and intervenors. The court
advi sed the parties that a decision could be reached before the
m ddle of My, the next tinme period of inportance to the
plaintiffs for tuition paynents. Wth this decision, the court

shall deny the plaintiffs’ nmotion for prelimnary injunction
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The court shall, however, consider any | egal argunents raised in
the acconpanying nenorandum for the purposes of the final
heari ng. The court would also welcome any additional briefs
that the parties wish to file.

The parties revealed to the court that little discovery
needed to be conpleted prior to the court’s hearing. The court
was assured that the parties could work together to get the
necessary di scovery concl uded.

Upon the request of the parties, the court shall allow them
until March 21, 2005 in which to file any briefs that need to be
filed concerning the pending notions to dism ss.

| T 1S THEREFORE ORDERED t hat a final hearing on this matter
be hereby scheduled for April 25, 2005 at 9:30 a. m

IT 1S FURTHER ORDERED that plaintiffs’ nmotion for
prelimnary injunction (Doc. # 47) be hereby denied as noot.

| T IS FURTHER ORDERED t hat the parties shall have until
March 21, 2005 in which to file any briefs that need to be fil ed
concerning the pending notions to dism ss.

I T 1S SO ORDERED.

Dated this 10'" day of March, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge

2

Addendum
2 of 43



Case 5:04-cv-04085-RDR-JPO  Document 98  Filed 06/06/2005 Page 1 of 3

N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
KRI STEN DAY, et al.

Plaintiffs,
VS. Case No. 04-4085- RDR

GOVERNOR KATHLEEN SEBELI US,
et al.,
Def endant s.

ORDER

The court has heard extensive oral argunment on the issues
in this case and has received considerable briefing from the
parti es. Neverthel ess, in reviewing the pending notions, the
court has determ ned that some additional briefing is necessary.

Plaintiffs’ amended conpl aint contains seven counts. The
| ast count asserts a violation of the Equal Protection Clause.
In their notion to dismss, the defendants conceded that
plaintiffs have standing to assert this claim Wth this
concession, plaintiffs failed to provide any argunent on this
issue in their briefs or at oral argunent.! The court, however,

believes this issue should be addressed by the parties.

! The court does note that the intervenors did suggest in
their notion to dismss, albeit quite briefly, that plaintiffs
| acked standing to assert an equal protection claim
Plaintiffs, however, did not respond to this contention. This
was perhaps due to the brevity of the argunent or the fact that
plaintiffs had argued that the intervenors should be dism ssed
fromthis case. 1In any event, the issue has not been adequately
addressed by the parties.
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Standing is a threshold test that, if satisfied, permts a
federal court to proceed to the question of whether a plaintiff

has a cause of action. Associ ation of Data Processing Service

Organi zations v. Canmp, 397 U.S. 150, 152-53 (1970). “Article

11, of course, gives the federal courts jurisdiction over only
‘cases and controversies,’ and the doctrine of standing serves
to identify those disputes which are appropriately resolved

t hrough the judicial process.” Witnore v. Arkansas, 495 U. S

149, 154-55 (1990). Thus, this court has an i ndependent duty to
review standing as a basis for jurisdiction at any time, even
t hough the parties are prepared to concede it or waive it.

FWPBS, Inc., v. Dallas, 493 U. S. 215, 231 (1990).

The court directs the parties to file briefs within ten days
of the date of this order on the issue of plaintiffs’ standing
for their equal protection claim The parties shall then have
five days after the filing of the initial brief to file a
responsive brief. The court hopes to have an order deci ding the
i ssues of this case shortly after the receipt of these briefs.

I T 1S SO ORDERED

Dated this 6" day of June, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge
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N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
KRI STEN DAY, et al.

Plaintiffs,
VS. Case No. 04-4085- RDR

KATHLEEN SEBELI US,
personally and in her

of ficial capacity as

Gover nor of Kansas, et al.,

Def endant s.

VEMORANDUM AND ORDER

This is an action brought by the plaintiffs chall enging
K.S. A 76-731la(fornmerly known as House Bill 2145), which became
law on July 1, 2004. Plaintiffs contend that K. S.A 76-731la
unlawful ly and unfairly all ows undocunented or illegal aliens to
attend Kansas uni versities and pay resident or in-state tuition.?
Plaintiffs are either students at Kansas regents schools or
parents of those students. The students are United States

citizens who have been cl assified as non-resi dents of Kansas for

!The statute in general provides that any individual who
attended an accredited Kansas high school for three years and
either graduated or earned a Kansas (general education
devel opnent certificate, and neets the law s other criteria, is
eligible to pay tuition rates equivalent to Kansas resident
rates at regents schools. Although plaintiffs contend that the
statute applies only to undocunented or illegal aliens, the
statute appears to apply to all, with a few m nor exceptions,
who neet the designated criteria “regardless of whether the
person is or is not a citizen of the United States of Anerica.”
K.S. A 76-731la(b)(2).
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tuition purposes at their respective schools. The defendants
are the Governor of Kansas, the nenmbers of the Board of Regents,
and the registrars of the University of Kansas, Kansas State
University and Enporia State University. Two groups, Kansas
League of United Latin Anerican Citizens (KLULAC) and Hi spanic
Ameri can Leadership Organi zation, Kansas State Chapter (HALO),
have been allowed to intervene as defendants in this action.

In their conplaint, plaintiffs object to the ability of
undocunented or illegal aliens? to avail thensel ves of K. S. A 76-
731a. Plaintiffs seek injunctive relief and declaratory relief.
They seek injunctive relief enjoining the defendants from
enforcing K S.A 76-731a as it applies to “aliens who are
unlawfully present in the United States.” They also ask the
court to enjoin the defendants from discrimnating between
students who have been classified as |egal residents of Kansas
and them Finally, they ask the court to declare that K. S. A
76-731a violates federal law and is unconstitutional as it
applies to “aliens who are unlawfully present in the United
States.”

On May 10, 2005 the court held a hearing in this mtter.

2All parties have referred to individuals who are not United
States citizens who have entered this country unlawful ly w t hout
docunment ati on as “undocunented” or “illegal” aliens. The court
intends to use these terns interchangeably during the course of
t hi s opinion.
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The following notions were considered at that tinme: (1)
def endants’ notion to dismss; (2) intervenors’ notion to
dismss; and (3) plaintiffs’ nmotion to dismss intervenor-
def endant s. Prior to that hearing, the court had conducted
several telephone conferences with the parties. The parties
wer e advi sed that all evidence on the issues in this case should
be presented prior to the May 10'" hearing or at that hearing.
Al'l parties were in agreenment that the hearing on May 10'" woul d
constitute the final hearing in this matter. The court
subsequently received materials outside the pleadings from all
parties. Under these circumstances, the court shall convert the
pendi ng notions to dism ss to notions for sunmary judgnent. See

Bur nham v. Hunmphrey Hospitality Reit Trust, Inc., 403 F.3d 709,

713 (10th Cir. 2005); Al exander v. Oklahoma, 382 F.3d 1206, 1214

(10t" Cir. 2004). Having considered all of the evidence
presented and heard extensive argument from the parties, the
court is now prepared to rule.

This litigation arises from the passage of two |aws by
Congress in 1996 restricting immigration and the status of
i mm grants: the Personal Responsibility and Wrk Opportunity
Reconciliation Act of 1996 (PRWORA) and the Illegal Inmgration
Ref ormand | nm grant Responsibility Act of 1996 (IIRIRA). These

| aws were passed by the same Congress only about six weeks

3

Addendum
8 of 43



Case 5:04-cv-04085-RDR-JPO  Document 111  Filed 07/05/2005 Page 4 of 38

apart. They were passed in part in response to the Suprene

Court’s decisions in Plyler v. Doe, 457 U S. 202 (1982) (Texas

statute which denies free education to alien children viol ates

Equal Protection Clause) and Toll v. Mreno, 458 U S. 1 (1982)

(University of Maryland s policy of denying treaty organi zation
aliens the opportunity to pay reduced, in-state tuition
constituted a violation of the Supremacy Cl ause).

The Kansas | egislature passed the instant statute in 2004.
The court is aware of | east seven other states that have passed
| egislation to provide in-state tuitionrates to illegal aliens:
California, Illinois, New York, Oklahom, Texas, Utah and
Washi ngton. The | egislature of Maryl and passed | egislation to
allow in-state tuition to illegal aliens, but the |egislation
was vetoed by the governor. At least two states have
specifically passed statutes that do not allowillegal aliens to
gain resident tuition status: Al aska and M ssi ssippi. The
| egi slature of Virginia passed |egislation prohibiting illegal
aliens fromreceiving resident tuition, but the | egislation was
vetoed by the governor. The court believes this is the first
case to challenge the type of |egislation passed by Kansas.

Plaintiffs’ conplaint consists of seven clains for relief.
The court shall spend sone tine anal yzing the cl ai ns nade by the

plaintiffs due to arguments that have been nade about the
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confusing nature of the clains.
In Count 1, which is entitled “Violation of 8 U S.C. 8§
1621,” plaintiffs contend that K S. A 76-731a violates 8 U S.C.

8§ 1 6 2 1 : s

3This statute provides as foll ows:
(a) I'n general
Notwi t hstanding any other provision of I|aw and except as
provided in subsections (b) and (d) of this section, an alien
who is not--
(1) aqualified alien (as defined in section 1641 of thistitle),
(2) a noni nm grant under the Imm gration and Nationality Act [8
US. CA § 1101 et seq.], or
(3) an alien who is paroled into the United States under section
212(d) (5) of such Act [8 U.S.C A 8§ 1182(d)(5)] for less than
one year,
is not eligible for any State or local public benefit (as
defined in subsection (c) of this section).
(b) Exceptions
Subsection (a) of this section shall not apply with respect to
the following State or |ocal public benefits:
(1) Assistance for health care itens and services that are
necessary for the treatnment of an energency nedical condition
(as defined in section 1396b(v)(3) of Title 42) of the alien
i nvol ved and are not related to an organ transpl ant procedure.
(2) Short-term non-cash, in-kind emergency disaster relief.
(3) Public health assistance for inmmunizations with respect to
i mmuni zabl e di seases and for testing and treatnent of synptons
of communi cabl e di seases whet her or not such synptons are caused
by a communi cabl e di sease.
(4) Prograns, services, or assistance (such as soup kitchens,
crisis counseling and intervention, and short-term shelter)
specified by the Attorney General, in the Attorney Ceneral's
sole and unreviewable discretion after consultation wth
appropri ate Federal agencies and departnents, which (A) deliver
in-kind services at the community level, including through
public or private nonprofit agencies; (B) do not condition the
provi sion of assistance, the anmount of assistance provided, or
the cost of assistance provided on the individual recipient's
i ncome or resources; and (C) are necessary for the protection of
life or safety.
(c) "State or local public benefit" defined
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According to plaintiffs, § 1621 prohibits any state from
of fering any post-secondary educational benefit, including in-
state tuition, to illegal aliens. Plaintiffs further allege

that K. S. A 76-731a does not neet the statutory | oophole set

(1) Except as provided in paragraphs (2) and (3), for purposes
of this subchapter the term "State or |ocal public benefit"”
means- -

(A) any grant, contract, |oan, professional |I|icense, or
commercial license provided by an agency of a State or |oca
governnment or by appropriated funds of a State or |ocal
governnment; and

(B)
(2) Such term shall not apply--
(A) to any contract, professional |icense, or commercial |icense

for a nonimigrant whose visa for entry is related to such
enpl oynment in the United States, or to a citizen of a freely
associ ated state, if section 141 of the applicable compact of
free association approved in Public Law 99-239 or 99-658 (or a
successor provision) is in effect;

(B) with respect to benefits for an alien who as a work
aut horized nonimm grant or as an alien lawfully admtted for
per manent residence under the I nm gration and Nationality Act [8
US. CA 8 1101 et seq.] qualified for such benefits and for
whom the United States under reciprocal treaty agreenents is
required to pay benefits, as determ ned by the Secretary of
State, after consultation with the Attorney CGeneral; or

(C) to the issuance of a professional |license to, or the renewal
of a professional |icense by, a foreign national not physically
present in the United States.

(3) Such term does not include any Federal public benefit under
section 1611(c) of this title.

(d) State authority to provide for eligibility of illegal aliens
for State and | ocal public benefits

A State may provide that an alien who is not lawfully present in
the United States is eligible for any State or local public
benefit for which such alien woul d otherw se be ineligible under
subsection (a) of this section only through the enactnment of a
State law after August 22, 1996, which affirmatively provides
for such eligibility.
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forth in 8 US.C. § 1621(d), which allows states under certain
circunstances to provide eligibility for illegal aliens to state
benefits, because it does not contain the express statutory
| anguage required by federal |aw

In Count 2, which is entitled “Violation of 8 U S.C. 8§
1623,” plaintiffs assert that K. S. A 76-731a violates 8 U S.C
§ 1623(a).* According to plaintiffs, 8§ 1623 prohibits any state
from providi ng any postsecondary education benefit, including
in-state tuition, to an illegal alien unless a United States
citizen is eligible for the same benefit. Plaintiffs further
assert that 8 1623 elimnated the application of 8 U S.C. 8§
1621(d).

In Count 3, which is entitled “Violation of Regulations
Governing Alien Students,” plaintiffs contend that K S. A 76-
731a viol ates the conprehensive regul atory schene enacted by the
federal governnment to govern the adm ssion of noninm grant

aliens tothe United States for the purpose of enrolling themas

“This portion of the statute provides as foll ows:

(a) In general

Not wi t hst andi ng any ot her provision of law, an alien who is not
lawfully present in the United States shall not be eligible on
the basis of residence within a State (or a political
subdi vision) for any postsecondary education benefit unless a
citizen or national of the United States is eligible for such a
benefit (in no less an anount, duration, and scope) without
regard to whether the citizen or national is such a resident.

7
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students at postsecondary educational institutions. They
specifically point to the Student and Exchange Visitor
| nformati on System (SEVIS), a conprehensive conputerized system
designed to track international students and exchange students.
Plaintiffs contend that K S. A 76-731a frustrates this federal
purpose by allowing aliens to illegally pose as students at
Kansas institutions of higher education while remaining outside
the SEVIS registration system

I n Count 4, whichis entitled “Preenption,” plaintiffs claim
that K. S. A 76-731a is preenpted by the federal regulation of
inmmgration. Plaintiffs suggest that Congress clearly intended
to “occupy the field” in the area of regul ating the provision of
public benefits to aliens without a |awful inm gration status.
They assert: “The power to regulate immgration is
unquesti onably an exclusively federal power, and any state
statute that regulates immgration is wunconstitutional and
therefore proscribed. . . . States can neither add to nor take
fromconditions |awfully i nposed upon the adm ssion or residence
of aliens in the United States. . . . [K S. A 76-731a] is
preenpted because it is inpossible for a person who is an
illegal alien or otherwi se present in the United States to both
recei ve postsecondary education under [K S. A 76-731la], and to

conply with federal immgration |aw.”

8
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In Count 5, whichis entitled “Creation of Residence Status

Contrary to Federal Law,” plaintiffs allege that K S. A 76-731a

creates residence status for illegal aliens contrary to federal
| aw. Plaintiffs assert: “Congress has <created a |egal
disability wunder federal l|aw that renders illegal aliens

i ncapable of claimng bona fide legal domcile in Kansas,

notw t hstandi ng the fact of physical presence or a subjective

‘“intent’ to remain indefinitely in the jurisdiction.” They
further allege: “None of the menbers of the class of alien
beneficiaries of [K S.A 76-731a] who are illegal aliens

possesses federal authorization to remain in the United States
for even the shortest period of time, and therefore cannot, as
a matter of |law acquire or possess the requisite intent to be a
| egal resident or domciliary of Kansas. Kansas may not deem
such non-citizens to possess such intent, nor alternatively
wai ve such intent by exercise of its legislative powers.” By
doing so, plaintiffs argue that K S. A 76-731a violates the
conprehensi ve schene established by federal |aw for aliens.

I n Count 6, which is entitled “Infringenment Upon Excl usive
Federal Powers,” plaintiffs assert that K S. A 76-731a i nperm s-
sibly infringes on Constitutional powers reserved to the federal
gover nment . They contend that the challenged Kansas |aw

vi ol ates Congress’ power over the regulation of interstate

9
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commerce and foreign affairs.

Finally, in Count 7, which is entitled “Violation of Equal
Protection Clause of U.S. Constitution,” plaintiffs contend that
K.S. A 76-731la violates the Equal Protection Clause of the
United States Constitution. Plaintiffs assert that equal
protection is denied them based upon the follow ng argunent:
“Illegal aliens have been deenmed by Defendants to be Kansas
residents for the express purpose of affording such aliens state
post secondary educati on benefits to which they are not entitled
under federal |aw. Defendants have further denied nonresident
U.S. citizens Plaintiffs the identical postsecondary education
benefits to which they are expressly entitled by federal law.”
They further state:

Discrimnating against U S. <citizens in favor of

illegal aliens in the provision of postsecondary

education benefits does not serve any inportant
governnment objective. Awarding valuable benefits to

i ndi viduals whose presence in the United States

constitutes an ongoing violation of federal |aw

pl ai nl y underni nes the general governnental objective

of promoting rule of |aw. Mor eover, any purported

government interest in encouraging higher education in

the State’s workforce is unpersuasive, because the

illegal alien recipients of such postsecondary

education benefits are not legally eligible to remain

in the State of Kansas after conpleting their courses

of study.

The court has provided a thorough expl anation of the clains
in order to respond to sonme of the argunents that have been made
by the parties. The court will discuss these contentions as we

10
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address the pendi ng notions.
PLAI NTI FFS MOTI ON TO DI SM SS | NTERVENOR- DEFENDANTS

Plaintiffs seek to dism ss the three anonynous illegal alien
intervenors and the two organizational intervenor-defendants.?®
Plaintiffs suggest the three individual intervenors should be
di sm ssed because they failed to disclose their real names as
required by Judge O Hara's order of February 24, 2005. The
court finds this issue noot. The intervenors have not included
these individuals in their amended answer. Since they are no
| onger a part of this case, this aspect of the plaintiffs’
notion i s noot.

Plaintiffs also suggest that the association intervenors
KLULAC and HALO should be dism ssed because they |ack
associ ati onal standing. They initially argued that these
organi zations had not disclosed sufficient information to
ascertain their standing to intervene. In response to that
argument, KLULAC and HALO agreed to provide 1in canera

information to the court for consideration of their standing.

Procedurally, the court is puzzled by this notion. Mny
of the issues raised by plaintiffs in this notion were raised
during the proceedings on the intervenors’ notion to intervene.
Judge O Hara considered them and rejected them Plaintiffs,
however, failed to seek review of the magistrate’s decision.
This failure to seek review generally waives any further

consi deration of these issues by this court or on appeal. See
Fed. R.Civ.P. 72(a). Nevert hel ess, the court shall reviewthe
matters.
11
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They have recently provided that information to the court.

In response to the information provided to the court,
plaintiffs argue that KLULAC and HALO have fail ed to denpbnstrate
they have standing in this case. They assert that (1) the
organi zations need to show that they have at | east two nenbers
who have standing to intervene in this case; (2) these nenbers
cannot be one of the individual intervenors who failed to comply
with Judge O Hara's order; (3) the nenmbers nust have been
nmenbers of the organi zations on October 20, 2004, the date the
associ ations sought to intervene; (4) the nmenbers nust be
i ndividuals as defined by K S.A 76-731la(b)(2); and (5) the
menbers nust be illegal aliens who have filed or will file the
affidavits described in K. S. A 86-731a(b)(2)(C).

The question initially presented by plaintiffs’ notion is
whet her a party seeking to intervene nust satisfy not only the
requi renments of Rule 24, but also the standing requirenments of
Article I1l. The Suprene Court has declined to determne this

issue. See Dianond v. Charles, 476 U S. 54, 68-9 (1986). The

circuits have reached differing conclusions with sone requiring
that intervenors nust independently neet Article 11 standing

requi renments, EEOC v. National Children's Center, Inc., 146 F. 3d

1042, 1046 (D.C.Cir. 1998); Mausolf v. Babbitt, 85 F.3d 1295,

1300 (8th Cir. 1996); while others have held that intervenors

12
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need not show standing, Ruiz v. Estelle, 161 F.3d 814, 830 (5"

Cir. 1998); Chiles v. Thornburgh, 865 F.2d 1197, 1213 (11t" Cir.

1989). The Tenth Circuit has not considered the issue. This
court finds itself in agreement with those courts that have
determ ned that intervenors need not nake a show ng of standing.

Rule 24 does not require a proposed intervenor to prove

standing, but only that, as a practical matter, its interest
coul d be inpaired. I n addition,
Article |1l represents a limtation on the power of

t he federal courts--not a requirenent of all who seek
to conme before them |If, at the outset, a federal
court has correctly determned that it has an actua
“case” or “controversy” before it, the purpose of
Article 11l is not frustrated by allowi ng intervenors
to subsequently participate in the proceedings.

Habi t at Educational Center, Inc. v. Bosworth, 221 F.R D. 488,

493 (E.D. Ws. 2004) (citation omtted).

Even if the court were to find that a showi ng of standing
was necessary, we would conclude that the intervenors have
denonstrated standing. An organi zation nust satisfy three
requirenents to have associational standing: (1) its nenbers
nmust ot herwi se have standing to sue in their own right; (2) the
interests it seeks to protect nust be germane to the
organi zation’s purpose; and (3) neither the claim asserted nor
the relief requested requires the participation of individua

menbers in the lawsuit. Roe No. 2 v. Ogden, 253 F.3d 1225, 1230

13
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(10t" Cir. 2001). The court has reviewed the information filed
by the intervenors. The court is confident that the in canera
information, as well as the other information submtted by the
i ntervenors, denonstrates t hat t he or gani zati ons have
associ ati onal standing. Contrary to the argunent of the
plaintiffs, there is no requirement of nultiple nenbers, one
menber of each organization is sufficient to confer standing.

Warth v. Seldin, 422 U S. 490, 511 (1975); Anerican Library

Ass’n v. FCC, 401 F.3d 489, 492 (D.C.Cir. 2005); Doe v. Porter,

370 F.3d 558, 561 (6'" Cir. 2004). Moreover, the court fails to
find any support for plaintiffs’ position that the menbers of
t he associ ati ons cannot be one of the individual intervenors who
failed to conply with Judge O Hara's order. Accordingly, this
notion shall be deni ed.
DEFENDANTS’ / | NTERVENORS' MOTI ONS TO DI SM SS

The def endants make the foll owi ng argunents in their notion
to dismss. First, they contend the plaintiffs lack standing to
assert Counts 1, 3, 4, 5 and 6 because they have failed to
establish the three necessary elements of Article Ill standing.
Second, they further assert that Counts 1 through 6 should be
di sm ssed because the statutes and regul ations relied upon by
the plaintiffs do not create private causes of action. Third,

they argue that K. S. A 76-731la is not preenpted by any federal

14
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statutes or regul ations. Finally, they contend that Count 7
shoul d be dism ssed because plaintiffs have not pled an equa

protection violation. The defendants have al so suggested t hat
Governor Sebelius should be dism ssed because she is not a
proper party. They assert she has no responsibility in
enforcing K S. A 76-731a.

The i ntervenors make the foll owi ng argunments in their notion
to dismss. First, they contend that the court |acks standing
to assert Counts 1, 3, 4, 5 and 6. Second, they contend that
Count 1 through 6 should be dism ssed because the statutes and
regul ations relied upon by the plaintiffs do not create private
causes of action. Finally, they contend that all clains
asserted by the plaintiffs either fail to state a claim upon
which relief can be granted or sinply legally lack nerit.

Gover nor Kat hl een Sebel i us

The defendants contend that Governor Sebelius is not a
proper party to this |awsuit. They contend she should be
di sm ssed because she has no role in enforcing K S. A 75-731a.
“I'n making an officer of the state a party defendant in a suit
to enjoin the enforcenent of an act alleged to be
unconstitutional, it is plain that such officer nmust have sone
connection with the enforcenent of the act, or elseit is nerely

maki ng hima party as a representative of the state, and thereby
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attempting to make the state a party.” Ex Parte Young, 209 U. S.
123, 157 (1908). “Under United States Suprenme Court precedent,
when a plaintiff challenges the constitutionality of a rule of
law, it is the state official designated to enforce that rule
who is the proper defendant, even when that party has nade no

attenmpt to enforce the rule.” Anerican Civil Liberties Union v.

Florida Bar, 999 F.2d 1486, 1490 (10'M Cir. 1993).

Under Kansas | aw, the Governor has no involvement with the
enf orcenent of K. S. A 76-731la. The Kansas Constitution nerely
gi ves the Governor generalized responsibility for *“enforcenent
of the laws of this state.” Kansas Const. Art. 1, §8 3. This
general enforcenment power, however, 1is not sufficient to
establish the connection to the statute required to neet the Ex

parte Young exception to Eleventh Anmendnment immunity. See

Wonen'’s Enmergency Network v. Bush, 323 F.3d 937, 949-50 (11th

Cr. 2003) (where enforcement of state statute is the
responsibility of parties other than governor, the governor’s
general executive power to enforce the statute is insufficient
to confer jurisdiction over himin an action chall enging statute

as unconstitutional); Waste Mnagenent Holdings, Inc. v.

G lnore, 252 F.3d 316, 331 (4!M Cir. 2001)(nere fact governor is
under general duty to enforce |aws does not make him a proper

def endant in every action attacking constitutionality of a state
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statute), cert. denied, 535 U.S. 904 (2002). Accordi ngly, the
court shall dism ss Governor Sebelius as a defendant in this
action.
St andi ng—- Counts 1, 3, 4, 5 and 6

The def endants and i ntervenors contend that plaintiffs | ack
standing to assert clainms in Count 1 and Counts 3 through 6.
Both parties initially agreed that plaintiffs do have standi ng
to assert the claimunder 8§ 1623 in Count 2 and the clai munder
equal protection in Count 7.°

It is well established that to litigate a justiciable
controversy under Article Ill, a plaintiff nust have standing to

mai ntain suit. Lujan v. Defenders of WIldlife, 504 U S. 555,

560 (1992); Mrgan v. MCotter, 365 F.3d 882, 887 (10" Cir.

2004). A party “raising only a generally available grievance
about government—-claimng only harmto his and every citizen's
interest in proper application of the Constitution and | aws, and
seeking relief that no nmore directly and tangi bly benefits him
than it does the public at | arge— does not state an Article |1

case or controversy.” Lujan, 504 U S. at 573-74. As expl ained

®Fol | owi ng oral argument, the court directed the parties to
provi de suppl enental briefs on the issue of plaintiffs’ standing
to assert their equal protection claim 1In light of the court’s
request, the defendants and intervenors have taken different
positions on this issue. The court shall consider this issue in
our discussion of the equal protection claim
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recently by the Tenth Circuit:

Al t hough the standing question is often dressed in the
dazzling robe of legal jargon, its essence is sinple-—-
what kind of injuries are courts enpowered to renmedy
and what kind are they powerless to address. Standing
is not neasured by the intensity of the litigant’s
interest or the fervor of his advocacy.

Heath v. Board of County Conmm ssioners of Boulder County, 92

Fed. Appx. 667, 671-72 (10tM Cir. 2004) (quotations and citations
omtted).
There are three requirenments to Article 11l standing: (1)

injury-in-fact, (2) causation, and (3) redressability. Essence

Inc. v. City of Fed. Heights, 285 F.3d 1272, 1280 (10" Cir.),

cert. denied, 537 U S. 947 (2002). An injury-in-fact is an

i nvasion of alegally protected interest’ that is (a) concrete

and particularized and (b) actual or immnent, i.e., not
conj ectural or hypothetical.” [d. (quoting Lujan, 504 U S. at

560). Causation requires that the injury is fairly traceable to

t he def endant’ s conduct, rather than some third party not before

the court. 1d. Redressability neans that it is likely that a
favorable court decision wll redress the injury of the
plaintiff. 1d. If a party satisfies the m niml constitutional
requi renents, then a court my still deny standing for
prudential reasons, “a judicially created set of principles
that, |like constitutional standing, places ‘limts on the cl ass

of persons who may invoke the courts’ decisional and renedi al
18
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powers. Board of County Conmmi ssioners of Sweetwater County v.

Geringer, 297 F.3d 1108, 1112 (10" Cir. 2002) (quoting Warth,
422 U. S. at 499). The burden of establishing standing rests on
the party i nvoking federal jurisdiction, and the evi dence needed
to carry that burden depends on the stage of the litigation.
Id. At the sunmary judgnment stage when standing is at issue, a
plaintiff nust denponstrate that there exists no genui ne i ssue of
material fact as to justiciability, and “mere allegations” of
injury, causation, and redressability are not sufficient. 1d.

The defendants and the intervenors argue initially that
plaintiffs have no injury in fact. They point out that
plaintiffs are not affected in any way by K S. A 76-731a. They
assert:

[K.S.A. 76-731a] only affects the price certain

students pay to attend a regents school. Thus, the

only people affected by the anount of Tuition charged

to certain students under [K S.A 76-731a] are the

students who satisfy each of its requirenments—-and

plaintiffs are not anong them Plaintiffs do not have
personal rights which are affected.

The defendants and intervenors further argue that a
favorabl e decision will not benefit plaintiffs. Defendants and
i ntervenors argue that striking down K. S. A. 76-731a as preenpt ed
by federal law wll not benefit plaintiffs. They state:

“Instead, Plaintiffs would sinply deny certain Kansas high

school graduates the right to pay in-state tuition.”

19

Addendum
24 of 43



Case 5:04-cv-04085-RDR-JPO  Document 111  Filed 07/05/2005 Page 20 of 38

Plaintiffs respond that they “possess a property right to
the tuition prem uns charged to them by Defendants under col or
of state law [K. S. A, 76-731a], a right arising under 8 U S.C. §
1621.” The position of plaintiffs is that they have suffered an
injury by being forced to pay out-of-state tuition while illegal
aliens under K. S.A 76-731la have been allowed to pay in-state
tuition. They further contend that college education is a
scarce resource and that conpetition for that resource gives
themstanding. Finally, they assert that, beyond their specific
injury of having to pay nore tuition, they are part of a |arger

group of individuals who possess standing to challenge K. S.A.

76-731a, “nanmely all <citizens and lawfully-admtted aliens
payi ng tuition at Kansas post secondary educati ona
institutions.” I n support of this argunent, they make the
following claim “The nore illegal aliens take advantage of the

state subsidy under [K.S. A 76-731a], the nore likely it is that
such subsidies will increase the financial burdens on Kansas
universities and necessitate greater tuition hikes than woul d
have ot herw se occurred.”

After a careful review of the evidence and the argunents,
the court finds that plaintiffs have failed to denpnstrate that
they are injured in fact by K.S. A 76-731a. Injury-in-fact nust

be concrete and i mm nent. Essence, Inc., 285 F.3d at 1281.
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Hypot heti cal or conjectural harmis not sufficient. 1d. Wen
a | aw does not apply to a party, that party has no invasion of
a legally protected interest. |d. Here, none of the plaintiffs
are subject to the provisions of K.S.A 76-731a. Prior to the
passage of the law, plaintiffs paid out-of-state tuition. Wth
t he passage of K S. A 76-731la, plaintiffs continued to pay out-
of -state tuition. The | aw passed by the Kansas | egi sl ature does
not apply to plaintiffs, and plaintiffs have made no argunent
that it does.

Plaintiffs’ suggestion that they sonehow have st andi ng based
on sone property right in their tuition or based upon increased
tuition rates is conpletely unfounded. They have provided no
support for the contention that they, as out-of-state residents,
have a “property right” inin-state tuitionrates. In addition,
they have failed to provide any evidentiary support for the
contention that K S. A 76-731a has |led to an increase in tuition
rates. Plaintiffs have provided affidavits in which they show
that their tuition rates have increased. They have also cited
to newspaper articles that show that tuition rates did rise at
Kansas universities in the tine period followi ng the passage of
K.S. A 76-731a. However, the record is barren of any evidence
that the resulting tuition increases were the product of K. S A

76-731a. In fact, the anecdotal evidence before the court
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suggests otherwise. First, we note that the newspaper articles
noted by plaintiffs also indicate that tuition rates at Kansas
universities increased in the two years precedi ng the passage of
K.S. A 76-731la. Second, the information provided to the court
suggests that the inpact of K S. A 76-731la has been m ni mal.
The parties have only identified a handful of students who have
been able to take advantage of K. S. A 76-731a, and nost of those
are not illegal aliens. As a result, we fail to find that
plaintiffs have identified any injury-in-fact resulting fromthe
passage of K.S. A 76-73la.

Moreover, plaintiffs are unable to establish any legally
connected interest to 8 U S.C. 8§ 1621, SEVIS or the genera
imm gration | aws. Plaintiffs are not affected by any of the
specifically cited immgration |laws or the general immgration
laws in any particularized way. Plaintiffs are unable to assert
or denonstrate any personal injury resulting from their
violation. They stand in the same shoes as any citizen. Such
circunstances fail to establish standing. See Lujan, 504 U S.
at 573-74 (plaintiff “claimng only harm to his and every
citizen's interest in proper application of the Constitution and
| aws, and seeking relief that no nore directly and tangibly
benefits himthan it does the public at | arge— does not state an

Article 11l case or controversy.”).
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Finally, plaintiffs have failed to show that a favorable
deci sion on Counts 1, 3, 4, 5 and 6 will redress the injury to
them |If the court were to find K. S.A 76-731la is preenpted by
federal law or in violation of federal |aw as suggested in
Counts 1, 3, 4, 5 and 6, plaintiffs will not receive any
benefit. A favorable decision for the plaintiffs would require
t hose who have received the benefit of K S. A 76-731la to pay
nore, but plaintiffs’ tuition bills would not change. Since the
relief that could be granted to plaintiffs by the court wll
provide themw th no personal benefit, they |ack standing. See

Sinon v. Eastern Kentucky Welfare Rights Orqg., 426 U S. 26, 39

(1976) (“The necessity that the plaintiff who seeks to invoke
judicial power stand to profit in sonme personal interest remains
an Art. |1l requirenment.”).

In sum plaintiffs arein a situation simlar to others who
have chal |l enged other inmm gration policies and | aws. See, e.qQ.,

Federation for Anerican Immgration Reform |Inc. v. Reno, 93

F.3d 897 (D.C.Cir. 1996) (immgration reform group | acks
standing to challenge government’s scheme for parole and
adjustnment of Cuban nationals as violation of federal

inmmgration law), cert. denied, 521 U. S. 1119 (1997); Sadowski

v. Bush, 293 F.Supp.2d 15 (D.D.C. 2003) (individual | acks

standing to challenge government’'s failure to fully enforce
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immgration laws and to allow illegal imrmigrants into United

States); Ridge v. Verity, 715 F.Supp. 1308 (WD.Pa. 1989)

(nmembers of U. S. House of Representatives, certain states and
imm gration reformgroup | ack standi ng to chall enge i ncl usion of
illegal aliens in 1990 census for purposes of congressional
apportionnent). Accordingly, the court finds that plaintiffs
| ack standing to bring the clainms asserted in Counts 1, 3, 4, 5
and 6 of their anmended conpl aint.

Private Right of Action--Count 2

Wth the aforenmentioned decision, the court turns to
consi deration of t he def endants’ /i ntervenors’ ar gument
concerni ng Count 2. The defendants/intervenors contend that
Count 2 should be dism ssed because 8 U S.C. § 1623 does not
create a private right of action.

I n briefs and argunment s made after t he
def endants/intervenors filed their notions to dismss,
plaintiffs sought to recharacterize their clains. Although only
one of the clainms in the anended conplaint appeared to be a
preenption claim plaintiffs suggested that the first six clains
were all preenption clains. The court notes that none of the
claims other than Count 4 use the word preenption or preenpt in
them Plaintiffs apparently chose to take this approach because

they believed they had clear Tenth Circuit authority, Qmest
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Corp. v. City of Santa Fe, 380 F.3d 1258 (10" Cir. 2004), that
allowed them to proceed on preenption clainms wthout the
requi renent that the particular statute or series of statutes
provi ded a private cause of action. This plan, however, did not
cure the standing problem they faced on their clains. To the
extent that the plaintiffs contend that their first six clains
are causes of action based upon preenption, the court finds that
the plaintiffs lack standing to pursue them for the reasons
previously stated. The defendants and i ntervenors conceded t hat
plaintiffs had standi ng to pursue a clai mbased upon a viol ation
of 8 US.C. 8§ 1623. They recognized that plaintiffs’ cause of
action based upon a claim of enforcing § 1623, if neritorious,
woul d neet the Article Il standing requirenents. The court
agrees that plaintiffs do have standing on this claim
Accordingly, we nmust consider whether 8§ 1623 creates a private
ri ght of action so that plaintiffs can pursue a claimto enforce
it.

In Boswell v. Skywest Airlines, Inc, 361 F.3d 1263, 1266

(10t" Cir. 2004), the Tenth Circuit sunmmarized the |law for
determ ni ng when a statute creates a private right of action as
fol |l ows:
The test for determ ni ng whet her a statute creates
a private right of action has evolved substantially
over the last thirty vyears. Supreme Court cases
decided early in this period focused on Congressi onal
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purpose. See, e.qg., J.l. Case Co. v. Borak, 377 U.S.
426, 433, 84 S.Ct. 1555, 12 L.Ed.2d 423 (1964)
(stating that “under the circunstances here it is the
duty of the courts to be alert to provide such
remedies as are necessary to nmke effective the
congressi onal purpose” and concluding that sections
14(a) and 27 of the Securities Exchange Act, 15 U.S.C.
88 77n(a), 77aa, authorized a federal cause for
resci ssion or damages to a stockhol der). Subsequently,
the Court formulated a four-part inquiry, asking
whet her: (1) the plaintiff is part of the class for
whose benefit the statute was enacted; (2) there is
any indication of legislative intent, explicit or
inplicit, either to create or to deny a private right
of action; (3) it would be consistent with the
under | yi ng purpose of the |egislative schene to inply
a private right of action for the plaintiff; and (4)
t he cause of action is one traditionally relegated to
state law, so that it would be inappropriate to infer
a cause of action based solely on federal | aw. See
Cort v. Ash, 422 US. 66, 78, 95 S.Ct. 2080, 45
L. Ed.2d 26 (1975); see also Sout hwest Air Anbul ance,
Inc. v. City of Las Cruces, 268 F.3d 1162, 1169 (10th
Cir.2001) (discussing Cort).

Later Suprene Court decisions have shifted the
inquiry again. Now, “Cort’s four factors have been
effectively <condensed into one--whether Congress
expressly or by inplication, intended to create a
private cause of action.” Sonnenfeld v. City & County
of Denver, 100 F.3d 744, 747 (10th Cir.1996) (citing
Transanerica Mrtgage Advisors v. Lewis, 444 U. S. 11,
15-16, 100 S.Ct. 242, 62 L. Ed.2d 146 (1979) and Touche
Ross & Co. v. Redington, 442 U.S. 560, 575, 99 S.Ct
2479, 61 L.Ed.2d 82 (1979)). Thus, in its recent
deci sions, the Suprene Court has emphasized that the
private right of action inquiry focuses on the
Congressional intent underlying the particular statute
at issue:

Li ke substantive federal lawitself, private

rights of action to enforce federal |aw nust

be created by Congress. The judicial task is

to interpret the statute Congress has passed

to determ ne whether it displays an intent

to create not just a private right but also

a private renedy. Statutory intent on this

|atter point is determnative. Wthout it, a
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cause of action does not exist and courts

may not create one, no matter how desirable

that mght be as a policy matter, or how

conpatible with the statute. Rai si ng up

causes of action where a statute has not
created them may be a proper function for
common-law courts, but not for federal
tribunals.
Al exander v. Sandoval, 532 U. S. 275, 286-87, 121 S. Ct.
1511, 149 L.Ed.2d 517 (2001) (internal quotation marks
and citations omtted). This circuit’s decisions have
enphasi zed t hat Congressional intent is determ native.
See, e.qg, Davis-Warren Auctioneers, J.V. v. FDIC 215
F.3d 1159, 1162 (10th Cir. 2000) (“To deci de whet her
a private right of actionis inplicit ina statute, we
must determ ne ‘whether Congress’, expressly or by
inplication, intended to create a private cause of
action.”) (internal quotation marks omtted); Chem cal
Weapons Working Group, Inc. v. U.S. Dep't of the Arny,
111 F. 3d 1485, 1493 (10th Cir. 1997) (“In determ ning
whet her an inplied private right of action exists
under a particular statute, the focus is solely on
congressional intent.”).

In determ ning Congressional intent under this
newer standard, we exam ne the statute for “rights-
creating |anguage,” Sandoval, 532 U S. at 288, 121
S.Ct. 1511,--that which “explicitly confer[s] a right
directly on a class of persons that include[s] the
plaintiff.” Cannon v. Univ. of Chicago, 441 U S. 677,
690 n. 13, 99 S.Ct. 1946, 60 L.Ed.2d 560 (1979), and
| anguage identifying “the class for whose especi al
benefit the statute was enacted,” id. at 688 n. 9, 99
S.Ct. 1946 (internal quotation marks onitted). We
also consider the relation between the specific
provi sion at issue and the related statutory schene.
Love, 310 F.3d at 1353; see, e.d., Southwest Air, 268
F.3d at 1170 (examining the general regulatory
structure of the Federal Aviation Act, 1958, 49 U S.C.
8 40101 et seq, in determning that the Anti-Head Tax
Act, 49 U S.C. 8§ 40116, does not create a private
cause of action); Chem cal Wapons, 111 F.3d at 1494
(exam ning the “general regulatory scheme, conprised
in this instance by the nyriad of environnmental
statutes that regulate the Arny’' s operations [at the
facility at issue]” 1in concluding that the 1986
Def ense Aut hori zation Act did not establish a private
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cause of action).

The defendants begin by arguing that IIR RA, of which 8
US C 8 1623 is part, does not explicitly give individuals a
remedy to enforce inmgration laws. In fact, it specifically
provides that the Secretary of Honmeland Security has the
responsibility to enforce it. See 8 U.S.C. § 1103(a)(1).’ The
i ntervenors concur in these argunents and assert that no support
can be found for the idea that Congress intended to grant
enforcenent rights to any private citizens for the alleged
vi ol ati on asserted in Count 2.

Plaintiffs initially suggest that they have a private cause
of action wunder 8 1623 because “[n]o federal statute or
regul ati on forecl oses a right of action by U.S. citizens who are
infjured by a State violation of the requirenments of [the
statute].” They further argue that the | anguage of the statute
grants themexpress rights. They assert “[t] he | anguage of the
statute nmkes the U S. citizen or national who is granted

eligibility for a state postsecondary education benefit the

"This statute reads as follows:
The Secretary of Honel and Security shall be charged with the
adm ni stration and enforcement of this chapter and all other
laws relating to the inmmgration and naturalization of aliens,
except insofar as this chapter or such laws relate to the
powers, functions, and duties conferred upon the President,
Attorney General, the Secretary of State, the officers of the
Departnment of State, or diplomatic or consul ar officers. ”
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beneficiary of the provision, even if he or she is not a
resident of the state.”

Plaintiffs have further suggested that they have a private
cause of action under 8§ 1623 because a private right of action
is inplied where a “conpelling federal interest” dictates a
reason for inplenmenting civil renmedies. They rely upon two
Tenth Circuit cases from 1972 and 1973 for support of the
“conpel ling federal interest” test. However, as pointed out by
t he def endants, the “conpelling governnent interest” test is no
| onger used. As pointed out previously, the test has evol ved
fromthe four-factor Cort test to one factor: whether Congress,
expressly or by inplication, intended to create a private right
of action.

Wth the application of that test, the court fails to find
any support that Congress intended to create a private right of
action through the passage of 8 U S.C. 8§ 1623. Congr ess
specifically designated the Secretary of Honel and Security as
the individual in charge of enforcing immgration |laws. There
is nothing in 8 1623 or the other inmmgration statutes that
denonstrates an intent by Congress to create a private right of

action. As pointed out by the defendants, the focus of 8§ 1623

is illegal aliens, not citizens. This focus on aliens, rather
than plaintiffs or citizens in general, “creates no inplication
29
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of an intent to confer rights on [the plaintiffs].” Al exander

v. Sandoval, 532 U. S. 275, 290 (2001). Accordingly, the court

finds that Count 2 nust be dism ssed because 8 U S.C. § 1623
does not create a private right of action.

Equal Protection--Count 7

Finally, the court shall turnto the equal protection claim
asserted by plaintiffs in Count 7. The Fourteenth Anmendnent to
the United States Constitution guarantees that “[n]o state shall

deny to any person within its jurisdiction the equa
protection of the |aws.” This means the state nust treat
simlarly situated individuals simlarly, in the absence of an

adequate reason to distingui sh between them As a general rule,

however, “‘legislatures are presuned to have acted within their
constitutional power despite the fact, in practice, their |aws
result in some inequality.”” Nordlinger v. Hahn, 505 U.S. 1, 10

(1992) (quoting MGowan v. Maryland, 366 U S. 420, 425-26

(1961)).

The court nmnust consider the type of equal protection
chal | enge asserted by plaintiffs. In Count 7 of their anended
conplaint, plaintiffs appear to allege only a facial equal
protection challenge. However, in their briefs and during
argument before the court, plaintiffs have suggested that they

are al so asserting an as-applied equal protection claim The
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court would ordinarily be reluctant to consider the as-applied
claimgiven its absence in the anended conplaint. However, the
court believes that the as-applied claim should be considered
here for two reasons. First, the defendants/intervenors,
al t hough conpl ai ni ng about the |lack of an as-applied claimin
t he amended conpl ai nt, have thoroughly responded to the claim
The court sees no prejudice to the defendants/intervenors in
addressing this claim Second, in the context of the present

equal protection claim a facial challenge would l|ogically

include within it an as-applied challenge. See City of Cl eburne

v. Cleburne Living Center, lInc., 473 U S. 432, 478 (1985)

(Marshall, J., concurring in part and dissenting in part) (“The
formal | abel under which an equal protection claimis reviewed
is less inmportant than careful identification of the interest at
stake and the extent to which society recognizes the

classification as an invidious one.”); Ranmpbs v. Town of Vernon,

353 F.3d 171, 174 n. 1 (2™ Cir. 2003).

Al t hough the defendants/intervenors initially conceded
standing on the plaintiffs’ equal protection claim the court
directed the parties to submt briefs on that issue. The

parti es have since provided the court with new argunments on this

i ssue. The court has previously discussed standing in sone
detail, but we shall further discuss the law as it relates to
31
Addendum

36 of 43



Case 5:04-cv-04085-RDR-JPO  Document 111  Filed 07/05/2005 Page 32 of 38

st andi ng where equal protection clains are asserted.

In their equal protection claim plaintiffs assert that
K.S.A 76-731a creates two classes of non-Kansas residents:
illegal or wundocunmented aliens and United States citizens.?
According to plaintiffs’ allegations, although these two cl asses
are equally situated, the illegal aliens can receive in-state
tuition rates under K S.A 76-731la while the United States
citizens cannot. Plaintiffs suggest that the unavailability of
in-state tuition to United States citizens fromother states is
the statute’s discrimnatory feature.

I n addressing the issue of standing, plaintiffs point to
several argunents. First, they rely upon affirmtive action
cases in support of their position that they have standing to
assert their equal protection claim Specifically, they point

to Northeastern Fla. Chapter of Associated Gen. Contractors of

Am _v. City of Jacksonville, 508 U.S. 656, 663-64 (1993) for

8 The defendants and intervenors argue strenuously that
plaintiffs’ primary flaw in its equal protection argunment is
that there is no classification based on alienage. They point
out that K. S. A 76-731a applies equally to all individuals
aliens or U S. citizens. They contend: “There is no unequal or
di sparate treatment based on ali enage and both groups or cl asses
are treated equally. Since both undocunented aliens and non-
resident U S. citizens can obtain tuition rates equivalent to
resident rates through [K.S.A. 76-731a] on the identical basis,
Count VII should be dism ssed.” The court |eaves this issue for
anot her day, because we do not find that plaintiffs have
standing to assert their equal protection claimeven under the
manner in which they contend K. S. A. 76-731a nust be interpreted.
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support. Second, they assert they are injured by K. S. A 76-731la
because they are forced to pay the higher out-of-state tuition
rates. This argunent is two-fold. They initially point out
that they are required to pay higher rates sinply by their
status as out-of-state residents, but they also contend that the
passage of K. S. A 76-731la “places upward cost pressure on the
tuition rates paid by all students, driving nonresident tuition
rates higher.”

In City of Jacksonville, an association of contractors

chal | enged an ordinance that gave preferential treatnment to
certain mnmnority-owed businesses in the award of city
contracts. The Supreme Court held that the injury in fact
constitutionally required for standing to chall enge on equa
protection ground a racially discrimnatory procedure for
di stributing a scarce governnental benefit, such as public works
contracts, is the “inability to conpete on an equal footing” for
the rationed benefit, not the deprivation of the benefit itself.

City of Jacksonville, 508 U S. at 666.

Plaintiffs seemto believe that City of Jacksonville applies
to every case where an equal protection claimis asserted. W

nmust di sagree. The Court in City of Jacksonville was concerned

with standing in the context of an equal protection claimwhere

plaintiffs clainmed they had been di sadvant aged by a gover nnent al
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program that limted opportunities. The Court made clear that
its decision was |limted to these circunmstances: “The ‘injury
in fact’ in an equal protection case of this variety is the

deni al of equal treatnent resulting fromthe inmposition of the
barrier, not the ultimate inability to obtain the benefit.” |d.
(enmphasi s added).

The nature of the equal protection claimhere differs from

that asserted in City of Jacksonville. K. S. A 76-731a

establishes no barriers precluding plaintiffs fromadm ssion to
Kansas wuniversities. The fact that K S. A 76-731a allowed
undocunented aliens to pay in-state tuition rates did nothing to
change the situation of plaintiffs. Fromthis standpoint, the
exception created by K S. A 76-731la does not differ from the
myriad of other exceptions created by Kansas |law to allow sone
individuals to pay in-state tuition. See, e.qg., K S. A 76-
729(b) (1) (persons which includes spouses and dependents who are
enpl oyees of a state educational institution); K. S. A 76-
729(b) (2) (persons which include spouses and dependents who are
in mlitary service); K S A 76-729(b)(4) (persons which
includes spouses and dependents having special donestic
relations circunstances).

Plaintiffs have not been denied any benefit by K S. A 76-

731a because they cannot fulfill the |awful, non-discrimnatory
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requi rements or qualifications for the benefit. As explained by
t he defendants and the intervenors, the reason that plaintiffs
must pay out-of-state tuition is K. S.A 76-729, not K S. A 76-
731la. There is no dispute that states can force out-of-state

residents to pay nore in tuition. VMandis v. Kline, 412 U S.

441, 452-53 (1973) (“We fully recognize that a State has a
legitinmate interest in protecting and preserving the quality of
its colleges and universities and the right of its own bona fide
residents to attend such institutions on a preferential tuition
basis.”). None of the plaintiffs meet the first two
requi renments for the application of K S.A 76-731a. Plaintiffs
have made no suggestions that these requirements are unl awful or

di scrimnatory. As noted by the Tenth Circuit:

[ Al person who fails to satisfy | awf ul ,
nondi scrim natory requirenents or qualifications for
the benefit lacks standing to raise clains of
discrimnation in the denial of the benefit. . . .“[A]

mere abstract denial of equal opportunity does not
constitute injury in fact. A general denial of equal
opportunity does not confer standing on a particul ar
i ndi vidual unless that individual would have had
access to the benefit at stake in the absence of
di scrim nation.” N.A. A CP., Boston Chapter V.
Harris, 607 F.2d 514, 520 (1t Cir. 1979).
Di scrimnation cannot be the cause of injury to an
appl i cant who coul d not have obtai ned the benefit even
in the absence of the discrimnation.

Wlson v. G enwod Internountain Properties, Inc., 98 F.3d 590,

593-94 (10" Cir. 1996).
Under these circunmstances, the court finds that plaintiffs
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cannot denmpbnstrate that K. S. A 76-731a has any application to
them  Accordingly, they are unable to denonstrate sufficient

injury to establish standing. See Petit v. City of Chicago, 352

F.3d 1111, 1113 (7t Cir. 2003) (officers who would have been
rejected for pronotion even w thout allegedly discrim natory
process | acked standing to bring equal protection claimagainst
t hat process because they failed to suffer cognizable injury),

cert. denied, 541 U S. 1074 (2004); see also Rector v. City and

County of Denver, 348 F.3d 935, 945 (10" Cir. 2003) (naned

representatives of class of parking ticket recipients |acked
standing to pursue claim that tickets deprived class of due
process by giving erroneous inpression the recipients would
necessarily incur late fee if they tried to contest ticket;
neither representative clained to have |legal basis for
contesting ticket, and so could claimno injury in fact).

The court’s earlier coments on the injury suffered by the
plaintiffs concerning increased tuition rates are applicable
here. Plaintiffs have nade no showi ng that K. S. A 76-731la has
or will increase tuition rates in Kansas. Thus, the court fails
to find that plaintiffs have established any injury in fact on
their equal protection claim

In addition, the court’s prior discussion on redressability

for the purposes of standing on Counts 1, 3, 4, 5 and 6 is
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equal ly applicable to plaintiffs’ equal protection claim The
court cannot provide any relief that would be beneficial to the

plaintiffs. See, e.qg., Doe v. Pryor, 344 F.3d 1282, 1285-87

(11t" Cir. 2003) (Il eshbian nmother, who lost child custody suit in
state court based in part on the use of Alabama statute
crimnalizing “deviate sexual intercourse,” |acked standing to
chal | enge the statute on equal protection grounds because injury
could not be redressed). Plaintiffs will still pay out-of-state
tuition rates even if the court found that K S. A 76-73la
viol ated the Equal Protection Clause. Accordingly, for all of
t he af orementi oned reasons, the court finds that plaintiffs | ack
standing to assert their equal protection claim

In reaching the decisions in this case, the court did not
reach the issues of nost of the clains asserted by the
plaintiffs. This is both regrettable and fortunate. The issues
raised by this litigation are inportant ones. The decision on
what to do concerning the education of illegal aliens at the
postsecondary | evel in our country is indeed significant. That
deci si on, however, is probably best left to the United States
Congress and the Kansas | egi sl ature.

| T IS THEREFORE ORDERED t hat defendants’ and intervenors’
motions to dismss (Doc. ## 41 and 43), which the court has

converted to notions for sunmary judgnment, be hereby granted.
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The court hereby disnisses Counts 1 and 3 through 7 due to
plaintiffs’ lack of standing. The court further dism sses Count
2 because plaintiffs have no private right of action under 8

US C 8§ 1623. Finally, the court also dism sses Governor

Kat hl een Sebelius as a party to this action.
I T IS FURTHER ORDERED that plaintiffs’ notion to dismss

i ntervenor-defendants (Doc. # 81) be hereby denied.

I T 1S SO ORDERED.

Dated this 5'" day of July, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge
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