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University of Houston Law Center/Institute for Higher Education Law and Governance (IHELG)

The University of Houston Institute for Higher Education Law and Governance (IHELG)
provides a unique service to colleges and universities worldwide. It has as its primary aim
providing information and publications to colleges and universities related to the field of higher
education law, and also has a broader mission to be a focal point for discussion and thoughtful
analysis of higher education legal issues. [HELG provides information, research, and analysis for
those involved in managing the higher education enterprise internationally through publications,
conferences, and the maintenance of a database of individuals and institutions. IHELG is
especially concerned with creating dialogue and cooperation among academic institutions in the
United States, and also has interests in higher education in industrialized nations and those in the
developing countries of the Third World.

The UHLC/IHELG works in a series of concentric circles. At the core of the enterprise is the
analytic study of postsecondary institutions--with special emphasis on the legal issues that affect
colleges and universities. The next ring of the circle is made up of affiliated scholars whose
research 1s in law and higher education as a field of study. Many scholars from all over the world
have either spent time in residence, or have participated in Institute activities. Finally, many
others from governmental agencies and legislative staff concerned with higher education

participate in the activities of the Center. All ITHELG monographs are available to a wide
audience, at low cost.

Programs and Resources

IHELG has as its purpose the stimulation of an international consciousness among higher
education institutions concerning issues of higher education law and the provision of
documentation and analysis relating to higher education development. The following activities
form the core of the Institute’s activities:

Higher Education Law Library

Houston Roundtable on Higher Education Law

Houston Roundtable on Higher Education Finance

Publication series

Study opportunities

Conferences

Bibliographical and document service

Networking and commentary

Research projects funded internally or externally



State governments seldom undertake comprehensive programs
to foster or regulate the growth of science and technology. More
frequently they establish systemé of higher education and encourage
industrial growth through assorted measures in areés of taxation,
zoning, etc. Following the 1981-82 recession, however, and the
permanent lay-offs of thousands of workers in traditional industries
such as steel and automaking, many state governors began to view
high technology industries as the best solution to their states’
economic woes. Governors in several states proposed and put
through their legislatures complex legislation to aitract high
technology companies and foster university-research connections.

Little legislative atténtion has yet been given to actual
and potential problems créated by such links, however. One such
problem is that of unreasonably high expectations--it seems un-
likely that high technology in the short term can create enough
jobs to compensate for more than a fraction of the jobs lost to
automation and foreign competition. In addition, high technology
is losing its image as a "clean" industry, as instances of toxic
waste pollution and industrial injury begin to surface in areas
of the country where high technology has enjoyed its greatest
succeés, such as California's.Silicon Valley. Pcrhaps most
significantly, ébvernment sponsorship of university-industry
links gives official approval to changes in the conduct of
basic research that may have long-term consequences for the
research enterprise.

The increasing commercialization of basic research may be

the most disturbing result of the partnership of university and



industry favored by many state governments today, and alohg with
it the substitution of the processes of technology for the t;;di—
tional ethos of academic science. Critics of industry-university
alliances fear that the traditional mission of the university is
underminéd when applied research is given priority at the expense
of the pursuit of knowledge for its own sake. Already it is
reported that behavioral characteristics of commercial enterprise
are being internalized within the scientific community, including
norms of secrecy, profit-making, and short-term goals.1

The clash between commercial and academic norms is sometimes
viewed as an aspect of "conflict of interest"--a legal term roughly
corresponding.to the idea that an individual has no business
accepting mutually inconsistent obligations and loyalties. Often
‘these conflicts are identified and measured in terms of pecuniary
gain. Hence conflict-of interest codes frequently mandate disclo-
sure of income and financial interests. Often they require
individuals to disgorge their pecuniary gain or abstaip from
acting in situations where their conflicting interests are involved.

When conflict of interest issues are raised in‘connettion
with university-industry research ties, they generally raise
guestions about less tangible conflicts: Are universities and
individual reseéfchers using publicly funded facilities and
personnel for their own institutional and personal gain? Are
students receiving properlinstruction and training? Are the
traditional goals of the university hindered? Can the public

rely on university faculty as objective sources of information

and advice for formulating a broad range of public policy in



areas of medicine, energy, environment, agriculture, and indusctry?

Because the ties of ﬁniversities and researchers to commercial
entities are seldom disclosed, the issue of potential conflicts of
interest may have bearing upon the resolution of these questions.
University faculty, however, assert that existing mechanisms are
sufficient to handle any conflict of interest problems that arise.
Indeed, the resolution of faculty conflicts of interest has
traditionally been within the province of self-regulation. One
state, however, has taken the unprecedented step of requihing some
university researchers to report and to disclose publicly their
ties to commercial entities.

In 1982, in response to a petition from public interest groups,
California amended its state conflict of interest regulations to
include certain university faculty. Researchers at the University
of‘California (UC) now must disclose publicly their significant
financial interests in fhe private sponsors of their research at
the time they apply for university approval or renewal of research
projects. Similar disclosure could’be achieved in other states
if courts construe university records of faculty financiallholdings,
as has been done in Wisconsin.?

This chapter reviews the ;oles played by state governments,
universities, cifizen groups, and existing legal doctrines in
attempting to regulape potential conflicts of interest engendered
by state-supported uniVérsity—industry connections. It focuses
on California, whose‘highly publicized success in attracting and
strengthening high technology provides a paradigm of the issues

and problems associated with that approaéh to economic growth.



The first section highlights the problems that may accompany
state encouragement of high technélogy industry. The second
section surveys the effects of commercialization of scientific
research in academia. The third section describes the experience
of California in regulating conflicts of interest in university
research. The fourth section analyses the applicability of
rights of privacy and academiq freedom to university conflicts

of interest. The fifth section briefly analyses some models
available for regulation of faculty conflicts of interest,
concluding that existing mechanisms do not adequately apprehend

and address the problem.
I. STATE ENCOURAGEMENT OF HIGH TECHNOLOGY

As an industry, high'technology includes computer electronics
and software, communications equipment, computer—éided design and
manufacturing, robotics, fiber optics, optical instruments, vapor
phase technology, medical instruments, and biotechnology.3 The
greatest concentration of this industry has been in areas of the
country that feature a combination of university research centers
and industrial parks. The prototype is California's "Silicon
Valley" in the Santa Clarﬁ Valley sod:th of San Francisco. Two
other widely publicized centers are Route 128 outside Boston,

Massachusetts, and North Carolina's Research Triangle Park.h

Each
center has benefited from the close association of university
researchers and industry scientists, with incidental benefits

to area economy.



State governments across the nation have sought to emulate
the economic success of these centers. - Many states, including
Michigan, Oregon,'Virginia, New Jersey, New York, Indiana, and
New Mexico, have passed legislation to attract high technology
companies and to create university-industry centers that will
foster technologic innovation.5 The steps taken by these states
are similar to those taken in Michigan in 1982 by then Governor
William Milliken, who established a program of regulatory reform,
business tax relief, reduction of workers' compensation and
unemployment insurance, and financial assistance plans for new
and existing industries.6

Michigan's efforts to revive its failing industries with
investments in high technology and related research are typical
of regional promotions across the nation. But forecasts of
economic analysts do nbt necessarilly support these optimistic
ventures into state industrial planning. High technology, while
the fastest growing in terms of job creation, nonetheless, repre-
sents a véry small sector of the economy. The high technology
industry employs only 2.5 mill%on to 6 million people, compared
to the 19 million in manufacturing, of a total work force of
7

102.7 million. Business Week estimated in 1983 that "the

number of hi-tech jobs created over the next decade will be less
than half of the two million jobs lost in manufacturing" in the
preceding three year's.8 And Labor Department figures indicate
that "high tech will provide less than 10 percent of the 25

million new jobs needed by 1995 to reduce unemployment to 6
9

percent. "



Even in California the golden future predicted for hi-tech
industry does not always pan out. In the pefsonal computer and
software industry, sales in 1985 slowed from a predicted 50%
annual growth rate to 28%,19 and many companies are struggling to

keep afloat; several filed for bankruptcy. Others laid off workers

and moved operations to the Far East and Latin America to reduce

_costs.11

Biotech companies experienced similar reverses. In late
1984, Biogen, a multinational front runner in the gene .splicing
industry, announced it had cut 13% of its staff, evenly distributed
between its_United States operations in Cambridge, Maésachuéetts
and in Geneva, Switzerland. This action followed a reported loss
of about $11 million in a 9-month period, about 16% of thelcompany's
total assets.12 Other smaller biotech ventures have gone out of
business or experienced slower growth than exbected.

While high technology industries are experiencing unantici-
pated reverses, hidden costs have surfaced in areas of occﬁpational
injury and toxic pollution. For example, Dr. Joseph LaDou of
the University of California, San Francisco reports that the
semi-conducter industry "provides a complete spectrum of occupa-
tional hazards . . . including exposures to chemicals, gases (and)

w13

metals. Additionally, serious toxic waste -disposal problems

have been detected in Silicon Valley, and state clean-up costs

are yet to be calculated.1A

The aftermath of the technological revolution is already

beginning to reveal a high toll in human and economic costs.



Moreover state and federal encouragement of industry-oriented
education and research programs at universities may have pervasive
effects on the research enterprise itself for years to come.

While university and industry links are proliferating, many critics
among both academia and the public have warned that commercializa-
tion is turning science into the servant of industry. They fear
this may inexorably altef universities' commitment to basic
research and academic freedom and point to the example of biology,
an academic field that hés been transformed in just a few years

by entrepreneurial alliances. Academic research biologists, who
once disdained commercial involvement, now implicitly accept

it. And most top-flight biologists today are in some way
affiliated with one or more commercial entities in an area

related to their university research.15

IT. COMMERCIALIZATION OF SCIENTIFIC RESEARCH

Although they have voiced serious concerns about the impact
of university-industry links on academic values, many of the
nation's most prestigious universities have not hesitated to
Jjoin in a variety of research affiliations with industr‘y1.6 At
the same time, individual university professors have been making
private arrangements with companies interested in th?;r research,
resulting in a new role: the professor-entrepreneur. °~ Some
professors have formed thelir own companies; a number have
achieved spectacular success. University of California, San

Francisco's Professor Herbert Boyer, for example, founded



Genentech, a bioengineering company whose stock, when first
offered in 1980, scared from $35 to $84.18 Nobel prize winner
Walter Gilbert, formerly professor of microbiology at Harvard,
became the chief executive officer of the international biotech-
nology firm, Biogen S.A. When Biogen went public in 1983, the
entire $57.5 million offering was sold out within hours.19

As a result of commercial pressures, many universities
admit they are deviating from their own rules that promote free
dissemination of kﬁowledge, arguing that otherwise they cannot
keep up with state of the art technology.20 It is difficult to
gauge the degree of secrecy involved since many university-
industry research agreements themselves are kept secret. The
Hoechst agreement with Massachusetts General Hospital to fund
~and entire microbiology department, for eiample, was not disclosed
until Albert Gore threatened to subpoena it during cdngressioﬁalx
investiéations in 1981.21 Similarly, IBM's contracps with
Carnegie-Mellon University for computer software and communica-
tions networks research, estimated at $20 million, is secret, as
is a similar $15 million agreement with Brown University. At
Carnegie—Melldn, Douglas E. Van Nouweling, vice provost, acknowledged,
"We have made a basic compromise. In return for being able to
use advanced technology, we have created barriers on the inter—
change of information. I would not deny for a minute that this
22

is a very uncomfortable place for a university to be.M

A. Trade Secrets

In order to accept the tens of millions of dollars companies

are spending on campus research, universities like Carnegie-Mellon



and Brown are agreeing to protect trade secrets and product plans
of corporations.23 Trade secrets are of potentially unlimited
duration and are generally protected by state law. Thus a court
can enjoin disclosure of the information (that is, order no
disélosure on penalty of contempt of court), effective;y preventing
open dissemination of information. Trade secrets appear to be
preferred to patents in some fields; biotechnology, for example,
because patentable work may become outdated before the patent is
issued, a process that may take up to two year's.24 Universities
have in the past relied heavily on patent agreements to protect

their investment in various inventions, while permitting publica-

tion of results and, after 17 years, public use of the invention.25

B. Secrety Among Colleagues

As a result of commercial pressures, many researchers no
longer freely exchange materials and ideas.26 Eric Holtzman,
chaif of the Department of Biological Sciences at Columbia Univer-
sity warns, "Unless we find ways of tempering the hectic, get-for-
yourself-what-you-can étmosphere that is now flourishing, it will
prove difficult to preserve the broadly cooperative structures
that have sustained our individual efforts and to protect fragile
practices such as opén communication and peer r-eview."27

An example is the dispute between Russell Doolittle of the
University of California, San Diego and Richard Lerner of the
nearby Scripps Clinic and Reséarch Foundation regarding a new

method for making synthetic vaccines. According. to Doolittle,

he had mentioned the method to Lerner, who had come to seek



advice on an unrelated'pfoblem. Subsequently Lerner published an
article about the methoéibut failed to acknowledge the conversation
with Doolittle. Although Doolittle was outraged at this breach of
academic courtesy, he did nothing until he learned that Scripps

was seeking to patent»the method and join in a ventureAwith Johnson
& Johnson Co. to produce synthetic vaccines. Doolittle decided

that under the circumstances, the University of California should
also seek a patent, al&hough he believed the method should, ideally,
not be patented at all.. He wrote to the university board of

patents, "Now we are chking our doors. The threat to scholarship

. . . 28
is serious indeed."

 3Simi1arly in 1981, after Univeréity of San
Francisco's Herbert Boyéf formed the successfui bioenginéering
company Géﬁentech, a UCSF committee investigated the.effects‘on
university researcher${  It found that "people were loath to ask
questions and give SUgééstions in seminars or across the bench,
for there was a feeling that someone might take an idea and patent‘
it, or that an individual's idea might be taken to make money for

2
someone else." 9

C. Secrecy in Publicatioﬁ

Researchers interégted in profiting from their university-
based research may also:withhold details in the publication of
experiments, essentiallyimaking their work irreplicable.3o
Others may withhold puﬁiitation in order to establiéh products
in the market ahead ofigptential competitors. Commercial ties as
a source of bilas was déﬁfied by the editors of the New England

Journal of MedicineVth“feported the problem "rampant." 1In the

10




May 19843 issue, they requested prospective authors to disclose
all relevant ties with businesses related to their research. In

explaining this step, the Journal +dnvoked classic conflict of

intcrest principies:

One does not have to assume that researchers are
venal to appreciate that they may be affected
(consciously or unconsciously) by economic incentives,
which can influence the way they design or conduct
their studies, how they interpret the resg}ts;vor

how and when they choose to report them.

D. Conflict of Interest

Conflict of interest, including problems generated by the
mere appearance of conflict of interest, is a critical problem
in university-industry relations today. First 1t tends to decrease
public confidence in the integrity of university research and
researchers. Second, it undermines the academic principle of
pursuit of knowledge for the common good. Third, it is difficult
to identify and remedy. Society values academic freedom highly,
and governments are reluctant to intervene too openly or harshly.
Thus when California's Fair Political Practices Commission (FPPC)
amended state conflict of interest disclosure regulations to
include public university researchers, it very restrainedly

targeted less than 10% of the research conducted at UC.

III. CALIFORNIA'S REGULATION OF CONFLICTS OF INTEREST

The California Political Reform Act of 1974 established
the Fair Political Practices Commission to monitor the imple-
mentation of conflict of interest regulations applicable to

public officials.32 According to the Act, a conflict of interest

11






