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The University of Houston Institute for Higher Education Law and Governance (IHELG)
provides a unique service to colleges and universities worldwide. It has as its primary aim
providing information and publications to colleges and universities related to the field of higher
education law, and also has a broader mission to be a focal point for discussion and thoughtful
analysis of higher education legal issues. IHELG provides information, research, and analysis for
those involved in managing the higher education enterprise internationally through publications,
conferences, and the maintenance of a database of individuals and institutions. IHELG is
especially concerned with creating dialogue and cooperation among academic institutions in the
United States, and also has interests in higher education in industrialized nations and those in the
developing countries of the Third World.

The UHLC/IHELG works in a series of concentric circles. At the core of the enterprise is the
analytic study of postsecondary institutions--with special emphasis on the legal issues that affect
colleges and universities. The next ring of the circle is made up of affiliated scholars whose
research is in law and higher education as a field of study. Many scholars from all over the world
have either spent time in residence, or have participated in Institute activities. Finally, many
others from governmental agencies and legislative staff concerned with higher education

participate in the activities of the Center. All IHELG monographs are available to a wide
audience, at low cost.

Programs and Resources

IHELG has as its purpose the stimulation of an international consciousness among higher
education institutions concerning issues of higher education law and the provision of
documentation and analysis relating to higher education development. The following activities
form the core of the Institute’s activities:

Higher Education Law Library

Houston Roundtable on Higher Education Law

Houston Roundtable on Higher Education Finance

Publication series

Study opportunities

Conferences

Bibliographical and document service

Networking and commentary

Research projects funded internally or externally



Resolving Science Controversies: From

Science Court to Science Hearings Panel

Lecnard A. Cole

In the wake of the accomplishmenté of the atomic physicists
during World War II, scientists enjoyed a period of extraordinary
esteem throughout American society. Their position was enhanced
by a rush of scientific and technological innovations in a
variety of areas. The discovery of antibiotics, pesticides, food
preservatives, plastics, and novel uses of méterials like
asbestos, lead, and freon seemed to offer the Citizenry a future
of splendid comfort. Scientists largely governed their own
activities constrained only by their wits and funding resources.
As Blanpied and Hollander point out in this volume, the
relationship between scientists and society was codified into law
and policy. Since the scientists understood their work best, and
presumably its dangers, they were assumed to understand any

risks to the public that might be associated with their

activities.



But by the 1970s, as one after another of the earlier
innovations proved unexpectedly hazardous, the vision of the new
scientific age lost its glitter. A majority of the public still
believed that the benefits of science outweighed its harmful
effects, but many wondered what went wrong with the earlier

promise.1

Some began to consider how society might better
confront scientific problems aﬁd avoid such miscalculations.

In recent years several proposals have been made to improve
the institutional processes by which decisions are made about
controversial scientific and techndlogical issues. In assessing
the problem, this chapter will compare three: the science court,
the citizen court, and the science hearings panel. While not the
only suggestions for reforming the decisionmaking process, they
represent distinctive approaches that encompass features of other
proposals as well. Moreover, their virtue includes the potential
to address a wide spectrum of science and technology
controversies.

A review of these proposals provides a perspective on the
changing emphases of the debate about public welfare and the
regulation of science. Although the institutions would deal with
various science and technology controversies, discussions have
often focused on their relevance to nuclear or recombinant DNA
issues. Before examining these issues and their relationships
to the proposed institutions, a comment is appropriate about

science policy in a democratic society.

Science in a Democracy

Elsewhere in this book Bruce Jennings delineates between



representantive and participatory democracy. He cautions that in
contemporary society, problems are intrinsic to both approaches
that hamper democratic governance. Purely representative
government may devolve into competition among elites, while
participatory democracy, in which citizens directly determine
policies, is too cumbersome to be effective.

To the extent that a science court is elitist, and a citizen
court populist or participatory, Jennings’s discussion
anticipates some of the criticisms that will be offered about
these institutions in this chapter. Beyond questions abéut the
shortcomings of particular institutions, however, one
proposition is incontr&vertible. Any activity that affects the
well-being of the public should be of public concern. Whatever
the nature of the activity, whether related to business,
agriculture, education, or science, the ultimate guardians of the
public interest should be the public and its political
representatives; not the experts and specialists concerned with
the activity. Does a scientist have more or less right to grow
bacteria than a farmer to grow potatoes? This must depend on
whether the consequences would be detrimental to the public good.
If a scientist’s or farmer’s activities endanger the public
weifare,.then restraining those activities by political authority
is legitimate. 1If the public interest would be advanced or
unaffected, restraint is plainly inappropriate.

Are scientists justified in wanting to retain exclusive
‘control of their own work? Are they better suited to regulate
science than are businesspersons exclusively to regulate their

activities, or lawyers to regulate theirs, or farmers to regulate



theirs? Some argue that this is the case,? put there is ample
reason for doubt. Whether in the commitment of fraud,3 or
miscalculation of thé consequence of their activities,4
scientists reveal weaknesses in common with the rest of humanity.
Scientists themselves are ambivalent about the legitimacy of
governmental interference with their work, but survey results
indicate that they recognize the responsibility of government to

protect the citizenry from harmful scientific activities.5

The Right of the Public to Protection

Another aspect of the question about governance, the extent
to which external authority might inhibit or pervert scientific
activities, is more problematic. The ethical dimensions of the
problem were demonstrated during the 1970s when the public
learned that government agencies had been conducting secret
experiments on unwitting human subjects. The first such
revelation involved a study in Tuskegee, Alabama. For four
decades hundreds of syphilitic black men were observed but
untreated by U.S. Public Health Service doctors who wanted to
assess the course of the disease. Even if the health of the
subjects had not been at risk, the experiment would have been
inappropriate. Perhaps the ethics of such research was ambiguous
in the 1930s when the project was begun, but well before 1972
when the experiment was stopped, the Tuskegee researchers should
have recognized that their work involved a breach of ethics.
Details of the Nazi medical experiments on concentration camp
inmates were revealed during the Nuremberg trials in 1948. After

the trials the notion of informed consent by experimental



subjects became part of the norms of research.®

Beside the Tuskegee case, two other federally sponsored
experiments were revealed in the 1970s that disregarded the
rights of human subjects.. They were conducted purportedly in the
interest of national security, and thus added another
complication to the question of governing science. The Central
Intelligence Agency tested mind-altering drugs on unsuspecting
subjects to observe the effects on their behavior. Several
experienced psychotic episodes, and on two occasions subjects
committed suicide after they unknowingly consumed drinks
containing the drugs.

The other unethical experimental project was even more
shncking. For twenty years the army secretly exposed millions of
citizens to bacteria and chemical particles in simulated germ
warfare attacks. Hundreds of tests were conducted during the
1950s and 19605 over populated areas to determine the
disseminationwnatterns of the bacteria and particles in
preparation for an attack by an enemy. The bacteria and
particles were supposedly harmless, although guestions should
have been raised about health problems that arose after the
population had been exposed. In any case millions of people
served as experimental subjects without their knowledge or
consent. |

Citing these cases highlights the confusion of interests
that has taken place in recent decades--between a scientist’s
right to inquire and a subject’s right to protection; between

scientists who perform experiments in secret in the name of



national security or for commercial interests and citizens who
are éndangered by these experiments; between scientists
conducting research intended to better the human condition and
the larger society that faces unexpected hazards. Recognizing
these situations helps move us past the question of whether
science should be governed by external authority. We should ask,
&s several contributors to this book have, How should the
authorities who represent the public govern scientific activities

that threaten the health and welfare of the citizenry?

Nuclear and Recombinant DNA Policies

In the 1970s concerns about potentially dangerous activities
prompted several suggestions for institutional changes in the
governance of science. No issues received wider attention in
this regard than nuclear and recombinant DNA policies. A review
of the two issues will clarify their relationships to the
proposed science court, citizen court, and science hearings
panel. | |

For thirty years after World War II the United States
commitment to a nuclear future was reflected by political

institutions that had been distorted-to encourage development of

nuclear power. The Atomic Energy Commission (AEC) was established
in 1946 but unlike any other regulatory agency, it was charged
with the contradictory responsibility of promoting the enterprise
it was supposed to regulate.7

At the same time, contrary to the traditions of the
Congress, a single permanent committee composed of members of

both houses was empowered to oversee all atomic affairs. No



other committee in either house had authority to consider nuclear
issues. Thus, the usual regulatory and oversight arrangements
that are supposed to promote public education and discourse were
suspended. Members who served on the Joint Committee on Atomic
Energy, like the regulators on the AEC, were almost all
unstinting enﬁhusiasts of nuclear development. The notion of
protection from the dangers of nuélear development was far 1éss a
concern than encouraging its growth. Legislation provided
incentives for private industry to invest in the development of
‘nuclear power, while the occasional scientist who raised
questions about safety was stifled.B

By the mid-1970s, members of the public had become aware
of the nuclear establishment’s miscalculations and
misrepresentations about the safety of thé nuclear enterprise.
Information about the danger of melt-downs at nuclear power
plants, éhe consequent release of radioactive material into
surrounding areas, inadequate evacuation plans, the inability to
provide for safe permanent storage of nuclearAwastes, all served
to stimulate questions about the wisdom of proceeding with
nuclear power, and about the political institutions that had been
created to accommbdate the venture. Recognition that the
protective responsibilities of government had been sacrificed to
the demands for deQelopment helped prompt institutional changes.
The 1974 Eneréy Reorganizing Act abolished The AEC and provided
forvthe estabfishment of the Nuclear Regulatory Commission the
following year. The Joint Committee was later dissolved and
congressional oversight of nuclear éffairs was undertaken by

separate Senate and House committees.



The newly created Nuclear Regulatory Commission was charged
withA regulation, while promotion became the responsibility
of a separate agency which was later incorporated into the
Department of Energy. Some observers believe that nuclear
affairs need still more rigorous control, but the institutional

changes implemented in the mid-1970s at the regulatory and
congressional levels mollified most critics.

At the time that inadequate governance of nuclear matters
was prompting concerns, the issue of recombinant DNA research
began to receive national attention. In the early 1970s,
conditions seemed ripe for a biological rerun of the atomic
experience. A technology was discovered in which genes could be
transferred from one organism to another. The ability to
recombine DNA, the chemical structure of genes, was hailed as the
key to curing cancer, heart disease, and other illnesses.
But a current of skepticism had arisen among several molecular
biologists about the safety of recombinant DNA research. Some
felt that genetic tampering might produce dangerous organisms or
otherwise harm future generations. A series of scientific
conferences was held during the mid-70s, and a moratorium on
recombinant DNA research was declared.

The issues were reported by the news media and debated in
city councils and before congressional committees. Uitimately
the National Institutes of Health issued guidelines that were
restrictive in proportion to the perceived danger of the
experiment. Some types of experiments were prohibited entirely.

The manner of developing recombinant DNA policies stood in



contrast to that of nuclear power. Nowhere is this better
demonstrated than by the effort to disseminate broadly the points
at issue. The proceedings of a conference on recombinant DNA
sponsored by the National Academy of Sciences, for example, were
pdblished as "an attempt to help the layman and the scientist
understand those facts that are already established, those facts
that are in‘dispute, and the practical and moral considerations
that must be part of any attempt to make final policy." Readers
and observers were urged to examine the arguments of the DNA
protagonisté Jat leisure," and "hopefully, this will allow a
wider constituency tb inform themselves and clarify the issues in
this vital area of scientific‘development."9 The spirit of this
approach could hardly have been more at odds with the one that
prevailed during the develépment Bf nuclear policies.

Thé media gave broad coverage to the debate, and the
spectacle of seeing scientific experts challenging each other’s
‘interpretations of scientific facts heightened popular discomfort
about the issue. Yet by the end of the decade the controversy
had largely subsided. |

Abetted by experimental evidence, a consensus had developed
among scientists that earlier concerns about the danger of
recombinant DNA résearch had been exaggerated. The NIH
guidelines were relaxed and the public seemed less apprehensive.
The sequence of events, like that concerning nuclear oversight,
had important implications for proposals then circulating about

new institutions to improve the governance of science.

The Science Court



In response to the confusion about the safety and ethics of
various scientific and technological activities, the idea of a
science court attracted considerable attention in the mid-1970s.
Articles in support of the proposal appeared in professional
journals, the issue was discussed in the popular press, and
government spokesmen endorsed a trial effort. A two-day
vconference on the subject was held in September 1976 under the
sponsorship of the Department of Commerce, the WNational Science
Foundation, and the American Association for the Advancement of
Science. More than 250 scientists, government officials,
lawyers, and businessmen attended. While some expressed
skepticism about the contribution that a science court might
make, aimost everyone agreed that the idesa was worth trying. -

Secretary of Commerce Elliot L. Richardson summarized the:
concern that prompted the conference: "We are made
uncomfortable--indeed, made anxious--by the awarenessvthat the
process by which we now arrive at important decisions are to such
a degree nonrational.® He expressed hope that a scienée court
could help resolve controversies by separating scientific facts

from political and value judgments.10

In this he was joined by
many others, including President Ford’s science adviser, H.
Guyford Stever. Although =some participants expressed
reservations, by the end of the conference a consensus had
emerged that the idea should be implemented on an experimental

basis.l1

The model under consideration at the conference had been
outlined a month earlier by the Task Force of the Presidential

Advisory Group on Anticipated Advances in Science and
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