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University of Houston Law Center/Institute for Higher Education Law and Governance (IHELG)

The University of Houston Institute for Higher Education Law and Governance (IHELG)
provides a unique service to colleges and universities worldwide. It has as its primary aim
providing information and publications to colleges and universities related to the field of higher
education law, and also has a broader mission to be a focal point for discussion and thoughtful
analysis of higher education legal issues. IHELG provides information, research, and analysis for
those involved in managing the higher education enterprise internationally through publications,
conferences, and the maintenance of a database of individuals and institutions. IHELG is
especially concerned with creating dialogue and cooperation among academic institutions in the
United States, and also has interests in higher education in industrialized nations and those in the
developing countries of the Third World.

The UHLC/IHELG works in a series of concentric circles. At the core of the enterprise is the
analytic study of postsecondary institutions--with special emphasis on the legal issues that affect
colleges and universities. The next ring of the circle is made up of affiliated scholars whose
research is in law and higher education as a field of study. Many scholars from all over the world
have either spent time in residence, or have participated in Institute activities. Finally, many
others from governmental agencies and legislative staff concerned with higher education
participate in the activities of the Center. All IHELG monographs are available to a wide
audience, at low cost.

Programs and Resources

IHELG has as its purpose the stimulation of an international consciousness among higher
education institutions concerning issues of higher education law and the provision of
documentation and analysis relating to higher education development. The following activities
form the core of the Institute’s activities:

Higher Education Law Library

Houston Roundtable on Higher Education Law

Houston Roundtable on Higher Education Finance

Publication series

Study opportunities

Conferences

Bibliographical and document service

Networking and commentary

Research projects funded internally or externally



The Institute for Higher Education Law and Governance
was established by the University of Houston to encourage
research, instruction, and service for the improvement of
studies and practice in postsecondary law. As a joint pro-
ject of the University's Colleges of Education and Law, the
Institute encourages interdisiplinary work and draws upon
scholarship in fields of law and the social sciences. This
monograph has been prepared as part of the Institute's
missions to study litigation, statewide governance, finance,
and equity issues affecting colleges and universities. It
has been reviewed by experts in the field of higher educa-
tion law, and has met professional sggndards for publication.
While this work has met such standards, its inclusion in
the Institute monograph series does not preclude its sub-
sequent publication in a professional journal or othef
scholarly forum. Any conclusions are the author's own, and
do not reflect an official position or endorsement by the
Institute, the University of Houston, or any agency that

may have provided support for the research in this monograph.



The Tribally Controlled Community College Assistance Act of
1978 (Tcccan), P.L. 95-471, was an attempt to provide re-
sources to Indian tribes for establishing and improving tribal
colleges. However, two and one-half years after enactment, approximately
half of the eligible tribal institutions have received operating grants
from the Act. This inability to provide resources has been a
result of several factors, including the impoverished condition of
the colleges, design flaws in the Act, and bureaucratic delays in
the Bureau of Indian Affairs, the Office of Management and Budget,
and the Department of Education. This article examines
these thfée concerns, and analyzes how each has preventéd fuller
participation by tribal colleges in the Act. Each provision of
the Act 1s examined against the three criteria (institutional
characteristics, legislative provisions, bureaucratic implementa-
.tioh); the legislative history and hearing record are also examined
to determine the extent to which the Act has fully complied with
congressional intent. Finally, recommendations are made to
improve the Act and its administration, for it is the complex
eligibility and administrative procedures that, in the main, have

caused theAdelay.

The Condition of Indian Colleges

The historical development of higher education for Indians can
be characterized as a record of majority dominance, paternalism,
religious evangelism, and neglect. Although several prestigious

colleges founded during colonial times (e.g., Harvard, Dartmouth,



years of a college curriculum; this effort took four years, resulting
in Haskell Indian Junior College becoming accfedited in 1970. Other
BIA-administered colleges include the Institute for American Indian
Arts, which in 1968 became the postsecondary extension of the Santa
Fe (NM) Indian School; and the Southwestern Polytechnic Institute,

established in Albuquergue in 1973.

In addition to state-established and BIA colleges, and religious-
affiliated colleges, another category of Indian colleges was
established in 1968, when Navajo Nation began Navajo Community
College. This has become the most common method of establishing
Indian colleges, as more than a dozen tribes have established
tribal colleges with Indian community boards of trustees. Although
Navajo Community College was initiated as an independent tribal
institation, smaller tribes began to establish a different type of
institution: affiliating themselves with larger, accredited colleges,
either as branch campuses or extension centers of majority institu-
tions. In this manner, a public institution such as Oglala Sioux
Community College evolved from its original affiliated status with
Black Hills State College and the University of South Dakota into
a preaccredited candidate for formal accreditation in its own
capacity; Sinte Gleska College, a private institution, has also
moved from its ties to Black Hills and the University of South
Dakota to similar preaccredited status. The Lummi tribe has an
arrangement with Whatcom Community College in Bellingham, Washington,
to offer a degree in aquaculture (fishery management), with technical
courses taught on Lummi Island, and the certificate awarded by the

mainland campus. Through these creative means, Indians have begun

to organize and administer tribal colleges and Indian institutions.

-



Columbia) had missions that included instructing Indians, few In-
- dians were educated in these institutions (Vaﬁ Amringe, 1904;

Rudolph, 1962). Indeed, the founder of Dartmouth perhaps typified
the colleges' view of educating Indians when he said of one of his
students, "I have taken much Pains to purge all the Indian out of
him, but after all a little of it will sometimes appear" (Rudolph,

1962, p. 104).

Sheldon Jackson College was founded for Alaskan Natives in 1878
by the United Presbyterian Church. "Indian University" was founded
by the American Baptist Church in Tahleqguah, Creek Nation in Feb-
ruary, 1880; it moved in 1885 to Muskogee (now Muskogee, Oklahoma)
and became known as Bacone College. In 1887, North Carolina
established a school for Indian students; it became a college
in the 1930's and it offered its first degree in 1940; in 1969 it
became Pembroke State University, which in 1978 still enrolled
over 20% Indian students. No additional efforts were undertaken
to establish Indian colleges until the 1960's. What federal
efforts were aimed at assisting Indians to attend college consisted of
establishing vocational schoolsA(including Carlisle and Haskell high
schools), providing boarding or reservation schools, arranging
special contracts with mission schools or black institutions
(e.g., Hampton Institute), and by funding scholarships for the few
Indian college students to attend majority institutioﬁs (Chavers, 1974;
Olivas, 1981). 1In 1966, BIA officials began to plan fora federally-
sponsored Indian college, when studies were begun to extend Haskell

Institute's high school program into a.junior college, offering the first two



(Insert Table 1)

Drawing from several sources, a list of Indian institutions
such as Table 1 would necessitate as many footnotes as entries:
Pembroke State University, founded for Indians, today enrolls
approximately 20% Indians; in this regard, Pembroke resembles three
formerly-black, now predominantly-white, colleges -- Bluefield State
College, Lincoln State University, and West Virginia State -- that
are considered "traditionally black," with an asterisk (Turner and
Michaels, 1978, p. 2). | sadly, the status of many of these insti-
tutions is uncertain, and the list is fluid; in particular the

rural isolation,-lack of properfy tax bases, and benign neglect

1/

by government have stunted the growth of Indian colleges.

P.L. 95-471

Vine Deloria has noted that congressional hearings and
legislation on Indian issues often must wend their way through a
protracted process, and even when legislation is enacted, it
frequently does not remedy the problem (Deloria, 1978).

The extent of poverty :and illiteracy is  so extraordinary
that only comprehensive economic and education legislation can
begin to reorganize or refocus federal and state programs to

serve Indian communities. It was in recognition of the severe



problems facing Indians in higher education that Congress began to
draft legislétion for Indian colleges in 1975,Awheﬁ S. 2634 was
introduced in the first session of the 94th Congress (6 November
1975). The legislative history encbmpaéses several versions of
the bill, which was éigned into law on October 19, l978,>nearly

three years after it had first been introduced (Appendix A).

One recognition of the special nature of these colleges was
congresSionéliptentto make grants for general operating expenses
(Sec. 102). This type of grént, with its unrestricted nature, is
unusual, for most federal higher eduéation institutional grants
are of the categorical or restricted nature, tied to narrow,
specific program purposes. " The only major postsecondary institu-
tional grants program is Title III of the Higher Education Act, the
Strengthening Developing Institutions ?rogram,z/ a program that
targets developmenﬁ,resources implicitly at minority institutions,
particularly black colleges (Morris, 1980; Olivas, 1981). Because
Indian colleges are héavily reliant upon majority institutions,
and because the Title III staff have repeatedly shown themselves to
be insensitiveAto Iﬁdian concerns (Middleton, 1980; Chavers, 1981),
Indian colleges receive a disproportionaltely small share of Title
IITI funds. In the 1979 program, only 7 of the 25 awards to "Indian
Programs" went to thé Indian colleges listed in Table One; four of
the majority institutions who received money are affiliated with the Table's

Indian colleges, and these arrangements had Indian pafticiﬁatioﬁ. As

*Apart from "indirect cost“ allowances, which are individually
negotiated between institutions and agencies and can be spent
for general operating purposes.



Indian testimony in the Title III reauthorization noted, however,
the bulk of this money designed to strengthen Indian colleges is
being administered by majority institutions (Nichols, 1979; Bad
Wound, 1980). Thus, Congress had the Title III Indian experience
in mind in making provisions for general grants, but with additional

safeguards to ensure Indian control.

Definitions

These safeguards took the form of specific definitions and
requirements for Indian control, provisions that were more narrowly
targeted than any existing Indian education legislation. For -
example, recently published rules and regulations for the Indian
Education Act defined an "Indian institution" as a " (postsecondary
school) that -- (1) Is established for the education of Indians;
(2) Is controlled by a governing board, the majority Qf which is
Indian; and (3) If located on an Indian reservation, operates with
the sanction or by charter of the governing body of that reserVationE/
Under the terms of the Tribally Controlled Community College
Assistance Act, stricter definitions were drawn as only one sector
of Indian colleges was targeted: tribally controlled community
colleges, except Navajo Community College, which has its own
federal legislation.é/ Any eligible college is required to be
"formally controlled, or... formally sanctioned, or chartered, by
the governing body of an Indian fribe or tribes, except that no
more than one such institution shall be recognized with respect

to any such tribe;" further, it "must be one which-- (1) is governed

by a board of directors or board of trustees a majority of which



are Indians; (2) demonstrates adherence to stated goals, a philosophy,
" or a plan of operation which is directed to meet the needs of Indians;
and (3) if in operation for more than a year, has students a majority

of whom are Indians" (25 U.S.C. 1801l; Sec. 103).

This requirement has had ironic consequences, for several colleges
have altered their governance structure and have become tribal
colleges, eligible for support under TCCCAA provisions. One such
college was the College of Ganado, in Ganado, Arizona, on the
Navajo reservation. Previously a private college affiliated with
the United Presbyterian Church, the college has become a tribally-
controlled community college of the Hopi Tribe, which resides
within the reservation boundariés of Navajo Nation (Locke, 1978,

p. 24). D-Q University, established as an Indian-Chicano college

in Davis, California, is now chartered by the Hoopa Valley and
Soboba‘tribes. In both instances, institutioné with predominantly
Indian student enrollﬁents reconstituted themselves and secured
tribal charters. In both instances, the rural isolation and

college characteristics made such transformations possible and
economical. This has been an unanticipated consequence of the Act,
and tribal educators have predicted that several Indian or non-
Indian colleges will alter their character to become eligible for
Act funds. Congress should monitor this development closely to
ensure that no "tribe shopping" occurs and that such reorganizations
are genuine tribal initiatives in the best interest of the institu-
tions and tribes. It should be recalled that many white institutions
have taken "Indian program" initiatives to be eligible for Developing

Institutions resources without altering their basic governance
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structures, which rarely include Indians. Indeed, a 1976 survey

. of all two year college trustees noted that fewer than .2 of 1%

were Indian (Grafe, 1976, pp. 4-5).

Another definition that has proven to have unanticipated con-
sequences has been the definition, seemingly self-obvious, of
"institution of higher education." The Act requires that eligible
colleges be "institutions of higher education,” in the commonly-
understood and statutory meaning of the terms.é/ However, as with
other provisions of law, when applied to special populations-- in
this case, Indian colleges-- the definition becomes less obvious,
and may preclude the target population from being effectively
served. P.L. 95~471'breaks'down at this threshold point, for few
tribally-controlled community colleges can meet the definitional
tests of "institutions," notably in the reqguirements for accredi-
tation status (see Table 1). In this case, Indian colleges‘find
themselves in a classic Catch-22 situation: they are not eligible
fdr Act money because they are not accredited, but they cannot

secure accreditation without the development money and technical

assistance promised in the Act.

Indian colleges, including tribal colleges, have found it
difficult to negotiate the accreditation test of the "institution"
definition,~or to avail themselves of the statutory exceptions to
the fequirement. The first exception allows the Secretary of
Education to waive the requirement if there is "satisfactory
assurance" that the college is making progress towards accredita-
tion; the second provision allows a college to secure three

letters from accredited'colleges indicating their willingness to



6/

accept the unaccredited college's credits for transfer.— However,

. no regulations have been promulgated by the Department to guide

the Secretary in this regard, and in the face of larger political
battles over accreditation, the Depaftment has not chosen to
interpret the colleges' status generously (Finkin, 1973; Kaplin,
1978). ©Nor have the unaccredited colleges employed the "3
létter" rule to trigger the other exemption provision. All that
would be required is to enlist three accredited institutions in
order to have credits acceptéd for transfer, but such waiver has
not been widely utilized by the tribél colleges; it may be that

senior institutions are reluctant to jeopardize their own status

" and risk accepting the credits.

One provision of the "institution" language that was success-
fully tailored to meet tribal needs is a specific TCCCAA exemption
from clause (2) of the requirement that "institutions" be "legally

1/

authorized within such State."— This is explicit recognition

that tribes are independent governmental bodies, not subject to

state licensing or governance authority. In sum, the definitions

employed by Congress have had an uneven history of success in
distinguishing Indian conditions from general postsecondary
criteria, and in the important area of accreditation, the ostensibly-
simple "institution" definition has proven to be a major design

flaw.

Technical Assistance Contracts and Feasibility Studies

Congress, not willing to give money soO easily to eligible

tribal colleges, reguired that the Secretary of the Interior (to






