
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BROOME

SARA STRUM, et al., on behalfof themselves and all
others similarly situated,

Petitioners,

•against-

THE STATE UNIVERSITY OF NEW YORK, et ah.

Respondents.

Index No.: 2011/000064

Lebous, J.

CLASS ACTION STIPULATION AND SETTLEMENT AGREEMENT

This Class Action Stipulation and Settlement Agreement ("Stipulation"), dated

V /•& . 2013, is made and entered into pursuant to Rule 908 ofthe New£ktuA/^

York Civil Practice Law and Rules ("CPLR"). by and between (i) Sara Strum and Lauren

Beer ("Petitioners"), on behalf of themselves and the Class (as defined herein), and (ii)

the Respondents (as defined herein), by and through their respective attorneys.

Petitioners and Respondents shall each be referred to 'individually herein as a "Party" and

collectively herein as the "Parties." The settlement and compromise of the captioned

litigation ("Proceeding*') as provided for herein ("Settlement") is contingent upon, inter

alia, approval ofthis Stipulation by the SupremeCourtofthe State ofNew York, and the

occurrence ofthe Effective Date (as defined herein).

BACKGROUND

1. Petitioners commenced this Proceeding on January 7, 2011 by filing a Petition

to recover allegedly excessive tuition and fees that (i) Petitioners paid, and (ii)

Respondents charged, and allegedly improperly refused to refund, in violation of, inter

alia, New York State Education Law § 355(2)(h)(8). Prior to commencing the
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Proceeding, Petitioner Strum (n£e Kagel) had asserted similar claims in her individual

capacity in the proceeding Kagel v. DeFleur. Index No. 2010/001087 (Broome Cty.)

(Lebous, J.). The Court dismissed that prior proceeding on the grounds that the

respondents in the Kagel proceedinghad not yet issued the required final determination

in response to Strum's initial request for a refund (which was denied in a final

determination issued shortly after the dismissal, leading Petitioner Strum to reassert her

claims in this.Proceeding).

II. Respondents submitted papers in opposition to the Petition, and in defense of

their actions, on March 24, 2011 and on March 30,2011. In sum, among other defenses,

the Respondents argued that the Proceeding was untimely commenced, that the

Petitioners had failed to exhaust their administrative remedies, that the New York State

Education Law prohibited the refunding of tuition payments made by Petitioners when

the application for a refund was not made within three years after the paymenthad been

made, and that the administrative decisions made by the Respondents and its institutions

with regard to residency for tuition billing purposes andthe refund policieswere proper

and should be afforded deference.

HI. Petitioners submitted reply papers on April 18, 2011. Petitioners argued in

reply that Petitioners' claims were neither subject to nor defeated by State University of

New York's ("SUNY") residency policy,including because SUNY was without authority

to contradict, by policy, a clear statutory mandate in the Education Law. Petitioners

denied that any of the Petitioners' claims were barred by applicable statutes of limitation

and, in the alternative, arguedthatany suchstatutes of limitation that did apply should be

equitably tolled based on certain misleading conduct allegedly engaged in by SUNY.

Finally, Petitioners argued that exhaustion of administrative remedies was not necessary

for the proposed class because resort to administrative remedies -would be futile and

because the issue before the Court was essentially legal, ratherthan factual.
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IV. An initial conference with the Honorable Justice Ferris D. Lebous of the

Supreme Court of State of New York in Broome County was held on April 20, 2011.

Thereafter, the Parties began extensive arms-length settlement negotiations that took

place over the course of several months and included additional conferences with Justice

Lebous and the exchange and revision of settlement proposals and related

correspondence.

V. By the time the Parties agreed to settle the Proceeding, Class Counsel (as

defined herein) hadconducted extensive fact and class discovery, which took place over

the course of several months. This included Class Counsel's negotiations with

Respondents' Counsel about the types of information disclosure warranted in this case,

conferences with the Court to assist in those negotiations and resolve potential impasses,

extensive review of the methods and systems employed by the Settlement Institutions (as

defined in Section 1.36 herein) to identify potential class members (the "Review

Procedures"), review of detailed written statements submitted by several Settlement

Institutions describing their Review Procedures, extensive discussions with Respondents'

Counsel and Respondents' Universitycounselregarding the Review Procedures, persona]

visits to certain Settlement Institutions to examine the Review Procedures, interviews of

the personnel at certain Settlement Institutions with responsibility for the Review

Procedures, and observation of the computer systems and inspection of records used to

conduct the Review Procedures at certain Settlement Institutions.

VI. While continuing to believe that the claimsalleged herein are meritorious,and

without any admission or concession on the partof Petitioners of any lack ofmerit of the

Proceeding whatsoever, Petitioners recognize the risks, expense, and uncertain outcome

of any litigation and trial, and subsequent appeal(s). This is especially true in complex

proceedings such as this one with its inherent difficulties — including the potential risk

of recovering nothing at all for the Settlement Class — and the delays that would

inevitably result from the trial and appeal(s). Based on these factors, the investigation
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and discovery described above, the conferences with Justice Lebous and the substantial

benefits that the Settlement Class Members will receive from the Settlement, Petitioners

and Class Counsel have concluded that the terms and conditions of this Stipulation are

fair, reasonable, adequate, and in the best interests of the Petitioners and the Settlement

Class. Accordingly, Petitioners, on behalf of themselves and all of the Settlement Class

Members, desire to settle the claims in this Proceeding on the terms and provisions

hereafter set forth.

VII. Respondents have denied, andcontinueto deny, all allegations of wrongdoing

or liability to Petitioners and the Class. This Stipulation does not and shall not constitute

an admission of liability or wrongdoing by Respondents. Without conceding any

infirmity in their defenses, Respondents believe that the discontinuance of the

Proceeding, subject to the terms and conditions of this Stipulation, is desirable, and will

eliminate the burden, expense, inconvenience and distraction of continued litigation and

dispel any uncertainty that may exist asa result ofthe pendency ofthe Proceeding.

VIII. ' This Stipulation shall not, in any manner, be construed as determinative of the

issues raised in the Proceeding, nor be given any other effect beyond the provisions

herein stipulated as applicable to Petitioners and the Settlement Class and the

Respondents andthe Released Persons or the parties' attorneys.

IX. In addition, this Stipulation shall not bind or collaterally estop Respondents

and the Released Persons in future actions or proceedings with these Petitioners and the

Settlement Class or any.other petitioner or plaintiff, in which the same or similar issues

are raised, from defending any and all issues raised in saidactions or proceedings or from

advancing any defenses.

X. This Stipulation is not related to any other litigation or proceeding (other than

Ka£el v. DeFleur. Index No. 2010/001087 (Broome Co.) (Lebous, J.)) and is limited to
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the facts and circumstances of this case. Nothing in this Stipulation shall be deemed to

be orconstitutea regular policy, practice, or procedure applicable to the Petitioners or the

Settlement Class or the Respondents and the Released Persons, except as described

herein.

THE SETTLEMENT

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED,

subject to the approval of the Court pursuant to CPLR 908 that for the good and valuable

consideration set forth herein,the Proceeding shall be settled as follows:

1. DEFINITIONS

1.1. "Aggregate Gross Refund Amount" means the sum of all Gross Refund

Amounts. This amount includes the sum of all of the refund amounts listed on the ICM

Schedule (defined herein and attached at Exhibit A) whether those amounts are for

Already Issued Refunds (as described herein in Section 9.4) or amounts calculated for an

ICM who did not yet receivea refund or to amounts contributed to the Scholarship Fund

(as described herein in Section 9.3) but excludes amounts attributable to ah ICM who

excludes themselves from this Settlement.

1.2. "Approved New York high school" means a New York high school

recognized by the New York State Department of Education and/or the University of the

State ofNew York at the relevant time (whether registered or not). A list ofthese schools

is currently embodied at:

http^/www.p12.nysed.gov/irs/schoolDirectory/nonpublic/sectionl.pdf

and

http"7/www.pl2.nysed.gov/irs/schoolDirectory/public/SECTION-ll.pdf
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1.3. "Approved New York state program for general equivalency diploma

exam preparation" means a New York state program for general equivalency diploma

exam preparation recognized by the New York State Department of Education and/or the

University ofthe State ofNew York for that purpose at the relevant time. A list ofthese

programs are currently listed by county at:

httpy'/www.acces,nysed.gov/ged/nys_map/counties_tableprep.html

1.4. "Attorneys' Fees" means the fees that Class Counsel will seek, in the form

of the Feeand ExpenseAward (asdefinedherein), ascompensation fortheirprofessional

servicesrendered in connection with theirrepresentation of the ClassRepresentatives and

the Settlement Class, to be determined by the Court after an application or motion by

Class Counsel therefor.

1.5. "Claimant" means any person who submits a Claim Form in such form

and manner, and within such time, as the Court shall prescribe.

1.6.. "Claim Form" means a form designed to gather information to determine

the extent of each person's eligibility as a member of the Settlement Class and to

facilitate the process of issuing a refund if any is due, which will be attached to the Class

Notice.

1.7. "Claims Period" means the 120 days from the Notice Deadline or as

otherwise prescribed by the Court.

1.8. "Class Counsel" means Andrew L. Lee, Esq. and Peter Mustalish, Esq. of

the law firm ALL Counsel P.C., 680 5th Avenue, 5th Floor, New York, NY 10019.

1.9. "Class Notice" means the Notice of Proposed Settlement of Class Action

as approved by the Courtandrequired by CPLR901,which will include a Claim Form.
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1.10. "Class Representatives" means Sara Strum and Lauren Beer.

1.11. "Class Settlement Website" means the website created and maintained by

Respondents which shall contain information about the Proceeding. At a minimum, it

will contain the Class Notice and the Claim Form in PDF format for downloading and

printing, as well as importantdatesanddeadlines.

1.12. "Court" means the Supreme Court of the State of New York, County of

Broome.

1.13. "Effective Date" means the date the Settlement shall bedeemed effective,

which is the date on which an order of Final Approval (as defined herein) is final and

non-appealable. No refunds (or authorizations therefor) as described hereunder shall be

made unless and until the Effective Date is reached. Nor shall any of the releases

described hereunder be deemed effective unless and until the Effective Date is reached.

1.14. "FairnessHearing" means the final hearingset by the Court to consider, in

its discretion,

1.14.1. whether the proposed Settlement should be approved as fair,

reasonable, adequate and in the best interests of the Settlement

Class, and

1.14.2. whether an order approving the Settlement should be entered

thereon, and

1.14.3. the Fee and Expense Award.

1.15. "Fee and Expense Award*' shall have the meaning ascribed to that term in

Section 7 below.
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1.16. "Final Approval" means that a court has entered an order, after the

Fairness Hearing, approving the Settlement and discontinuing the Proceeding upon the

terms set forth in this Stipulation.

1.17. "Gross Refund Amount," means the Overpayment (as defined herein) plus

Interest (as defined herein).

1.18. "Interest" means three percent (3%) per year on a simple, non-

compounding basis (based on a 365-day year) (or 0.00821% per day) of the

Overpayment. Interest will be calculated from the day when SUNY received the

Settlement Class Member's Overpayment for a particular Settlement Term, paid in full,

up to the Notice Deadline plus five (S) days. For refunds authorized by SUNY for

payment after (90) ninety days from the receipt ofthe Claim, interestwill again accrue at

three percent (3%) peryear on a simple, non-compounding basis (or 0.00821% perday),

for those days beyond the (90) ninety days and that fall after the Effective Date, except

that the accrual of interest will be tolled during the periodsof time described in section

10.5 herein. Interest will not be calculated forthe Already Issued Refunds.

1.19. "Identified Class Members" shall have the meaning ascribed to that term

in Section 9.1.

1.20. "Judgment" means the order and final judgment of a court ordering the

disposition ofthe Proceeding in the manner provided for in this Stipulation.

1.21. "Miscellaneous Adjustments" means the adjustments to the Overpayment

calculation such that each SettlementClass Member does not get refund credit fortuition

and/or fee amounts paidby scholarship orgrants or for previous refunds. Adjustments to

the Overpayment calculation will likewise be made and a Claimant does not get refund

credit if tuition and/or fee amounts, previously owedto Respondents, havenot been paid

in full.
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1.22. "Net Refund Amount" means the Gross Refund Amount calculated for

each eligible Claimant minus a pro rata share of theFee and Expense Award.

1.23. "Notice Deadline" means the date by which Respondents must complete

the noticerequirements as ordered by the Court and as contemplated by Section 6 of this

Stipulation.

1.24. "Overpayment" means the difference between (a) the amount that each

specific Settlement Class Member paid in tuition and fees to each Settlement Institution

for any of the Settlement Terms and (b) the amount charged to residents of the State of

New York for the same institution and term(s), and (c) subject to Miscellaneous

Adjustments.

1.25. "Person" means a natural person, individual, estate, custodian, legal

representative, or trust, and the heirs, executors, administrators, representatives or assigns

ofany ofthem.

1.26. "Petitioners," for purposes of this Stipulation, means Sara Strum and

Lauren Beer and excludes any other individual petitioner.

1.27. "Preliminary Approval Order" means an order of the Court as described

herein at Section 4.

128. "Released Claims" means any and all claims by the Settlement Class for

refunds, based on New York State Education Law § 355(2)(h)(8), of tuition paid to any

Settlement Institution during any of the Settlement Terms.

1.29. "Released Persons" means each of the Settlement Institutions, the Board

ofTrustees ofthe State University ofNew York, the Chancellor ofthe State University of

New York, the Senior Vice Chancellor of the State University of New York, the

President of the State University ofNew York at Binghamton, the Vice-President of the
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State University of New York at Binghamton, and the Vice-President of Administration

of the State University ofNew York at Binghamton, and each of their respective present,

former or future officers, employees andadministrators.

1.30. "Resident Rate" means the tuition rate(whether per term or per credit) that

is or was imposed by SUNY, for a specific term, upon students who were deemed

residents ofthe state ofNew York.

1.31. "Respondents" means The Slate University of New York, The Board of

Trustees of the State University of New York, The Chancellor of the State University of

New York, The Senior Vice Chancellor of the State University of New York, The State

University of New York at Binghamton, The President of the State University of New

York at Binghamton, The Vice President of Administration of the State University of

New York at Binghamton, and John/Jane Does 1-10.

1.32. "Respondents' Counsel" means the Office of the Attorney General of the

State ofNew York.

1.33. "Settlement" is defined in the preamble to mis Stipulation.

1.34. "Settlement Class" means the class to be certified by the Court for

settlement purposes, pursuant to Article 9 of the CPLR and as contemplated by this

Stipulation, consisting of any Person, other than those Persons who properly exclude

themselves from the Settlement, who:

1.34.1. paid fees and tuition (whether per term or per credit) to any

Settlement Institution forany of the Settlement Terms at a rate

which was greater than that imposed for students who were

residents of the state ofNew York, and:
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1.34.2. was not a resident of New York State, other than a non

immigrant alien within the meaning of paragraph (15) of

subsection (a) of section 1101 of title 8 of the United States

Code, and either:

1.34.2.1. attended an approved New York high school

for two or more years and graduated from a

New York high school and applied for

attendance at a Settlement Institution within

five years of receiving a New York State

high school diploma, or

1.34.2.2. attended an approved New York State

program for genera] equivalency diploma

exam preparation, received a general

equivalency diploma issued within New

York State and applied for attendance at a

Settlement Institution within five years of

receiving a general equivalency diploma

issued within New York State.

1.35. "Settlement Class Member" means a Person who falls within the

definition of"Settlement Class."

1.36. "Settlement Institution" means any one of the following as they are

commonly known within the SUNY system: (i) Binghamton University, (ii) College of

Environmental Science and Forestry (aka "ESF"), (Hi) College of Optometry, (iv)

Downstate Medical Center, (v) Stony Brook University, (vi) University at Albany, (vii)

University at Buffalo, (viii) Upstate Medical University, (ix) Buffalo State College, (x)
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Empire State College, (xi) Purchase College, (xii) State University of New York at

Geneseo, (xiii) State University ofNewYork atNew Paltz, (xiv) State University of New

York atOswego, (xv) State University of NewYork at Potsdam, (xvi) SUNY College at

Oneonta, (xvii) SUNY Cortland, (xviii) SUNY Fredonia, (xix) SUNY Plattsburgh, (xx)

The College at Brockport, (xxi) The College at Old Westbury, (xxii) Alfred State

College, (xxiii) Farmingdale State College, (xxiv) Maritime College, (xxv) Morrisville

State College, (xxvi) SUNY Canton, (xxvii) SUNY Cobleskill, (xxviii) SUNY Delhi, or

(xxix) SUNY Institute of Technology and each of their respective present, former or

future officers, employees and administrators.

1.37. "Settlement Term" means the academic terms at SUNY for (i) Fall 2007,

(ii) Spring 2008, (iii) Summer 2008,.(iv) Fall 2008,(v) Spring 2009, (vi) Summer 2009,

(vii) Fall 2009, (viii) Spring2010, (ix) Summer2010,(x) Fall 2010, or (xi) Spring2011.

1.38. "Stipulation" is defined in the preamble to this Agreement.

1.39. "SUNY" means the State University of New York.

1.40. "Verified Settlement Class Member" means any Person whose eligibility

as a Settlement Class Member has been demonstrated through documentary or other

sufficient evidence whether submitted through the Claims Process as described herein, or

whether already in the possession of Respondents as of the date of this Stipulation,

including by way of any transcripts, secondary school reports, verification letters,

diploma letters, applications foradmission, communication from school officials, or other

evidence which verifies, to a reasonable degree, thatthe Person meets the requirements of

the Settlement Class definition. Any disputes concerning a Person's status as a Verified

Settlement Class Member will be resolved through the process described in Section 12

herein.
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2. SETTLEMENT CONSIDERATION

In full settlement of the Released Claims, Respondents have agreed to issue to

Verified Settlement Class Members refunds of tuition payments made to the Settlement

Institutions during each of the Settlement Terms to the extent they are eligible for such

refunds under the terms of this Stipulation. As described below, Respondents have

agreed to give notice to all potential Settlement Class Members and administer a Claims

Process (as described herein at Section 10) through which Respondents will verify the

claims of Settlement Class Members based on information provided inClaim Forms and

information contained in Respondents* existing records. For each claim that is

determined to be valid, Respondents will (a) issue arefund to the Person equal to theNet

Refund Amount (if any) and (b) pay the Fee and Expense Award to Class Counsel out of

the Gross Refund Amount attributable to each such valid claim (except with respect to

any Identified Class Members who havealready received refunds, as described in Section

9.4 below, whose proportionate share of the Fee and Expense Award will be paid by

Respondents). This Stipulation is intended to release and effect a total bar against any

future claims for refunds of tuition paid to any Settlement Institution during any

Settlement Term to the extent such claims for refunds are based on New York Education

Law § 355(2)(hX8), except for claims by any persons who affirmatively exclude

themselves from the Settlement Class.

3. CLASS CERTIFICATION

The Class Representatives and Respondents aver, and, solely for the purposes of

this Settlement, do not contest, that the Proceeding is appropriate for class action

treatment pursuant to CPLR 901 because: (i) the Settlement Class is so numerous that

joinder of all members, whether otherwise required or permitted, is impracticable; (ii)

there are questions of law or fact common to the Settlement Class which predominate

over any questions affecting only individual members; (3) the claims or defenses of the
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Class Representatives are typical of the claims or defenses of the Settlement Class; (4)

the Class Representatives will fairly andadequately protect the interests of theSettlement

Class; and (5) a class action is superior to other available methods for the fair and

efficient adjudication of the controversy. On that basis, and with the Court's approval,

the Proceeding shall be maintained and proceed as a class action pursuant to CPLR 901,

etseq.

4. PRELIMINARY APPROVAL ORDER

Promptly after execution of this Stipulation, Petitioners shall move the Court for

the entry of an order, substantially in the form of Exhibit B hereto (the Preliminary

Approval Order). The Preliminary Approval Order to be presented to the Court shall

specifically include.provisions which, among other things: (i) order that the Proceeding

be maintained as a class action for settlement purposes; (ii) preliminarily approve the

Settlement; (iii) define a class for settlement purposes as set forth in this Stipulation; (iv)

approve the Class Notice as proposed in this Stipulation; (v) approve the method of

notice as set forth in this Stipulation; (vi) set the Notice Deadline; (vii) approve the

.method of objection and exclusion;and (viii)schedule the Fairness Hearingto determine

whether the proposed Settlement should be approved as fair, reasonable and adequate,

whether an order of Final Approval should be entered thereon, and to consider the Fee

and Expense Award.

5. FINAL APPROVAL ORDER AND JUDGMENT

Upon Final Approval by the Court of the Settlement contemplated by this

Stipulation, the Parties shall jointly request that the Court enterJudgment. Upon entry of

the Judgment, the Released Claimswill be discontinued with prejudice on the merits, as

set forth therein provided that the Effective Date occurs.
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6. NOTICE AND ADMINISTRATION

6.1. FORM. The requisite Class Notice of this Settlement shall be in a form

approved by the Courtin the Preliminary Approval Order.

6.2. METHOD. Upon Court approval, Respondents, by the Notice Deadline,

will:

6.2.1. send a copy ofthe Class Notice and Claim Form, by e-mail and

U.S. mail, to every Person who attended a Settlement

Institution during any of the Settlement Terms and who paid

tuition at .a rate that was higher than the Resident Rate, using

the Person's last known e-mail address(es) and, for U.S. mail,

at both the Person's last known streetaddress (except ifthe last

known streetaddress is an on-campusaddressand the Person is

no longer a student at SUNY) and the Person's address at the

time of application to the relevant Settlement Institution

(provided, however, that SUNY shall not be required to send

the Class Notice and Claim Form to Persons who were non

immigrant aliens within the meaning of paragraph (15) of

subsection (a) of section 1101 of title 8 of the United States

Code at the time of their payment of tuition);

62.2. create and maintain a Class Settlement Website and take

commercially reasonable steps to register the Class Settlement

Website with major Internet search engines; and

6.2.3. issue a press releaseannouncing and describing the Settlement

and disclosing the web address of the Class Settlement

Website.
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63. COSTS. Respondents will pay all costs associated with the claims

administration process, including the Class Notice, Claim Form and Class Settlement

Website.

7. ATTORNEYS' FEES AND EXPENSES

7.1. Respondents and Respondents' Counsel acknowledge that Class Counsel

has a claim for fees for professional services and the reimbursement of expenses in

connection with their representation of the Class Representatives and the Settlement

Class.

12. Class Counsel will make an application to the Court for an award of

Attorney's Fees and reimbursement of expenses (the "Fee and Expense Award").

Respondents and Respondents' Counsel agreeto take no position on, and not encourage

any Settlement ClassMember to object to, the Feeand Expense Award or the application

therefor, provided that such application does not conflict with Section 7.3. Respondents

reservethe right to make a submission in response to saidapplication to the extent that it

materially conflicts with Section 73.

7.3. In its application, Class Counsel shall explicitly request that the Fee and

ExpenseAward be awarded to them based on the Aggregate GrossRefund Amount The

application shall also explicitly request that, except for a proportionate amount

attributable to the Already Issued Refunds, the Fee and Expense Award is to be paid by

Petitioners andthe Settlement Class and notby Respondents. For purposes ofclarity this

means that a portion of the Fee and Expense Award shall come from the Settlement Class

as based on refunds made after the Effective Date as part of the Settlement (including

amounts contributed as part of the Scholarship Fund described herein) and a portion of

the Fee and Expense Award shall come from Respondents based on, but in addition to,

the Already Issued Refunds. The Respondents' share of the Fee and Expense Award
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shall becalculated by dividing the total of the Already Issued Refunds by the Aggregate

Gross Refund Amount.

7.4. Respondents shall authorize, and requisition from the NYS Office of the

Comptroller, the payment of the Fee and Expense Award to Class Counsel at each of the

Periodic Dates as necessary and as they become calculated and due; provided, however,

thatRespondents shall not be required to makeany payment sooner than thirty (30) days

from the later of (a) the Effective Date or (b) Respondent's receipt of the Claim Form

underlying the refund at issue(if applicable).

8. CLASS REPRESENTATIVES

8.1. Petitioner Beer's Overpaymenthas been determined and agreed upon by

Class Counsel and Respondents' Counsel as the following amount, inclusive of Petitioner

Beer's share of the Fee and Expense Award: $13,717.75. Petitioner Strum's

Overpayment has been determined and agreed upon by Class Counsel and Respondents'

Counsel as the following amount, inclusive of Petitioner Strum's share of the Fee and

Expense Award: $13,340.00: Each of these amounts plus Interest shall be paid to

Petitioners Beer and Strum, by check payable to the IOLA Trust Account of Class

Counsel, thirty (30) days after the Effective Date.

8.2. In addition, Respondents will pay to Petitioner Strum an additional

$3,220.00 as -an incentive award for commencing the proceeding that led to this

Settlement, which generated wide-ranging and substantial benefits for, and advanced

complex claims on behalf of, the Settlement Classand countless other similarly situated

students in the future, This amount shall be paidto Petitioner Strum, by check payableto

the IOLA Trust Account ofClass Counsel,thirty (30) days after the Effective Date.
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9. PRELIMINARILY IDENTIFIED SETTLEMENT CLASS MEMBERS

9.1. Through the course of negotiated discovery in this matter, and pursuant to

Respondents' internal investigation in response to the Petition, Respondents, based on

their records, have identified a group of students who qualify as Settlement Class

Members ("Identified Class Members"), and calculated the amounts oftuition refunds, if

any, due to such Identified Class Members. The number of Persons who qualify as

Identified Class Members and (subject to verification through the claims process

described in Section 10 below) the Gross Refund Amount attributable to each Identified

Class Member, has been agreed upon betweenClassCounsel and Respondent's Counsel

as reflected in the Schedule of Identified Class Members annexed hereto as Exhibit A

(the "ICM Schedule").

9.2. Identified Class Members will receive the Class Notice and Claim Form in

the same manner as any other potential Settlement Class Member; provided, however,

that the Identified Class Members will receive reasonable notice informing them that

Respondents have determinedthat he or she qualifies as a Settlement Class Member and,

therefore, may be entitled to a refundoftuition.

9.3. While Identified Class Members must submit completed Claim Forms in

order to receive their refunds, to the extent that any Identified Class Member fails to

submita Claim Form or is otherwise determined notto beeligible, in wholeor in part, for

the refund amount attributable to such Identified Class Member (as described on the ICM

Schedule) the refund amount attributable to such Identified Class Member (as described

on the.ICM Schedule) shall be deposited into a scholarship fund to be established by

Respondents ("Scholarship Fund"); provided, however, thatthe foregoing shall not apply

to Identified Class Members who affirmatively exclude themselves from the Settlement

Class or to the refund amounts already issued as described in Section 9.4. These funds

shall be deposited in the Scholarship Fund within thirty (30) days from the later of the
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Effective Date or the end of the Claims Period, and thereafter shall be used to fund

scholarshipsfor SUNY students in futuresemesters who, in the sole discretionof SUNY,

both (a)meet all the requirements ofNew York State Education Law § 355(2)(h)(8) with

respect to the semester in question and(b) show financial need according to reasonable

standards established by Respondents.

^ 9.4. Respondents acknowledge that they have already issued tuition refunds,

based on New York State Education Law § 355(2)(h)(8), to some Identified Class

Memberssince the commencementof this Proceeding, as reflected on the ICM Schedule.

The parties agree that these Identified Class Members, as well as any other Persons who

received a tuition refund after the commencement date of this Proceeding basedon New

York State Education Law § 355(2XhX8), but outside the process defined within this

Stipulation (an "Already Issued Refund"), will be entitled to retain an Already Issued

Refund notwithstanding any provision herein.

10. CLAIMS PROCESS

10.1. Claim Forms will accompanythe ClassNotice and, as such, will be sent to

Settlement Class Members by Respondents in the same manner described in Section 6.

Respondents shall also e-mail or mail a Claim Form and/or Class Notice to any Person

who makes a written, telephonic,or electronicrequest therefor.

10.2. Commencing-no later than the Notice Deadline set by the Court and

continuing through the Claims Period, the Claim Form shall be available online at the

Class Settlement Website in a manner which shall allow visitors to download the form for

printing and submission by mail, e-mail, or fax at addressesdesignated by Respondents

for that purpose.

10.3. All Claim Forms shall be submitted under penalty of perjury and may be

submitted electronically or in writing (e.g. by mail,e-mail, or fax) to the Respondents. .
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10.4. Within forty-five (45) days ofreceipt, Respondents shal Iconduct a review

of each Claim Form and their relevant records and databases to determine whether a

refund is due to that Claimant. A refund is due when: (i) the Claimant submits a Claim

Formwithin the Claims Period;.(ii) the Claimant is aVerified Settlement Class Member;

and(iii) a positive Overpayment amountis calculated for thatClaimant

10.5. If, upon review of the Claim Form, Respondents are unable to determine

whether Claimant is due a refund or if it determines that Claimant is not due a refund,

Respondents shall notify the Claimant by e-mail or mail and state the reasons why the

information contained on the Claim Form is insufficient and/or deficient or why the

Claimant was not due a refund, as the casemay be (e.g. which of the requirements of

10.4(i), (ii) and/or (iii) were not satisfied). The Claimant shall be given thirty (30) days

thereafter in which to supplement or amend the Claim Form or provide such other

information or explanation he or she wishes to assist Respondents in determining the

validity of the claim. If no additional information is provided within thirty (30) days,

Respondents may reject the claim. If supplemental or amended information is provided

within thirty (30) days, Respondents will have an additional fifteen (15) days to further

review the validity of the claim, including such additional information as may be

submitted by theClaimant, after which Respondents shall either (i) approve the claim, in

which case, theClaimant isowed (and shall beissued) arefund; or(ii) reject theclaim.

10.6. Respondents shall, within three (3) business days of the approval of a

Claimant's claim or within three (3) business days of the Court's or any designated

referee's finding thattheclaim is valid, take all administrative action necessary to process

payment on the claim. Respondents'will authorize payment to each approved Claimant

the respective Net Refund Amount so owed by way of check mailed to the address

indicated on the Claimant's Claim Form. Class Counsel and Respondent's Counsel

acknowledge and agree that completion of the administrative action necessary to process

payment on a claim includes requisitioning payment from the NYS Office of. the
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Comptroller, and that it may take up to approximately thirty (30) days from the date of

such requisition for the NYS Office of the Comptroller to mail the check referred to in

the preceding sentence.

10.7. Respondents need not issue a refund to a Settlement Class Member to the

extent that the Claimant has a debt owed to Respondents, which is in pre-collection or

collection proceedings with the Office of the Attorney General (OAG) and/or acollection

agency under contract with SUNY, in an amount equal to or greater than any refund. If

Respondents exercise this right, in whole or in part, they shall so notify and explain to

Claimant in writing and, to the extent applicable, acknowledge if a debt, in whole or in

part, is satisfied.

10.8. No refunds (or authorizations therefor) as described herein shall be made

unless and until the Effective Date is reached. Nor shall any of the releases described

hereunder be deemed effective unless and until the Effective Date is reached.

11. REPORTING AND RECONCILIATION

11.1. At defined Periodic Dates (see below), Respondents' Counsel shall

provide Class Counsel with an accounting and progress report regarding claims,

including information describing: (i) the number of Claim Forms received; (ii) the

number ofclaims approved; (iii) the amountto be paidto each Claimant, (iv) the amount

to be paid to Claimants in the aggregate; (v) the amount of the Fee and Expense award

owed for each Claimant and for all Claimants in the aggregate; and (vi) the number of

rejected claims, copies of rejected Claim Forms for those rejected, and the reason and

documentation for that rejection.

11.2. The "Periodic Dates" will be: (i) ten (10) business days after Final

Approval of the Settlement; (ii) sixty (60) days after the Notice Deadline; (iii) thirty (30)
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days after the conclusion of the Claims Period; and (rv) every sixty (60) days thereafter

untilall disputedclaims areresolved or paid.

12. CLAIM DISPUTE RESOLUTION PROCESS

12.1. If either Party believes that a dispute exists relating to any rejected

claim(s), or the amount(s) paid to any Claimant, or whether a Claimant qualifies as a

Verified Settlement Class Member or is entitled to a refund, or the payment to Class

Counsel ofany part of the Fee and Expense Award, it shall notify the otherParty in an

effort to reach agreement.

12.2. If the Parties are unable to resolve the dispute, the sole manner for

resolving the dispute is for each to present the dispute to the Court or to a referee if the

Court so decides. The Parties agree that the Court's ruling shall be final and non

appealable and may not be objected to provided thatthe Court must confirm any decision

by adesignated refereeafter considering anyobjections to suchconfirmation.

13. RELEASES

13.1. Upon the Effective Date, the Settlement Class Members and each of their

executors, successors, heirs, assigns, administrators, agents, and representatives, in

consideration of the relief set forth in this Stipulation, the sufficiency of which is

expressly acknowledged, unconditionally and forever do fully and finally release, acquit

and discharge the Released Persons and each of their present, former or future officers,

employees and administrators fromany andall Released Claims.

13.2. Upon the Effective Date, the Released Persons and each of their

successors, assigns, administrators, agents, and representatives, in consideration of the

relief set forth in this Stipulation, the sufficiency of which is expressly acknowledged,

unconditionally and forever do fully and finally release, acquit and discharge the
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Petitioners, the Settlement Class Members and Class Counsel from any and all claims

arising out of the commencement, prosecution, settlement or resolution of the

Proceeding.

14. MISCELLANEOUS

14.1. Unless otherwise indicated in this Stipulation, all notices or

communications to the other Party required by this Stipulation shall be in writing by e-

mait and either U.S. Mail or overnightcourier, to the addresses stated on the last pageof

this Stipulation.

14.2. Prior to Final Approval, this Stipulation can only be modified or amended

by written agreement of Class Counsel and Respondents' Counsel. Following Final

Approval, no modification or amendment of this Stipulation shall be effective without a

court order.

14.3. This Stipulation is deemed to have been jointly drafted and prepared by

the Parties as a result of arm's-length negotiations between them. Accordingly, the

Stipulation shallnot be construedmore strictly against one Party than another.

14.4. This Stipulation may be executedby the Parties hereto by facsimile and in

separate counterparts, and all such counterparts taken together shall be deemed to

constitute one and the same agreement

14.5. Class Representatives, Class Counsel, Respondents, and Respondents'

Counselagree to abide by all of the terms of this Stipulation in good faith andto support

it fully, and shall use best efforts to defend this Stipulation from any and all legal

challenges. To that end, the Parties agree not to appeal an order of Final Approval

providedthat such orderis not materially inconsistent with this Stipulation.
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14.6. By executing this Stipulation, (a) Class Counsel represents that the

Petitioners have been advised of the terms of the settlement contained herein and have

consentedand agreed to the same voluntarily, oftheir own free will, without duress, and

with the advice and consent of counsel, and (b) Respondents' Counsel represents that

Respondentshave been advised of the terms of the settlement contained herein and have

consented and agreed to the same voluntarily, of their own free will, without duress, and

with the advice and consent ofcounsel.

14.7. This Stipulation contains all of the terms and conditions agreed upon by

the Parties hereto, and no oral agreement entered into at any time nor any written

agreement entered into prior to the execution of this Stipulation regarding the subject

matter of the instant Proceeding shall be deemed to exist or to bind the partieshereto or

to vary theterms and conditions contained herein. This/ptipulation mayonlybe amended

by a subsequentwritingsigned by the attorneys for
MJ-Grand P.C. j j ^

~ -Kl. -_, ^
datedate

ALL COUNSEL P.C.

By: Andrew L. Lee, Esq.
Peter Mustalish, Esq.
680 Fifth Ave. Fl. 5

New York, NY 10019
Tel: (212) 541-2429
Counsel For Petitioners and
The Putative Class

ERIC T. SCHNEIDERMAN

Attorney General ofthe State ofNew York
By: Laura M. Barnhill, Esq.
Assistant Attorney General
State Office Building
44 Hawley Street, 17thFloor
Binghamton, NY 13901-4433
Tel: (607) 721-8771
Counselfor Respondents

date

William Howard

Senior Vice Chancellor
General Counseland Secretary ofSUNY
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