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ale sexual organs removed” but, in ;ftddition, hag ei_: vat%:;a ;:)1;1-
Ebia constructed® and breast construction s-uar.gery.1 , ur © ,a toc-
tors testified that in their expert opinion Christie L(;tt eit%n :vcase e
man.8? Had the Anornymous court been presented W e e
Chri'stie Littleton’s, the court likely would have held tha
— "y m?rf:i}?azv girfrfl{aclil.lt to tell whether the Littleton court VY&:I
tr inIttLS ril(;ke a judgment about the condi’Fions, if any, uncifi'z)vrllr:cif
vt idual’s sex might be changed or, instead, the conditions,
o mdlvcli . hich an individual of one sex will be perm?tted to
ar uno;fe(‘):’le of his or her own sex. For example, zjl’fter not:ng tll-:at
?i’flg;n “wants and believes herself to be a woman”® ar}d 1 i}c;; az
rriade every conceivable effort to make herself a femal.e, 1{(1(: Contegm .
that would make most males pale and perspire to e
Sli;tg: 3:’33; the court concluded that “[tJhere are some thn?.gcs1 Ysrhe fsex *
ill being. They just are.”® Here, the court implie a86 X
V\'HH lntob'elthg.amd nothing can be done to change that fact. ce1
f:lc)flft iaslrrlot thereby suggesting, however, that transsexxllzlsxw:iilce
indivi their chromosoma , |
e & betagll:otc;erzlc?;};zleladl’:flftuiilf iosf for the legislature, should hlt
gl}s)oc;u:o do so, to determine what guidelinef, ,s,goﬁeg;\:iint 1:11(:
iti i i ing transsexuals. :
ifxfgﬁzlc;1$1torfn$iir;;aeg§:wu;‘::teviigoject to legislative control even if
One,sSeXaIZiIflf(():r.ent reading of the opinion, the court was su.fgges’ur{cg1
hat e: need not be understood as fixed at birth, but that it Wouri_
1t9eafosr the legislature rather than the courts t}(\) devzks)g) K;elz?apf(zﬁat_
' ’ changed.
Tte tesliotvov dzt’grrllc';mir h"??ng,e sase;(})lsa}cfloperatgive male-to-female
ers

7 Littletonr, 9 S.W.3d at 224.

80 Td.

81 Id.

82 Id. at 225.

8 Id. at 230.

84 Littleton, 9 S.W.3d at 230-31.

8 Id. at 231. - T
i . 2002) (“In Littleton, the unnin
Gardiner, 42 P.3d 120, 133 (Kan ! od running
i fﬁe . r}i ]istt:}t\ee :aj:rl;ty’s opinion was that a person’s gender was immutably fixed by
rougho
Creator at birth.”).
87 Littleton, 9 S.W.3d at 230.

88 Ille thﬂetml cour gge te t y P S Eh S L
t su, S d, I ‘Nou].d be ultE]lectuall O Slble f()l 1S CO rt to write a
r()tOCO]. f()r Whell tl‘anssexuals Would be recoquZEd as h.alelg SuCCeSSfully Challged f.helI
p
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transsexual can marry a woman but not a man, and a post-operative
female-to-male transsexual can marry a man but not a woman.
One element that distinguishes Anonymous from Littleton and

M.T. is whether the husband knew of his wife’s transsexual status.
Knowledge of the partner’s transsexual status might be a matter of
some importance to the individual who is not transsexual, just as it
might be important for an individual to know if his or her spouse is
unable to bear or beget children®® In M.T., the court noted the
plaintiff had not only undergone “surgery for the removal of male

sex organs and the construction of a vagina,™! but the defendant
had “paid for the operation.” There was thus no question that the

defendant had understood that his wife was a post-operative
transsexual, just as it was clear in Littleton that the husband had
understood that his wife was a post-operative transsexual.?

Just as it might be important to know whether one’s spouse
will be able to bear or beget children, it might be important to know
whether or not one will be able to have sexual intercourse with
one’s spouse.® In Anonymous, the couple did not have sexual inter-
course, whereas the couples before the M.T. and the Littleton courts
had.® The facts of Anonymous were not simply “less complicated”
but, instead, were so different from those involved in M.T. and Lit-
tleton that Anonymous is more plausibly construed as having sup-
ported rather than undermined Christie Littleton’s legal claims.

sex.” Id. However, the court suggested, “[t]his court has no authority to fashion a new law
on transsexuals, or anything else.” Id,

8 Cf. Woman, Transsexual Wed in San Antonio Ceremony, Darras MORNING NEWS, Sept. 19,

2000, at 22A, available at 2000 WL 26903464 (describing a marriage between a woman and a
post-operative male-to-female transsexual).

% Cf. Richardson v. Richardson, 103 N.Y.S.2d 219 (N.Y. 1951) (annulment granted based on
husband’s fraudulent representation that he was willing to have children).
o1 See M.T., 355 A.2d at 205.

92 See 1d.

9 See Littleton, 9 SW.2d at 227.

% See T. v. M., 242 A.2d 670 (N.]J. 1968) (annulment granted because of inability to have

intercourse); Manbeck v. Manbeck, 489 A.2d 748 (Pa. 1985) (annulment for inability to
have intercourse).

% See M.T., 355 A.2d at 205 (“They lived as husband and wife and had intercourse.”); Lit-
tleton, 9 S.W.3d at 227 (“Christie and her husband were married for seven years, and,
according to the testimony, had normal sexual relations.”).
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B. Gardiner

In In re Estate of Gardiner,* the Kansas Suprsrrlnzn (;o:r; jsi_
cided whether a marriage celebr:;cli Vt\),ztswjjﬁdi 7m] e e
operativedncliaéei;?\-fcf?tiafliecat:eaasi?ch indicated that she was f.emarllc;ﬁ
%iicrﬁ?the certificate had been amended Pursuan(; to aO\I/IVm(c);)herS,

tute® The questions before the cogrt included, am ?n v
f:;ethc.er full faith and credit must be given to the Wiscons

e 100
’ ) ended birth certificate). . o
d Noglestii:: one of Article IV of the United States Constitution

reads in relevant part, «Full Faith and .Cre:d.it shall bedillvesno?eiaei};
he public Acts, Records, and ]ud1c1a1. Procee g il
Si?\ter t;c;te ”g“ The plain wording of the provision 1i‘.ugliestf1 fha e
e fai i iven to acts should €
deg’ree' o 'fal;cxhtc? ?{iocrr;g :fltioc}?zh%uld equal that which is given ’fco
"Nhl'd'l b dings.192 Yet, implication of the express languagfe. ;)1
T o twi%h.standing, the Court has suggested that the fa%’ih
thedcc?rrelztdr?trgioto sister state judgments is more robust tgzn :cr}:usmm
o i ; tutes) or records. :
el o ;3\43;:;2' étjrt;i“atcltlse %fited ?C,vtates Sgpreme C0u1§L
e ¢ Geril:f:are is “no roving ‘public policy except@n’ to the fu.f
mjdde o d('at due judgments.”™™ A “final judgment in one Statc?, 1t
e ani Cge 211 court with adjudicatory authority over the sub}ec'-
et dy rsons governed by the judgment, qualifies for reclio%im
H}attef ‘o 1}91@ t the land.”’® However, the amount of crecht106 ue
Floc?giiﬁggisozreater than the amount of credit due to laws'™ or
ju

——
9 47 P.3d 120 (Kan. 2002).
97 Id. at 120.
98 Id. at 122.
9 1d.
100 [4. at 134.

101 §pe US. ConsT. art IV, §1. . | .
i P.2d 44, 65 (Haw. 1993) (suggesting that because ar 8 he
102 Cf. Baehr v. Lewin, 852 P. : T e anel atvesey 57

IlaVVall COI[StltuthIl eXpreSSly lIlCludeS sex alOIlg W 1&[ ra
Shollld be aCCOIded tlle same 1EV31 Of StrlCt SCIutlIly VV]:leII. USEd asa
tected CategOI‘IES, eaCh

classification).
103 522 U.S. 222 (1998).
104 Jd. at 233.

- tive measuIeS
See ld at 232 ( OllI precedellt dlfferelltlates tlle Cr edlt oW ed to 1aVVS (leglsla

and common law) and to judgments.”).
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records,'” since the required recognition of the latter is subject to a
public policy exception.!®
The Kansas Supreme Court was correct to reject!® that the Wis-
consin record indicating that J’Noel was female'® had to be ac-
corded full faith and credit.'!* The United States Supreme Court has
made clear that the “Full Faith and Credit Clause does not compel ‘a
state to substitute the statutes of other states for its own statutes
dealing with a subject matter concerning which it is competent to
legislate.””"1? However, the Kansas court was incorrect that accord-
ing full faith and credit to the Wisconsin record would contradict
Kansas public policy. Indeed, in order to rule against J’Noel Ball,
that court had to ignore its own stated position with respect to the
deference due the legislature.

The Kansas Supreme Court made clear the “fundamental rule
of statutory construction is that the intent of the legislature gov-
erns.”™® The court suggested a “male-to-female post-operative
transsexual does not fit the definition of female,”!4 and implied that
if male-to-female post-operative transsexuals are to be allowed to
marry men, that is something that the legislature would have to de-
cide to permit.'

The Kansas Supreme Court implied in its opinion that it was
working with a clean slate, as if nothing relevant had been said or
done by the legislature to indicate the state’s position on the matter

107 See Steele v. Campbell, 82 N.E.2d 274, 275 (Ind. 1948) (suggesting that full faith and credit
need not be given to birth certificate from another state).

108 McDonald v. City of West Branch, 466 U.S. 284, 287-88 (1984) (explaining that only judicial
proceedings are entitled to full faith and credit); In re CM.A., 557 N.W.2d 353, 356 (Minn.
1996) (suggesting that full faith and credit need only be given to issues that have been
fully litigated); In re Laura F., 99 Cal.Rptr.2d 859, 866 (Cal.App. 5 Dist. 2000) (suggesting
that statutes and records should be treated in same way for full faith and credit purposes
and that neither is due the robust faith and credit which judgments are due).

19 The Gardiner court noted that the “Court of Appeals found no error in the district court’s
not giving the Wisconsin birth certificate full faith and credit.” Gardiner, 42 P.3d at 124.
Given that the state supreme court’s decision is predicated on the Wisconsin record not

being given full faith and credit, it seems safe to assume that the court is approving of the
position taken by the lower courts on this matter.

110 See id. at 122,
1 See id. at 134 (discussing the claim that full faith and credit had to be accorded).

112 Baker, 522 U.S. at 222 (quoting Pacific Employers Ins. Co. v. Industrial Accident Comm’n,
306 U.S. 493, 501 (1939)).

13 Gardiner, 42 P.3d at 135.
114 Id
115 See id. at 136.
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the court implied that (1) the legislature

had not spoken to the issue before the court, (2) the issue was some-
thing appropriately decided by the legislature rather than the court,
and (3) the court was simply refusing to usurp the legislature’s
function. After all, “if the legislature wishes to change public policy,
it is free to do so, . . . [the court is] not.”16 Ironically, had the court

really been willing to defer to the legislature on public policy mat-

ters and to take legislative silence as an endorsement of the status
oel Ball’s status as a woman.

quo, it would have recognized J'N
A little background is required to understand why the court
would have reached a different conclusion if it had taken its own
t, as the Kansas Court of Ap-

espoused position more seriously. Firs

peals recognized, existing regulations promulgated by the Kansas
Department of Health and Environment permitted “individuals to
change the sex designation on their birth certificates ‘with a medical
certificate substantiating that a physiological or anatomical change
occurred.””” These regulations are important to consider in any
analysis of Kansas public policy. For example, assuming that these
regulations were valid, there would be no need to examine whether
the Full Faith and Credit Clause required recognition of the Wiscon-
sin record change. After all, Kansas should be quite willing to credit
an amendment to a birth certificate in another state if the amend-
ment would have been permitted locally under those same condi-

tions, since one then could hardly claim that legal recognition of the

amended birth certificate would somehow undermine an important

Kansas public policy.'*®
The Kansas Court 0
exceeded its authority when p

before the court. Basically,

f Appeals held that Health Department had
romulgating the regulation which
permitted amendments to birth certificates in cases like J"Noel
Ball’s.l? Basically, the court suggested that the legislature had au-
thorized the Secretary of Health and Environment to make regula-
tions which “prescribe procedures for making minor corrections to
certificates or records.”? Because a change of sex was a “funda-
mental change,” the court held that the regulation “oversteps” per-

116 Gee id. at 136-37.

117 See In re Estate of Gardin
20(b) (1) (A) (@)

118 Gee id. at 1107 (“T’Noel argues that Kansas public policy not only is not
ing full faith and credit to the Wisconsin birth certificate but that it
approach.”).

119 [d,

120 Gee id. at 1108 (citing K.S.A.200 Supp- 65-2422c).

er 22 P.3d 1086, 1106 (Kan App.) (citing Kan. ApmiN. Recs. 28-17-

violated by grant-
supports such an
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missible bounds and
missib thus cannot be considered to reflect Kansas

The i .
vort fe;r;tc«)e;l?eg'late z.;lp'pellate court’s analysis is unpersuasive for
o fundam. t1rlst, if indeed the legislature had not intended to
Pt er; al changes such as modifications to an individ-
" ;genz 13r'1, then the l-egislature would have been preclud-
b Shoilr 1;1g sex .des?gnation even if those changes had
olnte Eaats ya (’;(?r the individual had been born. Thus, on the
r——— tor;ie;?;gibcg ;(I;Lgeu ?ztaiblin% statute, the Secretary was
- ; ons for a particular
Vozit‘l;iiegs,t?l:n;s)l(y, ’;hose. Wl’:llC.h would be minor}.j Because Ele‘[:aeng;erg ircif
irilelAyciys 0 tem individual allegedly did not fall within that
Categ to, X cretary V\'Joulq be precluded from prescribin -
change the designation of sex, even if that procedirzrcv)\faes

designed to corre i
ct a mistake
ual was born.122 that had been made when the individ-

The i '

that the S;Icl:z:rledv? te appellate court presumably did not believe
ing procedures 22) af: PIECIUdEd as a general matter from prescrib-
Indeed, the court cit c‘ienh the sex designation on birth certificates
wanting to adopt t}lhe the Littleton decision with approval, ' as if
garding an indixlrj'd ?7 Littleton .mterpretation of when changes re-
i Littlgtol ual’s sex dt?s1gnation would be permitted. How-
desiénation e n afnalY51s did not suggest that a change in sex
ol Soptand tht sio undarner.fcal that it could not ever be permitted
—— Ironicalrln e ?ﬁx deSIgnatl_on changes were permissible and
mediate appellate C}(;,u 1rte ;:Slczilr}\?;;c;npszelreg Sy ;he Gardiner inter-
roa ; ecluded adoption -

fhe é;;i:f S:Ztsi’by the Littleton appellate court, ri)twit}?sftgrfdif
Prosumabl ; ;ym};athy for that very approach,124 &
tween minor a1}1]c,1 fuﬁgatmirigfecllits COm'tt was clistinguishing be-
ishi . ges, it was not really distin-

;g}ie Clz)llrllﬁ ?rilfer;%l categories such as sex versus time of birth.y Rd;:f}tller;
was suggesting that minor changes were those that

121 See id. at 1108.

122 See id. (“To correct,
" ST , generally means to make ri .
Dictiona : make right what is wrong. [citi )
term ‘cogeff 75}?51 Dedl 39 This exvurt eontd dind dot giving Orl"gin[:mrﬁ Banlaian S Law
ity in promulgating ;P:rlgn 2% t1;f2?§1;ilth e vironment exceeded itsr}s’t*‘“‘itory%“i(t)hthe
K ; ALK -17- ) 1) (A) . or-
nations in response to anatomical Chan(ge)sF’s)) (i) as it related to amendments of sex desig-

123 See id. at 1108.

124 See notes 24-27
and accompanying t .
designati g text supra (discussing ti
esignation could be made according to the Littleton cogrt)lmes when changes to the sex
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involved no changes to the external world but merely involved

changes to the record so that it would more accurately reflect what
was frue at the time it was made."” If this was the court’s implicit
then corrections would be permissible even to a sex
xample, the newborn’s sex had been mis-
recorded. However, a separate question is whether the appellate
court accurately reflected legislative intent, and a variation of the
scenario illustrating the implausibility of the Texas appellate court’s
interpretation of the Texas statute!?” casts doubt on the Gardiner in-
termediate appellate court’s interpretation, too.

If the legislature had only wanted to permit corrections to birth
certificates to achieve a more accurate reflection of the world ex-

isting at the time of the recording, then one would not expect the

Kansas Legislature to have permitted paternity that had been estab-
cted on the birth certif-

lished only subsequent to the birth to be refle
icate as if it had been known earlier.® After all, in the scenario

envisioned, the child’s father would not have been known at the
time of birth and the record would have accurately reflected that
fact. Yet, there are public policy considerations in addition to accu-
racy at the time of recording that should be included when deciding
which “correcting” policy is best. Arguably, just as the lack of
knowledge regarding the child’s father at the time of birth should
not preclude that information from being correctly reflected on the
birth certificate once that information is known, the lack of knowl-
edge of the child’s sexual identity should not preclude that informa-
tion from being correctly reflected on the birth certificate once that
information is knowrn.'?’

There is a more subtle difficulty with the interpretation offered
by the Kansas Court of Appeals. The Secretary’s prescribed proce-
dures for amending birth certificates had been promulgated and the
legislature had been on notice that changes were permissible in a

approach,'*
designation if, for e

125 [y Re Gardiner, 22 P.3d 1086.

126 Gee note 109 supra (suggesting the kind of correcting interpretation offered in both Littleton

and Ladrach).
127 Spe notes 33-34 and accompanying text supra.

128 Byt see Kan. STAT. § 38-1128 (b) (“The fact that the father and child relationship was de-
clared after the child’s birth shall not be ascertainable from the new birth registration, but

the actual place and date of birth shall be shown.”).

129 Admittedly, these may be disanalogous if sexual identity is not established at or before
birth. See note 40-41 and accompanying text supra. Of course, birth records serve numer-
ous functions, only one of which would be to reflect the facts at the time of birth, so this

possible difference may not be that important.
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case like J’Noel Ball’s. Yet, the legislature i
flai;z il(il(eir t};,at it l?elieved this agilsurpati}(;zrildocfl(;I:ﬁ;ls::flyngrt(:}ind%
Givei od 511; ?t?r;twe,ly w1t.h the position adopted by the Secret:lt it
Civen th Waﬁtsi ature’s tacit approval or, at least, acquiescencery'
couxt ot wan n?g tohusurp legislative roles would presumably Ir;
wadiced the infent of the e, Indeed, e oot o
i 1t C ature. eed, given t
. Oglliscl;itlggeléijdngt indicated any disagreement with%che unézgyitj:e
it lz' the pI:ESCI‘lbed regulations, a court bent on reg-
g, making .pohcy would presumably be loath to step i
< Me;;rznﬂ:at the l.egls.lature’s policy had been undermined e
A her leliréllietu}(g 1ts own commitment to deference to the leg-
' mention}zhe g ma mg’ matters, the Kansas Supreme Court failed
O T on e ;crstary s promulgated regulation and the legisla-
it st tua followed the promulgation of the policy. B
e Joops ;ad ;e of th‘e background of the case, the court coulzll
UL Sk ad been given no guidance and, perhaps, that the
oy t\fvas simply to c-ie.fer. Had the court mentioned the
existin havg; 2! éon when- e>.<p1a1m.ng its own duty to defer, the court
el B mson‘.le difficulty justifying its denial of the validity
O Moel Ball legi:f:;;gees?ﬁiccertainly would not have been able to
Ball’ssmarriage should not be E;;\Crg;r?zr:;lgw S oAl A Host
Where;}}:}:}(::er E’jmt there had.been something amiss in the process
by o Bt evallcnt regulation had been adopted or promulgated
7y fhe S rema-ry g Health and the Environment. That the legisla-
misht at oo :;; leilii:rl;te at{:li ;he regglz;tion had been promulgated
; as an indicator that the sub
;l:si :;grl:éa:o;nv;as fl.'tot.undermining public policy!3! andsfc?f:lcse ;);f
o atns Crgdit a 1mdmg thafc according the Wisconsin record full
o sty mst:;(;u getz?:;r:g?e Kansa‘s policy. The Kansas Court
hurﬁl}% J'Noel Ball’s legal positicffﬁ;lanon % melthes helplng nor
e Kansas Supreme Court ignor ’
gated regulation concerning change§ to seeC:( ;}Liigsf1;if£ir};rfstzzzng$-

130 See Gardiner, 42 P.3d
+42 P.3d at 136 (“We vie islative si .
are not included.”). w the legislative silence to indicate that transsexuals

131 Cf-. ISB V. COHleIlCa, In. . . . ’ lch.. App. 1986 leglslatﬂ/e SIIEIlce con-
gr ’ ¢ " ( ) ) (

Ille Ga’ dl”e7 court lIlStead dECIdEd to treat the regu].atlon as Ileutlal. See Id at 108 ( »Ve

read the Kansas regulati
on as neutral, favorin i ’ i ’
effect of the Wisconsin birth certificate.”) g s SIS P
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T e K o e e
Ezi,a?g ZSir;VggaindZ?standing c%o npt en;gﬁgassmg;;fgexg;
?15-”134 Tl}et}f: lglgpcr)ls(,)i:zdseg’lazo:ll’:eempliiglaogiollog';:al man and a
Sl yoman and ot pesens v e i e
di?Phoriar”135 e COHC_ uthe def?nition of ;1 female.”% Yet, the
iSth’t; aar;fl;);?sai)fc?\f:srgi)fgmc;. If nni%gher :;atlﬁ;?fﬁe‘ﬁgs:; gz:
;225: Sézi::?zﬁzur?:j;zfgﬁ?r;e()::—(z)‘;eraegge transsexuals to marry
anyor\ﬁhiieal’:ile legal analyses offered }i‘;yl the Kﬁﬁ:hzgdlai;sx?i
i inti onetheless esta :
:I?gsésstv:teezeaig’ ;%zsgl;l;%ﬁ‘?;?;a:ssex;eﬁf Sti‘frlg a;fl ?\rygv p}ezr;s;—}
indivi appa 2
;e;tfzpzirézel?ir‘l];g;i;g fcs?ler::larlr)}lf) individuals of their chromo-
Somaézer::(s.izger a post-operative transsexulall ;vho marr'izes dsc;r;;:(()):g ;r;
accord with local law. That marriage will be recogni s long as
the couple stays within the state?. However, a n.lore iﬁ;ﬁje icaed 1o
sue is presented if the couple w1shes to de’.cerm}llne Wrria e
eral governmept or other states will recognize ;rii n;a;n W%i - THEE; &
o et operative. manssonal will pe recognized in

Texas and vice versa.

S
III. FEDERAL AND STATE MARRIAGE RECOGNITION LAw

Married individuals are entitled to a vrflriety of fede.ral be?lifi)tz
to which they would not otherwise be entitled,”® and it mig °
important to know whether the Federal Government would recog

133 Gardiner, 42 P.3d at 136.
134 Jd, at 135.
135 Id

136 ld.
] S 18 e as 10 g t T gs es ] :l' € C F ost p tive transse [Lla]f

138 Gee M.T 0. J.T., 355 A.2d 204 (N.J. App. 1976).

139 “arha]a l Co But [/Vhy ot rria n ESSEty on Vermont’s Cnﬂl Unlo ’ -
" N Ma ge. A Nns Lﬂw Sa?ﬂe Sex
JVTa”lﬂg&, a”d )»(Sepa"ate But (UTI)Equal, 25 V1. L. RE‘/. 113, 145 (2000) (dlSCLlSSlng over 1049

federal laws that include marital status as a factor”).
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nize a marriage that is recognized by an individual’s domicile. Fur-
ther, society is becoming ever-increasingly mobile and individuals
whose marriages are recognized locally might want to know
whether their marriage would be recognized in a different jurisdic-
tion where the couple plans to move. While there is no case law on

point,' there are a number of cases and statutes which are at least
of some relevance to these issues,

A. Federal Benefits

To determine whether the Federal Government would recog-
nize a marriage between a post-operative transsexual and his or her
marital partner, it will be hecessary to consider the Defense of Mar-
riage Act (DOMA), 4! as well as some cases in which courts discuss
the federal protections which are accorded to transsexuals. A few
difficulties should be noted at the outset, however. One is that the
definition of “sex” for purposes of DOMA has not yet been litigated,
so the interpretations of “sex” for purposes of other federal statutes
may be helpful but certainly will not be dispositive on this issue.
Another is that the interpretations of “sex” for purposes of other
statutes have often focused on whether a provision prohibiting dis-
crimination on the basis of sex includes protections for transsexu-
als—they have not focused on whether the sex of a post-operative

transsexual corresponds to his or her apparent rather than chromo-
somal sex.

sex marriages, see id. at 225 (refer-
ring to Ky. Rev. Stat. Ann. § 402.020(1)(d)) and id. (referring to Jones v, Hallahan, 501

with respect to whether Texas would have to recognize the Littleton’s marriage, see notes

159-73 and accompanying text infra, it is something that the court should at least have
mentioned, if not considered.

Y The Littleton court mentioned DOMA. See Littleton, 9 S.W.3d at 226, (c
gesting, “[s]o even if one state were to recogniz
be recognized in any other state.”). See id. O
whether the Littletons’ marriage was a same-s

ryptically sug-
€ same-sex marriages it would not need to
f course, one of the questions at hand is
ex marriage.
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The Defense of Marriage Act¥? has two differfent sfectifozs
which differ in important ways. One part defines marriage for fe

eral purposes:

In determining the meaning of any Act of Congrtzlss, hczlli'sct)rfai;’i iud_
ing, regulation, or interpretation of the various adm e

i d agencies of the United States, the wor age”
o annl agle al union between one man and one woman as ' 1;1
glea(? Sar?d gvife gnd the word “spouse” refeis only to a person of the
oggosite sex who is a husband or a wife.

The provision makes quite clear that only marriages betweirl
ne man and one woman will be recognized for federal purpoiei; -
OHowever it is simply unclear whether the federal g(?ver?men ogal
] i hich marriages involve a
to the states with respect to Wik . : 82
def'z; gf one man and one woman or instead will usef 1’:15 cmlm defﬁ
tor he federal govern-
i i t even after DOMA t
tions. Thus, it may be tha : - DOM e
ment would recognize the marriage at issue in M.T. and ;vouiieone
ognize a marriage of a post-operative transsexual V.Vlt som one
rich{?smor her apparent sex,'> as long as the respective domicile
c i i oman.
characterized these unions as involving one marn anld Tlm V\cri oman.
Or, it may be that the federal government has 1mfp D1ccl) N){an pthaJf
. ? so
initi “ ” “woman” for purposes o '
definitions of “man” and f DOMA S0 th
i i involving transsexuals will be g .
only certain marriages invo g
and Company, e
In Holloway v. Arthur Andersen . it i
i d to find that Title VII was gn
cuit Court of Appeals refuse et B ey
i loyment discriminatio
ct transsexuals against emp | d
preortee being discriminated against because of their transsexual sta
w

13 s in .
tus.'¥” However, the court did suggest that “transsexuals claiming

discrimination because of their sex, m’alg or fellquale,kv;r)ogi t)cf(l;zrllzg
state a cause of action under Title VII.. 1. In jc wenhaci develop,e .
the same circuit suggested that the jurispru egcgt 2 developed
subsequent to Holloway'® and that Congress had inte

142 Py, L. 104-199, 110 Stat. 2419.
431 USC. §7.

144 A Se[)a]ale 1ssue 1s whe I eT II a limitation Vl()lates fedelal constitut OIlal gualalltees.
suc 1

See note 61 supra.
145 See note 80 supra.
146 566 F.2d 659 (9th Cir., 1977).
147 See id. at 664.
18 Id.

149 204 F.3d 1187 (9th Cir. 2000).
i 9)).
150 See id. at 1202 (discussing Price Waterhouse v. Hopkins, 490 U.S. 228 (1989))
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legislation barring discrimination on the basis of sex and gender. 151
Because Congress also wished to offer protection on the basis of

In Miles v. New York University,'s® a federal district court held
that a pre-operative transsexual could sue New York University
under Title IX for sexual harassment.’s* A professor employed by
the University had made humerous unwelcome advances!ss because
of the plaintiff’s apparent sex.'% The court suggested that the pre-
operative plaintiff was male 157 byt did not address whether a post-
Operative transsexual should be classified in terms of her apparent
rather than chromosomal sex.

The central issue here is how the sex of a post-operative
transsexual should be classified for purposes of the Defense of Mar-
riage Act. Two federal cases are relevant in that they discuss mar-
riages involving post-operative transsexuals, although they do not
address the Defense of Marriage Act and they occurred prior to the
development of much of the case law involving transsexuals,15

In Hoffburg v. Alexander, Marie von Hoffburg challenged her
discharge from the Army.’ Von Hoffburg had married a female-
to-male transsexual, and the Army had claimed not only that the
marriage was a nullity but that von Hoffburg should be discharged
for “homosexual tendencies.”160 The Hoffburg court remanded the
case to the Army Board for Correction of Military Records for a de-
termination of whether von Hoffburg was “a ‘homosexual’ within
the meaning of the DOD’s [Department of Defense’s] policy direc-
tive” and whether she possessed the prohibited tendencies referred

152 See 204 F.3d at 1202 (“we conclude that Schwenk’s assertion that the attack occurred be-
cause of gender easily survives summary judgment”). The Schwenk court was analyzing
the Gender Motivated Violence Act (GMVA). See id. at 1198, But the court’s analysis ap-
plied both to the GMVA and to Title VIL See id. at 1201-02.

1979 F. Supp. 248 (SD.N.Y. 1997).

154 See id, at 250 (denying defendant’s Summary judgment motion).

155 See id. at 249,

156 See id. (“The issue before us js whether Title IX protects a biological male who has been
subjected to discriminatory conduct while perceived as a female.”),

157 See id.

1% Both cases occurred over twenty years ago. See notes 144 and 151 infra.
159 Hoffburg v. Alexander, 615 F.2d 633, 634 (5th Cir. 1980).
160 1d. at 635-36.



Hous. J. HEaLtH L. & PoL’'Y
324

to in the statutory language.’® The Hoffburg f:ourt 1‘m]i>hz<i t;};t Vt};i
difficult issue was not whether von Hoffburg’s mialrlta hli i
female but whether von Hoffburg shogld be thoug e erati.ve
Thus, the Hoffburg court seemed Co.nf1dent that plos ) p
trans,sexuals remained members of their chromosoma seti;:ut e
In Darnell v. Lloyd, the plaintiff sued the Cf)rmec i
Commissioner of Health to have the sex de81gnat11(6);1 rec e
Omb' th certificate changed from male to female. Thebp 11 s
?1:11;1 u11r1dergone sex reassignment surgery anF1 wantedblifio g]:t,ta;n -
tificate to reflect that change because “she will be un]i D et
i arrv a man unless she can produce a bir
e lniming he}; a female 6 The court suggested that l_aecausi
Eroz{znfnulnngamental interest in marriage . . . [may be] 1mp115at§ci,n
ﬂ'(z: Commissioner could not refus‘e to change the se: diess:;gtr;a ﬁﬁerest
the birth certificate without showing some subligar%llla state e
that would be undermined by such a change. e el cou
thereby implied both that a post-opelrative tiiar;if;xze;l) ;s:operaﬁvi
someone of his or her chromos.oma sex an P
Je-to-female transsexual has indeed c.hange .
™ While not squarely addressing the issue hef, theiiogz:ricir}i
Darnell courts implicitly took oppo§1te approaches \{vjnder [%DQMA,
whom transsexuals would be perrr_utted to maliry. Under
iages will only be recognized if the marital par e
bors of h osite sex. One infers that the Hoffburg and Dar
e el(zlpgisa ree about whether Littleton’s or Ball’s marriage
Cour;il VfV(i{lwithin %che DOMA exception. Congress simply faﬂed to
;\;(;tify 3vhether the determination should cllz)ebm?dek;cl);ela% :\V;erlirznt;
indivi ’s chromosomes ot, instead, by 100

Oﬁ tf}:tt)rliwfliilni clarifying language, one can only e?cp‘ect at iejﬁ
geal of lit.igation until the matter is resolved, although it is no

161 Id. at 639.

i ed sexual
162 See id. at 640 (“Whether Marie von Hoffburg’s allegeg‘ mal}rflage a?sciloﬁzez;u;R iy
ntac i 1 fall within the prov :
i iologically female transsexua ' o
Con:a'd? ‘gl'tl(: ;o:gseiualsyis an issue which should be determined by the approp
ertainin . -
Iz:uthorities after full administrative review. ).

5).
163 Darnell v. Lloyd, 395 F. Supp. 1210, 1211 (D. Conn. 1975)
164 [d, at 1213-14.

165 [,

’ . P P- ’ . . i . .Y B ’

166 Da”lell 395 I Su 1210 Ci RiChal‘dS \4 UIlited States Tennis ASS n 400 N S 2d 267
’ Rl ",

272 (1977) (Suggestnlg ﬂlat a(:cordlllg to a.ll IIldlcatOIS EXCept CllIOIIlOSOIIlal, Renee cn-

ards was female).
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clear how courts could even decide this issue absent more direction
from Congress.

B. Interstate Recognition

The other provision of DOMA is at least as complicated and
difficult to interpret. That provision discusses the full faith and

credit implications of same-sex marriages or marriage-like relation-
ships. It reads:

No state, territory or possession of the United States, or Indian
tribe, shall be required to give effect to any public act, record or
judicial proceeding of any other State, territory, possession, or tribe
respecting a relationship between persons of the same sex that is
treated as a marriage under the laws of such other State, territory,

possession or tribe, or a right or claim arising from such
relationship.167

This provision seems to suspend the traditional full faith and
credit rules for marriage-like relationships involving individuals of
the same sex.'® Yet, it does not specify which law determines
whether the parties are of the same sex and thus whether their rela-
tionship need not be given full faith and credit. It would matter, for
example, whether the relevant law is the law of the state where the
individuals were married, the law of the forum state, or federal law,
and there simply is no specification in the statute itself.

Consider the marriage at issue in M.T.16? Suppose that the
couple had remained married but had moved to Texas. According
to New Jersey law, this is a marriage between two individuals of
different sexes and thus was not a same-sex marriage at the time
that it was celebrated. However, according to Texas law, this is a
same-sex marriage. It is simply unclear whether this is the kind of
marriage that DOMA was intended to cover.

Under one interpretation of DOMA, this marriage would not
have to be recognized, since according to Texas law it is a “relation-
ship between persons of the same sex that is treated as a marriage
under the laws of . . . [another] State.”'7 On another interpretation,
this would not fall within the DOMA exception because under New

Jersey law this is not “a relationship between members of the same

16728 U.S.C. § 1738C.

168 A separate question is whether Congress has the power to make such an exception. For
reasons to think that it does not, see generally Mark Strasser, Loving the Romer Out for Baehr:
On Acts in Defense of Marriage and the Constitution, 58 U. Pirt. L. Rev. 279-323 (1997).

169355 A.2d 204 (N.J. App. 1976).

170 14,
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sex that is treated as a marriage.””! On yet another interpretation,
the question is whether under the federal criteria for determining
sex, the marriage celebrated in New Jersey was between members of
the same sex or of different sexes.

Congress failed to specify whose law to use to determine sex,
because it was not focused on marriages involving post-operative
transsexuals when passing DOMA. However, lack of specified in-
tention notwithstanding, courts will have to guess what Congress
intended, either trying to capture congressional intent or hoping
that Congress will make the appropriate correction if its intent is
misconstrued.

Even if congressional intent were clear on this matter, not all
issues would then be resolved. DOMA allegedly creates an excep-
tion to the full faith and credit guarantees afforded by the Constitu-
tion. However, there is an additional wrinkle to these matters
which is not settled by DOMA.

Suppose that DOMA were interpreted to apply only to those
marriages which were viewed by the domicile at the time of celebra-
tion as involving same-sex partners. On this interpretation, the mar-
riage at issue in M.T. would not fall within the exception created by
DOMA because the New Jersey court characterized that marriage as
being between a man and a woman.”? In that event, background
law would not have been changed by DOMA and the issue would
be whether the Full Faith and Credit Clause permits states not to

recognize a marriage validly celebrated in another jurisdiction.

Both the First and the Second Restatement of the Conflict of
Laws suggest that a marriage valid in the states of celebration and
domicile at the time of celebration should be recognized throughout
the country.® As the Court explained in Loughran v. Loughran,
“marriages not polygamous or incestuous or otherwise declared
void by statute [in the domicile] will, if valid by the law of the state
where entered into, be recognized as valid in every other jurisdic-
tion.”17* Yet, the Loughran court did not suggest that marriages valid

in the states of celebration and domicile at the time of the marriage
would have to be recognized in every other jurisdiction as a consti-

171 Id,

172355 A.2d 204 (N.J. App. 1976).

173 Gop FIRST RESTATEMENT OF THE CONFLICT OF Laws §§ 121, 132. The possible exception re-
garding remarriage discussed in § 131 is not relevant here. See also RESTATEMENT (SECOND)

or THE CONFLICT OF Laws § 283.

174 Loughran v. Loughran, 292 U.S. 216, 223 (1934).
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tution i
futtor aatle:llgstti,i:nq th;e First and Second Restatements do not bind
= SUCh. is simply uncle{ar whether the Constitution requir
uct ?iﬁlages be recognized in all of the states. e
I thatatlher eari:i credit must -be given to judgments,”® which
i ;e in() C}I‘J-ubhc policy exception which permits states
o s fo ree S%n zte 1:;;)rces granted in other jurisdictions,”” ab-
o bul s ic Cl1on. However, marriage does not involve a
it b (;:)se::; O??eacilt.or record,'” and thus the Full Faith and
Violatses an important pugli::r;gl?ct;ﬁoto e
. uppose then that DOMA is not held to be i
o : applicable t -
e § sso 12;;11‘1/;1:5 (t?rfnssexuals'or that DOMA is heldpfnconstitl(ljtircl:r?ard
e g pieshl uI(:drllo marriages. It would be important to decide
Tat the ba rglaﬁ ; aw (i.e., without DOMA) permits states to do
Sesling e ve _ylunde\-feloped. While there are some cases;
g with I lrrlr;l(:la' marriages which were valid in the domicile
the cotpies et e; ration but were subsequently challenged when
no dlons pattern eh . Stoersrtlz’;es ;efu.smg to recognize such marriages,
il recogmzed_i? with respect to whether such mar-
‘ Kentucky has a statute permitting individual
l;rrt;l lgfr’ggcates m}cl)dlﬁed after they hav%: had sex-re;sstfgx?ri‘;fltt:lfllf
ey hI:;IIJ(;)st; ;t at the Kentgcky Supreme Court were to follow
bt o hold th pogt-operatlve transsexuals who have had their
ot certific mended could marry individuals of their chromo-
X. Suppose further that the facts of Littleton are modifie::)l

Nlm RaZO()k u’lifo”n 1 rivate Laws at 071511 onference o, COTﬂHZlSSZOHEJS or uﬂl orm Stﬂte
175 v N 1 C
2. f
L S g g a p ’ 3 M. . f 2 ( f f
AT ;;l flﬂllﬂ Ild I Ede”ll F]Eeﬂ'l ilo?l 8 A BUS L . 41, 5 n.49 Ille ]estatenlellts are,

after all, syntheses rather ifi
’ than codificati
fhe states.”) lfications of the common law and are not binding upon

17
¢ See notes 90-92 and accompanying text supra

i -
See Williams v. North Carolina, 317 U.S. 287 (1942)

178 See Sherrer v. Sherrer, 3
5¢e Shen : , 334 U.S. 343, 356 (1948) (di
jurisdiction must be given full faith and cf'edit)) S e By e o competent

175 SEE Bllal H. BIX Stﬂie Ofﬂlf uﬂl{”l. Ihe Stﬂtes I?Itefest mn the MﬂT ltal Status ijheu CltlZEHS
7 ’

. iJ = M ) (
55 U I\/I]AMI L REV 1 25 (200{) IlOl:lIlg ﬂ 1at Sta)tes can Iefuse to CIedlt llla.rllages bu.t not

1801‘\ Sepalate queShOIl VV()uld be Wl t]l T ()tl er constitution onstraints WO d be Vlolated
ethe: 1 1 al C S ul

by a state’s Iefl.lsal to IeCOglﬂZe a maIIlage tllat had beell Vahd m the dOﬂllClIe at th-e time
Of Celebrah.()n. See I\/IARK SIRASSER, IHE CHALLENGE OF SA]VIE

P - .
RINCIPLES AND CONSTITUTIONAL PROTECTIONS, ch. 6 (1999) s

181 ; ;
For a discussion of these cases, see id

182 See note 21 supra.
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-female transsexual has hf-:r sex deilgqnilgﬂ
changed in accord with 1oc§1 law and ;?;:p?zzéesfihrzz 1 in Rere
tu‘?k}’- iinivie ]ii?gltlss Cr];lali"ﬁgeo.&pThen, several years 1afcer, th:1
Chﬂd{:r;nfcl;?fg a’:opTexas to take advantage of a job opportumty an
iﬁ: I‘)/‘alidity of the marriage is challenged m Texas.W PRy
Even without DOMA, 8 it is not clear _1f Texas ool
ionally required to recognize the marriage. None - O,f =
roold be qeral important reasons why Texas as a matter blgand
WLT]?IIE ;ce)lis’f; should recognize such a mar;iz;f;e(.i E?: ;e(:eisezls:d sv and
i i ich ha _
ﬁlSﬁﬁed E)'(PC’T C’tat;(():I;Zrc(;lf J\lr.ifhplaor(fﬁslx would certa'inly mili’ca;elc }11n
ey ot the ma riage’s recognition, as would the interests o ) e
faYOT T mzHmi’;gy and respect that is accorded to other states
i The'f(t)ate in favor of the recognition, e'speaally beca;:.sci
o alsolcim ;esumably want the marriages of its cul.jrent or 1(:1;1
s doms '1'p'es to be recognized when those parties travet t
e s larled to other states. Indeed, it is not F:l_ear what sta ei
Fhrough " m;)d:] be undermined by affording recognition to t'kEe crlnar-
H'ltereStS hows I it is clear that individual interests and justifie tﬁxt
et 'althoug uld be destroyed by the faih,.u‘e to afforfih t }e:e
peccct):;?tﬁn W'(I)“hese are precisely the kincclis of tmttef;s;; xi/\fr}lllfe =
i . hould protec .
Fif'th - ]éouflti(’:eéllt:ul::enclii)rg:rgiztsﬁlose intzrests notwithstalgdg\lg',[
o o ;e United States Supreme Court has never he L ;
ho“/cveV::(’e ::ois’citutionally required to recognize marriages vai
iltiae (jomicile at the time of celebration.

A post-operative male-to

IV. CONCLUSION

' at

Currently, post-operative transsexuals and tk;e:tri sgo;sﬁzszg(eual

isk. States differ in defining sex, so a post-ope . prmay

who ls across state lines may not have his or her mar g

th? i though it is recognized in the state of dorr'um e. f

?gn'lzedl e",enl ablge The interests implicated in marrlage. are o’t

11:1 Silmggnglt(i)n?;orte;nce and it is difficult to imagine a state interes
nda

Renee Rlcllatds fathered ChlldIeIl befole ]:laVlIlg ]:lad Sex—teaSSIgIlIIleILt sur-

183 For example, When an individual such as plaintiff, a successful

gery. See Richards, 400 N.Y.S.2d at 27’2 (*
physician, a husband and father . . .”).

pqu this pp C e
1 It 15 aSSumed fOI 0ses (Jl ll. section th.a.t DOT\/IA 15 ELﬂleI ma ].l ab] or }laS beell

declared unconstitutional.
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so important that it would justify refusing to recognize a marriage
which is valid in a sister state.

There are many reasons why it is irrational for states to suggest
that because marriage is inherently related to providing a setting in
which children can be raised there is justification for refusing to rec-
ognize transsexual or transgender marriages.

transsexual and his/her marital partner might be raising children

biologically related to at least one of them. Second, if the claim is
that the couple cannot now have a child through their union, 85 this
would speak to precluding post-operative transsexuals from mar-
rying anyone at all. No state has such a policy and any state at-
tempting to adopt such a policy would thereby seem to abridge the
fundamental right to marry. In Zablocki v. Redhail, the Court recog-
nized that “the right to marry is of fundamental importance for all

individuals.”® No asterisk was added to suggest that transsexuals
were not included.

First, a post-operative

Littleton and Gardiner help illustrate what should have been
obvious before they were decided. States are not respecting the fun-
damental right to marry when denying transsexuals the right to
marry their life-partners. Regrettably, the Court refused to hear
both Littleton and Gardiner,1s” perhaps out of a recognition that
granting certiorari would entail recognizing the marriage rights of a
variety of groups or overruling established privacy jurisprudence.
For example, the interests militating in favor of recognizing mar-
riages involving transsexuals also militate in favor of recognizing
same-sex marriages, and the Court probably recognizes that it
would be even more difficult to offer a credible denial that the Con-
stitution protects same-sex marriages if the Constitution protects
marriages involving transsexuals. Of course, that difficulty arises

precisely because the same interests militating in favor of constitu-
tional protection of different-sex marriages also militate in favor of
constitutional protection for marriages involving transsexuals or
same-sex couples. It can only be hoped that the Court will soon

18 Those claiming that same-sex couples should not be permitted to marry appeal to the
inability of such couples to have a child through their union, but such couples can and do
have children, e.g., by adopting or makin,

g use of artificial insemination or surrogacy. For
a discussion of some of these arguments, see MARK STRASSER, THE CHALLENGE OF SAME-SEx
MARRIAGE, ch. 7.

186 Zablocki v. Redhail, 434 U S. 374, 384 (1978).

187 See Littleton v. Prange, 531 U.S, 872 (2000

) cert. den.; Gardiner v. Gardiner, 2002 WL 1402225
cert. denied.
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i i justification.
simply abridge these rights without justifi
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the relief provided for by the act.3
Physician-assisted suicide is not supported by some segments

of society, including the American Medical Association and the

right-to-life movement, The Oregon law has provoked efforts to

administrator of the Drug Enforcement Administration, the unit in
the Justice Department that enforces the CSA, issued such an inter-
pretation, only to have it reversed by Attorney General Janet Reno.5
But after the Bush administration took office, Attorney General John

*].D., Case Western Reserve Um'versity; Partner, Kamensky and Rubenstein; and Immedi-
ate Past President, American College of Legal Medicine.

**].D. Yale Law School; Arthur E. Petersilge Professor of Law and Director, The Law-
Medicine Center, Case Western Reserve University School of Law; Professor of Bioethics,

1 OR. ReV. StaT. § 127.800 et seq. (1997).
2§ 127.815.

5 Memorandum for the Attomey General, US. Department of Justice, Washington, D.C,
from Sheldon Bradshaw, Deputy Assistant Attorney General, and Robert J. Delahunty,
Special Counsel, June 27, 2001, reprinted in 17 Issus L. & MEb. 269, 270 (2002).





