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In the same sense that Columbus “discovered” America, the United States Supreme Court
“discovered” Mexican-Americans in Hernandez v. Texas." More precisely, the Court
recognized what had been painfully, and long, obvious to Mexican Americans in the lands
forcibly stolen from Mexico over a century before: that Mexican-Americans were subject to
extreme, overt white racism. Forcefully, the Court decided that the systematic exclusion of
Mexican Americans from Texas juries violated the Equal Protection Clause.

In this chapter, | discuss the historical context of Jim Crow segregation deployed against
Mexican Americans in the Southwestern United States. | discuss both the pervasive segregation
imposed upon Mexican Americans in all areas of life, and then the particular ways and means of
segregation in the jury box. Against this historical background, I discuss the Warren Court’s
decision in Hernandez v. Texas. The Court was clearly correct in deciding that Mexican
Americans in Texas were subject to racism and deserved Supreme Court enforcement of equal
protection principles. Also assessed against this historical background, the contrary decisions of
the lower Texas courts in the Hernandez case look like profoundly cynical and self-serving
endorsements of white racism.

Significantly, the Warren Court’s reasoning in Hernandez v. Texas contained language
suggesting that the understanding of equal protection could be broadened to encompass any
group shown to be subject to shifting community prejudices. Accordingly, the decision can be
read to promise an equal protection doctrine responsive to our developing understanding of
racism and its deployment against different groups of people. A more recent Hernandez
decision, Hernandez v. New York, put that promise of the earlier decision to the test in a

remarkably similar context: again, the exclusion of Latino jurors, but this time because of



language discrimination against their bilingualism. This Rehnquist Court decision shows that
the promise of a broader, progressive equal protection doctrine has not been fulfilled. | preface
my discussion of the Hernandez v. New York case with historical context on language
discrimination against Latinos, which, like segregation against Mexican Americans, has a long,
demonstrable history with considerable present ramifications. | then discuss Hernandez v. New
York and its troubling shortcomings. Comparing the two Hernandez decisions yields interesting
insights into some of the profound differences between the Warren and Rehnquist Courts in their
interpretations of equal protection and their respective abilities to recognize discrimination.

I conclude with a few thoughts on why Latinos have a right to sing the blues: given the
institutional nature of the Supreme Court and its constituency, the forecast for a meaningful

equal protection responsive to Latino particularity is not good.

The Meaning and Historical Context of Segregation against Mexican Americans
I begin by describing the sociological understanding of segregation and providing
historical context within which to understand the long deployment of segregation against
Mexican Americans in the Southwest. Sociologists define segregation as:
a system of racial etiquette that keeps the oppressed group separate from the oppressor
when both are doing equal tasks, like learning the multiplication tables, but allows
intimate closeness when the tasks are hierarchical, like cooking or cleaning for white
employers."
The segregation law challenged, and upheld, in the Supreme Court’s most famous endorsement

of segregation, Plessy v. Ferguson", illustrates the definition perfectly. A Louisiana statute

required that railroad companies provide “equal but separate accommodations for the white and



colored races,” but provided an exception stating that “nothing in this act shall be construed as
applying to nurses attending children of the other race.”” When Whites and Blacks might
otherwise share space on equal terms, riding together in the same railroad cars, the statute
commanded separation of the races. When the relationship was clearly hierarchical and Blacks
were in a subordinate position to Whites, such as when a Black nursemaid was tending to a
White child, then the statute allows proximity and even intimate physical contact between the
races. Segregation laws attempt to express an idea and to impute it to their nonwhite targets: that
nonwhites are unfit to be in proximity to Whites when the nature of the interaction might suggest
equality with Whites.

The segregation imposed upon Mexican Americans by whites is quite comparable to,
though much less well known, than the segregation suffered by Blacks in the United States. Jim
Crow, enforced against Mexican Americans, was a fact of life throughout the Southwest."

Carey McWilliams, lawyer and historian of Mexican America, described the pervasive
segregation in the California citrus belt:

Throughout the citrus belt, the workers are Spanish-speaking, Catholic, and dark-skinned,

the owners are white, Protestant, and English-speaking. The owners occupy the heights,

the Mexicans the lowlands. . . . While the towns deny that they practice segregation,
nevertheless segregation is the rule. Since the Mexicans all live in jim-town, it has
always been easy to effect residential segregation. The omnipresent Mexican school is,
of course, an outgrowth of segregated residence. The swimming pools in the towns are
usually reserved for ‘whites,” with an insulting exception being noted in the designation
of one day in the week as ‘Mexican Day’ ... Mexicans attend separate schools and
churches, occupy the balcony seats in the motion-picture theaters, and frequent separate
places of amusement. . .. The whole system of employment, in fact, is perfectly

designed to insulate workers from employers in every walk of life, from the cradle to the
grave, from the church to the saloon.""

By the 1920s, the de jure or de facto segregation of most public facilities to exclude Mexican



Americans was common in California."'" Throughout the Southwest, segregated schools for
Mexican American children were also common. ™

In Texas, Whites established segregation that was no different in its pervasive isolation of
Mexicans and Mexican Americans. This segregation “cut across all spheres of rural life,
‘separation in domicile, separation in politics, and separation in education.””” One study

concluded that 117 Texas towns practiced segregation against Mexican Americans, and most of

these towns enacted laws requiring segregation.” As described by David Montejano,

The modern [Texas] order framed Mexican-Anglo relations in stark “Jim Crow”
segregation. Separate quarters for Mexican and Anglo were to be found in the farm
towns. Specific rules defined the proper place of Mexicans and regulated intrerracial
contact. The separation was so complete and seemingly absolute that several observers
have described the farm society as “caste-like.”"
White farm owners, who exerted the greatest influence over rural, agricultural Texas society
defined Mexicans as their manual laborers by race, and enforced their status through economic
coercion, physical hardship, and the denial of education.” Residential segregation was enforced
through restrictive racial covenants in property deeds, refusals to sell to Mexicans, and White
protests when Mexicans attempted to buy in areas reserved for Whites."

The sheer extent of the segregation against Mexican Americans in Texas is painfully
clear from the personal recollections of John J. Herrera, one of the lawyers who represented Pete
Hernandez in Hernandez v. Texas. In a letter published twenty years after the Hernandez
decision, Herrera recalled:

The signs in West Texas cafes: NO CHILI! “They mean us, son. Don’t go in there,” dad

would admonish me. The rest of Texas was no better. Seguin [Texas]: a public park

with the sign, Negros y Mexicanos Afuera! In a Houston personnel office: “No Mexicans

hired.” On Washington Ave.: “No Mexicans Allowed in Dance Hall.” In a refinery, all
water fountains were painted white, black, or brown. You know where | had to drink."



Segregation in the Courtroom: A Historical Overview

Just like segregation in other spheres of life, segregation in the courtroom has a long
history. Two of the most significant, visible roles played by the public in the courtroom are the
ability to present testimony regarding the events in a trial, and the ability to sit on the jury that
determines guilt or innocence. Not surprisingly, given the importance of these responsibilities,
racial minority groups have been largely excluded from these public roles in the administration
of justice.

The courts became complicit early in skewing the justice system in favor of white
defendants and against the interests of victims and defendants of minority races. In People v.
Hall, decided in 1854, the California Supreme Court interpreted a statute providing that “no
Black or Mulatto person, or Indian, shall be allowed to give evidence in favor of, or against a
white man.”' The court decided that this ban on testimony applied to exclude the testimony of
Chinese persons against a white defendant, reasoning that the “intention of the [statute] was to
xvii

throw around the citizen™" a protection for life and property, which could only be secured by

removing him above the corrupting influences of degraded castes.”" In effect, the ban on the

testimony of Blacks, Indians and Chinese left these communities unable to defend themselves
against crimes committed against their peoples by Whites when the witnesses were non-white.*™
The ban on the testimony of non-whites was also enforced against Mexican Americans. In 1857,
Manuel Dominguez, a delegate to the California Constitutional convention and signer of the

California Constitution in 1849, was dismissed as a witness because of his Indian blood and

mestizo appearance.” Heizer & Almquist described the racist rationale for the ban: “it was



more desirable to release a Caucasian convicted of murder through the testimony of [non-white]
witnesses than it was to permit any deviation in the established policy of white supremacy.”**

This same policy of white supremacy played out in the exclusion of non-whites from
juries. The overt statutory exclusion of Blacks from jury service ended in 1871, when the
Supreme Court decided Strauder v. West Virginia, which struck down a statute allowing only
white males to serve on juries.®" The Strauder Court, however, suggested some of the many
other ways that States could exclude Blacks from jury service constitutionally, such as by
limiting such service to freeholders, or persons having certain educational qualifications. While
this ended de jure segregation on juries, de facto segregation continued for many years
afterward. In 1935, the Court decided that the systematic exclusion of qualified Black jurors
from juries violated the equal protection clause in Norris v. Alabama.® Despite these Supreme
Court decisions, systematic exclusion of non-white jurors remained persistent.

Mexican Americans were excluded from jury service before, until, and after Hernandez
v. Texas was decided in 1954. During the 1930s, Mexican Americans in Texas resisted their
routine exclusion from jury service, with some success.™" However, as the Hernandez Court
recounted, in Jackson County no Mexican American had served on a jury in twenty-five years.
This fact bears witness to the resiliency of discriminatory jury selection practices. Even after
Hernandez v. Texas, Mexican Americans continued to be excluded routinely from juries. A
1970 report by the United States Commission on Civil Rights found “serious and widespread
underrepresentation of Mexican Americans on grand and petit juries in State courts in many

areas of the Southwest.” The report cited many causes of the underrepresentation studied at

that time, some apparently nondiscriminatory, such as limited English-speaking ability (although



it is difficult to credit this explanation for otherwise qualified, citizen or resident potential
jurors), and hardship posed by jury service for low-income Mexican Americans."' The report
also cited more credible explanatory factors, including peremptory challenges used to remove
Mexican Americans, and selection systems that vested excessive discretion in jury
commissioners and judges. ™"

In 1986, the Supreme Court decided that peremptory challenges based explicitly on race
violated the Equal Protection Clause in Batson v. Kentucky.™™ Accordingly, it might be
tempting to think that the Supreme Court has ended the problem of discriminatory exclusion of

Latinos from jury service. As | will discuss below, however, the exclusion of Latino jurors

continues apace today in different guises, including language discrimination.

The Hernandez v. Texas decision

In Hernandez, the Court considered whether Mexican Americans were a “cognizable
class” for equal protection purposes, and, if so, whether the systematic exclusion of Mexican
Americans from juries violated the Equal Protection Clause. The Court first rejected the State’s
theory that the Fourteenth Amendment contemplated only two racial groups, Black and White:
“The Fourteenth Amendment is not directed solely against discrimination due to a ‘two-class
theory’~that is, based upon differences between ‘white’ and Negro.”*™

The petitioner, Pete Hernandez, had to establish that Mexican Americans in Jackson
County were treated as a separate class, distinct from whites and subject to discrimination. The

Court described the attitude of the community towards Mexican Americans:

The testimony of responsible officials and citizens contained the admission that residents
of the community distinguished between “white” and “Mexican.” The participation of



persons of Mexican descent in business and community groups was shown to be slight.
Until very recent times, children of Mexican descent were required to attend a segregated
school for the first four grades. At least one restaurant in town prominently displayed a
sign announcing “No Mexicans Served.” On the courthouse grounds at the time of the
hearing, there were two men’s toilets, one unmarked, and the other marked “Colored
Men” and “Hombres Aqui.”*
Having recognized the existence of segregated schools for children of Mexican descent, the
Court also described the alleged linguistic justification for the segregation: “the reason given by
the school superintendent for this segregation was that these children needed special help in
learning English.”** The Court appeared mistrustful of this explanation, noting that teachers in
the school for Mexican American children taught two grades, compared to teachers in the regular
school who taught only one grade.”™" The Court concluded that the logical inference from all of
these facts was that Mexican Americans were considered a distinct class subject to group
discrimination in Jackson County, Texas.
Pete Hernandez then had to prove that discrimination existed in jury selection.
According to the Court, Hernandez proved the following facts:
The petitioner established that 14% of the population of Jackson County were persons
with Mexican or Latin surnames, and that 11% of the males over 21 bore such names.
The County Tax Assessor testified that 6 or 7 percent of the freeholders on the tax rolls
of the County were persons of Mexican descent. The State of Texas stipulated that ‘for
the last 25 years there is no record of any person with a Mexican or Latin American name
having served on a jury commission, grand jury or petit jury in Jackson County.” The
parties also stipulated that ‘there are some male persons of Mexican or Latin American
descent in Jackson County who, by virtue of being citizens, freeholders, and having all
other legal prerequisites to jury service, are eligible to serve as members of a jury
commission, grand jury and/or petit jury.”"
The state attempted interesting counterarguments throughout the litigation. In lower

Texas courts, the State presented two winning arguments. First, the state argued, and the Texas

courts accepted, that Mexican-Americans were a “nationality,” not a “race,” and that the Supreme
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Court had never treated “nationality” the same as “race” under the equal protection clause.
Secondly, the Texas courts had interpreted equal protection to apply only to discrimination
between two racial groups, Whites and Blacks.”" The lower court wrote that “‘Mexican people
* * * are not a separate race but are white people of Spanish descent’. In contemplation of the
Fourteenth Amendment, Mexicans are therefore members of and within the classification of the

P XXXVi

white race, as distinguished from members of the Negro race. Since Mexicans were
considered “white” in Texas, the court reasoned that equal protection principles did not apply to
distinctions made within the group of “whites.” ! In the alternative, the State also attempted to
justify the systematic exclusion of Mexicans. Five jury commissioners testified that they had not
discriminated against persons of Mexican descent and that they had merely been trying to select
the best qualified jurors. Vi
The Warren Court concluded that Pete Hernandez had proved discrimination in the
systematic exclusion of Mexican Americans from the jury:
[I]t taxes our credulity to say that mere chance resulted in there being no members of this
class among the over six thousand jurors called in the past 25 years. The result bespeaks
discrimination, whether or not it was a conscious decision on the part of any individual
jury commissioner.” "™
The Court held that the fraudulent, racist jury selection system in Jackson County, Texas, a
system which had excluded all qualified Mexican-American jurors for over twenty-five years,
violated the Equal Protection Clause of the Fourteenth Amendment. And so, for the first time in

its history, the Supreme Court recognized that Mexican-Americans victimized by state-

sponsored racism were entitled to protection and relief under the Constitution.
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Assessing the Lower Court Decisions in Hernandez v. Texas

The most significant holding in Hernandez v. Texas was the Warren Court’s conclusion
that Mexican-Americans were entitled to protection from government-sponsored racism under
the Equal Protection Clause. In reaching this holding, as obvious and correct as it may seem
today, the Court reversed decades of precedent from the Texas courts stating the opposite. The
plaintiff had argued that the systematic exclusion of qualified Mexican-American-surnamed
jurors from grand and petit juries over many years should violate the equal protection clause, just
as the same exclusion of qualified Black jurors would.X' Rather than remedy blatant
discrimination against Mexican-Americans in jury selection, the Texas courts concluded that
neither the principles of equal protection, nor the Equal Protection Clause itself, applied to
Mexican-Americans.

The Texas courts gave two reasons for these startling conclusions. First, the courts
reasoned that Mexican-Americans were a “nationality,” not a “race,” and that the Supreme Court
had never treated “nationality” the same as “race” under the equal protection clause."

Secondly, the Texas courts had interpreted equal protection to apply only to discrimination
between two racial groups, Whites and Blacks.X" I shall consider each of these reasons in turn.

The assertion that discrimination because of “nationality” differs from discrimination
because of “race” for purposes of equal protection is interesting, but misleading. To a certain,
simple extent, the Texas courts are right. Nationality, or national origin, is not commonly
understood to be the same as “race.” But the courts’ reasoning is sophistic. It doesn’t matter

whether Mexican-Americans are named with a national-origin term rather than a color term like

“Black,” or “Brown.” What mattered, and what should always matter in present contexts, is that
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Mexican-Americans were subject to racism, regardless of nomenclature. Racism in the United
States developed as the desire and practice of whites to disadvantage and disparage others who
are non-white. It is obvious that Mexican-Americans in Texas constituted a “race” subject to
white racism and all the excesses of Jim Crow and segregation. The Supreme Court recognized
the obvious racism at issue in Hernandez and responded appropriately to it.

Interestingly, the Texas courts reached the wrong conclusion regarding Mexican-
Americans even based on the constitutional law available at that time. Even if we take seriously
the Texas courts’ distinction between “nationality” and “race,” the Supreme Court had already
suggested that they could be functional equivalents for equal protection purposes. In Strauder v.
West Virginia, discussed earlier, the Court’s opinion contained dicta directly relevant to the
Hernandez case: “Nor if a law should be passed excluding all naturalized Celtic Irishmen, would
there be any doubt of its inconsistency with the spirit of the [14™] amendment.”"" As early as
the Strauder decision, discrimination because of national origin and “race” were understood to be
equivalent for equal protection purposes. Later, in Yick Wo v. Hopkins, an exceedingly rare
victory for the California Chinese, the Supreme Court struck down a San Francisco law that
effectively forced only Chinese-owned and operated laundries out of business. Like the
classification at issue in Hernandez, the targetting of Chinese-owned businesses could be named
either “race” or “national origin” discrimination, or both. In Hernandez v. Texas, the Warren
Court cited Strauder and other opinions to rebut the contention of the Texas courts that equal
protection had never been extended beyond binary, Black/White meanings."

The Texas courts found further reason for denying equal protection to Mexican-

Americans in the history of the equal protection clause. The lower courts fashioned a fascinating
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argument that, based on the history of the 14" Amendment, equal protection was meant to apply
only to the protection of two groups of people, Whites and Blacks. In part, the courts relied on a
kind of framers’ intent argument, quoting language in early Supreme Court decisions that
described the paramount purpose of the 14™ Amendment as securing the rights of the newly
freed slaves. " In the court’s words,

It is conclusive that, in so far as the question of discrimination in the organization of

juries in state courts is concerned, the equal protection clause of the Fourteenth

Amendment contemplated and recognized only two classes as coming within that

guarantee: the white race, comprising one class, and the Negro race, comprising the other

class.™!

Again, however, an early Supreme Court decision had long ago contradicted the
assertions well accepted in the Texas courts. In the Slaughterhouse Cases, decided in 1873, the
Supreme Court described Mexicans as a distinct “race” and described generality greater than
Black/White in the scope of equal protection:

We do not say that no one else but the negro can share in this protection . . . .

Undoubtedly while negro slavery alone was in the mind of the Congress which proposed

the thirteenth [amendment], it forbids any other kind of slavery, now or hereafter. If

Mexican peonage or the Chinese coolie labor system shall develop slavery of the

Mexican or Chinese race within our territory, this amendment may safely be trusted to

make it void. And so if other rights are assailed by the States which properly and

necessarily fall within the protection of these articles, that protection will apply, though
the party interested may not be of African descent. "

Defying history, experience, and observation, the Texas courts had decided that
“Mexican people . . . are not a separate race but are white people of Spanish descent.”™ Since,
according to the courts, Mexican-Americans were white (and since they were not Black), they

could not claim rights of equal protection against their fellow white counterparts.™ One

wonders how Texas judges could reach such conclusions while observing the sign on the
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courthouse grounds designating one bathroom “Colored Men” and “Hombres Aqui.”

Assessing the Success of Hernandez v. Texas

Though the Warren Court rejected the “two-class” or binary understanding of equal
protection in Hernandez v. Texas, the Court was still influenced by the history of the equal
protection clause with respect to the kind of discrimination that it was able to recognize as race
discrimination. In considering the systematic exclusion of Mexican-Americans from Jackson
county juries, the Court relied upon its past precedents that recognized the similar exclusion of
Black jurors as violations of equal protection.' The constellation of facts the Court
assembled-the evidence of Jim Crow segregation of Mexican-Americans, the evidence of
unequal treatment-was familiar ground. All of the evidence of discrimination mentioned by the
Court was discriminatory treatment that the Court had recognized as discriminatory with respect
to Blacks.

An interesting question remains. How successfully has the Court expanded its conception
of equal protection beyond the “two-class” theory? The Warren Court took a first step (for
Latinos) by recognizing that Mexican Americans were entitled to equal protection of the laws.
As the Court itself recognized, this was not really a new development; the Court had decided
equal protection cases favorably to non-white, non-Black litigants before.

But to what extent can the Court recognize as discriminatory other forms of white racism
that are unlike, or less like, the forms of white racism experienced by Blacks? Fifty years after
Hernandez v. Texas, the Court still lacks understanding and recognition of some of the

particular forms of white racism against Latinos even in the same context of discriminatory jury
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selection. Even though the Court ostensibly broadened the scope of equal protection in
Hernandez, the binary understanding of “race” as Black/White color still cramps current
understandings of race discrimination and robs equal protection of its relevance for Latinos.
Language discrimination against Latinos is an excellent example of the underinclusive
understanding of race discrimination. Language discrimination has a long history as a tool of
oppression against Latino people." The history of language discrimination in public education is

well documented and I will briefly recount it here.

Language Discrimination: Some Historical Context

The segregated, inferior schools provided for Mexican American children in the
Southwest were intended to teach inferiority and subservience."" One strategy for teaching the
lessons of subservience was to attempt to destroy the language and culture of young Mexican
American students. As described by Thomas Carter, “the full force of the educational system in
the Southwest [was] directed toward the eradication of both the Spanish language and the
Spanish-American or Mexican-American cultures.”"™

Teachers employed, and continue to employ, many language-related reasons to justify the
segregation of Mexican American children and to deny them equal education. Mexican
American children were retained in first grade for two or three years, allegedly because they
lacked linguistic competence in English.™ However, their linguistic competence was often
tested hastily and with inconclusive results, if it was tested at all."" Schools have responded to

their Spanish-speaking students by ignoring the Spanish language, prohibiting it altogether, and

by punishing Latino students who spoke their native tongue publicly." Punishments included
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“Spanish detention,” spanking, suspension, expulsion and other physical abuse and public
humiliation."  Punishments like these were, and continue to be, inflicted in heavily Mexican-
populated schools. Very recently in jurisdictions that have repealed bilingual education by
referendum, including Massachusetts, Arizona, and California, some educators enforce the new
laws in old, discriminatory ways by prohibiting the use of Spanish among students and on school
campuses. "

Educators persistently devalue bilingualism and language ability in Spanish. Many
teachers, perhaps most, see childhood bilingualism as a deficit and impediment to learning.™
Many teachers also believe that Spanish-speaking or bilingual Mexican American children speak
no language at all.” Regardless of their linguistic abilities, Mexican American children are

IXi

considered deficient and alingual from the start.”™ It is important to recognize that “no Spanish”
rules and disparaging judgments about native Spanish speakers are part of a whole system of
behavioral controls intended to banish manifestations of “Mexicanness” or “Latinoness” from the
public schools.™

This desire to eradicate Spanish was never limited to the educational system and, in
forms both conscious and unconscious, it remains evident today. It is evident in state campaigns
to eliminate bilingual education, and in the continuing campaign for Official English.”" 1t is
also evident in the workplace. The United States Courts of Appeals are currently consistent in
holding that Spanish-speaking workers may be fired, without violating Title VII, merely for
speaking Spanish in violation of an employer’s English-only rule.” The degree of judicial bias

against native Spanish speakers is evident in the fact that the judges in these cases reject the

Equal Employment Opportunity Commission’s expert guidelines finding that English-only rules
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are presumptively invalid and must be justified by employer proof of business necessity.™
There have also been notorious incidents of more obvious judicial bias against Spanish
speakers. One Texas judge threatened a Mexican-American mother with the loss of her daughter
unless she stopped speaking Spanish to her daughter at home:
[Y]ou’re abusing that chld and you’re relegating her to the position of a housemaid. Now
get this straight. You start speaking English to this child because if she doesn’t do good
in school, then | can remove her because it’s not in her best interest to be ignorant. The
child will hear only English.™"
Similarly, a Nebraska judge threatened to limit a Mexican-American father’s rights to visit his
daughter if he continued speaking to her in Spanish.™" Whether at school, at work, at home, or

in the courthouse, Latinos face hostility and discriminatory treatment based on their use of

Spanish.

Language Discrimination in the Courtroom

And today, despite the seeming promise of Hernandez v. Texas, Latinos still face
hostility and discrimination in the jury box based on their Spanish language. Although Batson
eliminated peremptory challenges based overtly on race, Batson is easily circumvented. Batson
and its progeny require only that litigants articulate a “race-neutral” reason for exercising a
peremptory challenge. The flaw in the Batson framework was recognized early by Justice
Thurgood Marshall, who saw that “Any prosecutor can easily assert facially neutral reasons for
striking a juror, and trial courts are ill-equipped to second-guess those reasons.””™ Indeed,
because of the ease with which litigants can articulate facially neutral reasons, jury selection is

almost as discriminatory today as it was before Batson.™™ The justifications for discrimination
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have changed, but the discrimination itself has not.

With respect to Latinos, the Supreme Court encountered, but failed to recognize, a
palpable case of language discrimination against prospective Latino jurors in Hernandez v. New
York, decided in 1991."% The case involved many Spanish-speakers: the defendant, several
witnesses, the courtroom interpreter, and two bilingual jurors were all Spanish speaking.
Because several witnesses were Spanish-speaking, their testimony was interpreted into English
for the benefit of the court and monolingual English-speaking jurors. The prosecutor asked the
bilingual jurors whether they would be able to accept the interpreter’s translated version of the
Spanish-language testimony. Despite their assurances that they would accept the interpreter’s
translation, the prosecutor used peremptory challenges to exclude these bilingual jurors. The
defense then raised objections to these peremptory challenges under the Batson framework.

Under that framework, the prosecutor had to articulate facially neutral reasons for these
peremptory challenges against Latino jurors. Here is what he said:

my reason for rejecting these two is | feel very uncertain that they would be able to listen

and follow the interpreter. . . . We talked to them for a long time; the Court talked to

them, | talked to them. | believe that in their heart they will try to follow it, but | felt
there was a great deal of uncertainty as to whether they could accept the interpreter as the
final arbiter of what was said by each of the witnesses, especially where there were going
to be Spanish-speaking witnesses, and | didn’t feel, when | asked them whether or not
they could accept the interpreter’s translation of it, I didn’t feel that they could. They
each looked away from me and said with some hesitancy that they would try, not that
they could but that they would try to follow the interpreter, and I feel that in a case where
the interpreter will be for the main witnesses, they would have an undue impact upon the
jury. . .. | thought they both indicated that they would have trouble, though their final
answer was they could do it. | just felt from the hesitancy in their answers and their lack
of eye contact that they would not be able to do it."*

Despite the absence of any finding that these potential jurors were not credible, the prosecutor

simply felt uncomfortable with the demeanor of the bilingual jurors and dismissed them. The
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trial court heard the prosecutor’s reasons and accepted his explanation as “race-neutral.” The
Supreme Court, too, agreed that the prosecutor’s reasons were “race-neutral” and found that these
peremptory challenges did not violate the Equal Protection Clause.

The Supreme Court decided wrongly that language discrimination against bilingual
Latinos was not race discrimination. While I have critiqued this decision at length elsewhere,
here I will focus on two reasons why the Court was wrong.™" First, the Court seemed entirely
unaware of the history discussed above. Language discrimination has a pervasive past and
present in the United States, and there was no reason to assume that the parties peopling the New
York courts were immune from what is otherwise a national phenomenon. Although the Court,
in an apparent attempt to show sensitivity to the issues raised by language differences, offered
citations to sociolinguistic insights on language, its effort was lame and inconsequential. ™

The bottom line was that the Court didn’t “get it.” The Court did not understand that
language discrimination against bilingual Latinos in the United States is race discrimination. As
concluded by Guadalupe Valdes, “in the United States language discrimination against bilingual
individuals is not subtle.”™" Professor Valdes’s first example of clear language discrimination
was the Court’s decision in Hernandez v. New York.™"

Another prominent flaw was the consistent judicial decision, in all the courts that
considered the case, to validate the prosecutor’s personal discomfort with the bilingual jurors as
credible and “race-neutral.” Given the context of national discrimination on the basis of
language and the serious misunderstandings that monolingual persons, including judges and
prosecutors, have with respect to bilinguals, reliance on a prosecutor’s discomfort is simply too

thin a reason to accept in excluding qualified individuals from a jury. As I discuss below, the
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prosecutor’s questions to the bilinguals imposed on them much more difficult conditions than
those imposed on monolingual jurors.”™" Although the prosecutor may have appeared credible,
he was likely sincere and wrong, misinformed and uncomprehending as most monolinguals are
with respect to bilinguals."®"" Or, given the lengthy history of bias against Spanish speakers in
the United States, he may have been sincere and unconsciously biased.”

In the end, despite some bland, palliative recognition of the harshness and

d, Ixxix

disproportionate impact on Latinos that its decision inflicte the Supreme Court decided that
a prosecutor’s “uncertainty” and mistrust of the bilingual jurors justified their peremptory
removal. And here is where an interesting arc can be drawn from Hernandez v. Texas to
Hernandez v. New York. Separated by approximately forty years, both cases concerned the
exclusion of Latinos from the jury. How much has changed in these forty years, and how much
remains to be changed?

One interesting axis along which to compare the cases is to consider the way each
decision treated the role of majoritarian discretion in making determinations about fitness or not
to serve on juries. Historically, the vesting of excessive discretion in jury commissioners is well
understood to produce discriminatory results, whether or not individuals can be proven to have

IXxx

acted with intent to discriminate. This was a pattern proven to be true in Texas. Just such a
system was at issue in Hernandez v. Texas. Despite formally neutral, egalitarian statutes and
qualified Mexican Americans, jury commissioners vested with discretion to decide who they felt
was best qualified to serve decided in a way that produced the extraordinary result that no

Mexican Americans on a Jackson County jury in twenty-five years. The Warren Court did not

flinch from the obvious import of that statistic. As the Court wrote, “it taxes our credulity to say
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that mere chance resulted in there being no members of this class among the over six thousand
jurors called in the past 25 years. The result bespeaks discrimination, whether or not it was a
conscious decision on the part of any individual jury commissioner.”*

Consider now the Court’s stance in Hernandez v. New York toward similar discretion that
yields disproportionately discriminatory results. Under the Batson framework, prosecutors have
discretion to advance any credible non-discriminatory reason for a peremptory challenge. Our
prosecutor’s stated reason for excluding the bilingual jurors was that he felt “very uncertain that
they would be able to listen and follow the interpreter.” The prosecutor’s highly subjective
“uncertainty” or distrust of the bilingual jurors seems very similar to the judgments of jury
commissioners that qualified Mexican American jury candidates were not the best qualified.
Unlike the Warren Court, which was suspicious of unbridled discretion that yielded
discriminatory results, here the Rehnquist Court embraces similar discretion with full knowledge
of the discriminatory results that will ensue for bilingual Latino jurors. The courts consistently
trust the prosecutor’s “uncertainty” and credit the trial court’s determination that the prosecutor
was credible. And the courts credit the prosecutor’s “uncertainty” over the uncontradicted and
credible testimony of the bilingual jurors themselves, who swore that they would do what the
prosecutor asked. Where the history of language discrimination and the pervasive
misunderstanding of bilinguals by monolinguals would counsel skepticism with respect to
peremptory dismissals of bilingual jurors, today’s courts simply endorse prosecutorial
discrimination against bilinguals.

Another axis along which to compare these decisions is to consider their treatment of the

particular discrimination faced by the Latinos before the Court. The very cynical and self-
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serving conclusion of the lower Texas courts in Hernandez v. Texas was that Mexican
Americans were considered whites and therefore were ineligible for relief under the Equal
Protection Clause. This conclusion flew in the face of all past and present historical evidence of
profound, sustained Jim Crow racism and segregation inflicted upon Mexican Americans in all
quarters. Texas judges denied or ignored all the obvious evidence of Jim Crow Latino to
produce a self-serving, preemptive legal fiction of Mexican American “whiteness.” The Warren
Court, at last recognizing the obvious, saw the white racism and understood and dismantled the
racist stricture before it. Indeed, the Court first articulated what scholars have developed into a
powerful, well-accepted understanding of the socially constructed nature of racism.

In profound contrast, in Hernandez v. New York, the Court was entirely unable to
understand and respond to the language discrimination against bilingual Latinos that was
presented in the case. The Court failed to understand that bilinguals are not the same as
monolinguals, nor are they similarly situated with respect to the questions the prosecutor asked
of them.”™ " The prosecutor’s questions imposed much more difficult conditions upon the
bilingual jurors than upon monolingual jurors. If the expectation of courts or prosecutors is that
bilinguals shut down the portion of their brains that processes one or both of the languages they
know, then the expectation is absurd and impossible to fulfill:

From the perspective of bilingual individuals, however, the [prosecutor’s] request itself is

absurd if it is understood to mean that they must block or shut down one of their

language-processing channels. Research on bilingualism carried out from the
psycholinguistic perspective has determined that this is an impossible task. ™"
It is no more possible for a bilingual to not hear what has been heard than it is for a monolingual

English speaker to “unhear” something that has already been heard, or to “unread” something that
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has already been read. How does anyone remove from consciousness something that has already
entered? While it may be possible to disregard information already heard, as jurors are often
instructed to do, it is impossible to “unhear” what one has already heard.

If the expectation of courts and prosecutors is that bilingual jurors set aside their own
understanding of testimony in a source language and replace that understanding with the official
interpreter’s version of the testimony, then bilingual jurors are again being unusually burdened in
a way not demanded of monolinguals. The bilingual jurors are asked, in effect, to ignore
possible discrepancies between the interpretation and the original and not to use their judgment
in evaluating the evidence. Monolinguals, who have no choice but to accept the interpreter’s
version of the evidence, right or wrong, are not asked to disregard their understanding of the
evidence.™ ' This expectation is problematic for another reason. Since it is well known that
interpretations are often wrong or incorrect, why should any juror be asked to adhere to a version
of the evidence which may well be incorrect? By allowing the peremptory removals of bilingual
jurors based on the “uncertainty” expressed by the prosecutor, the courts are preferring adherence
to an official, and possibly incorrect, version of the evidence rather than allowing the jury to
serve its traditional truth-finding function. This is an odd choice of values for courts, including
the Supreme Court, to enforce considering that the whole purpose of the trial is to arrive at some
understanding of the truth of the events on trial.

It is possible to conclude that, even if wrongly decided, the conclusion in Hernandez v.
New York, does not do major damage. Although the Court has sanctioned the peremptory
removal of bilingual jurors in cases involving interpreted Spanish-language testimony, in fact

this is probably a small proportion of cases faced in the courts. And, presumably, bilingual
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jurors will not be subject to peremptory exclusion because of their bilingualism in every other
sort of case. In most cases, then, bilingual jurors will still be able to serve. They can be
peremptorily excluded only in cases in which bilingual jurors are bilingual in the same language
spoken by witnesses whose testimony will be interpreted.

While these aspects of the Court’s decision contain truth, | believe that understanding the
case as a relatively innocuous mistake would be a grave error. Here’s why. First, our changing
national demographics are by now well known, and the principal change is the increasing
percentage of Latinos in the population. Corresponding to this change, we can reasonably expect
an ever-increasing number of trials involving Spanish-language testimony, and increasing
numbers of potential bilingual jurors who can easily be stricken from the jury under the Court’s
current rules. In some cities and areas of the country, such as Miami, Houston, New York, or
Los Angeles, which already contain large numbers of Latinos, it is likely that the situation
presented in Hernandez v. New York arises regularly. The scope of damage done in Hernandez
v. New York is not small, and that scope is growing steadily because of demographic factors.

Hernandez v. New York wrought more major damage in the decision’s refusal to
acknowledge meaningfully the linguistic and racial particularity of the Latino community with
respect to jury service. The Court denied the particularity of bilingual Latinos and refused to
protect bilingual jurors in the important, public role they can play on juries. Under this decision,
bilinguals can easily be excluded from precisely those cases in which they share the language
spoken by potential witnesses, defendants and victims of crime. Latino bilinguals can most
easily be excluded in cases in which they are most likely to share community affiliations and

cultural and racial ties to the parties in a case. These are the cases in which the particular
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linguistic, racial and community knowledge of bilingual Latino jurors matters the most. But the
Court has effectively precluded these jurors’ participation in these cases in which their
community membership matters most. Unlike the Warren Court, which rejected the possibility
that Mexican American jurors could plausibly be excluded from their community, the Rehnquist
Court has endorsed just such a result with respect to bilinguals.

When | write that the particular knowledge and experience of bilingual Latino jurors
“matters the most” in these cases, | am not describing anything that constitutes “undue influence”
of the kind the prosecutor feared. | can illustrate this best with a hypothetical. Suppose we had a
criminal trial in a predominantly white, English-speaking, middle class suburb somewhere in the
United States. Further suppose that the jury trying the suburban, white middle class defendant,
and evaluating the testimony of the white, middle-class suburban witnesses turned out to be
virtually all white, English-speaking suburbanites drawn from the relevant jury-service district.
Would there be any concern raised about “undue influence” resulting solely from the shared
demographic characteristics of the parties and the jury? | don’t think so. Most people would
understand this as a proper trial conducted before a jury of one’s peers, with a cross-section of
the community, as it exists, represented on the jury. The situation is no different with respect to
bilingual jurors hearing Spanish-language testimony. There is no “undue influence” in simply
bringing one’s experience and understanding of a community into the jury box. As it is for
whites, so should it be for Latinos, bilingual and otherwise.

The greatest damage done in Hernandez v. New York is the rejection of the racial and
linguistic particularity of bilingual Latino jurors, and the relevance of that particularity, within

the justice system in the cases in which that particularity is the most relevant. In cases in which
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community ties among Spanish-speakers would be the greatest, the Court chose to break those
and future ties instead of exercising skepticism about a prosecutor’s “uncertainty.” The Court
effectively decided that the linguistic, racial and cultural particularity of bilingual Latino jurors
was either not relevant or, worse, that their particularity was capable of damaging the jury
process.

The Rehnquist Court essentially enforced a normative monolingual, English-speaking
identity on all jurors. In the future, bilingual jurors will only be allowed to remain on juries on
which they will function like monolinguals. Excludable if they understand testimony in a
language other than English, bilingual jurors will be entitled to remain only in cases in the
testimony is in English or in other languages in which they are not bilingual. In other words, the
Constitution will protect their ability to serve as jurors only if they can serve exactly as English-
speaking monolinguals. The Court has rejected the relevance of their particularity and has
obliterated their ability to represent their community in that famous cross-section of the
community that our juries supposedly represent.

Compare the values vindicated in Hernandez v. New York with those subverted. The
Court vindicated the prosecutor’s sense of discomfort with bilingual jurors, a very common
discomfort that many people experience in the presence of persons who speak other languages, a
discomfort that we could label prejudice. The Court vindicated the prosecutor’s and the courts’
illusory sense of control over the information considered by the jury. On the other hand, the
Court subverted the concept of a trial by a jury of one’s peers, since the all of the defendant’s
peers were peremptorily removed from the jury. The Court subverted equal protection by not

protecting at all the rights of Spanish-speaking jurors to remain on a jury free from state-
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sponsored prejudice. The Court subverted the equal protection principle that seemed to be
vindicated in our celebrated case, Hernandez v. Texas, the principle that Latinos subject to
community prejudices are entitled to relief from discriminatory practices. Considering this
balance sheet, the Court enforced Anglocentric comfort and control and threw equal protection
and a jury of one’s peers out the window for Latino Spanish-speakers.

The legacy of Hernandez v. Texas is paradoxical and remains unfulfilled. The Court
explicitly rejected the view that “there are only two classes-white and Negro-within the
contemplation of the Fourteenth Amendment.”™" The Warren Court understood, in its time,
the shifting nature of community prejudices and notion that discrimination was not static:
Throughout our history differences in race and color have defined easily identifiable groups
which have at times required the aid of the courts in securing equal treatment under the laws. But
community prejudices are not static, and from time to time other differences from the community
norm may define other groups which need the same protection. Whether such a group exists
within a community is a question of fact. When the existence of a distinct class is demonstrated,
and it is further shown that the laws, as written or as applied, single out that class for different
treatment not based on some reasonable classification, the guarantees of the Constitution have
been violated. The Fourteenth Amendment is not directed solely against discrimination due to a
‘two-class theory’-that is, based upon differences between ‘white’ and Negro.”*"!

The “two-class” theory ostensibly rejected in Hernandez v. Texas remains alive and well,
however, through the refusal to recognize and protect the particularity of Latino bilinguals. The

Hernandez v. New York court should have paid attention to the history of language

discrimination and to the consistent community prejudices against Spanish speakers and
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bilinguals. The Court should have used history to inform its understanding of discrimination
against bilinguals. The Court should have recognized that language discrimination against

Latino bilinguals is race discrimination against Latinos.

Why Latinos Have a Right to Sing the Blues

At this writing it is hard to be optimistic regarding the future possibilities of greater
justice for Latino people in the United States with regard to language discrimination. Why has
the promise of Hernandez v. Texas, a promise of meaningful equal protection for Latinos,
remained unfulfilled? Some part of the reason lies in the profound differences between the
Warren and Rehnquist courts. The Warren Court looked to context, found racism, and corrected
it. The Rehnquist Court, in contrast, applied an equal protection devoid of historical context and
failed to recognize the language discrimination squarely facing the Court.

Excellent recent writing on the nature of the Supreme Court, and by extension the lower
federal courts, also helps provide an answer.”™ " The Supreme Court, rather than being
countermajoritarian, is nationalist. The Court is most responsive to national political majorities
and national elites.”" A nationalist Court will enforce a nationalist view of American identity
as the norm for equal protection. Additionally, as Jack Balkin writes, “Courts tend to protect
minorities just about as much as majorities want them to.”

With respect to race, this understanding suggests that the Court will enforce a nationalist
view of race rooted in slavery and its constitutional corrections, the Reconstruction

Amendments. Thus a nationalist view of race corresponds well to the Black/White paradigm,

but less well to the particular needs of non-Black communities becoming more numerically
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prominent as our national demographics change. Rather than protect minority particularity, in
our case the particular linguistic traits of bilingual Spanish speakers, the Court enforces the
nationally preferred dominance of English and Anglocentric assimilation. There is little
evidence of any majoritarian will for the protection of non-English languages. Indeed, the
political results in many jurisdictions suggest exactly the opposite, that national majorities may
prefer the extinction, or at least the silencing, of Spanish speakers. While there is ample
evidence of majoritarian opposition to linguistic particularity and linguistic equal rights--Official
English laws and referenda seeking the abolition of bilingual education are prime examples--
there is scant evidence of any equally large countervailing mobilization of advocates favoring
linguistic diversity, bilingualism, and linguistic equality. There simply aren’t enough of us.

In the end, Hernandez v. Texas stands as a distressingly rare moment of Supreme Court
acknowledgement of communitarian norms of white racism against Latino people. This now-
distant precedential beacon once signalled the enforcement of the possibly majestic, now

withered, words of equal protection.
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	Mi Profundo Azul: Why Latinos Have a Right to Sing the Blues 
	By 
	Juan Francisco Perea  
	 
	In the same sense that Columbus (discovered( America, the United States Supreme Court (discovered( Mexican-Americans in Hernandez v. Texas.    More precisely, the Court recognized what had been painfully, and long, obvious to Mexican Americans in the lands forcibly stolen from Mexico over a century before: that  Mexican-Americans were subject to extreme, overt white racism.  Forcefully, the Court decided that the systematic exclusion of Mexican Americans from Texas juries violated the Equal Protection Clause. 
	In this chapter, I discuss the historical context of Jim Crow segregation deployed against Mexican Americans in the Southwestern United States.  I discuss both the pervasive segregation imposed upon Mexican Americans in all areas of life, and then the particular ways and means of segregation in the jury box.  Against this historical background, I discuss the Warren Court(s decision in Hernandez v. Texas.  The Court was clearly correct in deciding that Mexican Americans in Texas were subject to racism and deserved Supreme Court enforcement of equal protection principles.  Also assessed against this historical background, the contrary decisions of the lower Texas courts in the Hernandez case look like profoundly cynical and self-serving endorsements of white racism. 
	 
	 Significantly, the Warren Court(s reasoning in Hernandez v. Texas contained language suggesting that the understanding of equal protection could be broadened to encompass any group shown to be subject to shifting community prejudices.  Accordingly, the decision can be read to promise an equal protection doctrine responsive to our developing understanding of racism and its deployment against different groups of people.  A more recent Hernandez decision, Hernandez v. New York, put that promise of the earlier decision to the test in a remarkably similar context: again, the exclusion of Latino jurors, but this time because of language discrimination against their bilingualism.  This Rehnquist Court decision shows that the promise of a broader, progressive equal protection doctrine has not been fulfilled.  I preface my discussion of the Hernandez v. New York case with historical context on language discrimination against Latinos, which, like segregation against Mexican Americans, has a long, demonstrable history with considerable present ramifications.  I then discuss Hernandez v. New York and its troubling shortcomings.  Comparing the two Hernandez decisions yields interesting insights into some of the profound differences between the Warren and Rehnquist Courts in their interpretations of equal protection and their respective abilities to recognize discrimination. 
	I conclude with a few thoughts on why Latinos have a right to sing the blues: given the institutional nature of the Supreme Court and its constituency, the forecast for a meaningful equal protection responsive to Latino particularity is not good. 
	 
	The Meaning and Historical Context of Segregation against Mexican Americans 
	I begin by describing the sociological understanding of segregation and providing historical context within which to understand the long deployment of segregation against Mexican Americans in the Southwest.  Sociologists define segregation as:  
	a system of racial etiquette that keeps the oppressed group separate from the oppressor when both are doing equal tasks, like learning the multiplication tables, but allows intimate closeness when the tasks are hierarchical, like cooking or cleaning for white employers.  
	 
	 
	The segregation law challenged, and upheld, in the Supreme Court(s most famous endorsement of segregation, Plessy v. Ferguson , illustrates the definition perfectly.  A Louisiana statute required that railroad companies provide (equal but separate accommodations for the white and colored races,( but provided an exception stating that (nothing in this act shall be construed as applying to nurses attending children of the other race.(    When Whites and Blacks might otherwise share space on equal terms, riding together in the same railroad cars, the statute commanded separation of the races.  When the relationship was clearly hierarchical and Blacks were in a subordinate position to Whites, such as when a Black nursemaid was tending to a White child, then the statute allows proximity and even intimate physical contact between the races.  Segregation laws attempt to express an idea and to impute it to their nonwhite targets: that nonwhites are unfit to be in proximity to Whites when the nature of the interaction might suggest equality with Whites. 
	The segregation imposed upon Mexican Americans by whites is quite comparable to, though much less well known, than the segregation suffered by Blacks in the United States.  Jim Crow, enforced against Mexican Americans, was a fact of life throughout the Southwest.    Carey McWilliams, lawyer and historian of Mexican America, described the pervasive segregation in the California citrus belt: 
	Throughout the citrus belt, the workers are Spanish-speaking, Catholic, and dark-skinned, the owners are white, Protestant, and English-speaking.  The owners occupy the heights, the Mexicans the lowlands. . . . While the towns deny that they practice segregation, nevertheless segregation is the rule.  Since the Mexicans all live in jim-town, it has always been easy to effect residential segregation.  The omnipresent Mexican school is, of course, an outgrowth of segregated residence.  The swimming pools in the towns are usually reserved for (whites,( with an insulting exception being noted in the designation of one day in the week as (Mexican Day( . . .  Mexicans attend separate schools and churches, occupy the balcony seats in the motion-picture theaters, and frequent separate places of amusement. . . .  The whole system of employment, in fact, is perfectly designed to insulate workers from employers in every walk of life, from the cradle to the grave, from the church to the saloon.  
	 
	 
	By the 1920s, the de jure or de facto segregation of most public facilities to exclude Mexican Americans was common in California.   Throughout the Southwest, segregated schools for Mexican American children were also common.  
	In Texas, Whites established segregation that was no different in its pervasive isolation of Mexicans and Mexican Americans. This segregation (cut across all spheres of rural life, (separation in domicile, separation in politics, and separation in education.((    One study concluded that 117 Texas towns practiced segregation against Mexican Americans, and most of these towns enacted laws requiring segregation.    As described by David Montejano, 
	The modern [Texas] order framed Mexican-Anglo relations in stark (Jim Crow( segregation.  Separate quarters for Mexican and Anglo were to be found in the farm towns.  Specific rules defined the proper place of Mexicans and regulated intrerracial contact.  The separation was so complete and seemingly absolute that several observers have described the farm society as (caste-like.(  
	 
	White farm owners, who exerted the greatest influence over rural, agricultural Texas society defined Mexicans as their manual laborers by race, and enforced their status through economic coercion, physical hardship, and the denial of education.   Residential segregation was enforced through restrictive racial covenants in property deeds, refusals to sell to Mexicans, and White protests when Mexicans attempted to buy in areas reserved for Whites.  
	The sheer extent of the segregation against Mexican Americans in Texas is painfully clear from the personal recollections of John J. Herrera, one of the lawyers who represented Pete Hernandez in Hernandez v. Texas.  In a letter published twenty years after the Hernandez decision, Herrera recalled: 
	 
	The signs in West Texas cafes: NO CHILI! (They mean us, son.  Don(t go in there,( dad would admonish me.  The rest of Texas was no better.  Seguin [Texas]: a public park with the sign, Negros y Mexicanos Afuera! In a Houston personnel office: (No Mexicans hired.( On Washington Ave.: (No Mexicans Allowed in Dance Hall.(  In a refinery, all water fountains were painted white, black, or brown.  You know where I had to drink.  
	 
	Segregation in the Courtroom: A Historical Overview 
	Just like segregation in other spheres of life, segregation in the courtroom has a long history.  Two of the most significant, visible roles played by the public in the courtroom are the ability to present testimony regarding the events in a trial, and the ability to sit on the jury that determines guilt or innocence.  Not surprisingly, given the importance of these responsibilities, racial minority groups have been largely excluded from these public roles in the administration of justice. 
	 
	The courts became complicit early in skewing the justice system in favor of white defendants and against the interests of victims and defendants of minority races.  In People v. Hall, decided in 1854, the California Supreme Court interpreted a statute providing that (no Black or Mulatto person, or Indian, shall be allowed to give evidence in favor of, or against a white man.(   The court decided that this ban on testimony applied to exclude the testimony of Chinese persons against a white defendant, reasoning that the (intention of the [statute] was to throw around the citizen  a protection for life and property, which could only be secured by removing him above the corrupting influences of degraded castes.(    In effect, the ban on the testimony of Blacks, Indians and Chinese left these communities unable to defend themselves against crimes committed against their peoples by Whites when the witnesses were non-white.  The ban on the testimony of non-whites was also enforced against Mexican Americans.  In 1857, Manuel Dominguez, a delegate to the California Constitutional convention and signer of the California Constitution in 1849, was dismissed as a witness because of his Indian blood and mestizo appearance.    Heizer & Almquist described the racist rationale for the ban: (it was more desirable to release a Caucasian convicted of murder through the testimony of [non-white] witnesses than it was to permit any deviation in the established policy of white supremacy.(  
	This same policy of white supremacy played out in the exclusion of non-whites from juries.  The overt statutory exclusion of Blacks from jury service ended in 1871, when the Supreme Court decided Strauder v. West Virginia, which struck down a statute allowing only white males to serve on juries.   The Strauder Court, however, suggested some of the many other ways that States could exclude Blacks from jury service constitutionally, such as by limiting such service to freeholders, or persons having certain educational qualifications.  While this ended de jure segregation on juries, de facto segregation continued for many years afterward.  In 1935, the Court decided that the systematic exclusion of qualified Black jurors from juries violated the equal protection clause in Norris v. Alabama.   Despite these Supreme Court decisions, systematic exclusion of non-white jurors remained persistent. 
	 
	Mexican Americans were excluded from jury service before, until, and after Hernandez v. Texas was decided in 1954.   During the 1930s, Mexican Americans in Texas resisted their routine exclusion from jury service, with some success.   However, as the Hernandez Court recounted, in Jackson County no Mexican American had served on a jury in twenty-five years.  This fact bears witness to the resiliency of discriminatory jury selection practices.  Even after Hernandez v. Texas, Mexican Americans continued to be excluded routinely from juries.  A 1970 report by the United States Commission on Civil Rights found (serious and widespread underrepresentation of Mexican Americans on grand and petit juries in State courts in many areas of the Southwest.(   The report cited many causes of the underrepresentation studied at that time, some apparently nondiscriminatory, such as limited English-speaking ability (although it is difficult to credit this explanation for otherwise qualified, citizen or resident potential jurors), and hardship posed by jury service for low-income Mexican Americans.   The report also cited more credible explanatory factors, including peremptory challenges used to remove Mexican Americans, and selection systems that vested excessive discretion in jury commissioners and judges.  
	 In 1986, the Supreme Court decided that peremptory challenges based explicitly on race violated the Equal Protection Clause in Batson v. Kentucky.   Accordingly, it might be tempting to think that the Supreme Court has ended the problem of discriminatory exclusion of Latinos from jury service.  As I will discuss below, however, the exclusion of Latino jurors continues apace today in different guises, including language discrimination. 
	 
	The Hernandez v. Texas decision 
	In Hernandez, the Court considered whether Mexican Americans were a (cognizable class( for equal protection purposes, and, if so, whether the systematic exclusion of Mexican Americans from juries violated the Equal Protection Clause.  The Court first rejected the State(s theory that the Fourteenth Amendment contemplated only two racial  groups, Black and White: (The Fourteenth Amendment is not directed solely against discrimination due to a (two-class theory((that is, based upon differences between (white( and Negro.(  
	The petitioner, Pete Hernandez, had to establish that Mexican Americans in Jackson County were treated as a separate class, distinct from whites and subject to discrimination.  The Court described the attitude of the community towards Mexican Americans: 
	 
	The testimony of responsible officials and citizens contained the admission that residents of the community distinguished between (white( and (Mexican.(  The participation of persons of Mexican descent in business and community groups was shown to be slight.  Until very recent times, children of Mexican descent were required to attend a segregated school for the first four grades.  At least one restaurant in town prominently displayed a sign announcing (No Mexicans Served.(  On the courthouse grounds at the time of the hearing, there were two men(s toilets, one unmarked, and the other marked (Colored Men( and (Hombres Aqui.(  
	 
	Having recognized the existence of segregated schools for children of Mexican descent, the Court also described the alleged linguistic justification for the segregation: (the reason given by the school superintendent for this segregation was that these children needed special help in learning English.(   The Court appeared mistrustful of this explanation, noting that teachers in the school for Mexican American children taught two grades, compared to teachers in the regular school who taught only one grade.   The Court concluded that the logical inference from all of these facts was that Mexican Americans were considered a distinct class subject to group discrimination in Jackson County, Texas. 
	Pete Hernandez then had to prove that discrimination existed in jury selection.  According to the Court, Hernandez proved the following facts: 
	The petitioner established that 14% of the population of Jackson County were persons with Mexican or Latin surnames, and that 11% of the males over 21 bore such names.  The County Tax Assessor testified that 6 or 7 percent of the freeholders on the tax rolls of the County were persons of Mexican descent.  The State of Texas stipulated that (for the last 25 years there is no record of any person with a Mexican or Latin American name having served on a jury commission, grand jury or petit jury in Jackson County.(  The parties also stipulated that (there are some male persons of Mexican or Latin American descent in Jackson County who, by virtue of being citizens, freeholders, and having all other legal prerequisites to jury service, are eligible to serve as members of a jury commission, grand jury and/or petit jury.  
	 
	 
	The state attempted interesting counterarguments throughout the litigation.  In lower Texas courts, the State presented two winning arguments. First, the state argued, and the Texas courts accepted, that Mexican-Americans were a (nationality,( not a (race,( and that the Supreme Court had never treated (nationality( the same as (race( under the equal protection clause.    Secondly, the Texas courts had interpreted equal protection to apply only to discrimination between two racial groups, Whites and Blacks.   The lower court wrote that  ((Mexican people * * * are not a separate race but are white people of Spanish descent(.  In contemplation of the Fourteenth Amendment, Mexicans are therefore members of and within the classification of the white race, as distinguished from members of the Negro race.(    Since Mexicans were considered (white( in Texas, the court reasoned that equal protection principles did not apply to distinctions made within the group of (whites.(   In the alternative, the State also attempted to justify the systematic exclusion of Mexicans.  Five jury commissioners testified that they had not discriminated against persons of Mexican descent and that they had merely been trying to select the best qualified jurors.   
	 The Warren Court concluded that Pete Hernandez had proved discrimination in the systematic exclusion of Mexican Americans from the jury: 
	[I]t taxes our credulity to say that mere chance resulted in there being no members of this class among the over six thousand jurors called in the past 25 years.  The result bespeaks discrimination, whether or not it was a conscious decision on the part of any individual jury commissioner.  
	 
	 
	The Court held that the fraudulent, racist jury selection system in Jackson County, Texas, a system which had excluded all qualified Mexican-American jurors for over twenty-five years, violated the Equal Protection Clause of the Fourteenth Amendment.  And so, for the first time in its history, the Supreme Court recognized that Mexican-Americans victimized by state-sponsored racism were entitled to protection and relief under the Constitution. 
	 
	Assessing the Lower Court Decisions in Hernandez v. Texas 
	The most significant holding in Hernandez v. Texas was the Warren Court(s conclusion that Mexican-Americans were entitled to protection from government-sponsored racism under the Equal Protection Clause.  In reaching this holding, as obvious and correct as it may seem today, the Court reversed decades of precedent from the Texas courts stating the opposite.  The plaintiff had argued that the systematic exclusion of qualified Mexican-American-surnamed jurors from grand and petit juries over many years should violate the equal protection clause, just as the same exclusion of qualified Black jurors would.   Rather than remedy blatant discrimination against Mexican-Americans in jury selection, the Texas courts concluded that neither the principles of equal protection, nor the Equal Protection Clause itself, applied to Mexican-Americans. 
	The Texas courts gave two reasons for these startling conclusions.  First, the courts reasoned that Mexican-Americans were a (nationality,( not a (race,( and that the Supreme Court had never treated (nationality( the same as (race( under the equal protection clause.     Secondly, the Texas courts had interpreted equal protection to apply only to discrimination between two racial groups, Whites and Blacks.   I shall consider each of these reasons in turn. 
	 
	The assertion that discrimination because of (nationality( differs from discrimination because of (race( for purposes of equal protection is interesting, but misleading.  To a certain, simple extent, the Texas courts are right.  Nationality, or national origin, is not commonly understood to be the same as (race.(  But the courts( reasoning is sophistic.  It doesn(t matter whether Mexican-Americans are named with a national-origin term rather than a color term like (Black,( or (Brown.(   What mattered, and what should always matter in present contexts, is that Mexican-Americans were subject to racism, regardless of nomenclature.  Racism in the United States developed as the desire and practice of whites to disadvantage and disparage others who are non-white.  It is obvious that Mexican-Americans in Texas constituted a (race( subject to white racism and all the excesses of Jim Crow and segregation.   The Supreme Court recognized the obvious racism at issue in Hernandez and responded appropriately to it. 
	Interestingly, the Texas courts reached the wrong conclusion regarding Mexican-Americans even based on the constitutional law available at that time.  Even if we take seriously the Texas courts( distinction between (nationality( and (race,( the Supreme Court had already suggested that they could be functional equivalents for equal protection purposes.  In Strauder v. West Virginia, discussed earlier, the Court(s opinion contained dicta directly relevant to the Hernandez case: (Nor if a law should be passed excluding all naturalized Celtic Irishmen, would there be any doubt of its inconsistency with the spirit of the [14th] amendment.(   As early as the Strauder decision, discrimination because of national origin and (race( were understood to be equivalent for equal protection purposes.  Later, in Yick Wo v. Hopkins, an exceedingly rare victory for the California Chinese, the Supreme Court struck down a San Francisco law that effectively forced only Chinese-owned and operated laundries out of business.   Like the classification at issue in Hernandez, the targetting of Chinese-owned businesses could be named either (race( or (national origin( discrimination, or both.   In Hernandez v. Texas, the Warren Court cited Strauder and other opinions to rebut the contention of the Texas courts that equal protection had never been extended beyond binary, Black/White meanings.   
	 
	The Texas courts found further reason for denying equal protection to Mexican-Americans in the history of the equal protection clause.  The lower courts fashioned a fascinating argument that, based on the history of the 14th Amendment, equal protection was meant to apply only to the protection of two groups of people, Whites and Blacks.  In part, the courts relied on a kind of  framers( intent argument, quoting language in early Supreme Court decisions that described the paramount purpose of the 14th Amendment as securing the rights of the newly freed slaves.   In the court(s words, 
	It is conclusive that, in so far as the question of discrimination in the organization of juries in state courts is concerned, the equal protection clause of the Fourteenth Amendment contemplated and recognized only two classes as coming within that guarantee: the white race, comprising one class, and the Negro race, comprising the other class.  
	 
	Again, however, an early Supreme Court decision had long ago contradicted the assertions well accepted in the Texas courts.  In the Slaughterhouse Cases, decided in 1873, the Supreme Court described Mexicans as a distinct (race( and described generality greater than Black/White in the scope of equal protection: 
	We do not say that no one else but the negro can share in this protection . . . . Undoubtedly while negro slavery alone was in the mind of the Congress which proposed the thirteenth [amendment], it forbids any other kind of slavery, now or hereafter.  If Mexican peonage or the Chinese coolie labor system shall develop slavery of the Mexican or Chinese race within our territory, this amendment may safely be trusted to make it void.  And so if other rights are assailed by the States which properly and necessarily fall within the protection of these articles, that protection will apply, though the party interested may not be of African descent.   
	 
	 
	Defying history, experience, and observation, the Texas courts had decided that (Mexican people . . . are not a separate race but are white people of Spanish descent.(   Since, according to the courts, Mexican-Americans were white (and since they were not Black), they could not claim rights of equal protection against their fellow white counterparts.    One wonders how Texas judges could reach such conclusions while observing the sign on the courthouse grounds designating one bathroom (Colored Men( and (Hombres Aqui.( 
	 
	Assessing the Success of Hernandez v. Texas 
	Though the Warren Court rejected the (two-class( or binary understanding of equal protection in Hernandez v. Texas, the Court was still influenced by the history of the equal protection clause with respect to the kind of discrimination that it was able to recognize as race discrimination.  In considering the systematic exclusion of Mexican-Americans from Jackson county juries, the Court relied upon its past precedents that recognized the similar exclusion of Black jurors as violations of equal protection.   The constellation of facts the Court assembled(the evidence of Jim Crow segregation of Mexican-Americans, the evidence of unequal treatment(was familiar ground.  All of the evidence of discrimination mentioned by the Court was discriminatory treatment that the Court had recognized as discriminatory with respect to Blacks. 
	An interesting question remains. How successfully has the Court expanded its conception of equal protection beyond the (two-class( theory?  The Warren Court took a first step (for Latinos) by recognizing that Mexican Americans were entitled to equal protection of the laws.  As the Court itself recognized, this was not really a new development; the Court had decided equal protection cases favorably to non-white, non-Black litigants before. 
	 
	But to what extent can the Court recognize as discriminatory other forms of white racism that are unlike, or less like, the forms of white racism experienced by Blacks?  Fifty years after Hernandez v. Texas,  the Court still lacks understanding and recognition of some of the particular forms of white racism against Latinos even in the same context of discriminatory jury selection.  Even though the Court ostensibly broadened the scope of equal protection in Hernandez, the binary understanding of  (race( as Black/White color still cramps current understandings of race discrimination and robs equal protection of its relevance for Latinos. 
	Language discrimination against Latinos is an excellent example of the underinclusive understanding of race discrimination.  Language discrimination has a long history as a tool of oppression against Latino people.   The history of language discrimination in public education is well documented and I will briefly recount it here. 
	 
	Language Discrimination: Some Historical Context 
	The segregated, inferior schools provided for Mexican American children in the Southwest were intended to teach inferiority and subservience.   One strategy for teaching the lessons of subservience was to attempt to destroy the language and culture of young Mexican American students.  As described by Thomas Carter, (the full force of the educational system in the Southwest [was] directed toward the eradication of both the Spanish language and the Spanish-American or Mexican-American cultures.(  
	 
	Teachers employed, and continue to employ, many language-related reasons to justify the segregation of Mexican American children and to deny them equal education.  Mexican American children were retained in first grade for two or three years, allegedly because they lacked linguistic competence in English.   However, their linguistic competence was often tested hastily and with inconclusive results, if it was tested at all.   Schools have responded to their Spanish-speaking students by ignoring the Spanish language,  prohibiting it altogether, and by punishing Latino students who spoke their native tongue publicly.   Punishments included  (Spanish detention,( spanking, suspension, expulsion and other physical abuse and public humiliation.      Punishments like these were, and continue to be, inflicted in heavily Mexican-populated schools. Very recently in jurisdictions that have repealed bilingual education by referendum, including Massachusetts, Arizona, and California, some educators enforce the new laws in old, discriminatory ways by prohibiting the use of Spanish among students and on school campuses.   
	Educators persistently devalue bilingualism and language ability in Spanish.  Many teachers, perhaps most, see childhood bilingualism as a deficit and impediment to learning.   Many teachers also believe that Spanish-speaking or bilingual Mexican American children speak no language at all.   Regardless of their linguistic abilities, Mexican American children are considered deficient and alingual from the start.    It is important to recognize that (no Spanish( rules and disparaging judgments about native Spanish speakers are part of a whole system of behavioral controls intended to banish manifestations of (Mexicanness( or (Latinoness( from the public schools.  
	 
	This desire to eradicate Spanish was never limited to the educational system and, in forms both conscious and unconscious, it remains evident today.  It is evident in state campaigns to eliminate bilingual education, and in the continuing campaign for Official English.   It is also evident in the workplace.  The United States Courts of Appeals are currently consistent in holding that Spanish-speaking workers may be fired, without violating Title VII, merely for speaking Spanish in violation of an employer(s English-only rule.   The degree of judicial bias against native Spanish speakers is evident in the fact that the judges in these cases reject the Equal Employment Opportunity Commission(s expert guidelines finding that English-only rules are presumptively invalid and must be justified by employer proof of business necessity.    
	There have also been notorious incidents of more obvious judicial bias against Spanish speakers.  One Texas judge threatened a Mexican-American mother with the loss of her daughter unless she stopped speaking Spanish to her daughter at home: 
	[Y]ou(re abusing that chld and you(re relegating her to the position of a housemaid.  Now get this straight.   You start speaking English to this child because if she doesn(t do good in school, then I can remove her because it(s not in her best interest to be ignorant.  The child will hear only English.  
	 
	Similarly, a Nebraska judge threatened to limit a Mexican-American father(s rights to visit his daughter if he continued speaking to her in Spanish.   Whether at school, at work, at home, or in the courthouse, Latinos face hostility and discriminatory treatment based on their use of Spanish. 
	 
	Language Discrimination in the Courtroom 
	 
	And today, despite the seeming promise of Hernandez v. Texas, Latinos still face hostility and discrimination in the jury box based on their Spanish language.  Although Batson eliminated peremptory challenges based overtly on race, Batson is easily circumvented.  Batson and its progeny require only that litigants articulate a (race-neutral( reason for exercising a peremptory challenge.  The flaw in the Batson framework was recognized early by Justice Thurgood Marshall, who saw that (Any prosecutor can easily assert facially neutral reasons for striking a juror, and trial courts are ill-equipped to second-guess those reasons.(   Indeed, because of the ease with which litigants can articulate facially neutral reasons, jury selection is almost as discriminatory today as it was before Batson.   The justifications for discrimination have changed, but the discrimination itself has not. 
	With respect to Latinos, the Supreme Court encountered, but failed to recognize, a palpable case of language discrimination against prospective Latino jurors in Hernandez v. New York, decided in 1991.   The case involved many Spanish-speakers: the defendant, several witnesses, the courtroom interpreter, and two bilingual jurors were all Spanish speaking.  Because several witnesses were Spanish-speaking, their testimony was interpreted into English for the benefit of the court and monolingual English-speaking jurors.  The prosecutor asked the bilingual jurors whether they would be able to accept the interpreter(s translated version of the Spanish-language testimony.  Despite their assurances that they would accept the interpreter(s translation, the prosecutor used peremptory challenges to exclude these bilingual jurors.  The defense then raised objections to these peremptory challenges under the Batson framework. 
	Under that framework, the prosecutor had to articulate facially neutral reasons for these peremptory challenges against Latino jurors.  Here is what he said: 
	my reason for rejecting these two is I feel very uncertain that they would be able to listen and follow the interpreter. . . . We talked to them for a long time; the Court talked to them, I talked to them.  I believe that in their heart they will try to follow it, but I felt there was a great deal of uncertainty as to whether they could accept the interpreter as the final arbiter of what was said by each of the witnesses, especially where there were going to be Spanish-speaking witnesses, and I didn(t feel, when I asked them whether or not they could accept the interpreter(s translation of it, I didn(t feel that they could.  They each looked away from me and said with some hesitancy that they would try, not that they could but that they would try to follow the interpreter, and I feel that in a case where the interpreter will be for the main witnesses, they would have an undue impact upon the jury. . . . I thought they both indicated that they would have trouble, though their final answer was they could do it.  I just felt from the hesitancy in their answers and their lack of eye contact that they would not be able to do it.  
	 
	  
	Despite the absence of any finding that these potential jurors were not credible, the prosecutor simply felt uncomfortable with the demeanor of the bilingual jurors and dismissed them.  The trial court heard the prosecutor(s reasons and accepted his explanation as (race-neutral.( The Supreme Court, too, agreed that the prosecutor(s reasons were (race-neutral( and found that these peremptory challenges did not violate the Equal Protection Clause.   
	The Supreme Court decided wrongly that language discrimination against bilingual Latinos was not race discrimination.  While I have critiqued this decision at length elsewhere, here I will focus on two reasons why the Court was wrong.   First, the Court seemed entirely unaware of the history discussed above.  Language discrimination has a pervasive past and present in the United States, and there was no reason to assume that the parties peopling the New York courts were immune from what is otherwise a national phenomenon.  Although the Court, in an apparent attempt to show sensitivity to the issues raised by language differences, offered citations to sociolinguistic insights on language, its effort was lame and inconsequential.  
	The bottom line was that the Court didn(t (get it.(  The Court did not understand that language discrimination against bilingual Latinos in the United States is race discrimination.  As concluded by Guadalupe Valdes, (in the United States language discrimination against bilingual individuals is not subtle.(   Professor Valdes(s first example of clear language discrimination was the Court(s decision in  Hernandez v. New York.  
	 
	Another prominent flaw was the consistent judicial decision, in all the courts that considered the case, to validate  the prosecutor(s personal discomfort with the bilingual jurors as credible and (race-neutral.(  Given the context of national discrimination on the basis of language and the serious misunderstandings that monolingual persons, including judges and prosecutors, have with respect to bilinguals, reliance on a prosecutor(s discomfort is simply too thin a reason to accept in excluding qualified individuals from a jury.  As I discuss below, the prosecutor(s questions to the bilinguals imposed on them much more difficult conditions than those imposed on monolingual jurors.   Although the prosecutor may have appeared credible, he was likely sincere and wrong, misinformed and uncomprehending as most monolinguals are with respect to bilinguals.   Or, given the lengthy history of bias against Spanish speakers in the United States, he may have been sincere and unconsciously biased.  
	In the end, despite some bland, palliative recognition of the harshness and disproportionate impact on Latinos that its decision inflicted,  the Supreme Court decided that a prosecutor(s (uncertainty( and mistrust of the bilingual jurors justified their peremptory removal.  And here is where an interesting arc can be drawn from Hernandez v. Texas to Hernandez v. New York.  Separated by approximately forty years, both cases concerned the exclusion of Latinos from the jury.  How much has changed in these forty years, and how much remains to be changed? 
	 
	One interesting axis along which to compare the cases is to consider the way each decision treated the role of majoritarian discretion in making determinations about fitness or not to serve on juries.  Historically, the vesting of excessive discretion in jury commissioners is well understood to produce discriminatory results, whether or not individuals can be proven to have acted with intent to discriminate.    This was a pattern proven to be true in Texas.  Just such a system was at issue in Hernandez v. Texas.  Despite formally neutral, egalitarian statutes and qualified Mexican Americans, jury commissioners vested with discretion to decide who they felt was best qualified to serve decided in a way that produced the extraordinary result that no Mexican Americans on a Jackson County jury in twenty-five years.  The Warren Court did not flinch from the obvious import of that statistic.  As the Court wrote, (it taxes our credulity to say that mere chance resulted in there being no members of this class among the over six thousand jurors called in the past 25 years.  The result bespeaks discrimination, whether or not it was a conscious decision on the part of any individual jury commissioner.(  
	 
	Consider now the Court(s stance in Hernandez v. New York toward similar discretion that yields disproportionately discriminatory results.  Under the Batson framework, prosecutors have discretion to advance any credible non-discriminatory reason for a peremptory challenge.  Our prosecutor(s stated reason for excluding the bilingual jurors was that he felt (very uncertain that they would be able to listen and follow the interpreter.(  The prosecutor(s highly subjective (uncertainty( or distrust of the bilingual jurors seems very similar to the judgments of jury commissioners that qualified Mexican American jury candidates were not the best qualified.   Unlike the Warren Court, which was suspicious of unbridled discretion that yielded discriminatory results, here the Rehnquist Court embraces similar discretion with full knowledge of the discriminatory results that will ensue for bilingual Latino jurors.  The courts consistently trust the prosecutor(s (uncertainty( and credit the trial court(s determination that the prosecutor was credible.  And the courts credit the prosecutor(s (uncertainty( over the uncontradicted and credible testimony of the bilingual jurors themselves, who swore that they would do what the prosecutor asked.  Where the history of language discrimination and the pervasive misunderstanding of bilinguals by monolinguals would counsel skepticism with respect to peremptory dismissals of bilingual jurors, today(s courts simply endorse prosecutorial discrimination against bilinguals. 
	Another axis along which to compare these decisions is to consider their treatment of the particular discrimination faced by the Latinos before the Court.  The very cynical and self-serving conclusion of the lower Texas courts in Hernandez v. Texas was that Mexican Americans were considered whites and therefore were ineligible for relief under the Equal Protection Clause.  This conclusion flew in the face of all past and present historical evidence of profound, sustained Jim Crow racism and segregation inflicted upon Mexican Americans in all quarters.  Texas judges denied or ignored all the obvious evidence of Jim Crow Latino to produce a self-serving,  preemptive legal fiction of Mexican American (whiteness.(  The Warren Court, at last recognizing the obvious, saw the white racism and understood and dismantled the racist stricture before it.  Indeed, the Court first articulated what scholars have developed into a powerful, well-accepted understanding of the socially constructed nature of racism. 
	In profound contrast, in Hernandez v. New York, the Court was entirely unable to understand and respond to the language discrimination against bilingual Latinos that was presented in the case.  The Court failed to understand that bilinguals are not the same as monolinguals, nor are they similarly situated with respect to the questions the prosecutor asked of them.   The prosecutor(s questions imposed much more difficult conditions upon the bilingual jurors than upon monolingual jurors.  If the expectation of courts or prosecutors is that bilinguals shut down the portion of their brains that processes one or both of the languages they know, then the expectation is absurd and impossible to fulfill: 
	 
	From the perspective of bilingual individuals, however, the [prosecutor(s] request itself is absurd if it is understood to mean that they must block or shut down one of their language-processing channels.  Research on bilingualism carried out from the psycholinguistic perspective has determined that this is an impossible task.  
	 
	It is no more possible for a bilingual to not hear what has been heard than it is for a monolingual English speaker to (unhear( something that has already been heard, or to (unread( something that has already been read. How does anyone remove from consciousness something that has already entered?  While it may be possible to disregard information already heard, as jurors are often instructed to do, it is impossible to (unhear( what one has already heard. 
	If the expectation of courts and prosecutors is that bilingual jurors set aside their own understanding of testimony in a source language and replace that understanding with the official interpreter(s version of the testimony, then bilingual jurors are again being unusually burdened in a way not demanded of monolinguals.   The bilingual jurors are asked, in effect, to ignore possible discrepancies between the interpretation and the original and not to use their judgment in evaluating the evidence.  Monolinguals, who have no choice but to accept the interpreter(s version of the evidence, right or wrong, are not asked to disregard their understanding of the evidence.   This expectation is problematic for another reason.  Since it is well known that interpretations are often wrong or incorrect, why should any juror be asked to adhere to a version of the evidence which may well be incorrect?  By allowing the peremptory removals of bilingual jurors based on the (uncertainty( expressed by the prosecutor, the courts are preferring adherence to an official, and possibly incorrect, version of the evidence rather than allowing the jury to serve its traditional truth-finding function.  This is an odd choice of values for courts, including the Supreme Court, to enforce considering that the whole purpose of the trial is to arrive at some understanding of the truth of the events on trial. 
	 
	It is possible to conclude that, even if wrongly decided, the conclusion in Hernandez v. New York, does not do major damage.  Although the Court has sanctioned the peremptory removal of bilingual jurors in cases involving interpreted Spanish-language testimony, in fact this is probably a small proportion of cases faced in the courts.  And, presumably, bilingual jurors will not be subject to peremptory exclusion because of their bilingualism in every other sort of case.  In most cases, then, bilingual jurors will still be able to serve.  They can be peremptorily excluded only in cases in which bilingual jurors are bilingual in the same language spoken by witnesses whose testimony will be interpreted. 
	While these aspects of the Court(s decision contain truth, I believe that understanding the case as a relatively innocuous mistake would be a grave error.  Here(s why.  First, our changing national demographics are by now well known, and the principal change is the increasing percentage of Latinos in the population.  Corresponding to this change, we can reasonably expect an ever-increasing number of trials involving Spanish-language testimony, and increasing numbers of potential bilingual jurors who can easily be stricken from the jury under the Court(s current rules.  In some cities and areas of the country, such as Miami, Houston, New York, or Los Angeles, which already contain large numbers of Latinos, it is likely that the situation presented in Hernandez v. New York arises regularly.  The scope of damage done in Hernandez v. New York is not small, and that scope is growing steadily because of demographic factors. 
	 
	Hernandez v. New York wrought more major damage in the decision(s refusal to acknowledge meaningfully the linguistic and racial particularity of the Latino community with respect to jury service.  The Court denied the particularity of bilingual Latinos and refused to protect bilingual jurors in the important, public role they can play on juries.  Under this decision, bilinguals can easily be excluded from precisely those cases in which they share the language spoken by potential witnesses, defendants and victims of crime.  Latino bilinguals can most easily be excluded in cases in which they are most likely to share community affiliations and cultural and racial ties to the parties in a case.  These are the cases in which the particular linguistic, racial and community knowledge of bilingual Latino jurors matters the most.  But the Court has effectively precluded these jurors( participation in these cases in which their community membership matters most.  Unlike the Warren Court, which rejected the possibility that Mexican American jurors could plausibly be excluded from their community, the Rehnquist Court has endorsed just such a result with respect to bilinguals. 
	 
	When I write that the particular knowledge and experience of bilingual Latino jurors (matters the most( in these cases, I am not describing anything that constitutes (undue influence( of the kind the prosecutor feared.  I can illustrate this best with a hypothetical.  Suppose we had a criminal trial in a predominantly white, English-speaking, middle class suburb somewhere in the United States. Further suppose that the jury trying the suburban, white middle class defendant, and evaluating the testimony of the white, middle-class suburban witnesses turned out to be virtually all white, English-speaking suburbanites drawn from the relevant jury-service district.  Would there be any concern raised about (undue influence( resulting solely from the shared demographic characteristics of the parties and the jury?  I don(t think so.  Most people would understand this as a proper trial conducted before a jury of one(s peers, with a cross-section of the community, as it exists, represented on the jury.  The situation is no different with respect to bilingual jurors hearing Spanish-language testimony.  There is no (undue influence( in simply bringing one(s experience and understanding of a community into the jury box.  As it is for whites, so should it be for Latinos, bilingual and otherwise. 
	The greatest damage done in Hernandez v. New York is the rejection of the racial and linguistic particularity of bilingual Latino jurors, and the relevance of that particularity, within the justice system in the cases in which that particularity is the most relevant.  In cases in which community ties among Spanish-speakers would be the greatest, the Court chose to break those and future ties instead of exercising skepticism about a prosecutor(s (uncertainty.(  The Court effectively decided that the linguistic, racial and cultural particularity of bilingual Latino jurors was either not relevant or, worse, that their particularity was capable of damaging the jury process. 
	The Rehnquist Court essentially enforced a normative monolingual, English-speaking  identity on all jurors.  In the future, bilingual jurors will only be allowed to remain on juries on which they will function like monolinguals.  Excludable if they understand testimony in a language other than English, bilingual jurors will be entitled to remain only in cases in the testimony is in English or in other languages in which they are not bilingual.  In other words, the Constitution will protect their ability to serve as jurors only if they can serve exactly as English-speaking monolinguals.  The Court has rejected the relevance of their particularity and has obliterated their ability to represent their community in that famous cross-section of the community that our juries supposedly represent. 
	 
	Compare the values vindicated in Hernandez v. New York with those subverted.  The Court vindicated the prosecutor(s sense of discomfort with bilingual jurors, a very common discomfort that many people experience in the presence of persons who speak other languages, a discomfort that we could label prejudice.  The Court vindicated the prosecutor(s and the courts( illusory sense of control over the information considered by the jury.  On the other hand, the Court subverted the concept of a trial by a jury of one(s peers, since the all of the defendant(s peers were peremptorily removed from the jury.  The Court subverted equal protection by not protecting at all the rights of Spanish-speaking jurors to remain on a jury free from state-sponsored prejudice.  The Court subverted the equal protection principle that seemed to be vindicated in our celebrated case, Hernandez v. Texas, the principle that Latinos subject to community prejudices are entitled to relief from discriminatory practices.  Considering this balance sheet, the Court enforced Anglocentric comfort and control and threw equal protection and a jury of one(s peers out the window for Latino Spanish-speakers.  
	The legacy of  Hernandez v. Texas is paradoxical and remains unfulfilled.  The Court explicitly rejected the view that (there are only two classes(white and Negro(within the contemplation of the Fourteenth Amendment.(   The Warren Court understood, in its time, the shifting nature of community prejudices and notion that discrimination was not static:  
	Throughout our history differences in race and color have defined easily identifiable groups which have at times required the aid of the courts in securing equal treatment under the laws. But community prejudices are not static, and from time to time other differences from the community norm may define other groups which need the same protection. Whether such a group exists within a community is a question of fact. When the existence of a distinct class is demonstrated, and it is further shown that the laws, as written or as applied, single out that class for different treatment not based on some reasonable classification, the guarantees of the Constitution have been violated. The Fourteenth Amendment is not directed solely against discrimination due to a (two class theory( that is, based upon differences between (white( and Negro.  
	 
	The (two-class( theory ostensibly rejected in Hernandez v. Texas remains alive and well, however, through the refusal to recognize and protect the particularity of Latino bilinguals.  The Hernandez v. New York court should have paid attention to the history of language discrimination and to the consistent community prejudices against Spanish speakers and bilinguals.  The Court should have used history to inform its understanding of discrimination against bilinguals.  The Court should have recognized that language discrimination against Latino bilinguals is race discrimination against Latinos. 
	 
	 Why Latinos Have a Right to Sing the Blues 
	At this writing it is hard to be optimistic regarding the future possibilities of greater justice for Latino people in the United States with regard to language discrimination.  Why has the promise of Hernandez v. Texas, a promise of meaningful equal protection for Latinos,  remained unfulfilled?  Some part of the reason lies in the profound differences between the Warren and Rehnquist courts.  The Warren Court looked to context, found racism, and corrected it.  The Rehnquist Court, in contrast, applied an equal protection devoid of historical context and failed to recognize the language discrimination squarely facing the Court. 
	Excellent recent writing on the nature of the Supreme Court, and by extension the lower federal courts, also helps provide an answer.   The Supreme Court, rather than being countermajoritarian, is nationalist.  The Court is most responsive to national political majorities and national elites.   A nationalist Court will enforce a nationalist view of American identity as the norm for equal protection.  Additionally, as Jack Balkin writes, (Courts tend to protect minorities just about as much as majorities want them to.(    
	 
	With respect to race, this understanding suggests that the Court will enforce a nationalist view of race rooted in slavery and its constitutional corrections, the Reconstruction  Amendments.  Thus a nationalist view of race corresponds well to the Black/White paradigm, but less well to the particular needs of non-Black communities becoming more numerically prominent as our national demographics change.   Rather than protect minority particularity, in our case the particular linguistic traits of bilingual Spanish speakers, the Court enforces the nationally preferred dominance of English and Anglocentric assimilation.  There is little evidence of any majoritarian will for the protection of non-English languages.  Indeed, the political results in many jurisdictions suggest exactly the opposite, that national majorities may prefer the extinction, or at least the silencing, of Spanish speakers.  While there is ample evidence of majoritarian opposition to linguistic particularity and linguistic equal rights--Official English laws and referenda seeking the abolition of bilingual education are prime examples-- there is scant evidence of any equally large countervailing mobilization of advocates favoring linguistic diversity, bilingualism, and linguistic equality.  There simply aren(t enough of us. 
	In the end, Hernandez v. Texas stands as a distressingly rare moment of Supreme Court acknowledgement of communitarian norms of white racism against Latino people.  This now-distant precedential beacon once signalled the enforcement of the possibly majestic, now withered, words of equal protection.   
	 

