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The Ruling 
On June 9, 2005, the Supreme Court of Canada overturned a Quebec law that bans people 
from buying private health insurance for services covered by the public health care 
system.1  Technically, the ruling applies only to Quebec.  But Quebec’s law is similar to 
prohibitions found in other Canadian provinces – prohibitions that are designed to protect 
the public system from an expanding private sector.  As such, the case could have a 
profound impact on the face of health care in Canada.  Indeed, one commentator went so 
far as to suggest that that the case could emerge as the “Two-tier Magna Carta.”2  
 
In brief, the case involved a patient, George Zeliotis, on a waiting list for hip replacement 
surgery and a physician, Jacques Chaoulli, who sought to provide the service privately 
(i.e., outside of the public system).  The appellants argued that the Quebec prohibition of 
private insurance was an infringement of both the Canadian Charter of Rights and 
Freedoms and the Quebec Charter of Rights.  In a 4-3 decision, the Supreme Court 
agreed with the appellants.  Indeed, Chief Justice McLachlin went so far as to say that 
waiting lists are jeopardizing Canadians’ constitutional rights and, as a result, the state 
monopoly over the provision of medically necessary services was not, in this situation, 
legally justified: 
 

This virtual monopoly, on the evidence, results in delays in treatment that 
adversely affect the citizen’s security of the person.   Where a law adversely 
affects life, liberty or security of the person, it must conform to the principles of 
fundamental justice.  This law, in our view, fails to do so.3  

 
The Reaction 
In general, the case was met with surprise and disappointment.4  The public health care 
system is the most revered and politically sensitive social institution in Canada.  As such, 
in most provinces, political leaders tried to minimize the implications of the case, 
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suggesting that steps will be taken to insulate the health care system from a shift toward a 
more market-driven approach.  For example, the Manitoba Minister of Health, Tim Sale, 
was quoted saying, “We may need to change how we protect medicare but there was 
determination from the two [Provincial Health Ministers] that I spoke with, and I’ve 
certainly heard the same from Saskatchewan, we want to defend a universal health care 
system.”5  Quebec Premier Jean Charest declared that his government is “going to do 
what we have to do to preserve the health-care system in which we believe.”6  At the 
federal level, Prime Minister Paul Martin vowed that “we are not going to have a two-tier 
health-care system in Canada”7  
 
Academic commentators were particularly frustrated with the poor handling of available 
evidence on waiting lists and the potential adverse implications of an expanded private 
health care system.  There is ample research, from Canada and abroad, that demonstrates 
that allowing a private “second tier” does not reduce waiting lists in the public system.8  
Indeed, expanding the private tier may add inefficiencies (e.g., more administration) and 
costs to the running of the health care system.  As noted by Steven Lewis, “Neither 
premiums, nor co-payments, nor surtaxes based on use, nor offloading programs will fix 
health care.  They will merely increase citizens’ and businesses’ costs and erode equity.”9

 
Likewise, the extent and nature of the waiting list problem is far from clear.  There are 
huge variations in the waiting lists across the country and between differing health care 
services.  More importantly, waiting lists are a complex social phenomenon, not just a 
simple queue for care.  Who are on the lists, why they are on the lists, and if it is 
necessarily unhealthy to be on one, are all questions that are still being explored.10  So, 
despite the Supreme Court of Canada’s declaration that waiting lists are causing 
inappropriate delays and “serious, sometimes, grave consequences,”11 there is little more 
than anecdotal evidence that this is true.12  
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It is also worth noting that there is evidence that Canadians are relatively happy with the 
existing system and wait times.  A 2004 survey done for the province of Alberta found 
that 89% of those surveyed “were very or somewhat satisfied” with the health care 
services they received.13  The majority thought it was easy or very easy to access 
services, and only 3% stated that they were unable to get the services that they believed 
they needed.14

 
After weighing all available evidence, a recent Federal Commission on the Future of 
Health Care in Canada recommended against the use of a private tier as a means of 
addressing waiting lists.  The Commission noted as follows: “[P]rivate facilities may 
improve waiting times for the select few who can afford to jump the queue, but may 
actually make the situation worse for other patients because much-needed resources are 
diverted from the public health care system to private facilities.”15   
 
In Chaoulli, however, the Supreme Court largely ignored the existing data and the 
conclusions of the Federal Commission.  The Chief Justice, for example, dismissed the 
research in the area, stating that it amounted to “little more than assertions of belief.”16  
This conclusion was undoubtedly a surprise to the hundreds of health economists and 
health policy experts who have devoted their careers to studying the area.   
 
The court was also heavily influenced by the experience of other jurisdictions with 
private insurance.  The Chief Justice stated as follows: “In summary, the evidence on the 
experience of other western democracies refutes the government’s theoretical contention 
that a prohibition on private insurance is linked to maintaining quality public health 
care.”17  However, once again, this conclusion does not coincide with available data from 
other countries and the scholarly work done on point, much of which has pointed in 
exactly the opposite direction.  As noted by Colleen Flood and Terrence Sullivan, “it 
appears that countries with two-tier systems appear to have longer, not shorter, wait 
times.”18

 
The Future 
While the long-term legal and constitutional impact of the case remains unclear, it has 
already generated a significant amount of public debate and policy action.  Indeed, in 
Alberta, which is the one province that has embraced the decision, Chaoulli has re-
invigorated the “pro-privatization” camp – a camp that includes Alberta’s Premier, Ralph 
Klein.  On July 30h, 2005, the Premier took the unusual step of publishing an editorial in 
one of the daily newspapers.  He stated that “the Supreme Court of Canada decision has 
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forever changed our health-care landscape.”19  He then suggested that Albertans should 
be able to obtain private health insurance and “buy the health care [Albertans] need.”20  
In August, the Alberta Government revised its health reform strategy to include a 
consideration of “how private, supplementary health insurance might play a role in 
funding accessible, high quality health care in Alberta.”21  
 
In a world where many jurisdictions are struggling to contain the rising cost of providing 
health care services, one wonders if the ruling will have broader, international 
ramifications.  As a believer in the economic advantages and social justice virtues of 
publicly funded health care systems, I hope that the Alberta response does not represent 
the beginning of a trend.    
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