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 On February 19, 2004, the Office of Inspector General (“OIG”) of the Department 

of Health and Human Services clarified federal law regarding hospitals’ abilities to offer 

discounts to the uninsured and to waive cost sharing provisions for indigent Medicare 

beneficiaries.1  Secretary of the Department of Health and Human Services, Tommy 

Thompson, summarized the OIG’s opinion in a letter to American Hospital Association 

President Richard Davidson, stating that, “Hospitals can provide discounts to uninsured 

and underinsured patients who cannot afford their hospital bills and to Medicare 

beneficiaries who cannot afford their Medicare cost-sharing obligations.  Nothing in the 

Medicare rules or regulations prohibits such discounts.”2   

 According to the OIG’s opinion,  

No OIG authority prohibits or restricts hospitals from offering discounts to  
uninsured patients who are unable to pay their hospital bills ….   
 
The Federal anti-kickback statute does not prohibit discounts to uninsured patients  
who are unable to pay their hospital bills. However, the discounts may not be  
linked in any manner to the generation of business payable by a Federal health  
care program.  Discounts offered to underinsured patients potentially raise a more  
significant concern under the anti-kickback statute, and hospitals should exercise  
care to ensure that such discounts are not tied directly or indirectly to the  
furnishing of items or services payable by a Federal health care program …  
 
Section 1128(b)(6)(A) of the Social Security Act . . . permits – but does not  
require – the OIG to exclude from participation in the Federal health care  
programs any provider … that submits bills or requests for payment to Medicare  
or Medicaid for amounts that are substantially more than the provider’s … usual  
charges …  

                                                 
1  “Hospital Discounts Offered to Patients Who Cannot Afford to Pay Their Hospital Bills,” located 
at: http://oig.hhs.gov/fraud/docs/alertsandbulletins/2004/FA021904hospitaldiscounts.pdf, published 
February 19, 2004. 
2  Mark Sherman, “Hospitals Urged to Cut Uninsureds’ Costs,” located at 
http://www.boston.com/news/nation/washington/articles/2004/02/19/hospital_urged_to_cut. 
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The OIG has never excluded or attempted to exclude any provider …  
offering discounts to uninsured or underinsured patients …  [t]he OIG recently 
proposed regulations … [that] would make clear that free or substantially reduced  
charges to uninsured persons would not affect the calculation of a provider’s  
… “usual” charges, as the term … is used in the exclusion provision.3 
 
With regard to Medicare beneficiaries, the OIG’s opinion stated while the  

routine waiver of Medicare coinsurance and deductibles can violate the Federal anti-

kickback statute if one purpose is to generate business payable by a Federal health care 

program, “[t]he fraud and abuse laws clearly permit the waiver of all or a portion of a 

Medicare cost-sharing amount for a financially needy beneficiary [and] … the ‘financial 

need’ criterion is not limited to ‘indigence,’ but can include any reasonable measures of 

financial hardship.”4   

The OIG went on to clarify the rules related to waiver of cost sharing for 

Medicare beneficiaries, stating that there are two exceptions to the general prohibition 

against such a waiver.5  “First, providers … may forgive a Medicare coinsurance or 

deductible amount in consideration of that patient’s financial hardship … so long as:  

(1)  the waiver is not offered as part of any advertisement or solicitation; 
(2)  the party does not routinely waive the cost sharing obligations; and  
(3)  the party waives the coinsurance and deductible amounts after determining  
 in good faith that the individual is in financial need or reasonable  
 collection efforts have failed.”6   
 
Second, if a hospital fully complies with the safe harbor provision related to 

waivers of cost sharing obligations for Medicare beneficiaries, “it will not be prosecuted 

under the Federal anti-kickback statute.”7  “The safe harbor … provides that a hospital 

                                                 
3  “Hospital Discounts Offered to Patient Who Cannot Afford to Pay Their Hospital Bills,” Office of 
Inspector General of the Department of Health and Human Services, published February 2, 2004, located 
at: http://oig.hhs.gov/fraud/docs/alertsandbulletins/2004/FA021904hospitaldiscounts. 
4  Id.  
5  Id. 
6  Id.  
7  Id.  
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may waive coinsurance and deductible amounts for inpatient hospital services ... if the 

hospital meets three conditions:  

(1) the hospital cannot claim the waived amount as bad debt or otherwise shift  
 the burden to the Medicare or Medicaid programs, other payers, and  
 individuals;  
(2) the waiver must be made without regard to the reason for admission;  

length of stay, or diagnosis related group; and  
(3) the waiver may not be part of a price reduction agreement between the  
 hospital and a third party payer (other than a Medicare SELECT plan).8 
 
The OIG’s opinion comes after hospitals all over the country have been criticized 

over the last two years for charging uninsured people more than people with employer-

sponsored health insurance.9  However, while some people have praised the OIG’s 

opinion,10 others argue that the opinion does not answer all questions surrounding this 

controversial topic.11   

According to Robert Pear of the New York Times, “More than 43 million  

Americans, including nearly one-third of Hispanics, are uninsured.”12   Recently, patient 

advocacy groups, many of whom were backed by organized labor,13 prompted some, but 

not all, of the nation’s biggest hospital chains to offer discounts.14  The nation’s largest 

hospital chain, HCA, of Nashville, Tennessee, finalized its policy in October of 2003 to 

                                                 
8  Id. 
9  Robert Pear, “Hospitals Can Provide Discounts to Uninsured and Needy Patients, Bush 
Administration Says,” located at http://query.nytimes.com/search/restricted 
/article?res=F3071EF93B590C738EDDAB0894, published February 20, 2004 (Archives Article can be 
purchased online).   
10  According to K.B. Forbes, Executive Director of the Council of United Latinos, “… We are very 
pleased with Secretary Thompson’s letter.” (referring to the letter written by Department of Health and 
Human Services Secretary Tommy Thompson to Richard Davidson, President of the American Hospital 
Association, regarding the OIG’s opinion).  Id. 
11  Melinda R. Hatton, Vice President of the American Hospital Association, said the guidelines did 
not go far enough, stating that the opinion did not clarify what hospitals should do to offer discounts or free 
care to the “working poor.”  Id.   
12  Id. 
13  Julie Appleby, “Hospitals Sock Uninsured with Much Bigger bills,” located at 
http://usatoday.printthis.clickability.com/pt/cpt?action=cpt&title=USATODAY.com+-+Hosp. (published 
2/24/04). 
14  Id. 
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offer free care to those patients whose incomes are up to 200% of the federal poverty 

level.15  Tenet Healthcare, Inc., of California, the nation’s second largest hospital chain, 

awaited the OIG’s opinion before finalizing a policy for discounts to the uninsured.16  

One patient group, the Council of United Latinos, has even sued one hospital, Centura 

Health, of Colorado, which offers discounts for patients with incomes up to 400% of 

poverty level, for its efforts to collect from uninsured patients.17  Moreover, the Colorado 

Civil Rights Commission is investigating whether the state’s hospital pricing policies for 

uninsured patients discriminate against minorities.18 

Hospitals provided $22.3 billion worth of uncompensated care in 2002, according 

to the American Hospital Association.19  According to a Florida Hospital Association 

spokesman, “There’s this allegation made that we’re getting rich off the uninsured… 

[W]e’re collecting less than 10 cents on the dollar on the uninsured across the board.”20  

One hospital spokeswoman, Laura Wegsheid, of Centura Health, who stated that the 

discounts won’t solve the problem, and that “[t]he end result of a lot of this dialogue is, 

‘How do we reduce the ranks of the uninsured?’”21 

  

                                                 
15  Id. 
16  Id. 
17  Id. 
18  Donald E. Johnson, “Does Hospital Billing Discriminate Against Minorities?” located at 
http://www.businessword.com/pMachine/comments/476_0_1_0_C.  
19  Mark Sherman, “Hospitals Urged to Cut Uninsureds’ Costs,” located at 
http://www.boston.com/news/nation/washington/articles/2004/02/19/hospital_urged_to_cut.  
20  Supra , note 13.  
21  Supra , note 13. 
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