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Awareness about the existence and public health considerations of the black market for
human organs has resurfaced due to the recent arrests of 44 people in the State of New
Jersey. The arrests came as a result of a federal investigation into a scheme devised by
prominent members of the community, including state legislators, government officials
and some rabbis, to launder money received from the trafficking of human organs,
specifically, kidneys.

The New Jersey arrests have forced us to confront the desperation felt by those citizens in
need of a transplant, the lengths to which they would go to preserve their lives, and, more
importantly, the fact that the available resources and legal alternatives have failed to meet
their demands. Furthermore, they have made us face the truth that, despite great efforts,
the United States is vulnerable to such a market. Perhaps it is time to rethink presumed
consent.

The Black Market

The existence of a black market for kidneys, as well as other human organs, has been
known for years. The reasons for this illegal trade can be explained by the laws of supply
and demand, the increase in individuals’ life spans, and with respect to kidneys, better
diagnosis of kidney failure and the increased surgical success for high-risk patients.> The
shortage of human organs for transplantation is alarming as evidenced by the following
statistics:

e More than 103,000 persons in the United States are currently waiting for
organ transplants and a new name is added to the national waiting list every
12 minutes.’

e In 2008, 6,627 transplant candidates in the U.S. died while awaiting
transplantation. Eighteen people die every day waiting for a transplant. As
of August 21, 2009, the national waiting list included 1,765 children younger
than 18 years old.*
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e “Each year in the United States, approximately 11,000 people die under
conditions that make them medically suitable potential organ donors. In 2008,
only 7,990 of those who died in the United States became organ donors.”

Clearly, organ supply from cadaveric and living donations has not satisfied current
demand in the United States. To make matters worse, the World Health Organization
(WHO) believes the black market for human organs is increasing, with brokers charging
between $100,000 to $200,000 to organize transplants for those who can afford it. Most
of the donors involved in the market are “frequently impoverished and ill-educated” and
may receive only $1,000 for a kidney that will be sold for $5,000.°

The illegal trade has required governments to take action. China, for example, has been
severely criticized for its alleged participation in the black market and the harvesting and
later use of organs of executed prisoners for transplantation.” The Chinese government,
perhaps in response to such critics, has launched a new organ donation system, in the
hopes that easing donation amongst the population will dissuade the spread of the black
market.® Only time will tell if this initiative will be successful. In the United States,
efforts by the federal and state legislatures to breach the gap of supply and demand for
human organs have fallen short.

Organ Donation in the United States and Texas

Human organ donation and transplantation in the United States is governed by the
National Organ Transplant Act (NOTA) of 1984.° NOTA prohibits the acquisition,
receipt, or other transfer of human organs for valuable consideration for use in human
transplantation if “the transfer affects interstate commerce.”™ Violators under the statute
are subject to penalties which vary from a fine of $50,000 to imprisonment for not more
than 5 years, or both.**

In January 2008, NOTA was amended by the Charlie W. Norwood Living Organ
Donation Act.> The amendments except from the law the “paired donation” of human
kidneys, as defined in section 274(e)(c)(4), whereby two donor and recipient pairs who
can not donate to each other due to blood type or HLA mismatch are matched with each
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other.®® Through this amendment, Congress allowed persons willing to make a living
organ donation to another to bypass any incompatibility hurdle by permitting them to
enter into agreements with other persons intending to do the same. The amendment had
the effect of decriminalizing such agreements by removing concerns regarding the
applicability of the term *valuable consideration” to what constituted an exchange of
human organs.

Some states have followed the federal government’s efforts to promote the donation of
human organs for transplantation. The State of Texas is an example of active
involvement in this altruist venture. In 1989, the 71st Legislature passed the Texas
Anatomical Gift Act* — an endeavor to design and promote organ donation through an
“opt-in” program which has allowed many people to express their willingness to become
donors. The 76th Legislature approved Senate Bill 673, which established the
Anatomical Gift Education Program,”™ designed to educate Texas residents about
anatomical gifts. Additionally, lawmakers passed Senate Bill 862 which required the
Texas Department of Health to establish a “public multidisciplinary task force on organ
allocation.”™® These events were not in vain. By December 2000, the Senate Bill 862
Task Force had submitted its report and recommendations to the Governor and the 77th
Legislature. The report included several recommendations for legislative action,
including the creation of a “presumed consent” law."’

The Task Force report prompted the 77th and 78th Legislatures to actively engage in
proposed legislation relating to organ donation. The 78th Legislature’s efforts were
remarkable. Eight bills relating to kidney transplantation were filed and four of those
approved.’®  One of those bills that did not pass, House Bill 2111,° would have
established the system known as “presumed consent.”*

Why change our system to “Presumed Consent™?
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“Presumed consent” is a principle pursuant to which a deceased person is classified as a
potential donor unless such person has expressed opposition to donation prior to death.?
This system is used in most of continental Europe, and contrasts with ours, in which a
person must manifest the intent to donate organs before passing.*

Studies have shown that countries with presumed consent legislation have higher rates of
organ donation. Yet, some argue that a presumed consent system, which would increase
the supply of cadaveric organs for transplantation, could reduce the supply from living
donors or that unless the system is properly enforced, consent of family members will
control.?® But, why should these issues be of concern? The current system does not
guarantee availability of organs from living donors, and, sometimes even after a person
has manifested its intent to become a donor, family members are given the opportunity to
consent to the donation. Enforceability may be a problem under any system. The only
guarantee we have is that not every death results from defective organs. Therefore,
presumed consent legislation should, in theory, dramatically address the demand of the
organ supply.

In turn, an increase in organ supply under a presumed consent system could lessen or lay
to rest some of the controversies surrounding the different alternatives being used or
proposed for the proper allocation of certain human organs in a market constrained by a
lack of supply. Debates regarding whether to follow the system based on how long a
person has been on a waiting list, Zenios’ various approaches regarding the maximization
of scarce resources,* or the “Life Years From Transplant” (LYFT) approach which
intends to maximize the life of transplanted kidneys by making them available to the
most medically appropriate recipients,”® all tend to exacerbate the anguish for those in
need and opens the door to allegations of discrimination.”®

The Texas Legislature, from a procedural standpoint, should not have difficulty in
designing an “opt-out” system that would provide for the protection of the integrity and
dignity of the human body and which would allow citizens the right to request to opt-out
at any given time (just as they may revoke their intent to donate under the current
statute). In fact, providing citizens with this opportunity to opt-out at any time prior to
their deaths will serve to accommodate certain constitutional concerns regarding an
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individuals® substantive due process right to personal freedom,”’

religious nature.

including those of a

It would be unreasonable to argue that the State of Texas, in approving legislation in
favor of a presumed consent system for organ donations, would not be pursuing a
legitimate state interest that could surpass constitutional challenges. By securing an
increase in the supply of cadaveric organs available for transplantation, the Legislature
would be protecting the lives of many citizens in need of organs by shortening their
waiting time and reducing their medical expenditures. This in turn would deter
expansion of the black market and alleviate the burdens faced and the costs incurred by
many hospitals in screening donors to try to detect if a donor is receiving valuable
consideration for an organ. All of these could be accomplished while respecting the
wishes of those voluntarily opting not to participate. Texas and other states should make
these changes now, before the black market becomes even larger.
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