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What effect will the Born Alive Infants Protection Act of 2002 (BAIPA) have on the care
and treatment of very premature infants? BAIPA made what at first glance appears to be
an intuitive and probably unnecessary clarification of the definition of the words
“person,” “human being,” “child,” and “individual” in United States law. The Act simply
provides that the foregoing terms include all “born alive” infants, where a “born alive”
infant is one who, after “complete expulsion or extraction from his or her mother …, at
any stage of development, … breathes or has a beating heart, pulsation of the umbilical
cord, or definite movement of voluntary muscles.”1 It further provides that it is irrelevant
for the purpose of the definition “whether the umbilical cord has been cut, and …whether
the expulsion or extraction occurs as a result of natural or induced labor, cesarean section,
or induced abortion.”2
One would presume that there should be no need at present for the federal government to
make such a clarification in the law. The proposition that a viable infant who has been
born alive should treated as a person under the law (e.g., with respect to certain matters
that occurred while in utero) has been accepted for many decades.3 It further comports
generally with international standards; the World Health Organization, for example, uses
a largely identical definition of “live birth” for its purposes.4
Certain specifics, such as whether the umbilical cord has been cut, also appear to do little
to change present law.5 Even the provision including aborted but live-born infants would
seem largely unnecessary. First, while there appear to be no solid statistics in the United
States on the number of infants who survive attempted abortions, the number is likely
miniscule.6 One British study examining a six-year period found only 31 cases, out of
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thousands, in which an infant was born alive following an attempted abortion.7 The
infants all had attained a gestational age of at least 18 weeks.8 Second, and more
saliently, it is difficult to imagine that any court would determine that the active killing of
a fully delivered, living infant, even if the birth followed a termination attempt, was
anything but murder.9
Yet BAIPA’s supporters did believe the act was necessary. The legislative history
indicates two primary areas of concern. First, they were concerned that it was necessary
in light of Stenberg v. Carhart. Carhart struck down a Nebraska law that made a
particular abortion procedure - intact dilation and extraction - illegal except to save the
life of the mother.10 The Supreme Court held in relevant part that the law’s failure to
include an exception for the health of the mother and to sufficiently limit the law only to
intact dilation and extractions rendered the statute unconstitutional.11 The ruling deeply
upset certain members of Congress, who found the abortion procedure unspeakably brutal
and horrific and wished to ban it. As an outright ban would not pass constitutional
muster under Carhart, it appears that they chose instead, at least preliminarily, to take an
incremental approach by seeking to protect the lives of all infants born alive, even if the
birth occurred in the process of an abortion. Presumably, the hope was to diminish the
distinction between a later-term fetus that may be aborted and that same fetus who, if it
emerges alive from its mother, must then be protected with the full force of the law.12
scarcely conceivable that any fetus could survive an abortion attempt before 16 weeks’ gestation, if not
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Second, certain members of Congress worried that physicians were not doing everything
they could to resuscitate and otherwise preserve the lives of infants who survived
abortion attempts, but instead were merely letting them die.13 Thus, for example, during
a hearing concerning the Act, Representative Spencer Bachus questioned Jill Stanek, a
nurse who testified that she had seen three infants born alive after attempted abortions,
what differences in care a “wanted” versus “living, aborted” infant would receive.14
Elsewhere, Representative Sam Graves stated that “a child exhibiting these signs of a
living, breathing little boy or girl should receive the full protection of law, rather than
being left to die a horrible death.”15 Representative Stearns referenced the earlier
testimony of Ms. Stanek, opining that the law would prohibit the practices Ms. Stanek
allegedly encountered at her hospital.16
A memorandum issued last year by the Department of Health and Human Services
addresses this concern. It instructs that all references to “child” in the federal Child
Abuse Prevention and Treatment Act (CAPTA) “are to be read to include infants who are
‘born-alive’…,” and that states’ laws and procedures regarding abuse and neglect must
take account of this change.17 To help ensure there is no misunderstanding, the
memorandum specifies that cases of “medical neglect,” “including withholding of
medically indicated treatment from disabled infants with life-threatening conditions,” be
reported to the proper authorities.18 Furthermore, each state must give its Child
Protective Services the authority to take legal steps to ensure that medical care or
treatment “necessary to prevent or remedy serious harm to the child” is provided, and to
prevent such treatment from being withheld.19
Accordingly, the Centers for Medicare and Medicaid Services (CMS) issued guidance the
same day about the interaction of BAIPA and the Emergency Medical Treatment and
Active Labor Act (EMTALA).20 The memorandum provides in relevant part that if an
George, Professor of Politics at Princeton University, who supported passage of BAIPA in an effort to
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infant is born alive in either a hospital’s emergency department or elsewhere on its
campus, and if either someone requests treatment on the infant’s behalf or if a prudent
layperson would conclude from the infant’s appearance that it may be having a medical
emergency, then
the hospital and physician could be liable for violating EMTALA for failure to
provide … a screening examination. … If the hospital or its medical staff
determined [from the screening examination] that the born-alive infant were
suffering from an emergency medical condition, there would then arise an
obligation to admit the infant, or to comply with either the stabilization
requirement or the transfer requirement, or risk a finding of an EMTALA
violation. This follows because the born-alive infant is a “person” and an
“individual,” … and the stabilization and transfer requirements of EMTALA
apply to “any individual” who comes to the hospital.21
These memoranda have significant implications for medical practice regarding not only
live-born, aborted infants, but also arguably all infants born prematurely or with any
disability, no matter how incompatible with life. Because of the clear connection the
CAPTA memorandum makes between the failure to provide medical treatment and state
child abuse and neglect laws, it appears that physicians and hospitals may be subject to a
criminal charge of abuse and neglect should they withhold medical care from premature
and/or disabled infants. Additionally, the EMTALA memorandum indicates they may
also be subject to penalties under EMTALA for failure to provide stabilizing treatment.
The salient question is how the new rules will interact with present medical practice.
While the CAPTA memorandum at times refers to providing “medically indicated” care,
in one key instance that qualifier is left out.22 It provides that Child Protective Services
must be able to take legal steps to ensure that medical care or treatment “necessary to
prevent or remedy serious harm to the child.”23 This language significantly deviates from
the language used elsewhere in the CAPTA regulations, which usually refer to
“medically indicated” treatment, and provide a list of exceptions to what it means to
withhold “medically indicated” care.24 The failure of the memorandum to use the
qualifier in that key location could arguably encourage a broad interpretation of the
requisite medical care under the circumstances and the steps that may be taken to ensure
it is provided.25
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1395dd(d)(1).
21
Centers for Medicare and Medicaid Services, Interaction of the Emergency Medical Treatment and
Labor Act (EMTALA) and the Born-Alive Infants Protection Act of 2002 5 – 6 (2005),
www.cms.hhs.gov/SurveyCertificationGenInfo/downloads/SCLetter05-26.pdf.
22
Program Instruction, supra note 17.
23
Id.
24
42 C.F.R. § 1340.15(b)(2) (West 2006).
25
For example, the memorandum provides that a state must provide “the authority for State child protective
services to pursue any legal remedies as may be necessary to provide medical care or treatment for a child
when such care or treatment is necessary to prevent or remedy serious harm to the child….” Program

The interpretation of the EMTALA memorandum, on the other hand, may be somewhat
more certain. It provides that, if an infant presents to essentially any portion of the
hospital campus and a prudent layperson believes it would need emergency medical care,
it must be screened for an emergency medical condition.26 If such a condition is found,
then it must be stabilized. The duty is not optional. Thus, even an infant whose life was
intended to be terminated must be screened and, if necessary, stabilized, if born alive.
Here, the issue of futility may come into play. It appears likely that hospitals must
provide emergency medical treatment under EMTALA even in the event that
extraordinary treatment is futile.27 However, once the hospital admits the patient, the
hospital’s EMTALA obligation ends.28 At this point, providers acting in good faith may
be able to discontinue aggressive stabilization efforts, should the infant’s providers
determine that further efforts are futile and should be abandoned.29 The strong language
in the memoranda, however, may result in resuscitation and stabilization efforts even
where they are undesired by the parents and even perhaps against the providers’ best
medical and ethical judgments.30
Because of these new instructions from the Department of Health and Human Services,
BAIPA may alter medical practice with respect to the most fragile of newborn infants. It
remains to be seen what effect it will have in actual practice.
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